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A. I B. (38) 1951 Bhopal 1 [C. N. 1.) 

Sathaye J. C. 

B. Choudhary—Petitioner v. The State of 
Bhopal £ another. 

Mlso. Criminal Case No. 119 of 1950-51, D/-21-12-1950. 

Constitution of India, Art. 5—Citizenship—Domicile 
—Meaning. 

Domioilo is the place where a man his his home or a 
person's regular place of abode or generally speaking, the 
place where be ha9 his permanent home. That place is 
properly (he domicile of a person in which ho has volun- 
Varily fixed his abode not for a mere special or temporary 
puipose, but with a present intention of 'making it his 
permanent honTe. [Para 7] 

Where it is not proved that a person has his domicile 
In India, the fact that he has been ordinarily resident in 
the territory of India for not less than 5 years immedia¬ 
tely preceding ihe commencement of this Constitution, 
doei not help him to claim to be a citizen of India. 

(fara 7] 

Ram Panjtoani - for Petitioner, Ramchand Rup - 
chand for Qovt, Advocate—for the State, 

Order. - This is a petition under Art. 226 of 
the Constitution for issue of a direction or order 
or a writ in the nature of mandamus or prohibi¬ 
tion or for grant of any other relief, to safeguard 
his fundamental rights under Art. 19 (l) (d) A (e) 
of the Constitution. 

Cal The petitioner was arrested at Bhopal, on 
6-4-1950 A detained under the Preventive Deten¬ 
tion Aot of i960 for three months by the order of 
the Chief Commissioner A the detention wa9 
extended for another three months. But on 6 - 10 - 
1950, when his application under Art. 226 of the 
Constitution was pending in the Judioial Com¬ 
missioner’s Court, Bhopal, he was released, his 
term having expired, but was externed from the 
whole of Bhopal State, an order under S. 4 (i) (d), 
Bhopal 8tate Public Safety Act of 1947 read with 
8. 5, Bhopal Administration Order, 1945 passed 
by . the Chief Commissioner, Bhopal. It is this 
order that ip now challenged as enoroaohing on 
the petitioner's fundamental rights under Art. 19 
jl) (d) A (e) of the Constitution. The petitioner 
urges that the Bhopal State Publio Safety Act 


as also the Bhopal Administration Order, 194S 
are void under Arts. 19 A is of the Constitution. 

[sl Three affidavits are filed by the petitioner 
dated 21-10-1945,12-11-1945 A 18.11-1950 while the 
State of Bhopal filed two affidavits sworn by the 
Home Secretary, Bhopal, dated 20-11-1950 & 2 - 12 - 
1950- The petitioner claims to be a citizen of India 
while the State Govt, denies this fact & states 
that the petitioner belonged to District Mymen- 
singh (East Bengal) & shifted to Calcutta during 
the period of war A then came to Bhopal in 
January 1949 but has not settled at this place. 

[ 4 ) The petitioner contends: — (l) That 9 4 r 
Bhopal State Publio Safety Act of 1947, contra¬ 
venes arts. 19 A 22 of the Constitution A is void; 
(2) that the whole of the Bhopal State Public* 
Safety Act of 1947 As 5 of the Bhopal Adminis- 
tration Order 1945 are void under Art. 13 of the 
Constitution; (3) that the order dated 6-10-45 is 
defective, mala fide A illegal. 

[5] The first A the most important point for 
determination,'therefore, i9 whether the petitioner 
is a citizen of India. Part II of the Constitution 
lays down the Articles to determine citizenship 
of a person. The question is whether Art. 5 of the 
Constitution is applicable to the petitioner. Two 
essentials are necessary under this article viz: (l) 
that the petitioner must have his domicile in 
the territory of India A ( 2 ) one of the factors as 
laid down under els. (a) or (b) or ( 0 ). The peti- - 
tioner olaims that he has his domicile in the* 
territory of India A that he has been ordinarily 
resident in the territory of India for not less than 
five years immediately Receding suoh com¬ 
mencement i. e., the commencement of the Con¬ 
stitution. - ^ „ 

16] It is, therefore, necessary to find whether 
the petitioner has hia domioile in the territory 
of India. In the affidavit dated 2 i:i 0-60 he 
mhrely states that he ia a peaceful & reapeotable 
citizen of India but in the affidavit dated 12 11.60 
he states that le is a displaced person from East 


2 Bhopal 

Bengal, that he came to Bhopal since January 
1949, that he has got no intention to go anywhere 
else 4 further that he is enrolled as a voter in 
the electoral list of Jahangirabad, Bhopal A has 
his hearth 4 heme in Bhopal. In the affidavit 
dated 20-11-50 of the Home Secretary, Bhopal the 
antecedents of the petitioner are stated. It is 
said that he is not a displaced person from East 
Bengal, that ho originally belonged to District 
Mymensingh(East Bengal) where he wis convicted 
for some offence 4 then shifted to Calcutta dur¬ 
ing the last great war, that fce came down to 
Bhopal only in January 1949, & that he had not 
settled in Bhopal. In the affidavit dated 2-12-50 
it is deined that the petitioner has his hearth 4 
homo in Bhopal, 4 stated that no other member 
of his family had been seen at any time living 
with the applicant at Bhopal; that the assertion 
of the applicant that he ha3 been enrolled as a 
voter in the electoral list of Jahangirabad, Bhopal 
is not admitted. These are, therefore, antece¬ 
dents 4 facts about the petitioner. It was, there¬ 
fore, necessary for the petitioner to adduce 
evidence to prove the facta asserted by him 4 
denied by the State. No such other evidence than 
the affidavits is laid before this Court 4 therefore 
the question of fact as to whether tbs petitioner 
falls within the purview of Art. 5 of the Constitu¬ 
tion has to bo decided on the material as found 
in the affidavits. 

[7] The first essential under Art. 5 of the Cons¬ 
titution i3 that the petitioner should have his 
domicile in the territory of India. The word 
"domicile” is not defined, but as found in the Law 
Lexicon (P. R. Iyer) domicile is the place where 
a man has his home or a person's regular plaoe 
of abode or generally speaking, the place where 
ho has his permanent home. It is further clari¬ 
fied as that place is properly the doaicile of a 
person in which he has voluntarily fixed his 
abode not for a mere special or temporary pur¬ 
pose, but with a present intention of making it 
his permanent home. It must appear that the 
affidavit dated 12-11-50 does not say v anything a3 
to when the petitioner was displaced 4 where he 
was till January 1949. The affidavit of the Homo 
Secretary, dated 20-11-50 states that the petitioner 
shifted to Calcutta during the last great war 4 
came to Bhopal only in January 1949. There is 
nothing to show in the affidavit of the petitioner 
that he resided at Calcutta permanently or at any 
other place in the Indian territory. As regards his 
story at Bbopal, the affidavit of the parties con¬ 
trovert each ocher 4 in view of the denials 4 
assertions by the Home Secretary in detail 
regarding the petitioner’s permanent residence 
at Bhopal, I am clear that it is not proved that 
the petitioner has his domicile even at Bhopal. 
The very firs; essential under Art. 5 of the Cons¬ 
titution is, therefore, absent in the case of the 
^petitioner 4 therefore, even if he has been ordi¬ 
narily resident ir^tho territory of India for not 


A. LB. 

less than 5 years immediately preceding thel 
commencement of this Constitution, that faotl 
does not help him to claim to bo a citizen of* 
India. 

[8] Turning to Art. 6 of the Constitution, it 
would appear that if the petitioner is considered 
to be a person who has migrated to the territory 
of India from the territory now included in 
Pakistan, the requisite under cl. (a) is absent as 
it is not stated that the petitioner or either of his 
parents or any of his grand-parents was born in 
India as defined in the Govt, of India Act, 1935 
(as originally enacted) this being not proved, 
in the statement in the petition of the petitioner 
in that behalf. In the circumstances, the petitioner 
do63 nqt fall within the purview of Art. 6 of the 
Constitution 4 therefore, it cannot be held that 
the petitioner is a citizen of India. The petitioner 
banks his ether contentions on the fundamental 
rights under Art. 19 (i) (d) 4 (e) of the Constitu¬ 
tion available only to a citizen. The petitioner 
being not proved to be a citizen of India, no suoh 
fundamental rights, as found in the above clauses 
of the article, can bo claimed by him. That being 
so, in my opinion, the very basis of his conten¬ 
tions, in regard tr the provisions of law which 
he challenges, is knocked out. 

[10] The very plank on whidb the petitioner 
stood to challenge the validity of the Bhopal 
State Public Safety Act or any of his provisions 
4 the Bhopal Administration Order having been 
knocked out, all his contentions in that behalf 
fail 4 his petition is liable to be rejected on the 
preliminary objection itself; it is therefore not 
necessary to enter into other questions. 

[ill The petition is, accordingly rejected. 

V.B.D. Petition rejected. 

A I. R. (38) 1951 Bhopal 2 [C. N. 2.] 

Sathaye J. 0. 

Kashi Ram—Appellant v. The State . 

Criminal Appeal No. 73 of 1950-51, D/-5 12-1950. 

Penal Code (I860), Ss. 97, 99,/100-Private defence 
of body — Persistent assault with stick on accused — 
Person assaulted striking knife blow to ward off 
danger. 

Toe deceased, taking np the most unreasonable atti¬ 
tude, actually picked up a stiok 4 started 4 persisted in 
assaulting the accused with it. The ocousod had done hia 
bast to save himself from tho deceased but the latter 
pursued him k still persisted ia beatiDg him. The aooua- 
ed received about 10 or 15 blows 4 yet his assailant con¬ 
tinued the beating in 6pite of the protests of the 
bystaudeis. The deceased ilao threatened him with death: 

Held that there was no doubt that the accused had a 
very reasonable npprohension of at least a grievous hurt 
being caused to him, if not his death 4 therefore, hi® act 
of giving a blow of knife to tho acoused to save himself, 
resulting in the death of tho deceased was justified. It 
could not bo said that the accused had exceeded his right 
of private defence of his porson 4 therefore, ho cannot be 
said to have committed any oflonce: A. I % R. (12) 1925 
Nag 260, Applied. [Para 8] 

Anno. Penal Code, 8. 97, N. 2 ; 8. 99N. 6;8 100, N.l. 

U f a6im Riivi — for Appellant; Ramchand Roopehand 
—for the State. 


Kashi Ram v. The State 


i. 




53Tr*!(l« IMS L»b. 514 :I26 Or. L. 3. 730).^ g] 

m M Or. L. J. 755 : (4. L R. («> ^ 28 Lah ' 6] 

nKl . Ti i(l«| 1935 ffa* 230:(36 Gr.L.J. 537).[ Para 7] 
f33) AXtt. (20)1933 Ouih 63: (34 Cr.L.J.373). [Para 6] 

Jn&imtnt .—The appellant Kashi Ram has 
been oonviotei of an offence under S. 304, Penal 
Oode. k is sentenced to suffer rigorous imprison. 
pent for a period of three years for having caused 
the death of one Gada Teli of the same village on 
6-1-1950, by the Sas. J., Raisen, in Criminal Trial 

HO. GO of 1949 60. , - , 

Ill The facts of the case are undisputed, uaaa 
Teli of mouza Silwani had two wive3. He had 
left his first wife k married another. She too had 
left him & had gone to Saugor. Gada suspeoted 
Ram, the appellant to have helped her to 
leave the house k go to Saugor. Gada b first wife 
held a debt against Kishi Ram. She lived with 
her mother in the same village. Oa the 6th of 
January, this year Gada took Kashi R*m to her 
faouae k in her presence demanded the debt, 
dada’fl wife, however, did not show keenness 
lo recover it, but Gada insisted that he would 
reoovnr it by force. Gada then threatened to 
TGoovar the debt by force k picking up a bamboo 
{Stick, lying in the court-yard, began to assault 
Kashi Bam. Kashi Ram ran away to Shankar 
Sonar's shop k tried to conoeal himself, but Gada 
pursued him into the shop inspite of the protests 
of Shankar k dragged out Kashi Ram k again 
ofayriftd beating him with the stiok. Kashi Ram 
VQOBived tea or fifteen blows of the bamboo stick 
which he tried to ward off k in the end took out 

* knife (kharda) from under his shirt & stabbed 
<fad* in the chest k ran away. Gada was injured 
A after walking down a few steps fell down & 
though his wife gave him water, expired in her 
proBonoe. Gada s father on being informed oame 
there, (rat found him dead. Kashi Ram, the ap- 
V&Dant had disappeared from the village for about 
« week k was arrested when be returned on the 
lath of January 1950. In the investigation, on the 
information given by Mohanlal, the father of 
Gada, the weapon was reooyered at the instance 
td Kashi Ram. 

DU Kashi Ram did not fight shy of these faots 

* urged that when Gada began to assault him Sc 
flven pursued him & again assaulted him he had, 
♦> ante himself from the danger of either death or 
Cnavons hurt, struck Gada a passing blow of his 
knife . Ha added that he had no intention to 
kfll Gada, 

Id Bz. P-i' is the First Information Report 
flT*o by Mohanlal, the father of the deceased 
Gada, It only corroborates his evidence that he 
{fpndGada dead near Pania Chamhar’s house when 
.thane.& it was from Mt. Ohhutia, the 
^lifa d the deoeased that he oame to know about 
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Bhimai’s leaving •him. Ex. P-2 is the inquest 
report which notes the presence of a wound 
3 ' x ii' on the right chest of Gada. There was no 
other mark or injury. The bamboo stick with 
which the deceased was assaulting the appellant 
has been seized from Rukhmani, mother in-law or 
deceased Gada. It was 4* spans (about 3 feet) m 
length & had five knots. This was seized under 
Ex. P-5. Ex. P-8 is the seizure-memo under whioh 
the kharda or the knife was seized on 15-1-1950 
at the instance of Kashi Ram. This has been 
identified by Shankar Sunar in front of whose 
ghop Kashi Ram. the appellant had struck a 
blew to Gada the deceased. This knife was report- 
ed to be blood-stained by the Pathologist. Ex. fc-19 
is the confession of Kjebi Ram, recorded by a 
Third Class Magistrate, on 19-1-50 which, however, 
has to bo excluded from consideration as the 
Magistrate was not empowered to record it. The 
evidence of Shankar (P. w. 4) Sc Jamuna (P. W. 6) 
as also of the investigating officer, makes the 
facts perfectly clear & are a9 stated ia Para. 2 of 
the jadgment. It appears that Kashi Ram’s person 
or body after he was arrested, was not got 
examined by a Doofcor or a medical man & there¬ 
fore there i9 no evidence on record to indicate 
the presence Sc nature of injuries on his person. 
There is no doubt, however, that it was Kashi 
Ram who had given a Stab of his knife on the 
chest of the deoeased Gadi on account of whioh 
the latter died after a few minutes. 

[5] The only point for determination is whe¬ 
ther in the oiroumstances stated above, Kashi 
Ram, the appellant had a right of private defence 
of his person. The learned Bes. J. held that Kashi 
Ram had not committed a murder as he had the 
right of private defence of his person but exceed¬ 
ed the power given to him by law & oaused the 
death of Gada A therefore, convicted the appel¬ 
lant of an offence under 8. 804, Penal Code. It ia 
always advisable to state the part of S. 804 of 
whioh an acoused is oonvioted. The learned Ses. J. 
has omitted to do so. In my opinion, there is no 
doubt that the appellant did not intend to oause 
the death of Gada, but oould be presumed to have 
known that his act was likely to cause the death 
Sc the offenoe, in the absence of the right of pri¬ 
vate defence Sc excess on the part of the appel¬ 
lant, would fall within the purview of Part II of 
S. 304, Penal Oode. 

[6] The point, therefore, ia whether Kashi 
Ram had the right of private defence of hi9 per¬ 
son Sc if so, if he had exoeeded it. The evidence of 
Jamuna (P.w, 6), who has aotually seen the whole 
occurrence, olearly proves that Gad» had, firstly 
no business to insist of the payment of the debt 
dui from Kashi Ram to his wife, Ohhutia whom 
he had deserted Sc who had been living separate 
from him. He hod farther no business or justi¬ 
fication to try to recover it by foroe Sc much less 


also referred to the dispute .to start assaulting the appellant. It is also in the 
*° ’*“ 0 two ow Gada’fl seoond. wife, ^yjdeaoe pf Jamuna (p, w, 6) that Gada struck §1 


4 Bhopal Kashi Ram v. The State (Sathaye J. C.) 


A. LB. 


least fifteen blows of the bamboo stick having 
five knots on Kashi Ram. It is also in the evi. 
deDce of Shankar Sunar (P. w. 4) that Kashi Ram 
did not try to retaliate in front of the house of 
Mt. Chhutia, but ran away A concealed himself 
in Shankar s shop It is further in the evidence 
of this Shankar that Gada pursued Kashi Ram A 
was shouting that he would recover the debt A 
would even kill him if he did not pay. It is fur¬ 
ther in the evidence of the witness that inspite 
of his protest, Gada drew out Ka9hi Ram from 
his concealment & struck a few blow9 on Kashi 
Ram with the bamboo stick. It was then in the 
presence cf the above two witnesses that Kashi 
Ram struck a blow of his knife on the cbe 9 t of 
the deceased Gada. 

[6a] It was urged on the side of the Govt, that 
the stick which was being used by the deceased 
was not a dangerous weapon as it was a small 
bamboo stick which could not have caused very 
severe injuries. This is also the finding of the 
learned Ses. J., on the basis of which, he found 
that as against such stick Ka3hi Ram should not 
have used a knife or a bharda as it is called. In 
Bahadur Khan v. Emperor , A. I. r. (20) 1939 
Oudh 63 it is observed that 

"the extent to which the exercise of the right of self, 
defence is justified depends not on the actual danger but 
where there is even a reasonable apprehension of such 
dang* r. If a man is entitled to protect his own life by 
using a lathi, it is impossible to weigh tho force ol the 

blows which he uses for that purpose in golden scales A 
to adjudicate with great nicety as to the exact amount 
of force which would be justified.” 

In this case it must be remembered that Kashi 
Ram struok only one blow of knife as a las& re- 
sort to save himself. He had nothing in his hand 
by way of stick or anything of the kind, but had 
a kharda A in a moment of danger or at least 
apprehension of a grevious hurt, which could be 
reasonably entertained because of the number of 
blows A the persistence with which they were 
dealt, he used the knife. In Imamuddin v. Em - 

peror, A. I. R ( 12 ) 1925 Lah. 514, it is held that 
• in the heat of the moment, A while defend ng. oneself 
from a man armed with a stick it is practically impossi¬ 
ble to calculate with accuracy the exact force which ono 
1 b entitled to employ in self defence." 

In Suratn Singh v. Emperor , 29 Cr. L. J. 755, it 
ifl held that 

“where laihi blows are being showered upon a person he 
U justified in striking his adversary with a 6pear A ho 
cannot be said to have exceeded the right of privato 
defence simply because he inflicted several injuries which 
resulted in the death of the adversary." 

The case on hand is easily of much less gravity 
as the deceased was given only one blow of the 
kharda (an agricultural implement), by (he ap¬ 
pellant. 

[7] The whole principle of “the right of pri- 
A ate defence" has been lucidly laid down in 
Sita Bam v. Emperor , A. I. R. (12) 1925 Nag. 260, 
it is observed that 

“man who is assaulted is not bound to modulate tho 
de'ence step by step according to tho attack before 


there is reason to Velieva that the attack Is over. Bo 
is entitled to secure his victory as loDg as the 
test is con inued lie is not obliged to retreat, but m. T 
pursue Lis adversary till he finds himself out ol dan™* 
& if in any conflict betteen them be happens to kill 
such is killing is justifiable. And of course, where the 
assault assumed a danferoas form every allowance ehould 
be made for ono who with the instinct of seW preserva¬ 
tion 6trong upon him pursues his defence a little further 
than to a perfea ly coo) bystander would 6eem absolutely 
necessary. The question in such cafes will be not whither 
there was a actually continuing danger, but whether 
there was any reasoLable apprehension of such danger. 
It must, however, be remembered that every attempt or 
threat to commit the offence would not, mneh feu an 
idle threat would, entitle a man to take np anna. Ha 
must paase A reflfet whether the threat is intended to ha 
put into execution immediately because there are many 
threats wlich pople use as a form of abuse, but which 
are never intended to be taken seriously, A still others of 
which the persons saying them, have not the capacity to 
put into immediate execution for it is only against m 
danger present A imminent that the right ol private 
defence avails. Under proper circumstances exaggeration 
of the danger that the accused was facing will not be 
unnasonsble A law* will always make just allowanee for 
the sentiment of a person placed in situation of peril, 
who has no lime to think. His blood is then hot A hia 
sole object Is to strike a decisive blow 60 as to ward off 
the danger." 

At page 263 of the volume, it is pointed out thati 
“the threat uttered in that case constituted an offcooe 
of an attempt to commit extortion either by intentionally 
putting Bhagwan accused in fear of injury, or by at¬ 
tempting to put him in fear of an injury in order to the 
committing of an extortion.” 

[8] In the case on hand, applying tho test as 
laid down above, it would appear that Kashi 
Ram had seen that firstly the deceased had taken 
up the most unreasonable attitude A had^alao 
rankling in his mind due to his suspicion against 
the appellant in respect of his second wife Not 
only this, but that Gada had actually picked np 
a stick A had started A persisted in assaulting 
him with it. Kasbi Ram had done his best to 
save himself from Gada but the latter pursued 
him A etill persisted .... in beatiDg him. As 
pointed out above, Kashi Ram had recehred 
easily about ten or. fifteen blows of the stick A 
yet his assailant continutd the beating inspite of 
the protest of tho bystanders. Shankars (p. w. 4) 
evidence indicates that when he tried to inter- 
vene, Gada had threatened him al 60 with death. 
Gada was shouting tbat he would even kill 
Kashi Ram for extorting money due to bis wife. 
In my opition, there is no doubt that Kashi Rami 
had a very reasonable apprehension of at least at 
grievous hurt being caused to him, if not- hist 
death A, therefore, his act of giving a blow of| 
knife to Gada to save himself was justified. It! 
cannot be said tbat Kashi Ram had exceeded hie] 
right of private defence of his person A, therefore,! 
he cannot be said to have committed any offenoej 

[9] The appeal is, therefore, allowed A the oon- 
viction A sentence agair't Kashi Ram are set 
aside A he is acquitted. He shall be set forth at 
liberty at once. 

V.B.B . Appeal allowmL 
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Jagannath Nathmal, Applicant y. The State 
of Bhopal and another, Opponents. 

Misc. Criminal Case No. 115 of 1950-51, D/- 
8-11-1950. 

+ (a) Constitution of India, Art. 226 Writ 
of certiorari — Order cancelling license under 
Cl 20, Bhopal Cotton Cloth Dealers' Licensing 
Order (18 of 1949) — Certiorari against Chief 
Commissioner pissing such order. ... 

The essential for a writ of Certiorari is that 
the act challenged must be a Judicial or a 
quasi-judicial act. (Para 10) 

The necessity of this condition is not affected 
by the passing of the Constitution of India. 

(Para 11) 

The Chief Commissioner in passing an order 
cancelling the license of a dealer, under Cl. 20 
of the Bhopal Cotton Cloth Dealers’ Licensing 
Order (18 of 1949), does not act judicially or 
quasi-judicially. He acts as an Executive or 
an Administrative authority. The Chief Com¬ 
missioner has absolute and unfettered discre¬ 
tion to pass the order under Cl. 20. 

(Paras 12, 13) 

Anno: Civil P.C., App. 3; Const, of India. 
Art. 226, N. 13. 

(b) Bhopal Cotton Cloth Dealers' Licensing 
Order (18 of 1949), Cl. 20 — Validity — Clause 
if infringes Art. 19 (I) (g), Constitution of 
India — Applicant not challenging parent Act 
under which Order was issued — Right to chal¬ 
lenge Order how far affected. 

Where the applicant has not challenged the 
Essential Supplies (Temporary Powers) Act, 
1946, he cannot urge that he had any unaffec'- 
ed fundamental right under Art. 19 (1) (g) of 
the Constitution to carry on any trade or busi¬ 
ness at his sweet will. In this view it is not 
open to him to contend that Cl. 20 of the Licen¬ 
sing Order 18 of 1949, which must be deemed 
to have been issued under that Act, was void 
because it ,did not fall within the purview of 
Art. 19 (6), Constitution of India. (Para 15) 

‘Obiter 1 : It cannot be said that Cl. 20 was, 
in any way, void as placing any unreasonable 
restriction as against the fundamental right 
under Art. 19 (1) (g) of the Constitution. 

(Para 20) 

Simply because Cl. 20 gave unfettered 
powers to the Chief Commissioner or the 
Licensing Authority to pass an order without 
following any procedure before such an order 
was passed it cannot be said that Cl. 20 con¬ 
tains an unreasonable restriction. (Para 19) 

It cannot be said that Cl. 20 of the Licensing 
Order No. 18 of 1949, in any way, affords po¬ 
wers to the Licensing authority beyond the 
powers of a grantor of a license under the gene¬ 
ral law. That being so it cannot be said that 
even on the procedural matter Cl. 20 was, in 
any way unreasonable, (Para 20) 

(c) Constitution of India, Art. 226 — Appli¬ 
cant not possessing any fundamental right 
~ If entitled to any writ. 

Article 226 deals with writs to enforce the 
fundamental rights under Art. 19 of the Con¬ 
stitution. Where the applicant does not possess 
any such right no writ of mandamus can be 
issued to enforce any other right under Art. 226. 

(Para 21) 

Anno: C. P. C., App. 3; Const, of India, 
Art. 226, N. 4, 6. 

_Ara «<• ... * _ 


Opponents. 

Cases referred to : 

(Arranged in order of Courts, and in tne 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(*50) AIR (37) 1950 S C 27 : (51 Cn L Jour 

1383) (* r 

(’50) AIR (37) 1950 SC 163 : (1950 SCR 

566) (“ r 

(’50) AIR (37) 1950 SC 188 : (1950 SCR 

459) ( p r ') 

(’50) AIR (37) 1950 SC 211 : (52 Cri L Jour 

550) ( prs 16 - 

(’46) AIR (33) 1946 Bom 280 : (ILR (1946) 

Bom 636) ( Pr 5 >. 

(’47) AIR (34) 1947 Bom 153 : (ILR (1946) 

Bom 1056) ( pr j> 

(’49) AIR (36) 1949 Bom 277 : (ILR (1950). 

Bom 1) ( Prs 7, 8) 

(’50) 52 Bom LR 544 : (AIR (37) 1950 Bom 

363 : 52 Cri L Jour 120 FB) (Pr 11) 

(’50) A I R (37) 1950 Cal 274 : (51 Cri L Jour 

1110 SB) ( p r9>. 

(’50) AIR (37) 1950 Orissa 157: (51 Cn L 

Jour 1189 FB) (Pr 9) 

ORDER : Three other miscellaneous crimi¬ 
nal cases Nos. 113, 114 & 116 of 1950-51 are of 
the same type (Jagannath v. The State, Radhe- 
shyam v. The State, & Naraindass v. The 

State) and were heard along with this case. 
This order would, therefore, govern all these 
four cases. 

(2) The applicant filed an application under 
Art. 226 for issue of a writ of Certiorari and, 
or a writ of Mandamus against the State and 
the Chief Commissioner of Bhopal. The appli¬ 
cant is a dealer in cotton cloth in the name 
and style of the firm Messers Jagannath Nara- 
yandass and under the Bhopal Cotton Cloth 
Dealers’ Licensing Order No. 18 of 1949 was 
granted a license, in the name of the said firm, 
to deal in cotton cloth which was due to expire 
on the 31st March 1951. On 9-8-1950, the ap¬ 
plicant was informed that the licence was can¬ 
celled by the order of the non-applicant No. 2, 
the Chief Commissioner, Bhopal under clause 
20 of the above Order with effect from the same 
date. In the issue of the Bhopal Gazette of 9th 
of September 1950 a notification was published 
about the cancellation of the licence of the ap¬ 
plicant and others. On 30-9-50 the applicant 
addressed a letter to the Chief Commssioner 
requesting him to rescind the order within a 
week or otherwise he would be constrained to 
seek redress under Art. 32 or 226 of the Cons¬ 
titution. No reply was given by the Chief Com¬ 
missioner hence this application was filed 
under Article 226 of the Constitution, on 17-10- 
50, and after one adjournment at the request 
of the Government Advocate who appeared for 
the State as also the Chief Commissioner, the 
application was heard on 31-10-50. On 30-10-50 
the Government Advocate filed, by way of a 
return an affidavit sworn by the Food & Civil 
Supplies & Textile Commissioner, admitting the 
facts but denying the contentions. 

(3) On behalf of the applicant it is urged 
that : 

( 1 ) Clause 20 of the Order No. 18 was void 
as it infringed the fundamental right of 
the applicant under Article 19 (1) (g) of 
the Constitution as it did not fall within 
the purview of Article 19 (6) of the Cons- 
titution and placed an unreasonable res** 


6 Bhopal 


Jagan.nath Nathmal t State of Bhopal (Sathaye J . C.) 


triction on the right under the former 
Article; 

(2) that clause 20 enabled the Government 
to cancel the licence without giving the 
reasons or notice and was thus against 
the principles of natural justice; 

(3) that the Chief Commissioner had 
acted as an Administrative Court in pas¬ 
sing the order under clause 20 and a writ 
of Certiorari may be issued; 

(4) that even if the Chief Commissioner 
acted as an Executive Authority in pas¬ 
sing the order a direction can be issued 
to him. 

The applicant therefore prayed that a direc¬ 
tion or writ in the nature of Mandamus be 
issued compelling the opponents to keep and 
continue in force the licence granted to the ap¬ 
plicant till its expiry on the 31st of March 1951 
and that the order dated 9-8-50 be set aside on 
the grounds that clause 20 of the said Order 
was void under Article 13 of the Constitution 
being inconsistent with its provisions and the 
non-applicant No. 2, a s an Administrative 
Court was bound to give a hearing to the appli¬ 
cant before passing an order to his detriment. 

(4) On behalf of the non-applicants it is urged. 

(1) That the Chief Commissioner had not 
acted as a judicial or quasi-judicial or 
Administrative Court, but only as an Exe¬ 
cutive Authority in passing the order 
dated 9-8-50; 

(2) that the Chief Commissioner, as an Exe¬ 
cutive Authority had not acted beyond 
the powers obtained under the Essential 
Supplies (Temporary Powers) Act, 1946 
on the strength of which the Order No. 18 
of 1949 was promulgated; 

(3) that as the Parent Act was not challeng¬ 
ed one of the clauses of the Licensing 
Order could not be challenged; 

(4) that the bonafides of the Chief Commis¬ 
sioner, not having been challenged no 
writ of certiorari can be issued: 

(5) that the clause 20 did not militate against 
the right under Article 19 (1) (g) as it 
fell within reasonable restriction under 
Article 19 (6) of the Constitution; 

(6) that clause 20 was not against the prin¬ 
ciples of natural justice as even under the 
general law a licence could be cancelled 
or revoked in the same manner and there¬ 
fore, the said clause was not void; 

(7) that no writ of any kind could be issued 
if in the result it was infructuous; 

(8) that a writ of Mandamus could be issued 
only if the Act is yet to be accomplished 
or only when a duty is cast on the autho¬ 
rity to do the act; 

(9) that issue of a writ of Mandamus was 
only discretionary and the applicant was 
not entitled to such exercise of discretion 
in his favour. 

(5) The first point for determination, there¬ 
fore. is whether the Chief Commissioner, in 
passing the order under clause 20 of the Order 
No. 18 of 49 acted as a judicial, quasi-judicial 
or an Administrative Court or merely as an 
Executive authority. In ‘Firm Juggilal' Kamla- 
pat v. Collector of Bombay’, AIR (33) 1946 
Bom 280, are laid down the conditions pre¬ 
cedent for the High Court exercising its juris¬ 
diction to issue the writs of Certiorari. They 
are that 

•Hhere should be a body of persons or a tri¬ 
bunal or officer (1) having legal authority, 
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(2) to determine questions affecting rich's nf 
subjects, (3) having a duty to act judicially 
and (4) they should act in excess of their 
legal authority or without authority or iurk 
diction at all.” 9 Juns 

It would appear that these conditions prece¬ 
dent have been laid down by the learned Judge 
(Bhagwati J.) after reviewing all the authori¬ 
ties as obtained on this question. 

(6) In ‘Kaikhushru Sorabji v. Commissioner 
of Police, Bombay*, AIR (34) 1947 Bom 153 
Kama J. has observed that “It is only in cases 
of judicial or quasi-judicial orders that a writ 
of Certiorari can issue*’. It is further ob¬ 
served that 

"unless the authority invested with the power 
to pass an order had to act judicially, i.e„ to 
weigh a question from two sides and decide 
on the matter, no question of quasi-judicial 
act can arise.” 

1 1 is also further observed that 

"whether an act is a judicial or quasi-judicial 
act, or a purely executive act, will depend 
upon the terms of the particular rule, the 
nature, scope and effect or a particular power 
in exercise of which the act may be done, 
read with the provisions of the Essential 
Supplies (Temporary Powers) Act of 1946, 
read with clause 20 of the Order No. 18 
of 1949.” 

The last portion is mine as applicable to the 
case on hand. 

(7) In ‘P. V. Rao v. Khushaldas S. Advani’, 
A I R (36) 1949 Bom 277, it is laid down that 

"a writ of Certiorari can only be issued against 
an inferior Court or against a person or per¬ 
sons who are required by law to act judi¬ 
cially or quasi-judicially.” 

It is also observed that 
“a writ of Certiorari can never lie to correct 
executive or administrative acts. An execu¬ 
tive or administrative act even if it may 
be illegal or ultra vires any subject may 
challenge it in a Court of law, but he can¬ 
not challenge it by a writ of Certiorari. The 
very basis and foundation of 'he writ is that 
the act complained of must be a judicial or 
quasi-judicial act.” 

In ‘Bharat Bank Ltd., Delhi v. The Employees 
of the Bharat Bank, Ltd., Delhi’, AIR (37) 
1950 SC 188 at p. 191, it is observed by Fazl 
Ali J. that ‘‘it is well-known that a writ of 
Certiorari can issue only against an order of a 
judicial or quasi-judicial tribunal.” 

(8) In *P. V. Rao v. Khushaldas S. Advani’, 
AIR (36) 1949 Bom 277 (ibid), the tests for 
the determination of the question whether the 
order in question is judicial or quasi-judicial 
are found laid down viz.: 

“In the first place, a duty must be cast by 
the Legislature upon the person or persons 
who is or are empowered to act, to determine 
or decide some fact or facts. There must 
also be some lis or dispute resulting from 
there being two sides to the question he has 
to decide. There must be a proposal and an 
opposition. It must be necessary that he should 
have to weigh the pros and cons before he 
can come to a conclusion. He w’ould also have 
to consider facts and circumstances bearing 
upon the subject. In other words, the duty 
cast must not only be to determine or 
decide a question, but there must also be a 
duty to determine or decide that fact judi¬ 
cially. If the determination or decision of 
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(12) The most important question, therefore. 
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is void to the extent of its inconsistency with 
the provisions of Part III, Article 13 (1).” 


(13) The next question for determination is 
whether the Chief Commissioner went beyond 
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applicant’s fundamental right under Article 
19 (1) (g) of the Constitution and does not 
fall within “reasonable restrictions** under 
Article 19 (6) of the Constitution. Before 
entering into this question it is necessary to 
examine whether the applicant’s right to carry 
on the cloth business or trade obtained under 
sub-clause (g) of clause (1) of Article 19 of 
the Constitution was infringed. In considering 
this question it has to be noted that the parent 
Act viz.: the Essential Supplies (Temporary 
Powers) Act of 1946 is not challenged. It has 
been pointed above on behalf of the non¬ 
applicants that the Licensing Order No. 18 of 
49 can now be deemed to have been issued 
under the Essential Supplies (Temporary 
Powers) Act. 1946. Reference is made to the 
history of the Licensing Order in which noti¬ 
fication No. 20 dated 12-9-1939 No. 28 dated 
27-9-1939. Ordinance No. II of 1945, Ordinance 
No. XII of 1949, notification No. 3 dated 
14-4-1949 and Ordinance No. XIII of 1949 of 
the same date are referred to. Reference is 
also made to the Merged States (Laws) Act 
1949 and thus it is urged that the Licensing 
Order No. 18 is now deemed to have been 
issued under the Essential Supplies (Temporary 
Powers) Act of 1946. A weak attempt was 
made on behalf of the applicant to challenge 
this contention but it was not pursued. It 
would thus appear that the Government under 
the Act of 1946 took the power to control pro¬ 
duction, supply, distribution etc. of the essen¬ 
tial commodities. Under Section 4 of the Act 
the Central Government also took the powers 
of delegation to the State Governments the 
power to make orders under Section 3 in rela¬ 
tion to such matters and subject to such condi¬ 
tions as may be specified in the direction. The 
enactment of this Act and its continuance, once 
for all, in my opinion, alfected or militated 
against the fundamental right under Article 
19 (1) (g) of the Constitution not only of the 
applicant but of all the citizens in the Republic. 
The applicant, not having challenged the Essen¬ 
tial Supplies (Temporary Powers) Act, 1946, 
cannot, in my opinion, urge that he had any 
unaffected fundamental right under Article 19 
(1) (g) of the Constitution to carry on any 
trade or business at his sweet will. It would 
also appear that not only has the applicant 
not challenged the Act but has actually bowed 
to th e Licensing Order No. 18/49 passed under 
the Parent Act. This is obvious from the very 
fact that he submitted an application for a 
licence under this Order to the licensing autho¬ 
rity in form No. 1 under the said Order. He 
also obtained a licence under clause 5 of the 
Order. He submitted himself to all the condi¬ 
tions as laid down under the licence. In the 
circumstances it is now futile to urge that he 
had, on the date on which he submitted this 
petition, any unaffected fundamental right to 
carry on the cloth business under Article 19 
(1) (g). The moment it is found that the appli¬ 
cant did not challenge the Essential Supplies 
(Temporary Powers) Act, 1946, it cannot be 
said that his fundamental right or freedom 
under that clause continued to exist. In this 
aspect of the case, then, it is unnecessary to 
pursue *he matter and examine the question 
whether clause 20 of the Licensing Order No. 
18 of 49 was void because it did not fall 
within the purview of sub-clause (6) ot 
Article 19. 

(16) Examining that question, however, it 


appeared that there was some confusion of 
thought in the applicant’s mind as the question 
whether the law by itself placed an unreason¬ 
able restriction was confused with another 
question whether its exercise was unreason¬ 
able. It was urged that Clause 20 was void 
because it was unreasonable and it was unrea¬ 
sonable because the procedure to be followed 
before passing an order under that clause was 
unreasonable. Reference is made to the deci¬ 
sion in 'Dr. N. B. Khare v. State of Delhi* 
AIR (37) 1950 SC 211, where Kania C. J. 
has observed that 

“the law providing reasonable restrictions on 
the exercise of the right conferred by Article 
19 may contain substantive provisions as well 
as procedural provisions. While the reason¬ 
ableness of the restrictions has to be considered 
with regard to the exercise of the right, it does 
not necessarily exclude from the consideration 
of the Court the question of reasonableness of 
the procedural part of the law.** 

(17) Examining the question of the substan¬ 
tive law as found in clause 20 it cannot, in 
my opinion, be said that simply because an 
authority is given to the Government or one 
of its officers to act subjectively the law is 
unreasonable. In ‘Gopalan v. State of Madras’, 
AIR (37) 1950 SC 27, it is observed by Kania 
C. J. that 

“reading Article 19 as a whole, the only con¬ 
cept appears to be that the specified rights 
of a free-citizen are controlled by what the 
framers of the Constitution thought were 
necessary restrictions in the interest of the 
rest of the citizens.” 

In para 170, Mukherjea J. observed that 
“there cannot be any such thing as absolute 
or uncontrolled liberty wholly freed from 
restraint, for what would lead to anarchy and 
disorder. The possession and enjoyment of 
all rights, are subject to such reasonable 
conditions as may be deemed by the govern¬ 
ing authority of the country essential to the 
safety, health, peace, general order and mo¬ 
rals of the community. The question, there¬ 
fore. arises in each case of adjusting the 
conflicting interests of the individual and of 
the society. Ordinarily, every man has the 
liberty to order his life as he pleases, to say 
what he will, to go where he will, to follow 
any trade, occupation or calling at his plea¬ 
sure and to do any other thing which he can 
lawfully do without let or hindrance by any 
other person. On the other hand for the very 
portion of these liberties the society must 
arm itself with certain powers.” 

In para 171 the same Judge observed: 

“it seems that Article 19 of the Constitution 
gives a list of individual liberties and pres¬ 
cribes in the various clauses the restraints 
that may be placed upon them by law so 
that they may not conflict with public wel¬ 
fare or general morality.” 

(18) Examining the question further, it has 
been pointed out by Mukherjea J. in ‘Dr. N. B. 
Khare’s case*, (AIR (37) 1950 SC 211) ‘(ibid)’ 
that 

“the reasonableness of a challenged legisla¬ 
tion has to be determined by a Court and the 
Court decides such matters by applying some 
objective standard which is said to be the 
standard of an average prudent man. Judged 
by such standard which is sometimes des¬ 
cribed as an external yard stick, the vesting 
of authority in particular officers to take 
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prompt action under emergent circumstances, 
entirely on their own responsibility 01 per 
sonal satisfaction, is not necessarily unreason¬ 
able.” 

It has been further observed that 
“Preventive orders by their very nature ca - 
not be made after any judicial enquiry. If 
emergent steps have got to be takentopre- 
vent apprehended acts which are likely to 
jeopardise the interests or safety of the pub¬ 
lic somebody must be given the power of 
taking the initial steps on his own responsi¬ 
bility and no reasonable objection could he 
taken if the authority, who is given the 
power, is also entrusted with the responsi¬ 
bility of maintaining order and public peace 
in any particular district or province. 

It would thus appear on the above principle 
that simply because power has been given to 
a certain, officer or authority to take prompt 
action to stop mischief without any enquiry, 
it cannot be said that the clause or the law, 
giving him such powers, was unreasonable. 

(19) As I have said that the essence of the 
contention of the learned counsel of the appli¬ 
cant was that clause 20 laid an unreasonable 
restriction because it gave unfettered powers 
to the Chief Commissioner or the Licensing 
Authority to pass an order without following 
any procedure before such an order was pas¬ 
sed. As I have already pointed out that fact 
alone cannot necessarily lead to the conclu¬ 
sion that the clause or the provision of the law 
was unreasonable on that ground. The proce¬ 
dure to be followed was urged to be unreason- 
ble as being against the principles of natural 
justice. It must be remembered that even in 
the prayer the applicant claimed that his licence 
which he had obtained from this very licensing 
authority should be continued to be kept alive. 
It was thus obvious that it was not the funda¬ 
mental right which he was claiming but a right 
under the licence. It must also appear that no 
other clause of the Licensing Order has been 
challenged and in fact could be challenged by 
the applicant whose right was banked on the 
very Licensing Order under which he obtained, 
as against the whole society, a right to carry 
on a particular trade or business in a particular 
territory. While obtaining such a licence under 
this very Licensing Order, {he applicant seems to 
have forgotten the principles of natural justice 
in favour of the whole society of the State. It 
appears necessary to point out that this very 
applicant then forgot all notions of the princi¬ 
ples of the natural justice to the society of the 
State and now claims the enforcement of prin¬ 
ciples of natural justice only in his favour. 

(20) The question, then, is whether really 
clause 20 enables the licensing authority to 
act against the principles of natural justice and 
therefore, is unreasonable, at least in its proce¬ 
dure, if not in its substance. It must be re¬ 
membered that it is only the right under the 
licence that the applicant seeks to keep alive. 
Under the general law, the licensor has unbrid¬ 
led right to cancel or revoke the licence at his 
sweet will. Reference need only be made to the 
general principle laid down under the English 
law viz: a mere licence is revokable by its very 
nahire. Under section 60 of the Easements Act, 
a licence may be revoked by the grantor unless 
certain conditions exist. It lays down, firstly, 

that a mere licence can be revoked by a gran- 
“r at any time he prefers to do so.” Under 
.section 01 of the same Act the revocation of a 


Mahmood-ul-Hossaini v. The State 

licence may be express or implied. In the cir- 
rumstanTes it is obvious that licence, under 
the ordinary law, can be revoked by the grantoi 
without any let or hindrance, at his sweet will 
and at any time. Bearing in mind these prin¬ 
ciples of the law of licence, U cannot be said 
that clause 20 of the Licensing Order No. 18 
of 1949, in any way, afforas powers to the-Licen¬ 
sing authority beyond the powers of a grantor 
of a licence under the general law. That being so 
it can not be said that even on the procedurat 
matter clause 20 was, in any way, unreason¬ 
able. The result, therefore, is that it cannot be 
said that clause 20 was, in any way, void as 
placing any unreasonable restriction as against 
the fundamental right under Article 19 (1) (g> 
of the Constitution. 

(21) Examining the contentions of the par¬ 
ties further, the only point for determination 
is whether even no writ of Mandamus should 
be issued if it was going to be of no avail. In 
my opinion, it is unnecessary to pursue the 
matter as firstly, the application is made only 
under Article 226 of the Constitution and this 
Article deals, with such writs to enforce the 
fundamental rights under Art. 19 of the Cons¬ 
titution as has been pointed out above. The 
applicant did not possess any such right the 
moment he obtained a licence and no such writ 
can be issued to enforce any other right under 
Article 226 of the Constitution. I am aware 
that the Article also lays down that such writs 
can be issued “for any other purpose” but it 
is not the contention of the applicant that his 
case falls under that expression in the Article. 

(22) It was then urged that a writ of Manda¬ 
mus was discretionary and therefore, in view 
of the circumstances of the case no such writ 
should be issued. I have already stated the 
reasons for refusing to issue a writ of Certio¬ 
rari and also a writ of Mandamus. In the cir¬ 
cumstances, it does not appear to me necessary 
to deal with the question of discretion. I am 
perfectly clear that no writ or direction can be 
issued as prayed for by the applicant. 

(23) The applications in this case as also in 
the miscellaneous criminal cases Nos. 113, 114 
& 116 of 1950-51 are, therefore, rejected. 

V.B.B. Applications rejected 


A. I. R. (38) 1951 Bhopal 9 (C. N. 4.] 
Sathaye J. 0. 

Mahmood-uLHussaini — Applicant v. The 
State. 

Miso. Cri. Case No. 129 of 1950-51, D/- 18-12-1950. 

Constitution of India, Art. 228—'Involves a substan¬ 
tial question of law as to the interpretation of the 
constitution. 

Beforo the High Court can act under Art. 228 the case 
mu9t involve a substantial question of law & that such 
question must relate to the 'interpretation of the consti¬ 
tution* <fe not merely 'application of the Constitution/ 
The distinction between “interpretation" <fc "applies- 
tion" is substantial & significant. "Interpretation" is the 
aot of making intelligible that was before not understood, 
ambiguous, or not obvious. It is the method by whioh the 
meaning of language is ascertained. Resort to interpreta¬ 
tion is never to be had whero the meaning 1 b free from 
doubt. [p ara 8 ] 

Where the only question involved in the case is whether 
S. 23, Bhopal Publio Safety Act, 1947 A S. 5, Bhopal 
(Administration) Order are hit by the language of Art. 13 
& Art. 19 (1) (a) of the Constitution, the case does not 


10 Bhopal Ishakali Beg v. Bhopal State (Sathaye J. C.) i. j, g. 


involve a question as to the interpretation of the Consti¬ 
tution &, therefore, Art. 228 cannot apply to such a case. 

(Para 4) 

Ram Panjicani -for Applicant] Ramchand Rupzhand, 
Govt. Advocate—for the State. 

Order—This is an application for action under 
Art. 228 of the Constitution. 

[ 2 l The applicant is the editor, printer A 
publisher of a newspaper named Parcham e-nau at 
Bhopal. He is being prosecuted for an offence under 
S. 23, Bhopal State Public Safety Act, 1917, in tbe 
Court of the Sub Divisional Magistrate, Bhopal. 
He contended that the case involves a substantial 
question of law as to the interpretation of the 
constitution the determination of which is neces 
sary for the disposal of the case A prays that this 
Court should withdraw it A may either dispose 
of the ca-e itself or determine the said question 
of law A return the case to the Court from which 
the case is withdrawn etc. The questions of law 
stated to have been involved are: (l) Whether 
S. 23, Bhopal Public Safety Act, 1917 is ultra 
vires of Art. 19 (l) (a) read with Art. 13 of the 
Constitution A- ( 2 ) Whether S. 5 of the Bbopal 
(Administration) Order, 1919 is ultra vires or void 
under Art. 13 of the Constitution. The application 
is opposed by the Govt. Advocate, urging that the 
essentials under Art. 228 of the Constitution are 
not present in the case on hand. 

l3l The point for decision is whether the case 
involves a substantial question of law as to the 
interpretation of the constitution, & determina¬ 
tion cl which is necessary for the disposal of the 
case. The essentials for the application of this 
Article, therefore, are (a) existence of the question 
of law; (b) such question must be a substantial 
question A (c) such substantial question shall be as 
to the interpretation of the constitution. An 
attempt was made to argue the above stated 
questions on merits, but in my opinion, all such 
arguments A contentions are foreign to the con¬ 
sideration of the present question. It has to be 
found whether the essentials as stated above are 
present in the case on hand. It must appear that 
the presence of a mere question of law under the 
c institution is not enough. Firstly, the question 
of law must be substantial A secondly such 
question must relate to “interpretation of the con¬ 
stitution'' A not merely "application of the consti¬ 
tution." The distinction between “interpretation" 
A “application” is substantial A significant. 
"Interpretation" is the act of making intelligible 
what was before not understood, ambiguous, or 
not obvious. It is the method by which the mean¬ 
ing of language is ascertained. Resort to inter¬ 
pretation is never to be had whero the meaning 
is free from doubt. (The Law Lexicon by P. R. 
Iyer). It would thus appear that it is only 
if the language of the articles referred to by 
the applicant or the language of the sectiocs of 
the Act A the Administration Order is ambiguous 
or is not clear that the question of interpretation 


would arise. This is not the contention of the 
petitioner. 

[4l Interpretation has to be distinguished from 
application. The only point for determination, in 
the case pending io the Court of the Sab-Divisional 
Magistrate, is whether 8. 23, Bhopal Public Safety 
Act A s. 5, Bhopal (Administration) Order as 
they stand or the terms of wbioh are clear, are hit 
by the expression or the language of Arts. 13 
A 19 (li (a) of the Constitution. Application means 
applying closely with diligence A nothing more. 
In the circumstances, the maximum that the 
Court has to do, as the questions stated above, is 
to find whether the questions fall within the 
purview of Articles stated above or are repelled by 
them. I am, therefore, clear that the most impor- 
tant essential for the application of Art. 228 of 
the Constituticn, viz: of interpretation of the Con- 
stitution is absent A as such the provisions of that 
Article (Art. 228) of the Constitution are not appli¬ 
cable to the case on hand. 

(5) It is not necessary to enter into the ques¬ 
tion on merits viz: whether the applicant is a 
citizen of India or whether particular section of 
the Bhopal State Safety Act is inconsistent with 
Art. 13 of the Constitution or whether S. 6 of the 
Bhopal (Administration) Order is void. In my 
opinion, therefore, the application is liable to be 
rejected. 

[6] The application of the petitioner is, there¬ 
fore, rejected. 

E.S. Petition dismissed. 


A. I. R. (38) 1951 Bhopal 10 [C. N. 6.] 
Sathaye J. C. 

Mirza Ishakali Beg—Applicant v. The Bhopal 
State. 

Miec. Criminal Case No. 102 of 1960-51, D/- 20-9-1950 

Criminal P. C. (1898), Ss. 497 and 498 - Bail-When 
to be granted. 

Where tho accused was charged with offeree UDder 
S 3 . G and 7 r<ad with S. 3, Essential Supplies Temporary 
Powers Act 1946 and the main accused in the case were 
enlarged on bail: 

Held that the accused should also be enlarged on bail 
a* the oflence was not a serious one and there was no 
likelihood of his absconding or tampering with the pro¬ 
secution witnesses in case he was enlarged on bail : Miec. 
Cr. Case No. 104 of 1960-51 (Bhopal), Ref. (Para C] 

Anno. Criminal P. 0., S. 497, N. 4; S. 499, N. 1. 

Abdul Raqub — for Applicant; R. R. Dhamloni , Govt. 
Advocate —for the State . 

Order.— This is an application for grant of 
bail. The applicant has been arrested on 8 9 1950, 
for an alleged offence under Ss. 6 and 7 read with 
S. 3. Essential Supplies (Temporary Powers) Act 
(Act No XXIV of 1946). His application to the Sub- 
Divisional Magistrate, Sehore was rejected while 
his application to the Additional Sessions Judge, 
Sehore is still pending as the learned Additional 
Sessions Ju3ge found himself helpless to proceed 
with it in the absence of all the papers connected 
with the ca*e. Not being sure how loDg his appli- 
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cation might be pending in that Court, the »ppli- 
cant has now moved this Court for grant of bad 

[ 2 ] It is necessary to state the faots in brief. 
They were not dear from the Case Diary or he 
papers that were submitted but were stated by the 
learned OovernmeLt Advocate before me. It 
appears that one Toufiq Jahan Begum was a holder 
of a licence for dealing in cloth at Bhopal on 
behalf of her minor eon, Sarwatali Khan. Under 
this licence she was given a quota of cloth for 
disposal. She secured ten bales of cloth as a part 
of the quota and it was alleged that on or about 
8th August 1950 an attempt was made to transport 
it. to Madhya Bharat. She transferred the bales to 
one Gowardhandass who in hie turn got it depo- 
sited with the Bhopal Bank at Sehore by way of 
security for the amount which he had obtained. 

[ 3 ] The present applicant was alleged to have 
abetted the offence of transport from Bhopal town 
to Sehore by getting the cloth loaded in a truck. 
It is also said that it was he who had brought 
about the transaction between Toufiq Jahan 
Begum and Gowardhandass. Though the exact 
provisions of the law which are said to have been 
contravened do not appear clear from the Case 
Diary, still the learned Government Advocate 
stated that the contravention lay in the fact of the 
transport of the cloth from Bhopal town to Sehore. 
Curiously enough, the conditions of the licence, 
held by Toufiq Jahan Begum, are not found stated 
in the Case Diary or tho licenoe itself is not seized 
by the Police. It is, however, not said that the 
conditions were, in any way, different from those 
obtained in the form No. II. 

[4] Prom these facts the blemish against the 
applicant is in his alleged abetment of the trans- 
port of the oloth from Bhopal town to Sehore and 
in bringing about the transaction between Toufiq 
Jahan Begum and Gowardhandass. To put it in a 
nut.shell, therefore, the offence is under Ss. 6 and 
7 read with S. 3, Essential Supplies (Temporary 
Powers) Aot (Aot. xxiv of 1946). 

[5] In the application for bail it is urged that 
all the other accused are released on bail; that the 
offence is not of such a serious nature as to justi¬ 
fy rejection of grant of bail; that the applicant is 
a man of status and that there was no possibility 
of his tampering with the witnesses for the pro- 
seoution or of his absconding, These allegations 
are not controverted by the learned Government 
Advooate. 

fe] The point for determination, therefore, is 
whether the applicant should be enlarged on bail. 
The principles on whioh an application for bail, 
either under 3. 497 or 498, Criminal Procedure 
Code, should ba granted, are stated by me in my 
order in Miso. cr. case No. 104 of 1950-61, passed 
only yesterday. As I have observed the serious, 
ness of an offence can be estimated by the punish¬ 
ment awardable and the manner in whioh the 
pffence may be tried. It is not said that there is 
la likelihood of the applicant’s absconding nor is it 
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said that ho is likely to tamper with the witnesses 
for the prosecution. The main accused are admit¬ 
tedly enlarged on bail. In the circumstances, in 
view of the principles laid down in my previous 
order ibid I do not see any reason to refuse bail 
to the present applicant. 

[7] It is, therefore, ordered that the applicant 
Mirza Ishak Ali Beg be released on bail to appear 
in person at all hearings in the criminal case 
against him in the trial Court on his furnishing a 
bond for Rs. 50.000 together with two sureties in 
similar amount solvent to the satisfaction of the 
Registrar of this Court. 

K.S. Bail granted. 

A. I. R. (38) 1981 Bhopal 11 [C. N. 6.] 
Tribeni Saran A. J. C. 

Laelimi Narain-De/t-Applicant v. Nanhe- 
Lal—PIff.-Non- Applicant. 

Misc. Civil Appeal No. 3 of 1950-51 D/• 28-6-1950- 

Constitution of India, Arts, 366 (14), 132-Bhopal 
High Court, if High Court for purposes of Consiitu- 
tion- Supreme Court Rules (1950), R. 2. 

The Bhopal High Court continued to owe its existeuce 
under the Charter granted to it by the ex-Ruler of 
Bhopal Sc it was on 25 1-1950, that the Judioial Com¬ 
missioner's Court was established in its place. The mere 
fact' that the Federal Court Act, 1919, was applied to the 
Chief Ccmmi sioner's province of Bhopal does not take 
away the effect of the Charter of the Bhopal High Court 
or change its constitution nor docs the Constitution of 
India confer upon it the status of a High Court as defined 
in Art. 866 beoause the aforesaid Court was not consti- 
tuted or reconstituted as a High Court under the Consti¬ 
tution nor dtolared by Parliament to be such for any 
purpose of the Constitution. (Para 7] 

Even uider the definition of 'High Court’ at contained 
in the 6upreme Court Rules the High Court of Bhopal is 
not reoognised as a High Court & therefore, no judgment 
or order of the late Bhopal High Court is appealable to 
the Supreme Court Sc as such no certificate under Art. 
132 can be granted. (P QraB g ( gj 

Ramchand Panjwani-for Applicant; Ragubar Dayal 
— for Ron-Applicant. 

Order.—This ia an application under Art. 132 (l), 
Constitution of India for a certificate that the 
case involves a substantial question of law as to 
the interpretation of the constitution. 

[2] The appliaant was a deft, in the case filed by 
the plff. for the pre-emption of a house said to 
have been sold by him to a stranger. The case 
was heard by a single Judge of the Bhopal High 
Court who dismissed the suit. An appeal was 
preferred against this judgment & a Division Bench 
of the Bhopal High Court decreed it on 6 - 1 . 1950 . 
This deores was final as His Highness the Ruler 
of Bhopal had abolished the Judioial Council of the 
State by means of a notification dated 14 . 4 . 1949 , 

[ 3 ] The applicant has set forth in the grounds of 
his application that Bhopal State Pre-emption Act, 
1934, is inconsistent with & in derogation of the 
Fundamental Right oonferred by the Constitu- 
tion under Art. 19 (f). that all the parties to the 
suit are Hindus amongst whom neither the law 
of Pre-emption nor Custom to that effeot is obser. - 
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ved 4 that the matter involves a substantial 
question of law as to the interpretation of the 
Constitution. 

[4] The main question to be decided i3 whether 
an appeal could lie against the judgment or decree 
of the Bhopal High Court to the Supreme Court 
& the decision of this question hinges on whether 
the High Court of Bhopal was a High Court 
within the meaning of Art. 132 (l) of the Consti. 
tution. 

[5] The learned counsel on behalf of the appli¬ 
cant has urged that the Federal Court Act, 1937, 
having been applied to the Chief Commissioner's 
province of Bhopal on 1-1-1950, the judgments 4 
decrees of the Bhopal High Court were rendered 
appealable to the aforesaid Court 4 by virtue of 
S. 205, Govt, of India Act, 1935, but this argu¬ 
ment does not take into account the fact that 
the aforesaid section in reality envisages a High 
Court "as defined in S 219 of the said Act 4 the 
Bhopal High Court is not included in the High 
Courts speoified in that Section. 

[63 So far as the Constitution of India is con¬ 
cerned the definition of "High Court" as given 
in Art. 366 (u) is as follows: 

‘ ‘High Court’ 1 means any Court which is deemed for 
the purposes of this Constitution to be a High Court for 
any State & includes— 

(a) any Court in the territory of India constituted or re¬ 
constituted under this Constitution as a High Court, and 

(b) any other Court in the territory of India which may 
be declared by Parliament by law to be High Court (or 
all or any of the purposes of this Constitution.” 

[7] The Bhopal High Court continued to owe 
its existence under the Charter granted to it by 
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the ex-Ruler of Bhopal 4 it was on 25 1.1950, that 
the Judicial Commissioner’s Court was established 
in its place. The mere fact that the Federal Court 
Aot was applied to the Chief Commmissioner’s 
province of Bhopal does not take away the effect 
of the Charter of the Bhopal High Court or change 
its constitution nor does the Constitution of India 
confer upon it the status of a High Court as 
defined in Art. 865 quoted above beoause the afore¬ 
said Court was not constituted or reconstituted as 
a High Court under the Constitution nor declared 
by Parliament to be such for any purpose of the 
Constitution. 

[8] The rules of the Supreme Court of India 
do exclude such Courts as Bhopal High- Court 
from the definition of a High Court in respect of 
every thing either done before or after the com 
mencement of the Constitution. "High Court” as 

defined in the aforesaid rules, meaDS— 

‘‘(1) As respects anytbiog done before the commence 
ment of the Constitution a High Court within the mean¬ 
ing of S. 219, Govt of India Act, 1935, and 

(2) As respects anything done or to be done after the 
commencement of the Constitution, a High Coort esta¬ 
blished by or recognised under the Constitution.” 

[9] This will clearly show that the High Court 
of Bhopal has no place in the list of such Courts 4 
has not been recognised to be one such even by 
the Supreme Court. It therefore necessarily follows 
that no judgment or order of the Bhopal High 
Court is appealable to the Supreme Court as a 
consequence of which the application, stands dis¬ 
missed with costs. 

E.S. Application dismissed. 
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SUBJECT INDEX 


Administration of Evacuee Property Act 
(XXXI [31] of 1950), S. 7—See Certiorari 

187a 

^Appeals to H. E. H. The Nizam Regulation 

(XXI [21) of 1358F) —Judioial Committee_ 

Power of Nizam to hear appeals and appoint 
Committee—Abolition of—Conatitution of India, 
Art. 874 (4) 96 

Bar Councils Aot (XXXVIII [38] of .1926), 
S. 19 (4)—See Legal Praotitioner (FB) 140a 
Certiorari — See under Constitution of India. 
Art. 226 

Civil Procedure Code (V [5] of 1908) 

- Preamble—See Interpretation of Statutes 

' 1 _ (FB)140d 

- S, 11 —Dismissal for failure to deposit pro- 

Je£8 fees 55 c 

-S. 20—Snitson negotiable instruments: 182a 

s - 4,1 — Hyderabad Civil P. 0., S. 258— 
•Jurisdiction of transferee Court how long con- 
‘tinues i > gg 


Civil P. C. (contd.) 

- Ss. 47 and 64 — Hyderabad Civil P. 0., 

S. 267—Deoree for possession of a share in re- 
venue paying land not specifying any speoifio 
portion of land to be delivered—Civil Court 
executing deoree iustead of sending it to oolleotor 
as required by S. 267—Defeot in procedure is 
not immaterial—Judgment-debtor i3 entitled to 
restoration of possession of land delivered to 
decree-holder 866 

- S. 64— See also ibid, S. 47 866 

-S. 64 — Hyderabad Civil P. 0. S. 267- 

Scope 86a 

-S. 64, 0. 39\ R. 1 —Attachment and injunc¬ 
tion—Effect 1676 

-S. 106— Order passed in revision from in¬ 
terlocutory order of trial Court—Interference 

o .. 1826 

■- 105 — Affeoting the deoision of the case" 

O n 1820 

- S. 116—See Legal Praotitioner (FB) 140a 
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Civil P. C. (contd ) 

- S. 149— Court fee on claim for set-off— 

Payment at appelate stage 57 q 

-S. 151—See Legal Practitioner (FB) 140a 

- 0. 3, R. 1 — See Hyderabad Legs! Praeti. 

tioners Act (6 of 18I8F) S. 8 (FB) 140a 

- 0.7, R. 10 — See Limitation A;t (1908), 

8 . 14 57 b 

- 0. 8, R. 6—Plea of payment and plea of set 

off—Distinction 57 a 

- 0 8, R 6 —Legal sefc.cff aDd equitablo set- 

off—Distinction—P.yment of court-fees—Court- 
fees Act (1870), Suh. 1, Art. 1 57J 

- 0. 8, R. 6 — Lessee authorised to carry out 

repairs up to certain amount—Aotual amount 
payable for repairs, if legal set-off 57a 

-0. 8, R. 0 — Suit for rent—Municipal taxes 

and water taxes paid by tenant—Amount cf 
taxes, if can be octsidered as cross olaim or set¬ 
off 57/ 

- 0. 9, R. 8; 0. 17, B. 2— Case adjourned for 

arguments — Plaintiff’s pleader absent — Case 
Bboold be dismissed for default and not on merits 

69(1)6 

- 0. 12, R. 1— Suit for declaration cn basis 

of unregistered document—Specifio Relief Act 
(1877), S. 42— Registration Act (1908), S. 49 83 

- 0 17, R. 2-See ibid, 0 9. R. 8 69 fl)6 

-0 20, R. 4—Hyderabad Civil P. C., Ss. 229, 

230—Judgment of one line stating that case is 
not proved is against law— Irenes, pleadings, 
evidonce and reasons must bo stated 69 (l)a 

- 0.20, R. 12 —Court unable to grant relief 

for ejectment for want of jurisdiction—Claim to 
rent pendente lito, if affected 57 h 

- 0. 21, R. 1, 0. 41, R. 5 (2) — Seourity for 

performance of decree—Effect 95 

- 0. 21, R. 94— Auction purchaser at execu. 

tion sale—Mistake in sale proclamation — What 
passes at court sale 63 

- 0. 22 — Order contemplates pending pro¬ 
ceedings—Revision against interlocutory order— 
8uit cannot be said to be pending in original 
Court —One of applicants in revision dying dur¬ 
ing pendency of revision — Revision allowed 
against remaining applioaDts and cose sent to 
original Court for trial on merits—Application 
for substitution oan be made in original Court 
within reasonable time—No question of limita¬ 
tion entailing alatsment arises—Limitation Act 
(1903), Art. 177 65a 

-0. 22— Order does net apply to revision 

556 

-0. 22, Rr. 4 and 11— Abatement of appeal 

against one of respondents—Subsequent reference 
to Pull Bench regarding validity of order allow¬ 
ing a lawyer to appear in the caEe—Competency 

(FB) 140c 

-0. 22, R. 11-See ibid, 0. 22, R. 4 HOa 

-0. 23, Rr. 1, 3 —Appellate Court—Power to 

Allow compromise and withdrawal of appeal 70 


Civil P. C. ( contd.) 

- 0 23, R. 3-See ibid, 0. 23, R. 1 70 

-— -0 33. R. 1 — “Person" whether Includes 
juristic person—Company in liquidation if oan 
sue as pauper 124 

- — 0. 33, Rr. 5 and 7— Objection to juriedio. 
tion on ground that suit does not lie in view of 
existence of previous deoision—Objection patent 
from records—Court must go into question before 
granting leave 68 

- 0. 33, R. 7— See ibid, 0. 33, R. 5 68 

- 0. 39, R. 1-See ibid, S. 64 1676 

- 0. 41, R 5 (2)— See ibid, 0. 21, R. 1 95 

— 0. 43, R. 1 (wj and 0. 47, Rr. 4 and 7 - 

Hyderabad Civil P. 0 , Ss 606, 619 and 622 — 
Appeal against order granting review 37 

- 0. 47, Rr. 4 and 7- See ibid, 0, 43, R. 1 (w) 

37 

Constitutional Law — Constitution—Power cf 
Courts to declare statute unconstitutional — In¬ 
terpretation of Statutes (FB) lid 

- Ultra vires—Test of sevorability — Comot 

test of severability is to ascertain whether after 
the invalid portions of the statute in quoition 
are deleted a different law is created (FB) 116 

Constitution of India (1960), Art. 13 — See 
Hyderabad Legal Practitioners Act (6of 1318 F), 
S. 8 (FB)UOe 

- Art. 13 (2) — See (Hyderabad) Wali ud- 

Daula Succession (Dfcision of Disputes) Act 
(Hyderabad Act (XVI [16] of 1950), S. 2 (.) 

(FB) la 

- Art. 14 

See also (l) (Hyderabad) Wali-ud-Daula Suc¬ 
cession (Decision of Disputes) Act 
(Hyderabad Act (XVI [16] of 


1950), S. 2 (1) (FB) la 

(2) Publio Safety—Special Tribunals 
Regulation (Hyderabad No. 5 of 
1358 Fasli), S. 1 (FB) lie 

- Art. 14 —Hcope and Object cf (FB) 16 

- Art. 14— Equality before the law and equal 

protection of the laws—MeaDirg (FB) 11a 

- Art. 14 —Loss of right ol appeal (FB) 89 

- Art. 19 (f) — See (Hyderabad) W-tli-nd- 


Daula Succession (Decision of Disputes) Act 
(Hyderabad Act XVI [lG] of 1950), S. 2(l) 

(FB) Jo 

- Art. 19 (g) — See Hvderabad Legal Practi¬ 
tioners Aot (6 of 1318 F), S. 3 (FB) 140e 

- Art. 21 —Compliance with 97o 

- Art. 22 — Detention without furnishing 

grounds—Validity — Publio Safety—Preventive 
Detention Act (i960), S. 7 79(1) 

- Art. 22 (5)— Delay in supplying grounds of 

detention —If justiciable (FB) 128a 

- Art. 22 (6 )—"As Eoon as may be" — Mean- 

ing— Delay in communication of grounds 

(FB) 128d 

- Art. 22(6)— See Publio Safety—Preventive 

Detention Act (1910), Ss. 8 and 7 (FB) 162a 
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Constitution of India fcontd.) 

_ Art. 31-See (Hyderabad) Wall ud Daula 

Succession (Decision of Disputts) Act (Hydera¬ 
bad Act (XV. [lb] of 1950), S. 2 (1) (FB) la 
- An. 31 11)- Law, meaning of (FB) 1/ 

- Art. 13i —Scope . 

_ Art 134 (1) (c)— Leave to appeal in crimi- 

nal cases — Certificate as to fitness when to be 
granted—Principles 

- Art. 161- Power under — If can be exsr- 

oised by Military Qoverncr or Chief Minister 

(FB)ll6 

_ Art. 225—See Legal Practitioner: (FB) 140a 

_ Art. 226 —Habeas Corpus, writ of— Deten- 

tion valid on date of hearing — That there was 
no valid cause for detention at prior stage if 
ground for release (FB) 11/ 

- Art. 226 — Habeas corpu3 — Rule nisi for 

production of detenu in Court —Criminal P. C. 
(189 b), S. 401 83a 

- Art. 226 — Application for habeas Corpus- 

Validity of provisions for detention — Criminal 
P.C. (1898), 8.491 83c 

- Art. 226 -Certiorari — Writ of — Order of 

custodian of Evacuee property — Power of High 
Court to interfere—Constitution of India, Art. 226 
\— Administration of Evacuee Property Act 

11950) 9. 7 137a 

J - Art. 227— Supervision of judicial matters 

(FB) lip 

- Art. 227 —Applicability — Special Tribunal 

constituted under Special TriluDals Regulation 
—Power to transfer under Art. 227 — Criminal 
P. 0. (1898), S. 628 (FB) 60a 

- Art. 227 —Principles governing transfer ap¬ 
plications—Criminal P. 0. (189 b), S. 626 

(FB) 506 

- Art. 227 — Jurisdiction over Special Tribu¬ 
nal 82a 

- Art. 227— Application for transfer — Vague 

allegations—Criminal P. C. (l 898), S. 626 826 

- Art. 264 — Ste Hyderabad Legal Practi- 

tionors Act (6 of 1318 F) S. 9 (FB) 140a 

—— Art. 374 (4)—Se Appeals to H. HI. H The 
Nizam Regulaticn (XXI [21] of 1»6« F) 96 

- Art 385 - President’s Removal of Difficulties 

Order No. 212.A, 6ub ol. (2)—Legislative autho¬ 
rity in Hyderabad (FB) Id 

- Sch. VII List 3, Item 6 —Scope (FB) It 

Contract Act (IX [9] of 1872), Si. 23, 65 — 
Hyderabad Contraot Act, Ss. 24, 66—Unlicensed 
money lender — Contract cl Iobd — Legality — 
Restoration of money lent under S. 65 41 

-$ 66—See ibid, 8. 28 44 

"—5. 188— Broker— Position of — Order for 
purchase of sharee—Share transaction subjected to 
Government restrictions — Duty of broker 

jt . 47a 

Court-fees Act (VII [7] of 1870) S. 7 (v). (xi) 
w —Suit fcr possession against landlord and 

J other—Hyderabad Court fees Act, S.4 (v), (ix) 

i 


Court-fees Act (eontd.) 

- Scrv. I, Alt. 1 — See Civil P. C. (1908), 8. 8, 

R 6 

Criminal Procedure Code (V [ 5 ] oj 1898), 
S. 32 — Sentence — Mitigating circumstances 

97j 


_ S. 32 —Punishment — Principles applicable 

97; 

_ S. 32— Offence—Seriousness 97A 

_S 88 —Attachment of interest of member 

of Hindu joint family—Hyderabad Criminal P.O., 
S. 78 91 

- S. 145 —Transfer of land in dispute to an- 

other State after institution of proceedings — 
India.Hyderabad (Exchange of Enclaves) Order 
(1V50). 9. 7 182 

_S. 190 — 1 Taking cognizanoe ol an offence” 

—Meaning of H8a 

-S 197—See (Hyderabad) 8pecial Tribunal’s 

Regulation, S. 8 976 

_S. 203— Hyderabad Criminal P. C.. 8. 208 

—Applicability (FB) Us 

- S. 209 —Legal objection—Duty of Magistrate 

to decide (FB) 916 

- S. 233 —Hyderabad Cr. P. C., 8. 240 — 

“Tabqiqat,’' meaning of—Splitting up of offences 
—Stage at whioh oan be directed 113d 

-S. 233 — Splitting up of offences at enquiry 

stage—Magistrate whether oan direct 118c 

- Ss. 235, 239 — Same transaction—Meaning 

of —Hyderabad Criminal P. C. ,8. 2l2 876 

-S. 239-See ibid, 8 285 876 

-S. 247, Proviso —Complaint by publio ser¬ 
vants—Hyderabad CriminalP.O.,8. 2l9, proviso 

64 

- S. 247, Proviso — Abkari Prosecutor — 

Hyderabad Criminal P. C., 8. 219, Proviso 88 

- S. 340 — Right to be defended by pleader 

SD 

-S. 340 — Right to be defended by counsel 

87 a 

-S. 367 —Appreciation of evidence 97/ 

-S. 403 — Conviction for attempt to commit 

enioide with revolver is no bar to prosecution for 
unlawful possession of revolver 168 

-S. 488 — “Child” includes daughter of ID 

years: 36 Deco. L. R. 169, Overruled 4D 

-S. 488— Proceeding for maintenance started 

by Muhammadan wife — Husband in wriiten 
statement pleading divorce—Effect of suoh plea 

117 

-S. 491— See Constitution of India, Art. 226 

83a,88o 

- S. 497 —Bail in capital cases 46 

-S. 626—See (l) Constitution of India, Art 

227 (FB) 60a; 

. (FB) 606; 826 

(2) Hyderabad Criminal P. O., 

8 . 494 74a; 74c 

- S. 661A —Inherent power of lower Court_ 

Absence of 8. 661A in Hyderabad Criminal P. 0. 
— Effect of 
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Criminal Trial — Jurisdiction — Jurisdiction 
whether ousted by filing challan relating to seve- 
ral offences 1136 

-Procedure — Challan for several offences 

whether can be rejected or amended 113c 

DEBT LAWS 

Hyderabad Money-lenders Act (7 [5] of 
1349F), S. 2 —Transaction of loan between two 
traders—Act, if applies 766 

-S. 9 (as amended in 1946), S. 3— Loan in 

1941 without license—Suit for recovery in 1947 
—Applicability of amended S. 9 112 


Defence of Hyderabad Rules (1939), B. 72 (2) 
(BB)-See Defence of India Rules (1939), R 81 
(2) (BB) 163a 

Defence of India Rules (1939), B. 81 (2) (BB) 
— Defence of Hyderabad Rules, R. 72 (2) (BB) 
—Houses and Rents— Hyderabad Rent Control 
Order- Validity 163a 

Evidence Act (I [l] of 1872), S. 9-Identifica- 
ticn 97« 

- S. 9— Identification 97 g 

- S. 27 — Hyderabad Evidence Act, S. 24 — 

Statement accompanying disclosures — Admissi- 
bility 45 

- S. 91- T. P. Act (1882), Ss. 54 and 53A — 

Sale of property of less than Rs. 100 by delivery 
of possession and unregistered document 42 

HOUSES AND RENTS 
Hyderabad Rent Control Order (1353F) — 
Provisions have to be applied in accordance with 
the spirit of S. 16, Defence of Hyderabad Regula¬ 
tion (corresponding to S. 15, Defence of India 
Act) — Landlord’s right to have tenant vacated 
should be affected as little as possible 1636 
-Order by appellate authority directing evic¬ 
tion of tenant not perverse — No interference by 
High Court 163c 

- S. 8— Notice to quit under T. P. Aot (1882), 

8. Ill whether necessary before ejectment pro- 
ceeding under Control Order is started 111 
- S. 9 — Additional Collector whether com¬ 
petent to hear appeal 189 


Hyderabad Abkari Act, Ss. 10 and 31 — Sen- 


Hyderabad Court of Wards Act, S. 46 (1)— 
Suit against minor — Minor's estate taken over 
by Court of Wards — Failure to give notice — 
Effect 40 

Hyderabad Criminal Procedure Code, S. 78- 
See Criminal P. C. (1898), S. 88 81 

-S. 208 — Ses Criminal P. 0. (189 n), S. 203 

(F B) ll e 

- S. 219, Proviso—See Criminal P. C..S 247, 

Proviso 54; 88 

- S. 240 - See Criminal P. C. (1898), S. 233 

118d 

- S. 242 — See Criminal P. C. (1898), 8. 285 

876 

- S. 494 — Transfer of case from Original 

Criminal Side to Sessions Judge—Criminal P C. 

(1898), S. 526 74a 

- S. 494 —Notice —Under S. 494 no notice to 

the accused is necessary—Criminal P. C. (1898), 
S 526 74c 

Hyderabad Evidence Act, S. 24—See Evidence 
Act (1872), S. 27 45 

Hyderabad High Court Act <3 of 1337F), 

S. 13(18) and (24)—See also Legal Practitioner 

(F B) 110a 

- S. 13 (18) —Rules under Rr 3 and 4 (d) — 

Order permitting a lawyer to appear in particular 
case—Order if can be questioned (F B) 1406 
Hyderabad Legal Practitioners Act (71 [6] of 
1318F), S. 3 — See also Legal Practitioner 

(F B) 140a 

- S. 3 — Validity — Constitution of India, 

Arts. 18, 19 (g), 254 — Civil P. 0. (1908), O. 8, 
R. 1 (F B) 140c 

Hyderabad Money-lenders Aot (V [5) of 
1349F )—See under Debt Laws. 

Hyderabad Municipal and Town Committees 
A’een (IV [4] of 1352F)—See under Municipali¬ 
ties. 

Hyderabad Negotiable Instruments Act, S. 7 
—See Negotiable Instruments Aot (1831), S. 8 

79(2) 

-S. 63, Explanation—See Negotiable Instru- 

ments Act (1881), S. 68, Exception 76a 

Hyderabad Penal Code, S 267 -See Penal Code 
(1860), 8. 827 (FB) 91a 

_S. 315—See Penal Code (1860), S. 379 


tence should be deterrent 77 

- S. 31—See ibid S. 10 77 

Hyderabad Civil Procedure Code, Ss. 229, 230 
—See Civil P. C. (1908), O. 20, R. 4 69(l)a 

- S. 258-See Civil P. C. (1908), S. 41 65 

- S. 267 

See (1) Civil P. C. (1908), S. 47 866 

(2) Civil P. C. (1908), S. 54 86 a 

Hyderabad Court-fees Act, S. 4 (v), (ix) (e)— 
See Court-fees Act (1870), S. 7 (v), (xi) (e) 53 

Hyderabad Contract Act, S. 24 —Sec Contract 
Act (1872), S. 28 44 . 

- S. 66-See Contract Act (1872), S. 23 44 


78 

-S. 319-See Penal Code (i860), S. 327 

(FB) 91a 

Hyderabad Public Safety and Public Interest 
Regulation (XII [12! of 1358 F)— See under 
Public Safety 

Hyderabad Rent Control Order ( 1353 F)—See 
Under Houses and Rents 
(Hyderabad) Special Tribunal’s Regulation 
(V [5] of 1358 Fash)—See Under Public Safety. 
(Hyderabad) Wali-Ud-Daula Succession (De¬ 
cision of Disputes) Act t Hyderabad Act XVI 
[16] of 1960), Ss. 2 (1) and 3— Aot if ultra vtres 
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(Hyderabad) Wali-ud-Danla Succession (Deci¬ 
sion of Disputes) Act (contd.) 

—Constitution of India, Arts. IS l2), 11 10 0 
* qi Iro/ ±3 

!!is 3 _S,« ibid S. 2 (T) WB>1. 

India and Hyderabad (Exchange of Enciaves) 
Order 11950), S. 7 — See Criminal P. C. (lbJ«), 
S. 145 

Interpretation of Statutes—See also Constitu. 

tional Law ^EB) lli 

_Constitution of India—Reference to English 

law ™ lc 


R. 1961 Hyderabad 

Penal Code (XLV [45] of i860), Ss. 34, 141, 
395—Liability of pleader J (jj 

■S. 141 —See ibid, S. 31 . » ,h 

-Ss. 327, 383 —'‘ Property — Meaning ot— 


Repeal of statute in part — Substitution of 
new provisions in place of old—Effect—Civil 
P. C. (Ib08) Preamble (FB) 140i 

t <: Legal Practitioner — Hyderabad High Court 

— Power of, to grant permission to anv Advocate 
from outside, not on the rolls of the High Court 
to appear in particular civil case — Hyderabad 
High Court Act (HI [8] of 1837), S. 13 (18) and 
(24)—Hyderabad Legal Practitioners Act (VI [6] 
of 1318), S. 8-Part B Statee (Laws) Act (1951), 
S 6—Bar Councils Aot (1926), S. 19 (4) —Legal 
Practitioners Aot (l87»)—Civil P. C, (1S08), 
Ss. 116, 151 — Constitution of India, Ar*. 226 

(FB) 140 j 

Legal Practitioners Act (XVIII [18) of 1879) 

— *ee Legal Practitioner (FB) 140a 

Limitation Act (IX [9] of 1908), S. 14-Con- 
struotion 67a 

S 14 —Return of plaint— Delay in making 


endorsement require! by 0. 7, R. 10, Civil P. 0. 
—Exclusion of time till date of endorsement 

57 6 

■S. 19— Acknowledgment— Correspondence 


* 

without prejudice — When amounts to acknow. 
Iedgment 476 

- Art. 144—Adverse possession—Essentials— 

Mere non-payment of rent or tax—Effeot 1876 

- Art. 177 —S ‘6 Civil P. C. (1908), 0. 22: 55 j 

MUNICIPALITIES 

Hyderabad Municipal and Town Committees 
A'een (IV 14] of 1352 F), Ss. 89, 97 (a), 100 
ana 101- Levy of Pan Patti cess—Non-compli. 
ance with Ss. 100 and 101 — Cess if ultra vires 
of Municipality (FB) 118 

- S. 97 (a) - See ibid S. 89 (FB) 118 


Negotiable Instruments Act (XXVI [ 26 ) of 
1881), S 8— Hyderabad Negotiable Instruments 
Act, S. 7—Hilder—Assumed name, if inoluded 
; i 79(2) 

■*—S-iflSv Except ion— Promissory note payable 
on demand on printed form — Word Seoundera- 
bad written at the top but no specification of 
place of payment in body — No question of pre- 
sentation for payment can arise—Hyderabad 
Negotiable Instruments Aot, S. 88, Explanation 
J ' 76 a 

Part B States (Laws) Act (III [3] of mi), 
S. A—Ste Legal Practitioner (FB) 140 j 


Hyderabad Penal Code, Ss. 287, 319-27 Deccan 

L. R. 5, Overruled Vln . 

_ S. 379—Bma fide claim—Hyderabad lenai 

ibid, S. 827 (FB) 91a 

_S. 395 —See ibid, S. 34 9( '* 


Precedents-Authority of Division Bench 
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Preventive Detention Act (IV [4. of 1950 1 
See Under Public Safety 


PUBLIC SAFETY 


Hyderabad Public Safety and Public Interest 
Regulation (XII [12] of 1358 F), S. 5 — Sec- 
tion is void being inconsistent with Art. 21 of the 
Constitution of India 

(Hyderabad) Special Tribunal's Regulation 

(V [5] of 1358 Fasli) 

-Consent of Nizam 97a 

_ Ss. 1,4,7 — Regulation if ultra vires the 

Constitution —Constitution of India, Art. 14 

(FB) 11c 

-S. 3 — Compliance with — Criminal P. C. 

(1898), S. 197 976 

_S. 4 — See ibid, S. 1 (FB) 11c 

-S. 6 — Powers of Tribunal 97d 

- S. 7 — See ibid, S. 1 (FB) 11c 


Preventive Detention Act (IV [4] of 1950), 

S. 3 — Contravention of S. 3, Essential Supplies 

(Temporary Powers) Aot, 1948 — Two remedies 

open to authorities—They must choose one 94 

-S. 3 — Satisfaction of detaining authority 

— Power of Court S36 

-S. 3 — Statement as to past oonduct of de- 

tenue if justiciable (FB) 1286 

■Ss. 3 and 7 — Statements relating to past 

..__ 


conduot in grounds of detention—Whether justi¬ 
ciable — Constitution of India, Art. 22 (6) 

(FB) 162a 

-S. 7 

Set also (1) ibid, S. 8 (FB) 162a 

(2) Constitution of India, Art. 22 

79* 

-S. 7 — Unreasonable delay 48 

-S. 7—Grounds supplied to detenu when can 

be called vague—Test (FB) 128c 

- S. 7 — Detention grounds — Statements in 

— Vagueness — Test (FB) 1626 


-S. 7 — Detention grounds — Delay in com. 
munication—It is a question of faot in eaoh case 
whether there has been delay or not (FB) 162c 

-S. 12 (21 — Mere initiation of review pro¬ 
ceedings within six months — Effeot 92 


.. Registration Aot (XVI [16] of 1908), S, 49 — 
(FB) 140j See Civil P. 0. (1808), 0. 12, R. 1 68 
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8ale of Goods Act (III (3) of 1930), S. 67 — 
Contract for sale of shares — Breach by seller— 
Remedies of buyer — Bjyer can claim smaller 
re'ief 47c 

8p33iflj Relief Act (l (l] of 1877), S. 42 — 
Ste Civil P. 0. (ISJJJ), 6. i2, B. 1 C3 


Transfer of Property Act (IV (i) 0 f 1882), 

S. 5iA — See Evidence Act (1872), 8. 91 42 

- S'. 51 — See Evidence Act (lo72), S. 91 42 

-S. 82 — Applicability 167a 

-S. Ill—Set Houses aod Rents—Hyderabad 

Rent Control Order ( 18 63F), S. 8 111 
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ALL INDIA REPORTER 

1951 

Hyderabad High Court 


A. I. R. (38) 19S1 Hyderabad 1 [C.N. 1.] 

FULL BENCH 
SlUPATRAO. 8IUDIQUI AND 

Desbpandb JJ. 

Mahbub Begum and others—Petitioners y. 
Hyderabad State through the Chief Secretary 
end others—Respondents. 

Civil Case No. 9/A 6/1 ol 1950, D/• 7-11-1960. 

(a) (Hyderabad) Wali-Ud-Daula Succession 
(Decision of Disputes) Act (Hyderabad Act XVI 
tl6] of 1950), ?»s. 2 (1) and 3 - Act it ultra vires— 
•Constitution of India, Arts. 13 (2), 14, 19 (f) and 31, 

The Aot infringes Art. 14 of the Constitution of 
India inaamuoh as by S. 2 (1) it dismiss's the claims 
of the persons mentioned therein. The Act takes away 
the property of those parsons viz., the decree obtained 
by them, in contravention of Art. 31 of the Constitu¬ 
tion and also infringes the rights of those persons to 
hold property aooruing to them under the decree as 
per Art. 19 (f) of the Constitution. The Act is there¬ 
fore void under Art. 13 (2) in so far as it relates to 
the olaims and rights of those persons Section 2 (1) 
•and S. 8 bo far as it relates to S. 2 (l) are declared 
▼old. [Paras 21, 22 & 23] 

(b) Constitution of lodia, Art. 14—Scope and 
object of. 

The equal protection olause in Art. 14 ie not intend¬ 
ed to hamper the Slates in the discretionary ezeroUe 
of their appropriate sovereign powers, but this discre¬ 
tion should not be tantamount to arbitrary invasion 
•of substantial rights by oppressive exactions and dis¬ 
criminations. ‘ [Para 13] 

Artiole 14 means that all persons should have like 
ocoesd to the Courts of the country for the protection 
of their persons and property, the prevention and re¬ 
dress of wrongs, and the enforcement of oontraots. 

[Para 19] 

The right to institute a suit in qpOourt of law re¬ 
garding one's olaim is a civil right and if a person is 
to be deprived of hia right to olaim property under 
bis personal law by his claim being dismissed by an 
•enaotment of the Legislature unless each a thing is 
allowed under Part III of the Constitution it ia no 
doubt a denial of the equal protection of the laws 
^ under Art. 14. This means that the prlnolple of the 
equality of the application of the law U denied and it 
-is a discrimination against him. [Paraa 18 and 18] 
.1951 Hyd./1 k 2 


(c) Interpretation of Statutes—Constitution of 
India—Reference to English law. 

There is a clear limitation imposed by Part III of 
the Constitution upon the legislative powers of the 
various legislative authorities in the territory of India. 
In England Parliament iB supreme but in India the 
powers of the Legislature are defined in the Constitu¬ 
tion and they cannot go beyond the limitation laid 
down In Iho same. Hence, reference to the laws of 
England or deoided cases of that country or to Bach of 
the Indian case9 deoided in the days when India was 
subject to the Judicial decisions of the Privy Council 
will not be of much use for the purposes of deciding a 
question whether a particular piece of legislation la 
ultra vires. [Para 14] 

Anno. 0. P. 0., Pre. N, 16. 

(d) Constitution of India, Art. 385—President’s 
Removal of Difficulties Order No. 212* A, sub-cl. 
(2)—Legislative authority In Hyderabad. 

Under Art. 885 of the Constitution read with the Presi¬ 
dent's Removal of Difficulties Order No. 212-A, sub-ol. 
(2), H. E. H. the Nizam, the Raj Pramukh, Is at 
present the legislative authority In the Hyderabad 
State. Hence, so far os the formality of tho passing ol 
the impugned Act viz., WalUud Daula Succession 
(Deoi9ion of Dispates) Act, 1950 is concerned there is 
no defect in the same in view of Art. 385 and Presi¬ 
dent's Order No. 212-A, sub-ol. (2), [Para 16] 

(e) Constitution of India, Sch. VII, List 3, Item 
5—Scope. 

Under List 8, item 5 of the Constitution the Pro¬ 
vincial Legislature is empowered to make laws regard¬ 
ing marriages or succession, etc., but there ia no 
mention in this list that private legislation or legisla¬ 
tion regarding individual rights can be enaoted. The 
State may make laws bated on classification and the 
basis may be either territorial or with regard to a 
class of persons. Thus different laws of succession can 
be made if they are to apply to different territories or 
units in a State or if they are to apply to different 
olasies of persons. But suoh classification must be 
reasonable and must also be subject to constitutional 
limitations. Obviously, it means that the appropriate 
Legislature oan enaot a legislation embodying the 
general law regarding marrlageB, succession and all 
matters in respeot of which parties in judioial proceed¬ 
ings would be subject to their personal law. The general 
personal law regarding marriages, divorce, succession 
oan be enacted under this item, but a deolaion regard- 


2 Hyderabad MaHbob Begdm v. Hyderabad StAte (FB) (Sripairao J.) k. I, R. 


*ng the rights of an individual or individuals obviously 
is outside tbe purview of this item. [Para 18] 

[1] Constitution ol India, Art. 31 (1) -Law, mean¬ 
ing oi. 

The word 'law" in Art. 31 is equivalent to State- 
made law but that law must also be a valid law*. 
A. 1. R. (37) 1950 S. C. 27, Rel on. [Fara 21] 

Akbar Al\ Khan, Gopal Rio Ekbote, D. V. Subbi - 
rayudu and Bhimtena Chan -for Petitioners; 
V. Rajaram Iyer, Advocate Gene r al Abdur Ra - 
each, Ramaswamy I pen jar and Ohulam Ahmed 
Khan — jor Respondents 1, 2 and 3 to 8, rupee- 
tiicly. 

Sripatrao J.—Thi3 ie a petition for the issue 
of writs of certiorari and prohibition under 
Art. 226, Constitution of India (which will here¬ 
inafter be termed The Constitution). In the 
petition Act No. 16 of i960 (which will herein¬ 
after ba shortly termed The Act) assented to by 
H. E. H. the Nizam as Raj Pramukh and which 
is styled as “The Wali-ud-Daula’a Succession 
(Decision of Disputes) Act” is challenged as 
being inconsistent with pert 111 of the Constitu¬ 
tion and contravening the provisions of Art. 13 
Cl. (3) and therefore it i9 claimed that the Act 
is void. 

[2] Tbe relevant antecedent facts which 
terminated in tbe passing of tbe legislation as 
laid down in tbe Act may thus be briefly 
stated. 

[3] Nawab Wali ud-Daula Bahadur who was 
a big Paigah nobleman and a high dignitary of 
the State died on 22-2-1935 (20th Farwardi 1344 F) 
leaving behind him, (it is claimed) 4 widows 
petitioners 1 & 6 and respondent 3 and one 
Fatima Begum, 8 sons viz., petitioners 2, 3, 6. 7 

6 8 and respondents 4, 6 & 6 and 7 daughters 
viz., petitioners 4, 9, 10, 11 4 12 and respondents 

7 4 8. It is alleged that there was dispute among 
the several heirs, and petitioner 1 Mabbub Begum 
was not recognized by some heirs as the wife of 
the late Naw«b. Therefore, Mabbub Begum and 
her children (being petitioners 1 to 4) instituted 
a suit in the Court of Darul Quaza Baida on 
7th Farwardi 13i7F (8-2-1936) praying for a 
declaration that petitioner 1 was tbe lawfully 
wedded wife of the late Nawab and petitioners 
2, 3 & 4 were tbe legitimate off springs born out 
of that wed-lock, and further that they should 
be given tbeir legal share out of the inheritance. 
After this suit, the claim of tbe said petitioners 
underwent a chequered career. It is alleged that 
respondent 3 Amirunnitea Begum approached 
H E. H. the Nizam who issued a Firman dated 
28-12 67 Hijri (19-2-1928 A. D.) directing that a 
Special Commission consisting of the Chief 
Justice of the High Court and a Judge of tbe Court 
of Darul Quaza Baida be appointed to enquire 
into the late Nawab's succession case and the 
remeval of the case instituted by petitioners 1 to 
A from the Court of Darul Quaza to the Special 


Commission and further directing that the result 
of the enquiry by the said Commission be sub¬ 
mitted through tbe Executive Council toH.E. H- 
the Nizam (or final orders. Another Firman. 
dated 2ud Shabban 1353 Hijri (3 1 1940 A. D.) 
directed the Special Commission to enquire into- 
the claims of Kbaridan Begum (also named as- 
Khadran Begum) petitioner 5- It is alleged that 
the said Special Commission held a thorough- 
enquiry extending o?er several years. More than 
100 witnesses were examined, and about 22 & 
exhibits were produced. Ultimately, the Com¬ 
mission gave its decision and submitted its repork- 
on ll 1 1354F (16-10-1944) holding, among other 
things, that Mabbub Begum and Kuaridan- 
Begum petitioners 14 5 were the lawful wives- 
of the late Nawab and the children born to them, 
were his legitimate issues. The Commission was. 
also of the opinion that the said wiveB and 
children were entitled to their legal share (under 
Mahomedan law) in the property of the lato- 
Nawab. It is stated that there was a supple- 
mentary Report by tbe Commission on 14-1- 
1354F (19 10-1944) It is admitted that when this- 
report went to the Executive Council for opinion 
and report H. E. H. issued a Firman dated 18 th. 
Ramzan 1364H (25-8 1945 A. D.) directing that 
tbe then Legal Adviser and two High Court- 
Judges should go through tbe papers in tbe file- 
and submit their report before the Executive- 
Council. It was made clear in the Firman tbak 
tbe said three honourable gentlemen were not to 
record any witnesses or allow any documentary 
evidence nor ehould they hear tbe arguments of- 
tbe parties. They were direoted to consider the 
contents of the file and submit tbeir opinion as 
to whether tbe three contestants (petitioners 1 ic 
6 and respondent 3) were or were not lawful 
wives. For the cake of brevity, I shall call this 
new committee under said Firman as the 
Special Committee. It is stated'tbat the Speoial- 
Committee in its opinion did not agree with the- 
recommendations of the Commission. Finally 
when both the opinions and tbe opinion of the 
Executive Council were submitted for orders, 
H. E. H. tbe Nizam agreed with and sanctioned 
tbe recommendations of tbe Commission and 
disagreed with the opinion of the Special Com¬ 
mittee and issued a Firman dated 6th Shahban 
1366H (26-6 19*7 A. D.) approving the recom¬ 
mendations 9f the Commission and directing, 
that it should eoon be executed, as a result of 
which petitioners 14 6 were deolared to be the 
lawful wives of the late Nawab and petitioners 
2, 3, 4, 6, 7, 8 to 12 were declared to be bi3 
lawful children and it was ordered that they 
ehould be given tbeir legal share in ihe property 
of the late Nawab as reconpmendei by the Com¬ 
mission, 
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[11] Mr. Ekkote, learned counsel for the peti¬ 
tioners, ha3 argued that S. 2 of the Act infringes 
Art. 14 of the Constitution. It denies the peti¬ 
tioners equality before the civil law of the land 
and the equal protection of the civil laws. He 
argues that the suit of petitioners 1 to 4 was 
instituted in a properly constituted civil Court. 
Ultimately, it was transferred before the Com¬ 
mission which enquired into the claims of the 
petitioners. Finally, a decree was passed in their 
favour which was being executed in the High 
Court, that decree had become final. The decree 
though based on the Firman of H. E. H. the 
Nizam was a good and valid deoree as in those 
days the Firman of H E.H. the Nizam wa3 the 
law and the Nizam being the supreme authority 
in the State was empowered to issue it and the 
Constitution which is prospective cannot affect 
the decree even though it was passed after 
having recourse to a somewhat extraordinary 
mode of procedure. There was no appeal against 
it and it is contrary to all principles of civil law 
to deprive the petitioners of the fruits of that 
decree by the impugned Act. The Aot doe3 not 
lay down any principles and it is an arbitrary 
piece of legislation. It is further argued that the 
decree fell within the definition of "property 1 ' 
whioh the petitioners were entitled to hold under 
Art. 19 (f) of the Constitution and this funda¬ 
mental right has been denied to them. He 
further argues that the petitioners cannot be 
deprived of this property except by authority of 
law and authority of law means according to 
procedure established by law and as this law 
did not establish any procedure or follow rules 
of procedure regarding private legislation it was 
ultra vires. 

[12] In order to consider the weight and 
relevancy of these arguments, 1 think, it is first 
of all necessary to examine in detail the impli. 
oations of Art. 14 of the Constitution. This 
article is in many respects similar to the 14th 
Amendment of the American Constitution, the 
relevant portion of which runs as follows : 

“.no State shall make or enforce any law 

whioh shall abridge tho privileges or immunities of 
citizens of the United States; nor shall any State 
deprive any person of life liberty or property without 
due process of law; nor deny to any person wiihin its 
jurisdiction the equal protection of the laws." 

It is evident that the 14th Amendment has 
included in one section the provisions which are 
enacted with some modifications in Arts. 14, 19, 
21 and 81 of the Constitution. A reference to 
American Law and some of its decisions will 
therefore be useful at this place. Speaking of 
this clause of the 14th Amendment Field J. 
remarked ; 

"This clause undoubtedly intended not only that 
thero should be no arbitrary deprivation of life or 


liberty or arbitrary spoliation of property but that 
equal protection and security should bo given to all 
under like circumstances in the enjoyment of their 
personal and civil rights, that all persona should be 
equally entitled to pursue their happiness and acquire 
and enjoy property; that they should have like access 
to the Courts of tho country for tho protection of their 
persons and properly, the prevention and redress of 
wrODgs and the enforcement of contracts; that no 
impediment should be Interposed to the pursuits of any 
one except as applied to the 6ame pursuits by othere 
under like circumstances; that no greater burdens 
should be laid upon one than are laid upon otherB in 

the same calling and conditions." ( Darbier v. 

Connolly , 113 U. S. P. 27 ; 28 Lawyers Edo. 923 at 
924). 

It has been held that this clause is designed to 
furnish additional guarantee against enoroaoh- 
ment by the States on fundamental rights, that 
it is not intended to hamper the States in the dis¬ 
cretionary exercise of their appropriate sovereign 
powers, unless substantial rights are arbitrarily 
invaded by illegal and oppressive exactions and 
discriminations (Uinebaugh v. James 112 Ame¬ 
rican Law Reports p. 69). The guarantee of the 
equal protection clause was aimed at undue 
favour and individual or class privilege. It 
sought equality of treatment of all persons in 
which Taft 0. J. observed at p. 822, col. l : 

"Our whole system of law is predicated on the 
general fundamental principle of equality of the appli¬ 
cation of the law. All men are equal before law. This 

is a Government of laws and not of men.The 

guarantee was aimed at undue favour and individual 
or class privilege on the one band and at hostile 
discrimination or the oppression of inequality on the 
other hand. It sought an equality of treatment of all 
persons even though all enjoyed the promotion of due 
process" (Truax v. Corrigani, 275 U. S. P. 312 ; 68 
Lawyers Edn. 254). 

[13] Examining the contents of the Aot with 
respeot to the claims of the petitioners whioh 
have been dismissed in spite of the existence of 
the decree in their favour I have to oonsider 
whether it amounts to "arbitrary” spoliation of 
property and whether the petitioners have been 
denied the equal protection of the laws in the 
enjoyment of their personal and civil rights. I 
am inclined to hold that the right to institute a 
suit in a Court of law regarding one's claim is a 
civil right and that the claim of the petitioners 
as being lawful wives and children of the late 
Nawab is “property” and that they had a right 
to seek the assistance of the Court* for the pro¬ 
tection of their said property. They had exeroised 
that right and instituted their suit. This suit 
was transferred to the Commission. It is not 
necessary for me to consider as to how far the 
Firman transferring the oa3e to the Commission 
was legal or whether it was arbitrary. The 
Commission was appointed before the commence¬ 
ment of the Constitution and it is argued that 
every order of the Nizam was good law in those 
days and therefore that order was perfectly 
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legal, moreover parties submitted to its jurisdic¬ 
tion. Be that as it may. we have to consider 
the question in the light of the provisions of 
the Constitution after the commencement of 
whioh the impugned Act was pass d. The peti¬ 
tioners have argued that the Commission— 
whether the case was rightly referred to it or 
not—had decided the case in their favour and 
there was the decree which affirmed their rights 
and that after the commencement of the Cons* 
titution it was beyond the powers of the 
Legislative Authority to dwprive them of their 
rights in the property of the late Nawab, ac¬ 
knowledged by the said decree the faocticy of 
whioh should not have been violated. In my 
judgment, there seems to he no reason why the 
equal protection of the law which is available 
to all persons under the Constitution should 
have been denied to the petitioners by the 
impugnnd Act The petitioners bad gone to the 
oivil Court and had ultimately obtained a 
decree—under the Firman in their favour* 
There is no reason why they should be deprived 
of the enjoyment of the frnits of that decree 
and why under Art. 19 if), they should not bold 
the property to which they were entitled under 
the decree. In my opinion, tbi9 fundamental 
freedom of theirs has been infringed. We en- 
quired of the respondents as to what publio 
benefit there was for setting aside the deoree 
by this piece of legislation but there was no 
reply forthcoming. Mr. Ramaswamy Iyengar 
emphatically argued that the State had suoh a 
power to enact legislation regarding personal 
or private rights. It is no doubt true, ns held 
in Htne Baugh v. James 112 American* Law 
Reports 69 already referred to, that the "equal 
protection olauae is not intended to hamper the 
States in the disoretionary exeroise of their 
appropriate sovereign powers, but this discre¬ 
tion should not bs tantamount to arbitrary 
invasion of substantial rights by oppressive 
exaotions and discriminations. I cannot under¬ 
stand why the o»aims and rights of the peti¬ 
tioners which were duly decreed should have 
been abridged and negatived by this extra¬ 
ordinary pieoe of legislation. 

[14] Now it is necessary to examine the 
argament of Mr. R*ima9wamy Iyengar, learned 
AdvooUe for respondents that the 8tate has 
complete unlimited and unrestricted right to 
enact legislation regarding the rights of private 
persona. He hns also argued that the Courts 
should not go behind the Aot and look into its 
propriety because the State has sovereign power 
to enact any legislation whioh is thought 
expedient. He has referred to Dicey’s Low 
of the Constitution, 8th Edn., pp. 87 to 48 . 
Page 37 begins with oh. l whioh deals with the 


nature of Parliamentary Sovereignty. Dicey 
states that, 

M lbe principle o! Parliamentary Sovereignty meane 
. . .. that Parliament has. under the English Cons¬ 
titution the right io make or unmake any law what¬ 
ever; and further, that no person or body is recognized 
by the law of England as having a right to override 
or set aside the legislation ot Parliament.” 

I am afraid I cannot apply this principle 
enunciated by Dicey in view of the provisions 
of Part in ot the Constitution. In England the 
Parliament is supreme. It can make any law 
whatever hut that is not the position in our 
country. Under our Constitution neither the 
Union Parliament nor a State Legislature can 
make any law which takes away or abridges 
the rights conferred by Part III of the Constitu¬ 
tion and any law, it has been provided, made 
in contravention shall, to the extent of the 
contravention bs void. This is laid down in 
Art. 13 cl. (2) of the Constitution. Article 12 
defines what is meant by "the State" and it 
explains that unless the oontext otherwise re. 
quires, "the State" includes the Government 
and Parliament of India and the Government 
and the Legislature of each of the States 
Thus, it is clear that there is a limitation im¬ 
posed by part ill of tho Constitution upon the 
legislative powers of the various legislative 
authorities in the territory of India. In England 
Parliament is supreme but in our country tbe 
powers of tbe Legislature are defined in the 
Constitution and they cannot go beyond tho 
limitation laid down in the same. Hence, in 
my opinion, reference to the laws of England 
or decided cases of that country or to 6uoh of 
the Indian oases decided in the days when oar 
country wa* subject to the judicial decisions of 
the Privy Council will not be of much use for 
the purposes of deoiding a question under Con¬ 
sideration. On p. 46 Dioey has dealt with the 
question of interference of Parliament with 
private rights. But even there Dicey has said: 
"Parliament, however, habitually interferes for 
the publio advantage with private rights " Some 
instanoes are also given that Parliament may 
adjudge an infant or minor of full age. It may 
bastard a ohild that by law is legitimate. It 
may pais an Act that the heirs of a man or 
woman should inherit during the lifetime of 
the ancestor but even in England this some, 
what arbitrary tendency to enact legislation 
regarding private rights seems to be in the 
deoline and it is generally in oases of public 
advantage that legislation regarding private 
rights had been resorted to. Thus, Acts regarding 
Railways Harbours and Docks or the settlement 
of private estates or deolaring marriages valid 
have, been enacted. As I have observed above 
looking to the question even from the point of 
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view of English Pirliamcntary procedure, I 
fiil to see what public advantage has been 
secured by tbs State, respondent 1 in enacting 
the impugned Act. Prima facie there is no 
question of jublio utility or benefit to the 
society in the impugned Act. Mr. Ekbo'e des¬ 
cribed before us the various stages through 
which legislation regarding settlement of private 
estates in England has got to go through before 
it is enacted as a law. Blackstone in his Com¬ 
mentaries, vol. II p. 299 discusses the nature 
and procedure of private Acts of Parliament 
and he says 

“that Acts of lhi3 kind are at present carried on with 
great <?olib?r*tion and caution. They are usually re¬ 
ferred to two .fudges to examine aLd report the fact 
alleged and to set.le all technical forma. Nothing i3 
done without the consent expressly given of all parties 
In being and capable of consent that have the remotest 
interest in the matter" 

and equivalent in money or other estate is 
usually settled upon infants or persons not in 
esse or not of capacity to act for th» mseives wr o 
are to ho concluded by this Aot and a general 
saving is constantly added at the clo>o of the 
bill, of the right and interest of all i«rson9 what¬ 
soever except those whose consent is so given or 
purchased and who are therein particularly 
named. Though it ha3 been held that even if 
such saving be omitted the Aot shall bind none 
but the parties. Blackstone further states that 
such a private statute can be set aside when 
obtained upon fraudulent suggestions and it has 
been held to be void if contrary to law and rea¬ 
son Such a private statute is generally enacted 
to relieve the owner when an estate is most 
grievously entangled by a multitude of conun. 
gent remainders, resulting trusts and like arti¬ 
ficial contrivances. It is in the nature of a 
conveyance. Judging from these standards of 
English Constitutional procedure, the impugned 
Act does not stand any of the teats mentioned 
by Blackstone. There was in this case do con- 
eont given by the petitioners for the impugaed 
Act. 

[15] Mr. Ramaswamy Iyengar, the learned 
Advocate for respondents, argued that the decree 
in favour of the petitioners should be considered 
to be non-existent because by the Firman 
dated 24-2-1949 the recommendations of the 
Commission were turned down and the recom. 
inundations of the Special Commission were 
directed to be given effect to lie concedes that 
subsequent to the said Firman another Firman 
dated 7-9-1949 wa3 issued revoking the said 
Firman dated 24-2-1949. But he contends that 
the decree is not restored thereby ; at the most 
it was in a state of animated suspension. In 
view of the wording of the Firman dated 7 - 9 . 
I9i9 my opinion is that the Firman dated 24 * 2 - 


1919 wa3 revoked and the result, therefore, was 
that the recommendations of the Commission 
on which the decree was based were restored to 
their former state; no doubt subject to a further 
examination by the Legal Adviser to the Mili. • 
tary Governor as directed in the later Firman 
dated 7 9-1949. The decree wa3 there, though it 
was in a state of aoimated suspension, because 
there was always the apprehension that it may 
be set aside if so advised by another Firman so 
long as the unrestricted and supreme powers of 
tbe Nizam continued till the commencement of 
the Constitution. 

[ 16 ] Regarding tbe competence of the Legis¬ 
lative Autoority in tbe H)derabad State Mr. 
Ramaswamy lyeogar has posed four ques¬ 
tions : (l) Who was the legislative authority of 
Hyderabad State before tbe commenc* meDt of 
the Constitution ? ( 2 ) Was this Aot enacted 
by the legislative authority ? (3) Is the Act 
covered by any or which of tbe items in the 
Lists ? (4) Does the power to legislate include 
the right to decide a particular marriage ? He 
contends that tbe alleged motives and the 
alleged defeote in tbe wording of the Aot are 
irrelevant for the purposes of this cafe. He 
stales that very curious things m-gbt have 
happened before tbe parsing of tbe impugned 
Aot and very curious and arbitrary orders might 
have heen pa-sed in this particular case by 
li.E.H. the N zara. He concedes that the whole 
proceedings of tbe Commission and the subse¬ 
quent orders and Firmans were a part of the 
state of tbiogs prevailing in this autocrutio 
State before the commencement of the Constitu¬ 
tion. lie asserts that H.E H the Nizam bad 
absolute powers before the commencement of toe 
Constitution and that before tbe Police Aotion 
the Nizam was tbe supreme authority and bis 
acts could not be questioned. In our opinion, so 
far as the position of the legislative authority, 
in tbe Siate before the commencement of the 
Cbnrtitution is concerned, Mr. Ramaswamy 
IyeDgar has given a fairly correct picture, but 
the question is whether such autocratic acts 
could ba tolerated after the commer o-ment of 
the Constitution and tbe provisions of Part III 
therein. No doubt H.R.H. the Nizam was the 
supreme legislative authority before tbs com¬ 
mencement of the Constitution but much water 
ha.^ flown below the bridge and after the com- 
mencement of the Constitution theimtugned 
Act can be enacted, only if it does not infringe 
Part III or any other provisions of the Constitu¬ 
tion. Mr. Ramaswamy Iyengar argued that the 
Legal Adviser to the Military Governor had 
submitted his report before the Of mm-ncement 
of the Constitution but a Firman could not be 
obtained on it before that date and honoe arose 
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Constitution and Government wero in a diffi- of the legitimacy of marriage o' P« t,tl ®“ fir * 
cultv after the commencement of the Constitu- aD d 6 and as encb. it is .Deluded in List 111, tot 
lion to obtain a Firman in terms of the report the Constitution) Item 5 which covers the subject 
of Sir George Spence. Therefore, this impugned 0 f maniage, succession, and all matters in res- 
Aot was enacted. Probably, Mr. Ramaswamy pe2 t of which parties in judicial proceedings 
Iyengar may be and is correct regarding the were subjeot to their personal law. It has wen 
difficulty of Government. Wbat we have to conceded by Mr. Ekbote that this is the item 
decide is whether the passing of the impugned under which legislation with regard to marriages 
.Aot which was based on the report of Sir and succession could be passed. The 4th question 
'George Spence and which arose out of the argued by Mr. Ramaswamy Iyengar is does 
directions given by H E.H. the Nizam which the power to legislate include the right to deoide 
'have been conceded to be of an autooratic and a particular marriBge" and be states that it does 
arbitrary nature, is valid and inlra vires of the include and it ie competent for the Legislature 
■Constitution or void. If the impugned Act is to pass an enactment regarding private rights, 
woid it is the duty of the High Court under the He argues that every Legislature is a mistress 
Constitution to declare it so. No doubt, we are in her own house. The Canadian Legislature is 
mot to pass any opinion regarding the wisdom a mistress in her Canadian House and the Iodian 
■or policy of the Act if it did not infringo-tbe Legislature isamistressinberownh' uac-in India. 
Constitution. It has been observed by Varada- He has referred us to The Empress v. Burak, 
ebariar 0. J., of the Federal Court that * 4 cal. 173 : (5 I. a. 178 P. 0 .). in which their 

, .. - , •» 1 . Lordships of the Privy Council held that wten 

when a question of principle is involved it Is scarcely l . t 

<&ir to oomolio&te it by iniroauoing considerations of plenary powers of legislation exist as to parti- 
personalities : Emis-orv. Denoart LallSarma, A.I.R. colar subjects whether in an Imperial or Provin- 
4301 1943 F. C. 36 at p. 48 Col. 1, para 2 : (I. L. R. cia j Legislature they may be well exeroieed either 
<1943) Kar. F. C. 48).” absolutely or conditionally. This ruling in my 

In my opinion, this observation of the Federal opinion has no bearing in view of Part ill of the 
Coart euffioiontly meets the argument of Mr. Constitution. It was good law before the Consti- 
Bamaswamy Iyengar that the Legal Adviser tution but the position has now chaDgod and it 
had no particular reason against the petitioners cannot now be Baid that tbe local legislative 
<0 pass the impngned Aot dismissing their authority has plenary powers of legislation irres- 
olaims. The next question mooted by Mr. Rama- pective of the provisions of tbe Con9titu'ion. In 
fiwamy Iyengar is that who is the legislative E. R.Cro/tv. Silvester Dunphy, A.t.B. ( 20 ) 1933 
authority in the State after tbe commencement p. 0 . 16: (143 I. o. 91), the question was whether 
of the Constitution and was this impugned Act the Canadian Parliament had the power to pass 
ecaoted by the said legislative authority. We a legislation authorising the forfeiture of dutiable 
agree with him that under Art. 8S6 of the Con- goods found in veesels "hovoritg" withio a dis- 
' etitution read with the President’s Removal of tance of 12 miles from tbe coast of Canada. Ib 
Difficulties Order no. 212 a, sub-ol. ( 2 ) H.E.H. the was held that as the Dominion had full power 
Nizam, the Raj Pramuhh, is at present the to enact customs laws (or Oanada tbe Act was 
legislative authority. The sub clause provides not ultra vires. This ruling is not relevant as 
ihat the Raj Pramukh or the other authority tbe Oanadian Parliament bad supreme legislative 
^zeroising the legislative powers in any 8tate authoritv concerning the subnet of tbs legisla- 


•as aforesaid under Art. 885 shall prepare euoh 
'bills as may be deemed necessary, and the Raj 
Pramukh shall declare bs respeots any bill so 
•prepared either that he assents to the bill or 
<bat he withholds assent therefrom or that he 
reserves it for the consideration of the President. 
(Looking at tbe impngned Aot from this point of 
view in my opinion there is no strength in the 
•arguments of the learned Advocate for the peti¬ 
tioners that H. E. H. the Nizam has no legisla- 

I tive power under Art. 8B6. I agree with Mr. 
Ramaswamy Iyengar that eo far as the formality 
ol the passing of the impugned Aot is concerned 


tion. In British Coal Corporation v The Ring, 
A. I. R. (22) 1936 P. 0. 158 : (l67 I. 0. 671), tbe 
question was with regard to the interpretation 
of statutes and not with regard to the constitu¬ 
tional limitations of the legislative authority. In 
Aft• Atiqa Begum v. Abdul Maghni Khan, 
A.I.R. (27) 1940 ALL. 272 : (l. L. R. (1940) «LL. 
466 F. B.), it was held that there is a presump¬ 
tion in favour of the legality of a statute and a 
statute should not be held to be unconstitutional 
or ultra vires unless it is olearly repugnant to 
the Constitution. Tbe question in the ruling was 
with regard to the interpretation 0 ! Be. 209 and 
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109, Government of India Act, 1935, and it was 
held that the U P. Reguhrisation of Remissions 
Act having received the assent of Hi3 Excellency 
the Governor its validity could not be called 
into question on the ground that previous sanc¬ 
tion (o its introduction as required by sub-s. (3) 
of 8. 299, Government of India Act, was not 
obtained. In the case before us, no snob question 
was raised. Nek Mohammad v. Province of 
Bihar, A. I. B. (36) 1949 pat. 1 : (60 Cr. L. J. 44 
F.B.), was a case not under the Constitution but 
under the Government of India Act, 1935, and it 
was held that in interpreting a Constitution Act, 
a wide meaning should be given to the words 
which confer upon any Legislature the power to 
legislate on certain topics and within the ambit 
of the words, the most sovereign power must be 
understood to be given to the Legislature. Thero 
was no question in that case involving funda. 
mental rights as laid down in Part III of the 
Constitution. 

[ 18 ] Mr. Ramaswamy Iyengar has also refer¬ 
red to Punjab Province v. Daulat Singh, 
A. I. B. (28) 1941 Lab. 182 : (195 I. 0. 17 F. B ), 
in which it was held that the Provincial Legis¬ 
lature can take away the right of the Courts to 
try any dispute which the Legislature considers 
it inexpedient to be deoided by Courts at all. 
The judgment in the case was delivered by the 
Full Bonoh and the majority judgment of 
Monroe and Sale JJ., oonfined itself to the ques¬ 
tion regarding the effect of the Amending Act (x 
[ 10 ] of 1936) and they held that the Act was infra 
vires, qua sales of mortgages of agricultural 
lands effected by agriculturists in favour of 
agriculturists who were benamidars for non- 
agriculturists after the commencement of the 
said Amending Act. The judgment of Dalip 
Singh J., in which at p. 188 , col. 2 the question 
with regard to the power of the Provincial 
Legislature to take away the right of civil Courts 
was not discussed by the two other learned 
Judges and they preferred not to express any 
opinion upon the point (sic) Even Dalip Singh 
J. has not given any authorities for adumbrating 
his view, as euob, the opinion of this learned 
Judge has got to be read with caution, and has 
further to be examined in the light of tbo Consti¬ 
tution which was not existing at the time of the 
said ruling. In Jogendra Narayan Deb v. 
Debendra Narayan Boy, a. I. R. (29) 1942 P. 0. 
44 : (I. L. R. (1942) Ear. P. C. 7l), the Assam 
Legislature passed an Act being Act (il [ 2 ] of 
1931) called the Bijni Succession Act while a suit 
was pending in the Court with regard to the 
Bijni Raj on behalf of the exeoutor to the estate 
of the late Rani Abhayeswari who had died 
having made a Will. The purport of the said 
Assam Act was to debar the olaim of the said 


plaintiff to the immoveable properties of the Raj 
and the question to be decided wa3 whether 
under the provisions of Government of India 
Act, 1915 the said Aot was invalid because the 
case wa3 within item 51 of part II of 8ch. (l) 
of the Rules which classes as a “Provincial 
subject” 

“any matter which, though falling within a central 
subject is declared by the Governor-General-in-Council 
to be of a merely local or private nature within the 
province." 

The second point was whether the Act was within 
the competence of the Provincial Legislature and 
the Privy Council held that the irregularity with 
regard to the absence of previous declaration 
under item 61 was cured cn acoount of the 
subsequent sanction of the Act by the Governor- 
General. They also held that the Assam Legis¬ 
lature had power to enaot euoh an Aot. It i» 
clear from the ruling that under Item 61 Part II 
of soh. I of the Rules the Governor General had 
power to authorise the Provincial Legislature 
to make laws regarding subjeots of a private 
nature. Under List 3, item 6 of the Constitu¬ 
tion, the Provincial Legislature is empowered to 
make laws regarding marriages or suooession, 
eto., but there is no mention in this list that 
private legislation or legislation regarding in¬ 
dividual rights can be enaoted. The State may 
make laws based on classification and the basis 
may be either territorial or with regard to a 
olass of persons. Thus different laws of succes¬ 
sion can be made if they are to apply to differ, 
ent territories or units in a State or if they are 
to apply to different classes of persons. But 
such classification must be reasonable and must 
also be subject to constitutional limitations. 
The impugned Aot has not been passed on tho 
basis of classification and it is not necessary 
therefore to pursue this question of olass legisla¬ 
tion any further. Obviously, it means that the 
appropriate Legislative can enaot a legislation 
embodying the general law regarding marriages, 
succession and all matters in respect of which 
parties in judicial proceedings would be subjeot 
to theft personal law. The general personal 
law regarding marriages, divorce, succession 
can be enaoted under this item, but a deoision 
regarding the rights of an individual or indivi¬ 
duals obviously is outside the purview of this 
item. We have to oonsider this point with 
greatest care possible as it was suggested that 
probably the law enacted in the case referred 
to above was evidently the reason wbioh was in 
the mind of the Legal Adviser while advising 
the Legislative Authority to enaot the impugn¬ 
ed Aot. Mr. Ramaswamy Iyengar also laid 
great stress on it as by the Assam Aot referred 
to in tbo ruling the suit filed by the executor 
of Rani Abhayeswari was dismissed. The ruling 
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was good law ao far aa its validity under the 
Government of India Act, 1915 ia concerned as 
the Provincial Legislature oonld pa=a a law 
regarding private estates, individual rights and 
rights of a private nature. But we have to 
consider the effeot of the Constitution, the pre- 
amble of which has guaranteed to secure to all 
its oitizena justice, social economic and political, 
and farther ander Part III of the Constitution 
the fundamental rights of persona and oitizena 
have been guaranteed. Obviously, it is one of 
the fundamental-righta under Art. 14 that equal 
protection of the laws should be given to all 
persons; inter alia the protection of the law 
Courts available to a person that he should not 
be deprived of hia right to properly or a claim 
to a right to property is a valuable right when 
Buoh a right is available to all the persons of tho 
State. If a pereon is to be deprived of his right 
to claim property under his personal law by 
claim being dismissed by an enactment of the 
Legislature unless such a thing is allowed 
under Part HI of the Constitution it is no doubt 
a denial of the equal protection of the laws 
under Art. 14. This means that the principle 
of the equality of the application of the law (in 
this particular oase the right of a litigant to get 
his claim regarding succession to property de. 
cided by a Court of law) is denied and it is a 
discrimination against the petitioners in this 
case. 

[19] As observed by Field J. in Barbitr v. 
Connolly (119 U. 0. 27 : 28 Lawyers Edn. 929) 
already referred to, the equal protection of the 
laws clause means that all persons 

"ihoald have like acceai to the Courts ol the country 
lor the protection ol their persona and property, the 
prevention and redress ol wroDge, and the enforcement 
ol contracts." 

After carefully pondering over the question I 
have come to the oonolueion that whatever the 
position may have been before the commence¬ 
ment of the Oonatitution the impugned Act 
which amounts to the dismissal of the olaim of 
the litigants ia an infringement on the funda¬ 
mental rights under Art. 14 of the Constitution. 
In 88 American Law Reports ( George Marallis 
V. City of Chicago) Young J who delivered the 
opinion of the Court held that the equal proteo. 
tion olanse meant that all persons under like 
oiroamstances should have like aocess to the 
Courts of the country for the protection of their 
persons and property and prevention and re. 
dress of wrongs. Bee also Hayes v Missouri 80 
Lawyers Edn 578. I am, therefore, consirained 
to hold that the impugned Act infringes Art, 14 
of the Constitution and a. i. r. (29) 1942 p. c. 44 
has no bearing. In the North Char ter land Explo¬ 
ration Oompany v. The King, 1931-1 oh. 169: 
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(99 L. J. Ch. 483), the question was whether the 
land granted in a protectorate by the Grown 
under the royal prerogative could be taken 
away by a legislative Act of the Crown and it 
was held that as tho Crown had full legislative 
authority controllable only by the Imperial 
Parliament the 1-gislation was valid and the 
grant of land cannot impose a fetter on the 
legislative power of the Crown. It is dear that 
this ruling can be of no avail to the respondents 
in the light of the above discussion. 

[ 20 ) With regard to facts Mr. Ramaswamy 
Iyengar argued that all the proceedings in this 
case before the commencement of the Constitu- 
tion were valid and that the deoree which was 
passed in favour of the petitioners by the Com¬ 
mission should be considered as dead and gone 
by the Firman dated 28th Rabmssani 6S-H 
( 24 - 2 - 1949 ) by which effect was given to the 
findings of the Speoial Committee though he 
ba 3 oonceded that by the Firman dated 7 9-1949 
the effeot given to the findings of the said Spe¬ 
cial Committee was nullified and the Firman 
revoked the effeot so given and direoted that the 
case be referred for opinion to the Legal Adviser. 
In our opinion the effeot of the Firman dated 
7-9-1949 is that the previous Firman dated 
24-2.1949 was revoked aud set aside with the 
result that the deoree passed by the Oommis- 
sion in favour of the petitioners was restored to 
its former status eubjeot to the opinion of tho 
Legal Adviser and tho final decision of H. E. H. 
and as Mr. Ramaswamy Iyengar has aptly pnt 
it the deoree was in a state of animated suspen- 
sion. The impediment imposed upon the decree 
(its being made subject to the opinion of the 
Legal Adviser and final orders of the Nizam 
thereon) was removed due to-the advent of the 
Constitution. 

[ 20 a] One more argument advanced by Mr. 
Ramaswamy IyeDgar needs a little discussion. 
He bas argued that under Art. 81. cl (1) it is 
enjoined that no person shall bo deprived of 
his property save by authority of law. He 
argue3 that assuming tho deoree to bo property, 
there is this impugned Act or law wkiob autbo. 
rises the deprivation of the said property and, 
therefore, it is not in contravention of tho pro- 
visions of Art. 14 also as there is the authority 
of law (this impugned Act) for the deprivation 
of the property of the petitioners. It is difficult 
to agree with this argument. What the im- 
pugned Aot enaots under 8. 2 ol. (l) ia that the 
olaims of Mahbub Begum and Khadmn Begum 
and of the respective ohildren in the Matrooka 
of the late Nawab are dismissed. Thu9 virtually 
the petitioners have been doprlved of their 
right under the deoreo passed in their favour. 
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[ 21 ) Sub section (1) of Art. 31 hn got to be 
reid in the hghs of the o'her sub clauses con- 
tainol in the Artiom ani for interpreting the 
words "by authoriiy cf law” in sub.cl ( 1 ). the 
who'e of *rt. 31 should be to’ne in mind. 
This Article as th*- margina’ note deno r e* re¬ 
lates to the comp iLory acqui-ition of property. 
Sub.clause <2 Uys down that 

“no prop riy.moveiUJe or Immoveable. 

shall bo taken possession of or acquired for pub’C pur¬ 
poses under any law au'borieiDg the taking of such 
possession or such acquisition unless the law provides 
for compensation for the property taken possession of 
or acquired." 

It is clear from this that the law speci6e3 in 
eub cl. (l) authorising the deprivation of pro- 
perty should comply with the provisions of 
sub.cl. ( 2 ». That i*, if the impugned Act is to 
be good and valid law uuder art. 31, it should 
Lave provided f >r compensation for the pro- 
perty of the petitioners and should either have 
fixed the amount of com ensation or s,ocified 
the princii les on which and the manner in 
■which the condensation is to he determined 
and given. From a perusal of t' e impugned 
Act it is ovideut there is no provision ior com. 
pensation to be paid to the claimants. As laid 
down by their Lordships of the Supreme Court 
in A. K. Go unlaw v. Stale of blairas , A. I. R. 
(37) 1950 9. C. 27- (51 Or. L. J. 138*), the word 
“law” is Ojuivale it to State made law but 
that law must also ba a valid law. The im¬ 
pugned Act fhe*efore is not a valid law u»dor 
Art. 31 of the Constitution While commg to 
this conclusion I hft'C al-o in mind the obter- 
vetionR of the 'upreme Court referrrd to in 
Gopilan's case (\. 1 . k. (37) i9f0 S. O. 57: 61 
Or. L. J. 1333) regarding tie powers of Courts 
to declare an Aot. void In para 26 of the eaid 
report (a I. R ( 37 ) 1950 S. C 27) my Lord the 
Chief Justice has said . 

‘Where th»* fundamental law has not limited either 
In t**rms or by n*ce->-ary implication the general 
powers conh-rn-d upon the legislature we cannot dec¬ 
lare a limitation nnler the notion of having dl-covered 
something in the spuit of the Constitution which is 
not ovpn oienth n*d in the instrument, tt is difficult 
upon any general principles to hmit the omnipotence 
of the sovereign leg elatlve power b? judeial inter¬ 
position except so far as tho express word# cf the 

written Constitution give that authority.But 

it is only in florets ConstituionA 1 provieions limiting 
flepie'ative power and 0 rntrolling the temporary will 
of a majority by a permanent and paramount law set¬ 
tled hy tho deliberate wisdom of the nation that ono 
can find a safe and solid ground for the autb* lity of 
Cour'R of Justice to declare void any legislative en¬ 
actment/’ 

Such is also the view mentioned in gome of the 
American Ca es Atkins v. LhUorms Uospital , 
€7 Lawyers Edn 785 265 U. 8. 535 in which 
Southerland J. has said that 

4l lhe duty of Courts to bold an enaotment either 
void or xnlra vires Tb one of great gravity and 


delicacy’ aDd this power of the Courts is subject 
to two guiding principles of decision which ought 
never to be absent from judicial consciousness: one is 
that Courts are concerned only with the power to 
enact statutes not with the wisdom; the other is that 
while unconstitutional exercise of power by tbo execu¬ 
tive and legislative branches of the Government is 
subject to judicial restraint, the only restraint upon 
the exercise of power by Courl9 is their own self 
lestraint.” 

Bearing these guidiDg principles in mind while 
considering the impugned Act we are not con¬ 
cerned with the wisdom of the Act or with the 
facts which led the legislative authority to pass 
the impugned Aot. What I am concerned with 
is whether the legislative authority had the 
powers to enact tbo impugned Act. Keening all 
the self-restraint in my mind it is difficult to 
hold that the enactment has not infringed 
Art. 14 of the Constitution. Another protection 
under Art. 31 is that no person should be de¬ 
prived of his property save by authority of law. 
These protection* have been denied to the peti¬ 
tioners by the impugned Act. It therefore takes 
away the rights conferrei by part III of the 
Constitution and the impugned Act which hag 
been made in contnvemion of Art. 13, cl ( 2 ) 
is therefore void. It is now nocess-iry shortly 
to examine the various sections of the impugned 
Act. Sections l and 2 of tho Act refer to the 
t'tle of tbe Act and the date of its commence¬ 
ment. I have already held that 8. 2 , sub cl (l) 
is in contravention 01 Part Iii of the Cons’.i- 
tution and is therefore void. Hukcl. ( 2 i 8. 2 pro¬ 
vides that there shall be paid to Fatimatunnissa 
Begum out of the said Matrook a sum of one 
lakh of rupees on account of her huq-e-mehor. 
I have held in the foregoing lines that the de. 
oree passed on the report of the Commis-ion in 
favour of tho petitioners is a valid and existing 
decree. That report gives the amount of one 
lakh of rupees to Faiimatunuisj-a Begum. 
Therefore this clause in the section is obviously 
eupO'duouB. But I do not; wish to express any 
opinion rega*dmg this clause as Fatimatunissa 
Begum is not a party before us. We have not 
had the opportunity to listen arguments on her 
behalf and it is not therefore fair to paS3 any 
judgment regarding her rights mentionel in tbo 
impugned Act. Neither the pe itioners cor the 
respondents have assailed this Kib-s. ( 2 ). 1 would 
like tbs sub-s ( 2 ) to remain as it is. If it is 
redundant in view of the report of the Com¬ 
mission no barm will be done if it is retained 
Section 3 of the impugned Act automatically 
goes, in so far as it relates to 8 2 cl. (1) but 
is retained so far as it relates to 9. 2. aub.s. ( 2 ). 
In view of the above discussion 8. 4 is retained. 

( 22 ) My conclusions are that f 1). The impug- 
md Act has not been passed on and after obtain¬ 
ing the oonsent of all the parties, so we need 
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■not express any opinion, as to whether the 
■State Legislative Authority can enact a law on 
the ba3ie of consent of parlies, (a). The impugned 
Act has not been enacted on the basi9 of any 
classification. We flee i not therefore consider 
the question of rational classification. (31. The 
impugned Act infringes Art. 14, inasmuch as it 
dismisses the claims of petitioners. (4). The im¬ 
pugned Aot is ultra vires, as it takes away the 
properly of the petitioners viz., decree, in con¬ 
travention of Art. 31 of the Constitution-(5). It 
is not valid as it infringes the righ's of the peti¬ 
tioners to hold property accruing to them under 
the decice as per art. 13 (fl of the Constitu¬ 
tion. 

[39] The result of the above discussion is 
that the impugned Aot is declared void so far 
as it relates to the claims and rights of the 
petitioners and I hold accordingly. The pro¬ 
perty in dispute, it is stated, is in the possession 
of Roard of Trustees who will act naturally 
according to the directions of law and they 
will not do anything harmful to the interests 
of tbe petitioners as I have held the impugned 
Aot to be void as above Respondent a has 
stated in hi-* reply that he will carry out the 
-orders of this Court. No writ of prohibition is 
therefore necessary. 

(241 Siddiqui J. —I agree. 

[fl5) Deshpande J.—I agree. 

[26) By the Court.— Leavo to appeal grant¬ 
ed nnder Art. 132 of tbe Constitution as the 
case involves a substantial question of law as 
to the interpretation of the Constitution. 

2.S. Order accordingly. 


A, I. R. (88) 1081 Hyderabad 11 (G. N. 2.] 
FULL BENCH 

Naik 0. J., Skipatrao and M. A. 
Ansari JJ. 

Abdur Bahim and others — Petitioners v. 
Joseph, A. Pinto and othen—Respondents. 
Petition b Nos. 14 to 20 cl 1950, D/- 13-11 1950. 

(a) Constitution ol India, Art 14 -Equality before 
the law and equal protection ol the laws — Mean¬ 
ing. 


The guarantee of equality before the law or tt 
equal proUo'ion of tbe laws, contained in Art. 14 , 
the Cona'ltution meana substantial equably of trea 
Dent under tbe laws. Equal treatment dope not necei 
eartly mean identioal treatment. In faot, identic, 
treatment In nmquil oircumstancea amounts ti fi 
,-equality. In other words, in different oiroumstanci 
-the variation in legal procedure la not only permiesib 
‘tut neceeaary. Equal protection of laws does not mea 

JESS w 7 iu eD “^ 1 kw '- Som «‘ | raes. it is nece, 
^ordinary procedure in tbe interes 
-ol jusiloe ttaelf. Of oonrse, no abridgment of legal pr < 

MrmUiUf n'V hfl 0aienliftl safeguards can t 
IP muted. A detailed procedure in normal times an 

I, 
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in ordinary case 3 may become harmful in abnormal 
times, or In extraordinary aod special cases. 

[Para 2] 

(b) Constitution of India, Art 161-Power under 
-If can be exercised by Military Governor or 
Chief Minister. 

Under Art. 161, tho papers of suspension, revision 
and reduction of sentences are given to tbe Governors 
(or Rajpramukh*). Tbe Military Governor and the 
Chief Minister do not come under thdt designation. 

[para 18] 

(cl Public Safety—Special Tribunals Regulation 
(Hyderabad No. 5 ot 1358 Pasli), Ss. 1, 4. 7-Regu. 
lation if ultra vires the Constitution — Constitution 
of India, Art. 14. 

Per Full £.mc>t.-The Special Tribunals Regulation 
is iu<ra vires the Constitution with tbe exception of 
tbe whole of S. 4 (2) and (4) and S. 7 (2-A) and (9), 
and certain portion 6 of S. 4 (2 A), (7) and 8 7 (2) 
indicated below, which ofltDd Art. 14 of the Constitu¬ 
tion. [Paras 19, 74, 81 and 118] 

Section 4 (2-A), after deletiug tbe words 11 Nothing 
in enb-s. (2) .... is under " will staud. [Para 50] 

Section 4 (7) in so far as it enjoins tbe Special Tri¬ 
bunal to follow the procedure prescribed for summary 
trial, cannot stand. The only procedure left is the one 
prescribed for tbe trial of warrant cases by Migistratea. 
The latter procedure remains in force. [Para 16] 

Section 4, sub-s. (7) is severable and tbe portion of 
the sub-section which will remain after separating it 
from the void por.ion will read thus: “A Special Tri¬ 
bunal shall, in all mitt era in respect to which m 
procedure has b^en prefcrlbcd by tois Reg ilation, 
follow tbe procedure prescribed for tbe trial of war¬ 
rant cases by Magistrates.” [Paras 58 and 64] 

Section 7 (2) has to bo deleted because it puts res¬ 
triction on the right of appeal and the power of revi¬ 
sion from any order or eenleuco passed by the Special 
Tribuoal and also it does away with the necessity of 
tbe submiss'on of the case for confirmation to any 
authority. Tni 6 portion with sub-a (2-A) has to go 
because the valuable rights of appeal and powera of 
revision and confirmation are denied to the accused. 

[Para 17] 

But the portion of S. 7 (2) beginning from “ . . . . 
there shall be Court of session ” oan stand and is 
# [Para 69] 

After deleting tho above portion from 8 - 7, 6 ub s. (2) 
the portion which validly remains In force would read 
to follows: There sbtll be an appeal to the High 
Court from any sentenco passed by a Spocial Tri¬ 
bunal whiob would have beon appeulablo to tho High 
Coart uoder the Hyderabad Criminal Procedure Code.” 

(Para 72] 

After the deletion of the provisions mentioned above 
the trial by a Tribioal rn.der the Regulation is sub¬ 
stantially tbe same a- that under the ordinary Crimi¬ 
nal Procedure Code and tho regulation as it stands 
after tbe deletions mentioned above, is neither void 
nor unwortuble. [Paraa 19. 22 and 74] 

The omission of oommitfal pn Deeding* by S. 4 ( 1 ) 
does not amount to a denial of equality within the 
meaning of Art. 14 of the Constitution. (Para 11 ] 

(Tho Regulation after deleting tho excepted portion 

Is given in extenso In Pdra 81 .] 

(d) Constitutional Law ^ C >nstitution — Power 

o Courl * t0 d «lare statute unconstitutional - In¬ 
terpretation oi Statutes. 

The Court's duty U to enforce the provisions of the 
Constitution. If, therefore, a Court finds that a statute 
is in accordance with the Constitution, it must pro¬ 
nounce it valid. If the Court finds that it is in con¬ 
travention ox the Constitution or transgreasos the 
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natbority vested in the Legislature, the Court must 
prouounce it a nullity. Laws may bo unwise though 
constitutional. If a law is unconstitutional it i3 the 
duty of the Court! to declare it void. But if a law i9 
unwise an appeal for its removal lies not to the Court 
but to the electorate in a democratic form of Govern- 
meet. [ para 35 J 

(e) Criminal P. C. (1898', S. 203 - Hyderabad 
Criminal P. C., S. 203 -Applicability. 

Section 203 refers to cases filed on a complaint by 
tbo complainant, and does not refer to case* investi¬ 
gated by the Police. [Para 33J 

Anno. C. P. C., S. 203 N. 2. 

(f) Constitution of India, Art. 226-Habeas Cor¬ 
pus, writ of— Detention valid on date of hearing — 
That there was no valid cause lor detention at 
prior stage it ground for release 

The analogy of civil proceedings where the rights of 
parties ordinarily have to be ascertained on the date 
of their institutions cannot be invoked in Habeas 
Corpus proceedings. If at any time before the Court 
hears the applications valid orders authorising custody 
are produoed the release cannot bo ordered on the 
ground that at some prior stage there was no valid 
cauee for the detention. The question is not whether 
the later orders validate tbo earlier detenione, but 
whether in the face of the later orders release can be 
directed. t Paca ^ 

(g) Constitution o! India, Art. 227 — Supervision 
of judicial matters. 

Under Art. 227 the High Court, now, has supervi¬ 
sory powers over all Courts and Tribunals w thin the 
State, and this authorises supervision of judicial mat- 

tors also. C Para lll 3 

(h) Constitutional law — Ultra vires — Test of 

severability — Correct test of severability is to 
ascertain whether after the invalid portions of the 
statute in question are deleted a dilierent law is 
created. [Para 114] 

D. Madcenna , Mohammed Murluta Khan and 

Grant -for Petitioners ; V. Rajaram Iytr % Advocate- 
General-for Respondents . 

Naik C. J. — I have carefully read 
through the two judgments of my learned 
colleagues, Shripatrao and Ansari JJ I do not 
feel tbe necessity of writing a separate elaborate 
judgment. They have dealt with all the points 
arising in theoa9G3 thoroughly and exhaustively. 
I entirely agree with the decisions given by them 
in their eeparate but concurrent judgments. 

[2] I also hold with them that the guarantee 
of equality before the law or the equal proteotion 
of the laws, contained in Art. 14 of our Cons¬ 
titution means substantial equality of treatment 
under the laws. Equal treatment does not 
necessarily mean identical treatment. In fact, 
identical treatment in unequal circumstances 
amounts to inequality. In other words, in diffe. 
rent circumstances the variation in legal proce¬ 
dure is not only permissible but necessary. 
Equal proteotion of laws does not mean pro- 
tection by identical laws. Sometimes, it is 
necessary to abridge the ordinary procedure in 
the interests of justice itself. Of course, no 
abridgment of legal procedure which curtails 
the essential safeguards can be permitted. A 


detailed procedure in normal times and in ordi¬ 
nary cases may become harmful in abnormal 
times, or io extraordinary and special oases. One' 
of the reasons for appointing a Special Tribunal 
consisting of three Sessions Judges instead of 
one is to obviate the chances of error by the 
abridgment of the normal procedure. 

[3] It is not always possible to anticipate 
and enumerate all the circumstances under 
whioh a case may be declared fit and proper to 
be tried by the Special Tribunal instead of by 
the ordinary Court. It may not be convenient 
nor advisable for the State to specify them. No 
fundamental right of an accused is violated in 
merely leaving the choice of forum to the discre¬ 
tion of proper authorities. Perhaps the hotter 
policy would be to state in detail the ground© 
of the classification but the Courts are con¬ 
cerned with question of law and not with the 
policy of the Legislature. They have only to 
see that the fundamental rights under the Con¬ 
stitution are proteoted. 

[4] A provision to be declared unconstitu- 
tional must be offensive to the provisions of 
fundamental rights contained in Part III of the 
Constitution. Procedure is not a vested right* 
though there are some fundamental provision© 
even in procedural matters and they have to 
be insisted upon. It is not for the Court to 
insist on an elaborate procedure if in the opinion 
of the legislative authority, the ciroumstancea 
demand an abridged one, as long as the same 
substantial protections are given by both of 
them. The revisional and appellate powers of 
the High Court are always there to see whether 
the procedure adopted has affected any party 
prejudicially. 

[ 5 ] The Regulation under discussion wa© 
enacted in abnormal times and to meet an 
abnormal situation. The advent of the Constitu¬ 
tion and the fundamental rights guaranteed 
therein have however, entitled the petitioner© 
to take objection to certain of it3 provisions. 
My learned colleagues have carefully considered 
all the objections urged on behalf of the peti¬ 
tioners and have shown which provisions of the 
Regulation offend Art. 14 of the Constitution 
and have, therefore, to be deleted. 

[6] I may mention that some portions of the 
Regulation now being deleted, were, as a matter 
of fact, not acted upon by the Speoial Tribunal 
and it was following a procedure iu accordance 
with our judgment; for example, in spite of the 
Regulation doing away with the necessity of 
taking down the evidence at length and per- 
mitting only a memorandum of the substance 
of what each witness said, this particular Tribu- 
nal has been recording the evidence of witnesses 
in full. Similarly, in spite of the Regulation 
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rial The portions which offend the CODStitu- 
the whole of sub-s. (a) of S. 4, which 


1981 

enjoining .the adoption of the procedure 
ecribed for summary trials and permittingthe 
procedure prescribed for the trial of warrant 
cases by Magistrates, for reasons to be recorded 
by it, this Tribunal had adopted only the latter 
procedure in the oases tried by it. 

[ 7 ] In addition to these two main facilities, 
now by our judgment, the petitioners will have 
the right of applying for transfer on adequate 
grounds. The provision of confirmation of 
sentence under the Criminal P«0.. ha3 alao been 
restored by us. Further the accused can 
approach this Court for revision of any order 
passed by the Tribunal under tbe powers of 
xevision given to this Court by the Hyderabad 
Criminal Procedure Code, as well as under the 
general supervisory jurisdiction given by 
Ark. 287 of the Constitution. 

[8] I may also mention that when some of 
tbe decisions by other 8peoial Tribunals oame 
up in appeal, this Court has consistently order. 
«d a re-trial when it found the reoord of the 
evidence toosoanty to form any definite opinion 
or when it found that an adequate opportunity 
■was not afforded to the aooused to prepare his 
defence. 

[9] The Constitution has deliberately given 
equality before the law and tho equal protection 
of the laws to all parsons ; therefore the peti. 
tionera have a right under Art. 18 (l) to insist 
on tbe deletion of those provisions which offend 
the Constitution. 

[id I have already said that I do not wish 
to repeat what has been so ably and elaborately 
dealt with by my learned colleagues in their 
concurrent judgments. I will rest content by 
merely giving in a few words what portions of 
the Regulation Bhould be deleted and why and 
how even after these deletions the Regulation 
etands and is workable. 

[ 11 ] There is nothing in the preamble whioh 
offends the Constitution. 8eotion 1 deals with 
short title, commencement and extent of tbe 
Regulation. Sections 2 and 3 deal with consti¬ 
tution and jurisdiction of the Speoial Tribunals, 
flo they remain in force. By eub-s. (l), 8. 4, it 
is provided that a Special Tribunal may take 
cognizanoe without the accused being committed 
to it for trial. The learned counsel for the 
petitioners has vigorously opposed this provision 
and has contended that the oommittal proceed¬ 
ings are a great safeguard and their omission 
is unjust and in any oase, offends the Constitu¬ 
tional guarantee of equality. I agree with my 
learned oolleagues that the omission of com. 
mittal proceedings, does not amount to a denial 


are 
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equality within the meaning of Art. 14 of 

the Constitution. 


permits only memoranda of evidence to be taken 
down in cases of very serious nature, whioh is 
aoainst the spirit and the letter of the law, as 
laid down in ohap. xxi. Hyderabad Criminal 
P. 0. and should, therefore, be deleted. 

[13] The first portion of sub-s. (2-A.) of 8. 4, 
permits the Special Tribunal to take down the 
evidence at length, notwithstanding sub-s. <2). 
This part will also go beoause it is unnecessary 
in view of the deletion of sub-s. ( 2 ). 

[Ul Tbe whole of snh.s. (4) of 8. 4 which per. 
mils the Speoial Tribunal to proceed with 
sessions cases in spite of a change in its members 
is al a o delated because it is against the principle 
enunciated by authoritative decisions that in 
Sessions oases only those Judges can give the 
judgment who have bad the opportunity of 
hearing the whole evidence. It is an important 
safeguard and should not be denied to any person 
acoused of offences triable by Sessions Court 
and certainly it offends the Constitutional 
guarantee. 

[16] There is nothing in sub.ss. (6), (6.A) and 
(6) of S. 4, which, to my mind, offends the 
Constitution. Therefore, they all remain as 
they are. 

[ 16 ] Sub-seotion (7) of S. 4 enjoins the Special 
Tribunal to follow the procedure prescribed for| 
summary trial which, in view of my opinion 
given above, cannot be permitted and the only 
procedure left is tbe one tliac is prescribed for 
thetrial of warrant oases by Magistrates. Aooord-, 
ine to the Criminal Procedure Code there are throe 
procedures: summary, warrant and sessions. The 
sessions procedure cannot be followed beoauao 
there are no committal proceedings in these oases 
and the summary procedure is deolared void by 
us. Therefore, the only procedure left is the war¬ 
rant procedure, whioh by the deletion ot the words 
mentioned in judgments of my oolleagues and 
for reasons assigned by them, remains intact. 
There is nothing in Ss. 6 and 6 whioh offends 
the Constitution. 

[17] The latter portion of sub-s. ( 2 ), 8. 7, haa 
to be deleted beoause it puts restriction on the 
right of appeal and the power of revision from! 
any order or sentenoe passed by the Speoial 
Tribunal and also it does away with the neces¬ 
sity of the submission of the oase for confirma- 
tion to any authority This portion with 
Bub-s. | 2-A),ha8togo beoause the valuable rights 
of appeal and powers of revision and oonficma 
tion a*e denied to the acoused. 

[ 18 ] Similarly, sub s (3)of e. 7, has also to go 
because under Art. 161 of the Constitution, the 
powers of suspension, rovision and reduction 
of eentenoeB are given to the Governors 
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Rajpramukbs). The Military Governor and the 
] Chief Minister do not come under that desig¬ 
nation. 

[19] I think there is nothing objectionable in 
the rest of the Regulation, which therefore, 
remains. 

[so] The result of all those deletions will be 
that like any o'her accused in sessions cases, an 
accused tried by tho Special Tribunal shall now 
have the right of full recording of evidence as 
a matter of usual procedure and of fresh record¬ 
ing of evidence with the change of a member 
of tho Special Tribunal. Further, his trial will 
be conducted according to the procedure hid 
down for warrant cases, whioh is substantially 
the same as sessions case procedure except the 
omission of the committal proceedings. The 
acoused before tho Special Tribunal will lurther 
have tho right of appeal and of transfer like any 
other accused and the right of confirmation, if 
the sentence be death or imprisonment for 10 
years or more. The accused will also have the 
right of approaching the High Court for revis¬ 
ing any order passed by the Tiibunal under its 
ordinary powers of revision and its general 
supervisory jurisdiction under Art. 227 of the 
Constitution. 

[ill Thu3, the only difference between trial 
by the Special Tribunal and a trial by the 
ordinary Courts is the doing away of the com¬ 
mittal proceedings in sessions cases by the former. 
Ae ba3 been shown by my learned colleagues 
and by me, committal proceedings do not affect 
any fundamental right. One of the reasons for 
the appointment of a Special Tribunal is the 
speedy disposal of cases where delay is danger¬ 
ous. The real trial in a sessions case begins when 
the oase is committed to the S.ssions and the 
oommittal proceedings are meant to 6ave the 
time of the Courts and to stop previous cases 
being Eent up. It is obvious that under the Re- 
gulation only those cases which have been spe¬ 
cially eorutinised by the authorities and directed 
by tbs Chief Minister can be tried by Special 
Tribunals, so there cannot be any question of 
vexatious or baseless cases coming before the 
Tribunal. The oommittal proceedings alone in 
such cases may take months and years, which 
may under all principle? of justice has to be 
avoided. 

[ 22 ] Therefore, in my opinion, after the dele¬ 
tion of the provisions mentioned above, the trial 
by a Tribunal under the Regulation is eubstan. 
tially the same as that under the ordinary Cri¬ 
minal F. 0, and the Begolation as it stands now 
after the deletions mentioned above, is neither 
void nor unworkable. 

[29] I need not dilate on the grounds men¬ 
tioned in the judgments of my collesgues re. 


garding the ob ection raised on behalf of the* 
petitioners that the orders of the Military Gov¬ 
ernor and the Chief Minister, do dos comply 
with the provisions of Ss. 1 , 2 and 3 of the Re¬ 
gulation, inasmuch as the Military Governor 
hal not signed the order but bad merely written 
“can issue" under the order signed by the De¬ 
puty Home Secretary and that tbe Chief Minis¬ 
ter in bis order making over the case to the 
Special Tribunal had not given particulars of 
the several offences, which he bad directed the 
Special Tribunal to try. I agree with my col¬ 
leagues and hold that there has been sufficient 
compliance with these sections. 

[24] In the result, the application for the 
writ of prohibition must fail aDd is dismissed. 

[26] As regards the applications for the writ of 
Habeas Corpus, it is admitted that the peti¬ 
tioners are in Jail at present under tbe orders 
of the Tribunal and the orders for their deten¬ 
tion under tbe Preventive Detention Act have 
already been revOBed by tbe Government. As 
tbe Regulation appointing the Tribunal is valid 
and the order directing trial of the applicants 
is legal, tbe remand of the petition* ra by tbe 
Tribunal is also valid and the applications for 
the writ of the Habeas Corpus are also there¬ 
fore, dismissed. 

[26] Aoopy of our judgment be sent to the Spe- 
cial Tribunal for conducting the trial of the 
petitioners according to the provisions of the 
Regulation declared legal and valid by us. 

[ 27 ] This judgment will cover all the connect¬ 
ed applications. 

[ 28 ] Leave to appeal to the Supreme Court 
both under Arts. 132 and 134 of the Constitu¬ 
tion is given as prayed for by the counsel for 
the petitioners. 

[29] Sripatrao J.—A. Rahim and six others 
have submitted a joint petition for the issue of 
a writ of prohibition under Art. 226 of the Con¬ 
stitution of India against Joseph Pinto, Mir 
Ahmed Ali Khan and Jagannatha Rao, Members 
of tho Special Tribunal, and the State of 
Hyderabad. 

[ 30 ] Tbe main allegations in the petition are 
that on 8-4-1950 Mr Vellodi, the Chief Minister 
of Hyderabad State, made an order under 8. 8 of 
the Special Tribunals Regulation, NO. V (6) of 
1863 Fasli, directing that tbe Special Tribunal 
No IV should try certain offences committed by 
the petitioners and the other aocused specified 
in tbe charge sheet to be filed against them by 
the Superintendent of Police, 0. I. D., that on 
10-4-1960, the said Superintendent of Police 0. I. 
D. filed a obarge-sbeet against the petitioners 
and tbe other accused in the Court of tbe said Spe¬ 
cial Tribunal, and that emce that date tbe peti¬ 
tioners have been brought before the said 
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meDt of the parlies turn round the petition for 
tne issue of writ of prohibition. 1 will, therefore, 
first deal with the arguments in connection 
with the petition for the writ of prohibition, 
and later on will consider toe petition for the 
writ of habeas corpus. 

( 3 )] The case was very ably and thoroughly 
argued by Mr. Mackenna the learned counsel 
and Mr. Murtuza Kban, Advocate, for the peti. 
tioners and by Shci V. Rajaram Iyer, the 
Advocate.General, on behalf of the respondents 
and I am indebted to them for the great assist¬ 
ance they have rendered. The main ground of 
argument is that the Special Tribunals Kegula. 
fcion no. v [5] of 1358 Fasli is void being incon¬ 
sistent with the provisions of Art. li of the 
Constitution, (part III) wbioh guarantees the 
fundamental rights. In this connection refer¬ 
ence was also made to Art. 372 of the Constitu¬ 
tion and to various provisions of the Hyderabad 
Criminal P. C. Mr. Maokenna, the learned 
counsel for the petitioners has argued that the 
Hyderabad Criminal P. 0 is the general law 
of procedure ior tbs trial of criminal oases and 
that it protects the interests of the accused in 
ssveral w»ys In particular it protects the accus¬ 
ed against the riak ol being put ou trial against 
the risk of being convicted when the offence is 
not proved, and against the risk of undue punish¬ 
ment, while similar protection is not available to 
them under the provisions of the said Kegulatioo. 

It is argued that the person, who is to undergo a 
trial under the provisions of the said Regulation 
is denied the equality of law i. e., the general 
law of procedure prevailing in Hyderabad, and 
is also deprived of tbo protection given to him 
by the different seotions of the Hyderabad 
Criminal P. 0. whioh will, hereinafter, be oalled 
the Code. The argument in short is that all 
those provisions in the said Regulation whioh 
are contrary to the provisions of the Hjdera- 
bad Criminal P. C. are void in view of Art. 14 
of the Constitution, and as euoh, the whslo 
Regulation is void. In this connection it will 
be necessary to refer to the various seotions of 
the said Regulation and examine as to how far 
they are repugnant to the right of equality as 
enunoiattd in Art. 14 of the Constitution. 

[34] Artiole 14 of the Constitution runs thus : 
“The Slate shall not deny to any person equality 
before the law or tbe equal protection of the laws 
within the territory ol India." 

It will be useful here to cite a portion of S. l 
of the l4tb Amendment of the United Slates of 
America, whiob runs as follows: 

"No Stale eba'l make orenforoe any law whioh (ball 
abridge the privileges or immunities of oitiBens of (he 
United Butte, nor shall aDj Slate deprive any perton 
oi life, liberty or property without due piocets ol law;. 
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Tribunal which has passed some preliminary 
orders and unlees restrained the petitioners will 
be tried by the said Tribunal. The petitioners 
allege that in view of Art. 14 of the Constitu¬ 
tion the Special Tribunals Regulation is void 
and ultra vires because it contains provisions 
for regulating oriminal trials in Hyderabad 
State whioh differ from those contained io the 
Hyderabad Criminal Procedure Code. The Re¬ 
gulation denies to the petitioners the benefit of 
oertain protective provisions contained in the 
Hyderabad Criminal P. 0. The Speoial Tribu¬ 
nals Regulation purports to empower the Chief 
Minister to make a speoial order directing that 
a (Special Tribunal shall try any offence or any 
class of offences and when such an order is made 
against any person, that person is thereby de¬ 
prived of tbe equal protection of laws enjoyed 
by other persons whose alleged offences are tried 
under the provisions of the Hyderabad Criminal 
P. 0. It is further alleged that by reason of the 
provisions of Art. 14 of the Constitution ths 
provisions of B. 3 of the said Regulation are 
void, that tbe order made by tbe Chief Minister 
dated 8 4-1950 doe9 not oomply with the require¬ 
ments of 3. 3 of the Regulation that the charge- 
sheet filed by tbe Superintendent of Police doe3 
not specify with reasonable particularity tbe 
offences to be tried by the Special Tribunal and 
that order published in the Jareeda bearing no. 
84 dated 14th farwardi 1353 Fasli extending tbe 
said Regulation to tbe wbole of Hyderabad 
State is not legal under tbe provisions of s. 1 
of tbs eaid Regulation. During the course of 
arguments certain other allegations were also 
made and certain objections raised. Ths Advo- 
oate-General on behalf of the respondents denied 
the validity of the allegations. 

[91) There are eight other separate petitions 
on behalf of the eame petitioners and ODe 
Hieeamuddin Kban Gori praying for the issue 
ot a writ of habeas corpus under e. 226 of the 
Constitution and under 8 629 of the Hyderabad 
Criminal P. 0. staling that their detention by 
an order dated 6-3-1960 issued under the Pre¬ 
ventive Detention Aot of 1960 is invalid. The 
Advooate-General in b ! s reply to tbeee petitions 
staled tbat the Preventive Detention Orders 
against the petitioners under S. 8 of Aot iv [ 4 ] 
of 1960 have been cancelled, tbat the petitioners 
are being proseouted as accused on obargea 
under various sections of tbe Hyderabad Penal 
Code, that tb6y are under.trials and have been 
duly and validly remanded to jail oustody, and 
that their custody is legal, 

[ 82 ] All these petitions were argued simulta¬ 
neously, In view of the faot (hat Government 
have cancelled the orders of detention under the 
Jreventiye Detention Aot of i960, the main argu. 
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nor deny to any person within its jurisdiction the 
equal protection of the laws." 

It is argued that the clause in Art. 14 which 
enjoins that “the State shall not deny to any 
person equality before the law” does not find 
place in the 14th Amendment of the United 
States of America, and to that extent our Con¬ 
stitution is an improvement upon the Constitu¬ 
tion of the United States of America. It is 
further alleged that the equal protection of the 
laws is a pledge of the protection of equal laws 
(30 Lawyers Edn. 220). 

[ 34 a] In this connection, before entering into 
an examination of the various provisions of the 
said Regulation, we may beep in mind some 
salient features and principles regarding this 
constitutional guarantee. Speaking of the in¬ 
tention of the clause, Field J. observed (Francis 
Darbier v. Patrick Connolly 113 U. S. 923: 

28 Lawyers F.dn. 923, at p. 92% col. 1) 

“that this clause undoubtedly intended not only that 
there should be no arbitrary deprivation of life or 
liberty or arbitrary spoliation of property bat that 
equal protection and security should be given to all 
under like circumstances in the employment of tbeir 
personal and civil rights; that all persons should be 
equally entitled to pursue their happiness and acquire 
and enjoy property; that they should have like access 
to the Courts of the country for the protection of their 
persons and property, the prevention and redres3 of 
wrongs, and the enforcement of contracts; that no 
impsdient should be interposed to the pursuits of any 
one except as applied to the same pursuits by others 
under like circumstances; that no greater burdens 
should be laid upon one than are laid upon others io 
the same calling and condition and that in the adminis¬ 
tration of criminal justice no different or b gher 
punishment should be imposed upon one than such as 
is prescribed to all for like oflenoea.” 

[ 35 ) I will a)30 shortly discass the nature of 
judicial powers when a question unier the 
Constitution is raised that a particular statute 
is void as being repugnant to the fundamental 
rights or othsr provisions of the Constitution. 
Under the oircumstauces, that duty is very 
clear. The Court’s duty is to enforce the pro¬ 
visions of the Constitution. If, therefore, a 
Court finds that a statute is in accordance with 
the Constitution it must pronounce it valid. If 
the Court finds that it is in contravention of 
the Constitution or transgresses the authority 
vested in the Legislature, the Court must pro¬ 
nounce it a nullity. (State v Knight N. 0. 333- 
315 U. 3. 257: 86 Lawyers Edn. 832). That duty- 
in the words of Southerland J. “is one of 
great gravity and delicacy ' Atkins v Child¬ 
ren’s Hospital, 67 Lawyers Edn. 735: 261 U. 
8. 625 and this power of the Courts to declare 
statutes unconstitutional is Eubject to two 
guiding principles of decision which ought 
never to be absent from judicial consciousness; 
one is that Courts are concerned only with 
the power to enact statutes not with the wis¬ 


dom, the other is that while unconstitutional 
exercise of power by the executive and legis¬ 
lative branches of the Government is subject 
to judicial restraint, the only restraint upon 
the exercise of power by Courts is their own 
self-restraint. Laws may be unwise though cons- 
titutional. If a law is unconstitutional it is the 
duty of the Courts to declare it void. But if a 
law is unwise an appeal for its removal lies 
not to the Court but to the electorate in a 
democratic form of Government. In United 
States v. Butler 80 Lawyers Edn. 477: 297 
U. S 1 Roberts J also observed: 

"When an act of Congress is appropriately chal¬ 
lenge! in ths Contis is not conforming to the consti¬ 
tutional mandate the Jadicial Branch of the Govern¬ 
ment has only one duty—to day the article of the 
Constitution which is invoked beside the statute 
which is challenged and to decide whether the latter 
squares with the former All the Court does or can do 
is to announce its considered judgment upon the ques¬ 
tion.This Coutt neither approves nor con¬ 

demns any legislative policy." 

[36] This is also the view of our Supreme 
Court: vide A. K. Gopalan v. State of Madras, 
A. I. B. (37) 1950 S. 0. 27: (61 Or. L. J. 1883) in 
para. 26 of which my Lord the Chief Justice of 
India has held: 

“Tbere is considerable authority for the statement 
that the Courts are not at liberty to declare an Act void 
be:au 3 e io their opinion it is opposed to a spirit sup- 
pDsed to pervade the Constitution but not expressed in 
word 3 . Where the fundamental Iaw has not limited 
either in terms or bv necessary implication the gene¬ 
ral powers conferred upon the legislature we cannot 
declare a limitation under the notion of having dis¬ 
covered something in the spirit of the Constitntion 
which is not even mentioned in the instrument. It is 
difficult upon any general principles to limit the 
omnipotence of the sovereign legislative power by 
judicial interposition, except so lar as the express 
words of a written Constitution give that authority .. 
... it is only io express constitutional provisions 
limiting legislative power and controlling the tempo¬ 
rary will of a majority by a permanent and paramount 
law settled by the deliberate wisdom of the nation 
that one can 6n4 safe and solid ground for the 
authority of Courts of Jastico to declare void any 
legislative enactment.'' 

[ 37 ] We will now examine the various sec¬ 
tions of the eaid Regulation in the light of the 
argumenti advanced by the parties. Section 1 
of th« said Regulation gives the short title of 
the Regula ion and enaot3 that it shall come 
into force from the date of its publication in 
the Jarteda and shall extend to such areas as 
the Military Governor may from time to time 
by an order in writing direct. There was no 
comment made on this section from the consti¬ 
tutional point of view but it was argued that 
the Military Governor ha3 not in writing made 
it applicable to the whole of the Hyderabad 
State. I shall disouss this question later. Sec¬ 
tion 2 of the Regulation refers to the constitu¬ 
tion of the Special Tribunals. 
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[88] Section 3 of the Regulation gives juris- 
diction to the Special Tribunals and reads as 
■follows: 

M Th* Military Governor may by general or special 
order direct that a Special Tribunal 6ball try any 
offence whether committed before cr after the com¬ 
mencement ol ibis Regulation or any olas= of offences 
and may by any each order direct (be transfer to a 
Special Tribunal of any particular case from any 
other 8 peoial Tribunal or any other Criminal Court or 
diroot the iranafer of any particular case from a Spe¬ 
cial Tribunal to any other Criminal Court.’ 1 

Mr. Meokenna, the learned counsellor the peti- 
tioners argued that this section gives very wide, 
arbitrary and unfettered powers and discretion 
to the Military Governor or his successor, the 
Chief Minister for sending any case for trial 
to the Special Tribunal and it is derogatory to 
the principle of equality before tbo law, inas¬ 
much as the accused por'eon in such a case is 
deprived of the bene6t of the general provi¬ 
sions and protections given by the Hyderabad 
Criminal P. 0. It was asserted that the Spe¬ 
cial Tribunals Regulation provides a special 
procedure for the trial of cases which is not 
quite in keeping with the provisions of the 
Hyderabad Criminal P. C. He further argues 
that once any criminal case is transferred 
under tha direction of the Military Governor 
or the Chief Minister for trial to the Spe¬ 
cial Tribunal the said Regulation enjoins that 
"the Special Tribunal shall try" the offence. 
There is no discretion left to the Speoial Tribu- 
nal not to try the oase though the Tribunal 
may feel that the case is not wortb being tried 
under the Criminal Procedure Code. In this 
oonneotion reference was made to 9. 203, 
Hyderabad Criminal P. C. = 203 Indian Cri¬ 
minal P, 0., and it was argued that this Seotion 
gives a discretion to a Magistrate to dismiss a 
oomplaint if he thinks that there are no Buffi, 
oient reasons for proceeding further. In our 
opinion, the learned AdvooateGeneral has 
rightly argued that the said B. 209 refers to 
oases filed on a oomplaint by the complainant, 
and does not refer to cases investigated by the 
Polioe. In my opinion, therefore, there is no 
force in this argument as we are not concerned 
here with any case filed by a private com¬ 
plainant. 

[89] Section 3 of the said Regulation by its 
very wording is meant to give jurisdiction to the 
Speoial Tribunal concerned and mentions the 
circumstances under wbioh it is to take cogni- 
eanoe of a case referred to it for I rial. The 
word "shall try any offence” mean that the 
Speoial Tribunal shall not refuse to take cogni. 
•zanoe of the offence when the earns is directed 
■to it by the Chief Minister. It was contended 
that the legislative authority haa no power in 
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view of Art, 14 of the Constitution to create oi 
establish Special Tribunals or Special Judges. 
Special Judge or Magistrate, it was alleged, 
means any Judge who is not appointed under 
the provisions of the Crimioal Procedure Code. 
The appointment of such a Judge or Magistrate 
is a discrimination which infringes the said 
article because the case or the offence i3 not 
tried or heard by the ordinary Judge and it 
was argued that this objection will still bold 
good even if special Judges or Magistrates are 
created under the provisions of Criminal Pro- 
cedure Code and that Special Courts may be 
created only on territorial basis or on some 
rational classification. In my opinion, it is 
difficult to agree fully with this contention. 
Section 13, Hyderabad Criminal P. C., gives 
power to Government to confer on any person 
any of the powers conferrable by the Code upon 
any Court (treated under the Code in respect to 
particular cases or to a particular class or 

classes of ca?e3.when there is such a 

power in the Code itself, I do not see any reason 
why the Legislature should be deprived of the 
right to confer such a power by Speoial Legisla- 
tion. In Brown v. State of Nero Jersy, 178 
U. 3. 172=14 Lawyers E3n. 119 it was held : 

"The State has full control over ihe procedure in 
its Coorts both in civil and criminal cases subject only 
to the qualification that such procedure must not work 
a denial of fundamental rights, or oonfiiot with speoifio 
and applicable provisions of the Federal Constitution 
.... the 14th Amendment does not profess to secure 
to all persona in the United States the benefit of the 
same laws and the same remedies." 

[40] In Hayes v. Missouri, 30 Lawyers Edn. 
578 it was held that the 14th Amendment to 
the Constitution of the United States does not 
prohibit legislation whioh is limited either in 
the objects to whioh it is directed or by the 
territory within which it is to operate. Discuss, 
ing the said mode of classification Brewer J., 
observed with regard to the faot of the case in 
Brown v. Sfafa of New Jersy, (176 U. S. 172= 
4i Lawyers Edn. 119) supra : 

“It is true that there ia no territorial distribution 
but in all oases In whioh a struck jury is ordered tbo 
eame number of ohallenges Is permitted, as similarly 
in all oases in whioh the trial is by an ordinary jury. 
Either party, State or defendant may apply for a 
struck jury, and the raattrr la one whioh is doterminod 
by the Court in the exeroise of a sound discretion. 
There ia no mere arbitrary power in th's respeot.... ", 

[41] He further held the faot that in any 
given oase the plaintiff’s or defendant’s petition 
for a struck jury was improperly exercised may 
perhaps present the matter for consideration on 
appeal, but it amounts to nothing more. The 
ratio decidendi of this oase, it is olear, is that 
differences on minor procedural matters do nob 
amount to a denial of the equal protection o£ 
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laws clause and that if a discretion is wrongly 
exercised by the authority conoerned item be 
corrected when necessary. It was sugge3'.ed that 
creating a Special Court under the said Regula¬ 
tion and direo’ing it to try cases ordered to be 
eo tried by the Chief Minister amounts to 
discrimination. In my opinion, if certain 
minimum fundamental rights regarling the 
fair trial of criminal cases are guaranteed to 
the accused it will be in consonance with Art. 14 
of the Constitution. Even under the Code it 
may be argued that the appointment of a Judge 
under 9. 13 for the trial of particular case3 
offends Art. 11 of the Constitution, bat it is not 
a valid argument. If a particular Judge acts 
prejudicially to the accuse ! the rights of the 
accused can be safeguarded by transferring the 
case to some other Court and the same thing 
can be said to be true with regard to the Special 
Tribunal established under the Regulation. 8o 
long as fair trial is guaranteed to the accused 
the creation of a Special Tribunal cannot be 
regarded as a disadvantage to him. The power 
of the Cbiof Minister to p03t a case under the 
Regulation for trial before the Special Tribunal 
cannot be regarded as arbitrary inasmuch as 
thero is a eimilar power granted to him under 
the Code in 9. 495=S. 527, Criminal P. C. 
The power given to the Caief Minister under tho 
Regulation cannot be considered in any way 
different from the power given under 8. 495 and 
of course if there i3 any valid reason for transfer, 
the oass can be transferred by the High Court 
under Art. 227 of the Constitution. There is 
therefore nothing in this section which is incon¬ 
sistent with any of the provisions of Part III of 
the Constitution. Tais seotion therefore is intra 
vires. In Bovrnin v. Louis, 101 D. 8. p. 22 : 
95 Lawyers Edn. 939, it was held that th9 14th 
Amendment could never have been intended to 
prevent a State from arranging and parcelling 
out tha jurisdiction of its several Courts at its 
discretion. Tho restriction as to the equal protec. 
tion of the laws is not violated by any diversity 
in the jurisdiction of the several Courts provided 
they are based on some reasonable classification 
as to sabjeot-ma'.ter or territory or amount or 
finality of deoision. Convenience often requires 
the establishment of different system of Courts 
for cities and for rural areas. It would be an 
unfortunate restriction of the powers of the 
State Government if it could not in its discretion 
provide different Courts to meet various exigen¬ 
cies. But such classification should be rational. 
From this point of view it was observed in this 
ruling that making the decieioa of a certain 
Court of appeal final and giving a further right 
of appeal with regard to the decision of another 
Court was permissible. 
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[42] The learned counsel for the petitioners- 
argues that the provisions of the Hyderabad. 
Criminal P. C , should be followed in all Crimi¬ 
nal Courts or Tribunals and if there is any 
change or variation in procedure established by 
law before the said Special Court or Tribunal 1 , 
however slight it may b9, it will amount to a 
denial of equality before the law and infringe 
Art. 14 of the Constitution unless the epeoial 
procedure adopted is applicable in general to 
any classification based on territorial basis or 
some other rational basis to the exclusion of the 
provisions of the Criminal P. C. In my opinion, 
the reasoning in the argument may nob always 
be the only ground for the deviation from the 
procedure as laid down in the Code if the devia¬ 
tion relates to unimportant or minor matters. 
What we have to see under Art. 14 is that the 
equal protection of the law3 and the equality 
before the law is not denied to any person and 
that under Art. 21 no person is deprived of his 
life or personal liberty except according to pro. 
cedure established by law. The equal protection 
of the laws in legal proceedings and in proce- 
dural matters is secured when the laws of the 
State operate on all persons alike and do not 
subjeot the individual to an arbitrary exeroiseof 
powers. This guarantco does not seoure to all 
persons the same laws and remedies It is not 
the identity of lawsand remedies that is guaran¬ 
teed. What is necessary is that there should be 
no substantial or material difference between 
the general law and the speoial law. It is not 
every difference between the speoial law and the 
general law or between the Regulation and the 
Code which will amount to an inequality under 
Art. 14. Our Constitution guarantees certain 
rights besides the ordinary baaio rights concern¬ 
ing criminal trial. Article 20 provides that no 
perEon shall bo convicted of any offence exoept 
for violation of a law in force at the time of the 
commission of the offence charged as an offence: 
nor is to be subjected to a ponalty greater than 
that which might have been inflicted under the 
law in force at tho time of the commission of 
tho offence. Sub-olauee ( 2 ) enjoins that no per¬ 
son shall be prosecuted and punished for the 
same offence more than once; and it is provided 
in sub.cl. (3) that no person accused of any 
offence shall be compelled to be a witness against 
himself. Article 21 lays down that no person 
shall be deprived of his life or personal liberty 
except according to “procedure established by 
law.” This article differs from the "due process’’ 
olause of the American Constitution and as laid 
down by their Lord;hips of the Supreme Court 
in Gopilan's case, A. I. R. (37) 1950 8 . 0. 9T : 
(51 or. L. J. 1983), the "due process" olause has 
no place in our Constitution and "procedure - 
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established by law" means procedure as laid 
down in an enacted law, and prescribed by the 
law of the State. These words are to be taken to 
refer to a procedure which has a statutory origin. 
Article 22 , els. l and 2 entitle the individual for 
protection against arrest and detention in certain 
oases. Sub-clause (l) provides that every person 
arrested should be informed as soon as may be 
of the grounds of such arrest and that he has 
a right to consult, and to be defended by a legal 
practitioner of his ohoice. It will thus be seen 
that these Arts. 20, 21 & 32 are primarily con¬ 
cerned with penal enactments or other pro¬ 
cedural laws under wbiob personal safety or 
liberty could be taken away. Tbis is the 
minimum guarantee and protection that is 
allowed under the Constitution to a person in 
oriminal matters. The American Constitution 
guarantees in oriminal cases are contained in 
the 6th, 6tb, 8th & nth Amendments. The aim 
of these constitutional safeguards is a full, fair 
and publio trial, and one whioh shall reasonably 
and in all substantial ways safeguard the 
interests of the State and the life and liberty of 
the acoused persons. 

[43] For explaining the words "equality 
before the law" in Art. 14 the learned counsel 
for the petitioners has referred to Dicey’s Law of 
tlje Constitution and argues that this idea has 
its origin and has been borrowed from the 
English Constitution and is an addition to the 
equal protection olause of the American Consti¬ 
tution. He has referred us to p. 182, Edn. 8 (The 
Law of the Constitution by A. V. Dicey) which 
runs thus; 


that no man is punishable or oan be lawful!] 
made to auflor in body or goods except for a distine 
breaoh of law established In the ordinary legal manne 
bofore the ordinary Courts of the land." 

Further on p. 189 Dicey states that: 

..*° meaD .—when we speak of the roll 

of law aa a characteristic of out country not only tba 
with ns do man is above the law hot (what is a diflerem 
thlDg that here every man whatever bo his rank 01 
condition is subject to the ordinary law of the min 
and amenable to the Jurisdiction of the ordinary Tribu 
nale. In England the idea of legal equality or of the 
universal subjection of all classes to one law administer 
ed by the ordinary Courts has been pushed to it< 
utmost limit. With ns every official from the Primt 
Minister down to a oonstable or a Colleotor of Taxes ii 

nnit/J| h - e 8 .^ 6 .I e9poD8ibi| ity ,0r 07er J act done With, 
out legal justification as any other oilmen".Dice* 

further states that soldiers or clergymen —.are 

;;Vn7‘;i,r-;\ B , ubi80t ‘° Ia r s whioh do not 

to Tr hnn»l= -M !”J Sre in 60me lnstaDOtB amenable 

woE/cUizen. 1 ,r ° m theduti ” «' 

the t rt 4] -a ThU ji egal i -‘ 1Uftlity in En e land “earn 

wtd Vt n °.. dl f 6rentlation betweeD hi e b and low 

Jhat olasaee are snbjeofc to the law of 


land and that they are not exempt from their 
ordinary duties as citizens whatever may be 
their status. Mr. MackeDna has argued that in 
view of the principle of equality before the law 
only "ordinary Courts" of the land can try 
criminal cases and Courts created under the 
Regulation caunot therefore function. In my 
opinion this argument is somewhat far-fetched. 
When Dicey refers to ordinary Courts bis idea 
is to contrast the Courts of England with the 
administrative Courts of France and other con¬ 
tinental countries created under the principle of 
Droit Administratif. Droit Administralif means 
the body of Rules which regulate tbe relations 
of tho administration or of tbe administrative 
authority towards private citizens. According to 
the English system, every c-ffioial from the 
Prime Minister down to a constable is respon- 
aible before the law Courts while according to 
the said principle of French Jurisprudence the 
ordinary law Courts have no concern whatever 
when with matters of issue between a private 
person and tbe state and euch question must be 
determined by administrative Courts. It is dear 
that the Special Tribunal created under the 
Regulation is not an administrative Court 
although it is a separate question to bo deoided 
as to how far the Regulation or parts of it in¬ 
fringe the provisions of the Constitution, and in 
this context we have to look more to the equal 
protection olause of Art. 14 then to tbe equality 
before the law olause contained in it. 

[45] In the light of these principles, I will 
further examine the provisions of tfce Regula¬ 
tion and the arguments of the parties. 


[46] I now come to S. 4 of the said Regulation 

and its various sub-sectione. This is the Section 

which lays down the procedure to be followed 

by Special Tribunals in the trial of cases. Section 

4, sub-s. (l) runs as follows: 

nfl" 4 Tribunal ma y take cogn'zanco ot 

oBeooes without tho accused beiDg committed to it for 

(rial, 


It was strenuously argued on behalf of the peti- 
Doners that under tho general procedure Code 
of Hyderabad in every oase triable by a Court 
of Session it has got to be committed to that 
Court by the Committing Magistrate who holds 
the preliminary enquiry at the committal stage 
and under s. 213, Hyderabad Criminal P. 0/ if 
tbe Magistrate oonsidera the evidence of the 
proseoution insufficient to establish the offence 
he is empowered to discharge the acoused. This 
protection, it is argued, is denied to the aaoused 
Referring to S. 222 , Hyderabad Oriminal P. 0 it 
was further argued that it is open under that 
Bection to the accused to adduoe his defence 
evidence before the Magistrate after the oharge 
was framed and if the Magistrate was satisfied 


l 
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after recording the defence evidence that there 
were no sufficient reasons for committing the 
ac:u9ed he could discharge the accused and 
cancel the charge. It is argued that this protec¬ 
tion is also denied to the accused under sub-s. (l) 
of S 4 of the Regulation. Reliance wa3 placed 
upon S. 198, Hyderabad Criminal P. C., corres- 
ponding to 9. 193, Indian Criminal P. C., and 
it was argued that a Sessions Court cannot take 
cognizance of an offence unless the accused had 
been committed to it by a Magistrate duly 
empowered in that behalf. It was argued that 
the object of such a committal under the section 
is twofold ; Qrstly, it secures to the person charged, 
a preliminary enquiry which would afford him 
the opportunity of being acquainted with the 
circumstance of the offence alleged against him 
and to enable him to make his defence : Muti- 
rakal Rama Vatina v. the Queen, 3 Mad. 351; 
Emperor v. Stewart, A. i. r. (i) 1927 Sind. 
28: (27 Cr. L. j. 1217), secondly, it prevents the 
time of the Court of Session from being wasted 
over cases in which the charge is obviously not 
supported by such evidence as would justify a 
conviction : Lachman v. Juala, 6 ALL. 161: 
(1882 A. W. N. 223), Sheo Dux Ram v. 
Emperor 2 cr. L. j. 634: (9 0 . w. n. 829). 
It is contended that the first object namely 
that tho accused gets acquainted with the cir- 
cumstauce3 of the offence, is a definite privilege 
and protection given by the Code which is 
denied to him under sub-s. (l) of S. 4 of the 
Regulation. It is argued that every protection 
of benefit however little it may be which is 
given to the accused under the Criminal P. 0., 
should be made available to petitioners in any 
special procedural law and if it is not done it 
contravenes Art. 14 of the Constitution regard, 
ing the equality of the law. 

[47] Though it is conceded that different 
procedure may be adopted when there is a 
classification on territorial or any other rational 
basis, it i3 argued that as there is no rational or 
territorial basis of classification in the said 
Regulation, s. 4, sub-s. ( 1 ) must fall as being 
offensive to Art. 14 of the Constitution. Section 
198, Hyderabad Criminal P. 0. = S. 193, sub- 
s. ( 1 ), Indian Criminal P. C., reads that 
‘'except ae otherwise expressly provided by this Code or 
by any other law no Court ot Session shall take cogniz¬ 
ance of any offence.unless the accused has 

been committed to it by a Magistrate ....... 

It i9 clear that the Section itself has made pro. 
vision for deviation from the procedure laid 
down therein and it ha3 eppowered the Legis- 
lature to provide conditions (which are not in 
consonance with this'Section) by«ny other law. 
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empowers a Court to take cognizance of the 
offeDCe without committal proceedings it cannot 
be said to have contravened the provisions of 
the Section. In fact there are provisions in the 
Code itself which are contrary to this Section— 
Vide S. 437, which empowers the Sessions Judge 
to order committal. It envisages a case triable 
by a Court of Session in which the accused was 
improperly discharged by the inferior Court. 
Sections 480 and 495, Indian Criminal P. 0., 
empower the Court of Session under certain 
circumstances to try a case for contempt of 
Court though the same may not have been com¬ 
mitted to it for trial. Hence the prohibition 
enjoined in s. 193, Indian Criminal P. 0., 8.198, 
Hyderabad Criminal P. C., is not of suoh a 
general application as to be considered one of 
substantial rights under Criminal Law. A refer- 
euce may here also be made to 8. 267-A of the 
Hyderabad Criminal P. 0.; subs. ( 1 ) ( 0 ) of 
Which lays down that the Magistrate can commit 
a case for trial to the Court of Session without 
recording any evidence if he is satisfied thut in 
view of the circumstances of the case it is a fit 
case to be committed and there are sufficient 
reasons for the same. It is therefore clear that 
sub.s. ( 1 ) of 8. 4 of the said Regulation which 
empowers the Special Tribunal to take cogniz. 
ances of offences without the accused being com. 
mitted to it for trial cannot be considered dottfi- 
mental to the fundamental rights of the aocused. 
In my opinion this sub section cannot bo chal¬ 
lenged in view of Art. 14 of the Constitution 
and must therefore stand. Tho objection that 
the accused is not in a position to know the 
facts of his case beforehand is not substantial 
because when the case is tried as a warrant case 
under the Regulation there is enough time 
before tbs framing of the charge for the acoused 
to get acquainted with the particulars of the 
case against him. Our Constitution does not 
include this as one of the rights guaranteed to 
an accused person. 

[48] Seotion 4 (l-A) runs a9 follows : 

"in respect of any trial held before a Special Tribunal. 


(i) The special Tribunal may direot that English 
Ehall bo the language of the Tribunal. 

(ii) The judgment may be written in tho English 
language." 

This sub-seotion has not been impugned in 
any way and is valid and in my opinion separ¬ 
able. This sub-seotion, therefore stands good. 

[49] Seotion 4, Bub-e. (ii) runs as follows : 

"In trials before a Special Tribunal it ehall not be 
necessary to take down the evidence at length in writing 
but It ehall cause a memorandum of the substance 
of what each witness deposes to bo taken down In the 
Engligh language and such memorandum ehall bo signed 
by a member of the Special Tribunal and shall form 
part ol the record/’ <1 

m^io 
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This sub-section has teen compared with S3. 266, 
and 287, Hyderabad Criminal P. C. Section 286 
lava down that the Judge ehould record the tvi- 
dence of the witness in writing with his own band 
and it shall be read out to the witness in open Court 
and his signature obtained thereon. Provision is 
made in S. 287 for a memorandum of the evi- 
denoe of the witness to be reoorded by a clerk 
of the Court if for a sufficient reason the Judge 
is not himself able to write down the statement 
of the witness. It is argued that the provision 
of sub s. 2 of 8. 4 of the Regulation only pro¬ 
vides for a memorandum of the substance of 
what eaoh witness deposes and it shall not be 
necessary to take down the evidence at length. 
It is, therefore, a disadvantage to the accused as 
it is not necessary that such a memorandum 
should be read out to the witness and verified 
by him. In our opinion, there is much force in 
this argument. Excepting summary trials suoh 
a provision for the recording of evidenoe seems 
to be unwarranted especially in the oase of 
serious offences. It is often likely to work as a 
hardship both to the aooused and to the prose, 
cation in cases to be dealt with at the appellate 
stage where the question may be raised as to the 
veracity of the witness or as to the contents of 
what a witness has aotually deposed. In Dun¬ 
can v. Missouri, 132 U. 8. 977 : 28 taw. Edn. 
486 the Supreme Court of the United States was 
considering the question of an ex post facto law. 
Fuller J. observed : 

“.... the prescribing of different modes of prootdure 
and the abolition of Coarte and creation of new ones 
leaving ontouohed all the substantial protections with 
which the existing law surrounds the accused person of 
orlmo are not oonsidered within the constitutional 
inhibition." 

What we have got to coneider is that the reoord- 
ing of evidence at length in a warrant oase or 
oase triable by a Court of Session is a substan¬ 
tial protection to the accused or not. In my 
opinion, it is a substantial protection and there- 
fore it oannot be denied after the oommence- 
ment of the Constitution to the aooused who 


(i) the evidence shall be tskcn down by one of the 
members ol the Tribunal in the English language or 
taken down in shorthand in the English by a sieuo 

cranher and transcribed by him : 

B (ii) the evidence so recorded oc as the ease may be, 

transcribed shall form part of the record. 

In view of the principles contained in my obser- 
vations regarding sub-e. (2) above, I am of the 
opinion that sub-s. <2A) after deleting the words 

‘‘Nothing in sub-s. ( 2 ).is made,” will stand, 

the result of whioh will be that the Tribunal is 
empowered to record the evidence in the English 
language. There is nothing objectionable in this 
eub-section. It is argued that according to the 
principle of severability the first few words as 
shown above cannot be deleted and the rest of 
the Seotion made to stand because the modified 
law that remains will be entirely different from 
the intention of the framers of the Special Tri- 
buuals Regulation. Wbat was intended to be 
optional by the Regulation will become a gene¬ 
ral rule. I oannot agree to the suggestion. From 
the section it oannot be assumed that the record¬ 
ing of evidence at length was not one of the 
purposes of the Regulation. Moreover, the Regu¬ 
lation becomes workable and therefore in my 
opinion, the abovenoted portion of S. (2A) should 
stand. 

(51-631 Seotion i, sub-s. (3) runs as follows : 

"A Speoial Tribunal shall not be bound to adjourn 
any trial for any purpose unless such adjournment 
ie in its opinion necessary in the interests of justice." 

This seotion has been compared to S. 275, 
Hyderabad Criminal P. C„ and Mr. Maokenna 
argued that the latter Seotion gjves wider power 
of adjournment inasmuoh as it is laid down 
that the Court oan adjourn a case if on aocount 
of tbe absenoe of any witness or for any other 
reasonable ground it feels necessary in the 
interest of justice to adjourn the same. It is 
argued that even a alight change in the wordings 
was a disadvantage to the accused and therefore 
amounts to an infringement of Art. 14 of the 
Constitution. As I have said above, there is no 
substantial nr material diffprenea in tlifse two 


may be tried under the Special Tribunals Regu¬ 
lation. The equal protection of the laws in 
legal proceedings is eeoured when the laws of 
the State operate on all persons alike and do 
not subject the individual to an arbitrary exer¬ 
cise of powers of Government when its Courts 
are open to every one on tbe same terms, when 
it assures to every one substantially the same 
rules of evidence. In my opinion, therefore, 8. 4 , 
sub-s. ( 2 ) must be struck off as being repugnant 
to Art. 14. 

[ 60 ] Sub-seotion 4 (sa) runs as follows : 

“Nothing in sub-s. (2) shall preclude a Speoial Tri- 
bnnal from directing in respeot of any trial that the 
evidence shall be taken down at length and where snoh 
direction la made ; 


sections and the opportunity of fair trial is 
guaranteed to the accused. In my opinion, this 
sub.s. (9) stands before the Full Bench. Mr. 
Mackenna did not pres3 this argument on this 
sub-seotion. 

[64] Seotion 4, sub-s. (4) which provides : 

"A Special Tribunal shall not merely by reason of a 
ohange in its members, be bound to recall and re-hear 
any wilneas who haa given evidence and it may act on 
the evidenoe already reoorded by or produced before it" 

must in my opinion, be deolared ineffective bo 
far as trial of Eerious effenoes before a Court of 
Session is concerned. -The underlying principle 
in a trial by a Court of Session is that before 
oonvicting the aooused the Judge must have bad 
full ohanoe of hearing tbe witnesses and forming 
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his opinion regarding the veracity or otherwise, 
keeping in view their conduct, demanour and 
other particulars. This is denied to an accused 
who is charged of having committed an offence 
triable by a Court of Session and is to be tried 
by the Special Tribunal under the Regulation. 

[65] So far a3 the offences to be tried by 
Magistrate are concerned, S. 231 of the Code 
empowers the Magistrate, under certain circum¬ 
stances, to decide the case upon evidence 
recorded partly by him and partly by his pre¬ 
decessor. This provision will be available with 
regard to a case triable by a Magistrate if it is 
directed to be tried under the Regulation by a 
Special Tribunal. It is argued that the deletion 
of sub-s. ( 4 ) in Sessions cases before the Special 
Tribunal will bo contrary to the intention of the 
Legislature and will violate the principle of 
severability. I do not agree with thi3 conten¬ 
tion. I will discuss later the principles regarding 
severability. 

[66] Seotion 4, sub.s. ( 5 ) provides for the 
trial of the case to be proceeded furlher in 
spite of the abssnce of the accused, who having 
once appeared has ab33nted himself for the 
purpose of impeding the course of justice and 
certain other circumstances. There i3 a further 
enactment published in the Gazette Extraordi¬ 
nary dated 1G-9-1950, Vol. 81, No. 6*2 p. 627 and 
introduced a3 sub-section (5 A) which empowers 
the Tribunal to proceed with the case, if the 
accused is unable to attend the Court due to ill- 
ness. eto. This sub-section (5-A) is equivalent 
to S. 640 A Indian Criminal P. 0. It is argued 
that if similar amendments had been intro- 
duced in the Hyderabad Code the peti¬ 
tioners would not object as it will be an equal 
law for all but as it stands it offends Art. 14 
of the Constitution. In my opinion, there is no 
force in this contention. Under S. 210 Magistrate 
is empowered under certain ciroum3tances to 
dispense with the personal attendance of the 
aeoueed and proceed with the case. It has been 
also held that even in cases in whioh a warrant 
is issued in the first instance the High Court 
can act according to the principle laid down in 
the Section. Moreover, it is to a certain extent 
advantageous to the accused who will actually 
bo present during trill that their case should 
not be adjourned unduly long because some 
other ac3a3ed i9 absent. Toey thus get the bene¬ 
fit of a speedy trial which iB an important 
priciple in criminal oases. These sub-ss. 6 and 
6 A therefore will stand and are not void. 

[67] Suo-sectioo (6) has not been criticised 
upon by the learned counsel for petitioners and 
does not infringe Art. 13 of the Constitution. 
It provides for the major opinion to prevail in 
case of difference of opinion among the members 
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of the Tribunal. This subjection therefore 
remains in tact. 

[53] Seotion 4, sub-3. (7) is, in my opinion, 
severable aod the portion of the sub.section 
whioh will remain after separating it from the 
void portion will read thus: 

*'A Special Tribunal, shall, in all matters in respect, 
to which no procedure ba3 been prescribed by this 
Regulation, follow the procedure prescribed for the 
trial of warrant c\sa by Magistrates.*' 

The original subjection runs a3 follows: 

"A Special Tribunal shall, in all matters in respect 
to which no procedure has been prescribed by this 
Regulation, follow the procedure prescribed for sum¬ 
mary trials for Magistrates; but for reasons to be re. 
corded in writing a Special Tribunal may follow the 
procedure prescribed for the trial of warrant cases by 
Magistrates.** 

The learned oounsel for the petitioners argued 
that this sub-section provides a general rule, 
viz., trial by the summary procedure. It also 
provides an exception: for reasons to be record- 
ed in writing a Special Tribunal may follow the 
warrant procedure. It is argued that the second 
part of the section is dependent on the first. It 
is an exception to the general rule and is in 
the nature of a proviso which is always depen¬ 
dent on the main rule to which it is a proviso. 
It is argued that trial of Sessions cases in a 
summary manner infringes Art. 14 and is there, 
fore void and if the general rule laid down in 
this sub-section regarding summary trial goes 
the second part of tbs sub.seotion which is an 
exception must also go. It is argued that if tbs 
sub-section is separated and re.worded a9 above 
it will make a provision entirely different from 
that intended by the maker of the Regulation. 
I cannot agree with this argument. In my opi¬ 
nion, tho sub section provided two modes of 
trial so far as Sessions Oases are concerned, one 
was the summary procedure and the other was 
the warrant procedure. If the summary procedure 
clause is deleted and fcbe warrant procedure olause 
retained, euoh severability cannot be said to be 
against the intention of the maker of the Regula¬ 
tion. I cannot also accept the suggestion that the 
warrant procedure to be followed as enumerat¬ 
ed in this subjection is an exception. What the 
law. maker really thought wa3 that where the 
seriousness of the offence was concerned a 
Special Tribunal wa3 to follow the warrant 
procedure. 

[59] I am fortified in ray opinion by the judg¬ 
ment of their Lordships of the Federal Court in 
Piire Dusadh v. Emperor , A. 1 . R. (91) 1944 
F. 0 . p. 1: (45 cr. L. J. 413). Thtir Lordships 
held that where there were two possible cons- 
truotions, one of whioh will make the enactment 
void and tho other gives it some effect the 
latter may have to be preferred, though it may 
not wholly aohieve the purpose of the framers. 
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In Shyamahantlal v. Rambhajan, A. I. B. (26) 
1939 P. 0 . 7 i:(I.L.R (1939) Kar F-C. 165) the Federal 
Court was considering whether the Bihar Money 
Lenders Aot was repugnant to the existing 
Indian Law. It wag held inter alia that the 
onus of ehowing repugnancy and the extent to 
which it is repugnant should be on the party 
attacking its validity; there ought to he a pre. 
sumption in favour of its validity and every 
■effort should be made to reconcile them and 
oonstrae both bo as to avoid their being repug¬ 
nant to eaoh other. Further, if the invalid part 
•of an Aot is really separate in it 3 operation from 
the other parts and the rest are not inseverably 
connected with it then only auch part is invalid, 
unless, of oonrBe, the whole object of tbe Aot 
would be frustrated by the partial exclusion. 
Applying this test, it cannot be said that tbe 
objeot of the Regulation will be frustrated if in 
the absenoe of summary trial warrant procedure 
is to be adopted. It was suggested that such a 
constraotion will exclude summons cases being 
tried by a Special Tribunal. We are not con¬ 
cerned here with summons oases nor ie-ifc neces¬ 
sary for us to consider unnecessary hypothetical 
questions. It is doubtful whether this Regulation 
•was meant for trial of summons cases. In 
Punjab Province v. Daulat Singh, A. I. R. ( 33 ) 
1946 P. 0 . 66 : (I. L- B. (1943) Kar. P. 0 . 74) their 
LordBhip3 observed that if the retrospective 
element in an Aot is deolared to be ultra vires 
•nd it is not severable from the rest o! tbe 
provisions tbe whole Aot would have to be 
declared ultra vires and void. But if the re. 
troepective element is severable by the deletion 
of words giving retrospective effeot the rest ol 
*he provisions of the impugned Aot may be left 
tooperate validly. Ia the result, their Lord- 
chips came to the conclusion that the retrospec¬ 
tive element in the Punjab Alienation of Land 
Act was severable and would be deleted to that 
extent and the rest of the provisions of the 
impugned Aot may be left to operate validly. 
Regarding the dootrine of severability and the 
intention of the law-maker, the Australian Cases 
strike a somewhat different note as compared 
With the Amerioan cases. In Rex v. Common. 
■Court of Conciliation, ll commonwealth Law 
Bep. 1 Griffith 0. J., observed a 3 follows regard- 
■ing the test of severability : 

“I ventara to doabt the aooaraoy of this test. What 
*1 man would hive dona in a stite of fact9 whioh never 
■exlated ia a nutter of mere speoulation, whioh a man 
•eannot certainly answer for himself, muoh les 9 for 
•another. I venture to think that a safer test is whe* 
“ ur the statute with the invalid portions omitted 
Would be substantially a different law B9 to the subjeot 
ttatter dealt with by what remains from wbat it would 
frith the omitted portions forming part of It." 

Iw] Applying this principle to the Regulation 


it appears to me that the purpose of the Regu¬ 
lation was to create a Special Tribunal for the 
trial of oases and also to provide summary 
procedure for trial and warrant procedure and 
Sessions procedure wherever necessary. It, as 
I hold, provision for the creation of a Special 
Tribunal and the mode of trial by the warrant 
procedure and Sessions procedure is retained 
and tbe summary procedure is available only 
for summary cases, I do not thiDk the omission 
of invalid portion would make the Regulation 
substantially a different law. Another test in 
thi9 connection is to see that if after omitting 
the invalid portions the remaining euactment 
or law is workable and that is oould be retained. 
It should be remembered that the Regulation 
or any other legislation should not be interpret¬ 
ed in too rigid a manner. Liberal interpreta¬ 
tion should bo given as far as possible to suit 
altered conditions. Of oourse, this principle 
should not make the remaining parts of the 
statute absurd. 

( 61 ) Mr. Maokenna referred to the judgment 
of Iisacs J. ( Re ll Commonwealth Law Rep., 
Supra p. 61) suggesting that the learned Judge 
has adopted a somewhat different view regard, 
ing the test of severability but this argument 
does not seem to be oorreofc as at page 65 the 
learned Judge has observed that he does not see 
any reason to differ from the mode of approaoh 
saggested by the learned Chief Justice. Regard¬ 
ing tbe test of severability Barton J., haa 
observed in the eame ruliDg at p. 36 thus : 

"the trae principle seems to me to be this, that when 
one leaves out ol consideration any provision held 
invalid, there must remain, a scheme of legislation not 
radically different, equally consistent with itself and 
retaining its workable character so far as it had one 
dealing effectively even if Dot comprehensively with so 
muoh of the subject-matter as is within the legislative 
power." 

He ha 3 further stated that if an Aot embraces 
two subjects of legislation one of them within 
the power of the law-maker and the other 
beyond it then if the invalid provisions are 
severable from the valid ones, the Act may bo 
held good if the severance leaves intaot a con- 
sUtent, workable and effective body of provi¬ 
sions forming the authorised part of the eubjeok 
matter of tbe Aot; and in such a oaso one should 
not try to find out the intention of the law¬ 
maker as to wbat he might have done in an 
event which did not happen; but one should 
Ibok to the faot that within the oompass of the 
whole Aot and apart from tho provisions chal¬ 
lenged, there lies a set of enaotments forming 
an intelligible and effioient exercise of the real 
power. 

( 62 ] Applying the above test to the Regula¬ 
tion, I must ascertain the limits of the power 
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which was meant to b9 exercised thereby. The 
purpose of the said Regulation apparently is 
firstly to provide Special Tribunal who could 
devote their whole time for the trial of only 
such cases as are sent to them by the Chief 
Minister or by the Civil Administrator of the 
District concerned, unfettered and unburdened 
by the trial of day-to-day cases which occupy 
most of the time of the ordinary Courts. Thus 
the Speoial Tribunals were additional Courts, 
created to try and to speedily dispose of cases 
regarding any offence or any class of offences. 
Another purpose was to simplify as far as 
possible the procedure to be adopted by the 
Tribunal with a view to speedy disposal of the 
cases. 

[63] Wnat we have to see is if some clauses 
and sections of the said Regulation become 
invalid in view of the Constitution a3 being 
beyond the power of the law-maker the portion 
of the Regulation which remains is intelligible, 
consistent and workable so as to carry out as 
far as possible the two purposes mentioned 
above. In my opinion after separating the 
invalid parts, the parts of the Regulation which 
are left ia tact are workable and consistent with 
the purport of the Regulation. In this ruliDg it 
was held that if two separate appellate Courts 
are created it would not be against the guaran¬ 
tee as laid down in the 14th Amendment. I have 
already referred to this case. In my opinion, 
this ruling has no bearing. 

[64] In Kishortlal v. Dtbi Prasad, A. l. R. 
(37) 1950 pat. 60 : (31 P. L. T. 14 F.B ) the Full 
Bench of the High Courbheld that even if s. l 
eub-s. (3), Bihar Buildings Control Act is ultra 
vires it is severable from the rest of the Act and 
consequently it would remain in force. I there¬ 
fore hold that the part of eub-s. ( 4 ) as shown 
above is severable and will remain in force. 

[65] The counsel for petitioners while citing 
some Amerioan cases to which I will presently 
refer argued that those oases were based on the 
lith Amendment of the American Constitution 
which dealt with the equal protection of laws 
and the due prooess clauses and the oases which 
dealt with “due process” have no bearing because 
instead of "due process clause” our Constitution 
has in Art. 21 provided for * procedure establi¬ 
shed by law”. He has oited Traux v. Corriqen 
66 Lawyers Edn. 254: 257 D. S. 312 in whioh 
Taft J. held that it is true that no one has a 
vested right in any particular rule of the com¬ 
mon law but it is also true that the Legislative 
power of a State can only be exerted in subordi¬ 
nation to the fundamental principles of right 
and justice which the guaran’.oe of due prooess 
in the 14th Amendment is intended to preserve. 
Mr. Taft further held that the due process olause 


requires that every man shall have the protec. 
tion of bis day in Court and the benefit of the 
general iaw—a law which hears before it oon- 
demns which proceeds not arbitrarily or capri¬ 
ciously, but upon enquiry and renders judgment 
only after trial so that every citizen shall bold 
his life, liberty, property and immunitieis under 
the protection of general rules which govern 
society. It tends to secure equality of law in the 
sense that it makes a required minimum of pro¬ 
tection for every one’s right of life, liberty and 
property which the Congress or the Legislator# 
may not withhold. I fail to sea how this ruling 
is helpful to the petitioners so long as a required 
minimum of protection is guaranteed to them bp 
the said Regulation- This ruling discusses both 
the doe process olause and the equal protection 
of the laws clause. It is not necessary for me to 
discuss here the principles regarding classifica¬ 
tion based on territorial or class consideration 
in view of the facts of the case. The next cam 
referred toby Mr. Mackenna is Culf, Colorado, 
Ely. Co v. Ell is—41 Lawyers Edn. p. 666: 16ft 
U. 8. p. 150, in whioh it was held that classifica¬ 
tion to relieve a law from the charge of a denial of 
equal protection cannot be made arbitrarily but 
must be based upon some difference which bean 
a just and proper relation to the attempted 
classification. In this ruling it was held that & 
statute imposing an attorney’s fee not to exceed 
10 Dollars in addition to cost upon Railway 
Corporations omitting to pay certain claims with¬ 
in a certain time which applies to no other 
corporations or individuals is unconstitutional ae 
denying to the Railway Corporation tbo equal 
protection of the laws. In this ruling there was 
minority judgment consisting of Chief Justioe 
and two other Judges. This ruling has no beat¬ 
ing as the Regulation is not based upon any 
classification but is meant to provide additional 
Courts to dispose of cases. In Broum v. Louit 
—25 Lawyers Edn. 969: 101 D. 8. p. 22 referred 
to by Mr. Mackenna it has held that the equality 
clause in s. 1 of the 14th Amendment viz., 
that whioh prohibits any State from denying to 
any person tbo equal protection of the Ibwb, 
contemplates the protection of persons,, against 
unjust discriminations by a State; it has no 
reference to territorial or municipal arrange- 
ments made for different portions of a State. II 
was not intended to prevent a State from 
arranging and parcelling out the jurisdiction of 
its several Courts as it sees fit, either aB to 
territorial limits, subjsct-matter or amount, or 
the finality of their eeveral judgments or deoreea 

[66] Section 6 of the Regulation empowers 
the Tribunal to order the exclusion of the public 
from the Court proceedings under certain cir¬ 
cumstances. There is no similar provision to. 
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the Hyderabad Criminal P. C„ and this power 
given to the Bpeo'ml Tribunal is an additional 
one. It was not pressed bsfore U3 that this pro- 
vision was inconsistent with the Constitution. 

It is not therefore necessary to discuss this sec¬ 
tion in detail. In my opinion this section re. 
mains in force and is valid. 

[67l Section 6 of the Regulation provides that 
a Speoial Tribunal shall have all the powers 
oonferred by the Hyderabad Criminal P. C. 
on a Court of Session eseroising Original 
jurisdiction. I think this section is also valid 
and oannot be impugned. There was no parti¬ 
cular criticism in thi3 respect except that a 
question was posed that it is unnecessary because 
8. 4, sub-s. (7) partly retained as above, makes 
provision for the trial of Sessions Cases accord¬ 
ing to the mode of warrant procedure. In my 
opinion the procedure provided for in S. 4 sub- 
e. (7) a3 partly retained applies to warrant oases 
and snob of the Sessions Cases as would be taken 
cognizance of by the Speoial Tribunal without 
the aeoueed being committed to it for trial. 

[68] There may be also cases which might be 
committed for trial to a Court of Session and 
they may be transferred for trial before a Speoial 
Tribunal. In such oases, s. 6 of the Regulation 
empowers the Tribunal to proceed with theoase 
according to Sessions procedure. Further 9. 6 
gives to the Special Tribunal in Sessions oases 
all the powers under the Criminal Procedure 
Code. This section is, therefore, valid and intra 
vires. 

[69] Seotion 7 is a lengthy one and it con¬ 
tains 3 eub-clauses and a proviso. Clause I of the 
seotion cannot be and ba9 not been assailed. It 
provides that a Special Tribunal may pass any 
sentenoe authorized by law. Clause 3 of this 
section has been subjected to powerful oritioism. 
It runs as follows ; 

"(3) There shall be an appeal to the High Court from 
an; sentence peered by a Speoial Tribunal which would 
have been appealable to the High Court under the 
Hyderabad Criminal Procedure Code if the sentenoe 
had been passed by a Court of Sessions, But notwith¬ 
standing the provisions of Hyderabad Criminal Proce¬ 
dure Code or of any other law for the time being in 
foroe or of anything having the force of law by whatso¬ 
ever authority made or done, there Bball.save as herein¬ 
before provided, be no appeal from any order or sentence 
passed by a Speoial Tribunal, and no Court shall have 
authority to reviao suoh order or sentence, or to trans¬ 
fer any case from a 8peoial Tribunal or have any juris¬ 
diction of bd; kind in reaped of any proceedings before 
a Speoial Tribunal and no sentence of a Spooial Tribu¬ 
nal shall be subject to confirmation." 

It has been conceded by Mr. Maokenna that the 
provisions of this sub-section wbioh give the 
right of appeal to the High Court from the sen. 
tence of a Speoial Tribunal oannot be impugn- 
ed and will, therefore, remain. A small point 


was raised as to the meaning of "sentence pas- 
eed” and it was argued that if it means that 
there will be no right of appeal from the order 
of conviction but only a right of appeal from 
sentence it will be a disadvantage to the accus¬ 
ed. In our opinion, it is not necessary to give 
such a restricted meaning to the word ‘ sen. 
tence.” I hold that the eub-section confers a 
right of appeal both in case of conviction as also 
in caee of sentence where only the question of the 
quantum of the sentence may have to be consi¬ 
dered. I accordingly decide that the portion of 

sub-s. (2) beginning from “.there shall be an 

appeal to the High Court.if the sentence 

had been passed by a Court of Sessions” can 
stand and is valid. 

[70l The nest part of the section beginning 
from the words "but notwithstanding ... to" ... 
subjeot to confirmation" has been seriously ob¬ 
jected to and it is argued that it cannot stand. 
This part provides that in spite of the provi¬ 
sions of Oriminal Procedure Code or any other 
law there shall be no revision or appeal or trans¬ 
fer of a case except an appeal as provided above 
against any order or sentence of a Speoial Tri¬ 
bunal. It further provides that a sentence pas¬ 
sed by a Special Tribunal shall not be subjeot 
to confirmation. It is argued that under the 
provisions of the Code the accused is entitled to 
have the benefit of a revision in the High Court 
against the order of the Speoial Tribunal. So 
also in appropriate cases a right to apply for 
transfer is available. In my opinion, this objec¬ 
tion should be upheld. The right of a fair trial 
is an important safeguard in a criminal trial 
and it cannot be denied in accordance with the 
spirit of the Constitution to an accused before a 
Speoial Tribunal. The power of revision is also 
an important safeguard. That should also be 
available to the acoused. In ray opinion, this 

portion of the seotion up to the words ". in 

respect of any proceedings before a Special Tri¬ 
bunal” and beginning from "but notwithstand¬ 
ing" should be struck off after wbioh the question 
arises as to whether the provisions of the Hy¬ 
derabad Criminal Procedure Code in these res¬ 
pects will be available to the accused under 
S. 5 of the Code. It is argued that under 8. 1 
of the Code (a. 3, Indian Oriminal P. 0.), the 
speoial law in this respect contained in Regu¬ 
lation will not be affeoted by the provisions 
of the Code and even if these portions of the 
Regulation are deleted a contrary intention of 
the Legislative Authority being apparent the 
benofit of the provisions of the Code oannot be 
given to the aooused under the provisions of 
Beverabilily. In my opinion, so far as this ques- 
tion is oonoerned it loses muoh of its foroe in 
view of Art 387 of the Constitution which give* 
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the High Court powers of superintendence over 
all Courts and Tribunals. It is argued that thi3 
power cf superintendence doe3 not give a3 wide 
powers as are embodied in S. £63, Hyderabad 
Criminal P. C. = S. 964, Indian Criminal P. 0. 
In this respect we were referred to Shamnarain 
Singh v. Basudeo Per shad, A. I. R. (17) 1990 
Pat. 277 : (122 i. o. 152), in which it was held 
in connection *ith a civil case that the power 
of superintendence given to the High Court 
under S. 7, Government of India Act, 1915, wa3 
not wider chan that given in 8. 115, Civil P. C. 
This ruling does not help the petitioners. In 
Ballcrishm Ilari v. Emperor, a I. R. ( 20 ) 1933 
Bom. l: (34 or. L J. 199 s. B ), Beaumont 0. J. 
has fully discussed what it meant by High 
Court’s powers of superintendence. It wa3 held 
that under s. 107, High Court has powers of supe¬ 
rintendence over all Courts for the time being 
subjeot to it9 appellate jurisdiction. Article 227 
of the Constitution gees further and it provides 
that the High Court shall have superintendence 
throughout the territories in relation to which it 
exercises its jurisdiction. The appellate exercise 
of jurisdiction is thus not necessary under the 
Constitution though in the particular case before 
us this High Court has appellate jurisdiction as 
well. 

[7 1 ] It was further hold in the said ruling 
that rights of superintendence include not only 
superintendence on administrative points but 
superintendence on the judicial side too. It was 
held that the High Court iu the exercise of such 
powers has a discretion to revise or set aside 
any conviotion or order of the lower Court. In 
my opinion, the power of superintendence con¬ 
cludes the right to transfer a case if necessary. 
In Manmaiha Nath v. Emperor, A. I. K. (20) 
1933 cal. 401: (34 Or. L. J. 579) the High Court 
of Calcutta was also inclined to the view that 
the power of superintendence was as wide as the 
power of revision under the Code. In Magan 
•Bhai Natha Bhai v. Dmkar Rao N. Desai % 
A. I. R. (19) 1932 Born. 596: (34 Cr. L J. 47) 
Rangnekar J. held that High Court has revi- 
aional jurisdiction under its powers of general 
superintendence under8.107,GovernmentofIndia 

Act. I am therefore of the opinion that Art. 227 
of the Constitution applies to this case even if 
it bo assumed that after deleting tte invalid 
portion of this sub-section the provisions of 
S. 363 of the Code are held inapplicable. 

[72] After deleting the above portion from 
*S. 7, sub-s. (2) the portion which validly re¬ 
mains in force in my opinion would read as 
follows: "There shall be an appeal to the High 
Court from any sentence passed by a Special 
Tribunal which would have been appealable to 
the High Court under the Hyderabad Criminal 


Procedure Code.” It has been conoeded by the 
learned Advocate-General that portion of this 
subjection which prohibits the sentence of a 
Special Tribunal to be made subject to confir¬ 
mation can aho be struck off. This portion there¬ 
fore goes. Subjection ( 2 - a) of 8 . 7 must also be 
deleted. Sub.section (2 B) of s. 7 remains in 
force. 

[73] I now come to sub.s. (3) of 9. 7. Before 
the Division Bench some criticism was made 
regarding this sub-section which provides that 
the Military Governor or his successor may 
suspend, remit, reduce or alter any sentence. 
But this point was not pressed before the Fall 
Bonoh. Uuder the Constitution, the Governor or 
the Raj Pramukh of a State has suoh a power: 
vide Art. 161 of the Constitution. As this sub¬ 
section is repugnant to the provisions of the 
said Article of the Constitution it cannot be up¬ 
held and must be struck off. The proviso to this 
sub.section must also go. Toere was no criticism 
made on 6s. 8 and 9 of the Regulation. They 
will therefore be retained and are in my opinion 
valid. 

[74] In conclusion, I bold that after deleting 
the invalid portions narrated above the other 
parts of the Regulation can validly remain and 
are intra vires. 

[75] Two or three more points remain to be 
disposed of. These points do not relate to any 
question iuvolving the interpretation of the Cons¬ 
titution. The cases instituted against the accused 
before the Special Tribunal have not yet been 
opened and are only at their initial stage. These 
points which are said to be of the nature of a 
preliminary objection could and should have 
been taken up before the lower Court, and a3 a 
rule it is not the practice of this High Court to 
entertain or give hearings to suoh points in re¬ 
vision unless they involve some question regard¬ 
ing jurisdiction and unless they have also been 
decided in the lower Court. But no suoh objec¬ 
tion was taken on behalf of the respondent and 
the petitioners argued that they involve a ques¬ 
tion of jurisdiction. As the=e points have been 
fully canvassed, it is bettor that I should express 
my opinion with regard to them. 

[76] The first point is that the order of the Mili¬ 
tary Governor under e. l extending the jurisdic¬ 
tion of the Special Tribunal IV to the whole of 
the State is not in consonance with the provisions 
of s. lwhioh lays down that the Regulation shall 
extend to such areas as the Military Governor 
may from time to time by an order in writing 
direct. It is contended that order no. 84 printed 
in the Jaretda (Gazette) docs not bear the 
signature of the Military Governor and there¬ 
fore they deny the existence of suoh an order. 
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[ 76 i] The Advocate-General prodaced before 
us the original order signed by the Military 
Governor. It rune thus: 

"In supersession of the Home Department Order 
dated 1st Farwxrdi 1358 F. and in exeroise of the powers 
conferred by S. 1 of the Special Tribunals Regulation 
1358 F. tbo Military Governor is pleased to direct that 
the said Regulation shall extend to the whole of 
Hyderabad State.” 

"Can issue" Sd/-Mortnza Khao, 

Sd/-J. N. Chaudburi, Deputy Home Secretary. 

[77] It ia contended that the order of the 
Military Governor amounted to authorisation 
for publication in the Gazette and not to an 
order in writing directing the extension and 
application of the Regulation to the whole of 
Hyderabad State. It is oonceded that the Mili¬ 
tary Governor hag approvod of the idea expres¬ 
sed in writing by Mr. Murtuza Kban that the 
Regalation should extend to the whole of 
Hyderabad State but it is argued that the idea 
ie Dot expressed in writing. In our opinion, it is 
a dear case of bad drafting. Now it is a ques¬ 
tion of construction whether the document 
amounts to a direction in writing. My ODinion 
is that the words "can issue” signed by the 
Military Governor on the said paper put before 
him, giving a liberal interpretation, amount to 
an order in writing by the Military Governor 
extending the jurisdiction. The word "issue” 
signed by the Military Governor denotes con¬ 
sent in writing both to the idea extending juris- 
diotion as also the authorisation for publication. 
In my opinion, therefore, there is no force in 
this point though a Bimple order stating that "I, 
J. N. Ohaudhuri, Military Governor, direct that 
the Regulation shall extend to the whole of 
Hyderabad State—sd/- J. N. Chaudburi Mili- 
tary Governor would have been sufficient. 

[78] The sooond point raised is that the order 
■of 8th April directing the Special Tribunal at 
Trioulgherry under 8. 3 of the Regalation to 
try the offences punishable under the various 
seotions and rules of the Defence of Hydera- 
bad rules, committed by the aooused mentioned 
in the order, is bad, because it does not give 
sufficient particulars regarding tbs offences to 
be tried by the Special Tribunal. It is admitted 
that on the loth April the Superintendent of the 
Polioe, Crime Branoh, filed a charge-sheet in 
pursuance of that order. It is contended that 
even that charge-sheet do8S not give defails 
e. g., as to who were murdered and where; who 3 e 
houses were burnt and at what places. In my 
opinion this objection oannot prevail. If any 
farther details are neoesaary they can be elicited 
in the lower Court from the pro 3 eoution and 
there is no reason to suppose why the proseou. 

v J? “ 0fc furaiah th0m - This is a point 
■Which dose not go to the root of jurisdiction, 


Jurisdiction has been invested with the Special 
Tribunal by the said order of the Chief Minister 
dated 8 4-1950. That order has given the full 
description of the names of the accused and has 
directed tbo Tribunal to try the offences punish¬ 
able unler various sections ot the Penal law. 
Further reference for clarification lias been 


made to the charge-sheet which was before the 
Coief Minister and which was to be filed by the 
Superintendent of Police, Crime Branch,C. I.D- 
Hence, so far as tbe question of vesting of 
jurisdiction is concerned, there is a sufficient 
compliance with 8. 3 of the Regulation. 

[79] The 3rd point raised wa3 that there is 
no order iD existence constituting the Special 
Tribunal at Trimulgherry. The learned Advo- 
oate-General showed us the said order after 
which Mr. Mackenna dil not pres3 tho point. 
This argument therefore also fails. 

[ 80 ] We have n )w to consider the question of 
the writ of habeas corpus. The orders issued 
against the petitioners under Act IV [4] of 1950 
have been cancelled by the Government and 
now the petitioners are not under preventive 
detention but under judicial custody pending 
the disposal of cases referred to above against 
them. Their detention therefore cannot be called 
illegal. They are in simple detention pending 
the trial as ordered by the Court below. In 
Basantha Chandra v. Emperor, A. I. R. (32) 1946 
F. o. 18 : (46 Or.L.j. 659) it was held that in such 
cases the question to be considered is not whe- 
thee the later order validates the earlier deten¬ 
tion but whether in tho face of the later valid 
order the Court can direct tbe release of tbe 
petitioner. In the result, their Lordships of the 
Federal Court declined to release the petitioner. 
The habeas corpus petitions therefore must in 
my opinion be dismissed. 


[ 81 ] In conclusion, I hold that the Regula. 
tion after deleting its invalid parts as shown in 
the foregoing passages is valid. The Regulation 
which is thus valid, will read as follows : 

"The Special Tribunals Regulation (No. 6 ol 1S58 F) 
(Received tbe assent of H. E. H. the Nizam on 50th 
day of Azoor 1358 Fas’.i.) 

Whereas it is expedient to constitute Special Tribunals 
H 19 hereby enacted a 9 follow* : 

1 . Short title , commencement and extent. Thia 
Regulation may bo called tbo Special Tribunals Regu- 
lation and shall como into force from the date of its 
publication in the Jarida and shall extend to such 
areas ag the Military Governor may from time to time 
by order in writing direct. 

2. Constitution of Special Tribunals. Tbo Military 
Governor may, for the whole or tiny part of H. E. H. 
the Nizam a Dominions, constitute Special Tribunals 

Governor 8 °* momberfl a PP° int *d by tbe Military 

3. Jurisdiction of Special Tribunals.-Th* Mill, 
tary Governor may, by general or Bpeoial ordor, direct 
that a Special Tribunal shall try any oflenco, whether 
committed before or after tho oommenoement of this 


A. I. R, 


28 Hyderabad Abdur Rahim v. J. A. Pinto (FB) (M. A. Ansari ' J.) 


Regulation or any class of offences and may by any 
eucb order direct the transfer to a Special Tribunal of 
any particular case from any other Special Tribunal 
or any other Criminal Court or direct the transfer of 
any particular case from a Special Tribunal to any 
other Criminal Court. 

4. Procedure of Special Tribunals —(1). A Special 
Tribunal may take cognizance of offences without the 
accused being committed to it for trial. 

(1-A). In respect of any trial held before a Special 
Tribunal. 

(i) the Special Tribunal may direct that English 
shall be the language of the Tribunal ; 

(ii) the judgment may te written in the English 
language. 

(2 A) (i). The evidence shall be taken down by one 
of the Members of the Tribunal in the English lan¬ 
guage or taken down in short-hand in the English by 
stenographer and transcribed by him ; 

(ii) the evidence so recorded or, as the case may 
be, transcribed, shall form part of the record. 

(3) A Special Tribunal shall not be bound to adjourn 
any trial for any purple unless such adjournment ii, 
in its opin on necessary in the interests of justice. 

(5) After an accused person has once appeared 
before It a Special Tribunal may try h.rn in his ab¬ 
sence if, in its opinion, bis absence has been brought 
about by the accused himself for the purpose of 
impeding tbe course of justice or the behaviour of the 
accused in Court has b;en such as in the opinion of 
tbe Special Tribunal to Impede tbe course of justice. 

(5*A) (a). At any stage of a trial under this Regula¬ 
tion, where two or more accused are before a Special 
Tribunal, if the Special Tribunal is satisfied, for 
reasons to be recorded, that any one or more of such 
accused is or are capable of remaining before the 
Special Tribunal, tbe Special Tribunal may, If such 
accused 19 represented by a pleader, dispense with bi3 
attendance and proceed with such trial in hie absence, 
and may, at any eubsequert stage of the proceedings, 
direct the personal attendance of such accused. 

(b) If the accused in any such case is not repre¬ 
sented by a pleader, or if the Special Tribunal 
considers his personal attendance necessary, the Special 
Tribunal, may, if it thinks Gt, and for reasons to be 
recorded by it, either adjourn such trial, or order that 
the case cf euch accused be taken or tried separately. 

(G) In the event of any difference of opinion among 
the members of a Special Tribunal, the opinion of the 
majority shall prevail. 

(7) A Special Tribunal shall, in all matters in res¬ 
pect to which no procedure ba3 been prescribed by this 
Regulation, follow the procedure prescribed for the 
trial of warrant cases by Magistrates. 

5. Exclusion 0 /public from Special Tribunals.— 
In addition and without prejudice to any powers 
which a Special Tribunal may possess, by virtue .of 
any law for the time being in force, to order tbe 
exclusion of the public from any proceedings, if at any 
stage in tho course of the trial of any person before a 
8 pecial Tribunal application is made by the prosecu¬ 
tion on tbe ground that the publication of any evidence 
to be given or of any statement to be made in the 
course of the trial would be , .ejudicial to tbe publio 
eafety, that all or any portion of tho public shall bo 
excluded during any part of tho hearing, tho Special 
Tribunal may make an order to that effect, but tbe 
passing of sentence shall, in any ca=e, take place in 
public. 

6 . Powers of Special Tribunals —A Special Tri¬ 
bunal shall have all tbe powers conferred by the 
Hyderabad Criminal Procodare Code on a Court of 
Session exercising original jurisdiction. 


7. Sentence 0 ] Special Tribunals.—( 1). A Special 
Tribunal may pas3 aoy sentence authorised by law. 

(2) There shall bo an appeal to tho High Court from 
any sentence passed by a Special Tribunal which 
would have been appealable to the High Court under 
the Hyderabad Criminal Procedure Code if the sentence 
had been passed by a Court of Session. 

(2-b). Notwithstanding anything contained in any 

law for the time being in force. 

(i) any sentence of death passed by a Special Tri¬ 
bunal shall be carried into execution by causing tbe 
person sentenced to be hanged by the neck until he be 
dead ; 

(ill warrants of commitment under sentence of 
death, warrants of execution of a sentence of death and 
any other instruments issued by a Special Tribunal 
for which a form is provided in Schedule IV to the 
Hyderabad Criminal Procedure Code shall, subject to 
any directions which may be made by Government in 
this behalf, be issued in such form as the Special 
Tribunal thinks fit. 

8. Exercise and discharge of the Military Gov¬ 
ernor's powers and Duties.— The Military Governor 
may, by order, direct that in such circumstances and 
under such conditions, if any, as may be specified In 
the direction, any power or duty conferred or imposed 
upon him by this Regulation may bo exercised or 
di-charged by any other authority. 

9. Interpretation.— The Hyderabad General Clauses 
Act shall apply to tbe interpretation of this Regula- 
tioo.” 

[ 82 ] The result of the deletions will be that 
an accused tried by a Speoial Tribunal will now 
have substantially the eame procedure as is 
secured by the Hyderabad Criminal Procedure 
Code. Therefore, the petition for the issue of a 
writ of prohibition and all the petitions for tbe 
writ of habeas corpus are dismissed and the 
Speoial Tribunal is directed to proceed with the 
cases in the light of this judgment. Order accord, 
ingly. 

[83] Leave to appeal to the Supreme Court 
under Arts. 132 and 134 is given as prayed for 
by the counsel for the petitioners. 

[84] M, A. Ansari J. — Nine applications 
have been referred to the Fall Benob, because of 
the constitutional importance of tbe questions 
involved in their decision. Eight of them are for 
the writs of habeas corpus praying release of 
the applicants from detention under the Preven¬ 
tive Detention Act. The ninth application is for 
the writ of Prohibition seeking to prevent seven 
persons from being tried by tbe Special Tribunal 
No. IV constituted under the Hyderabad Speoial 
Tribunals Regulation V [5l of 1358 Faeli. They 
have been filed under Art. 22G of the Constitution 
of India. The seven persons seeking prohibition 
of their trial have also applied for their release 
from the alleged illegal detentions. The eighth 
application for tbe writ of habeas corpus i3 by 
one Hizamuddin Ghori, and he ha3 not applied 
for the prohibition of his trial. This application 
does not require a separate judgment and for 
reasons to be mentioned presently the grounds 
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of ita decision are similar to that of the appli¬ 
cation for the writ of prohibition. 

[ 85 ] The several applications for the habeas 
corpus disclose that the applicants are detained 
in the Trimulghiri Jail under orders dated 
February and March i960, which purport to have 
been issued in the exercise of the powers confer- 
red by the Preventive Detention Act of 1960. 
They then recite certain facts as reasons for 
thosj^rders being held illegal. At the hearing of 
the cases before the Division Bench the Advo¬ 
cate.General was directed to make the return to 
these applications. He filed the return and it 
shows that the applicants, at the dates of the 
filing of the applications before this Court, W6re 
kept in custody under orders of the Special 
Tribunal No. IV at Trimulghiri which has been 
directed by the Chief Minister to try them. In 
view of these later orders remanding the appli¬ 
cants to Jail, any deoision on the validity of the 
prior orders of detention has become unneces¬ 
sary. The analogy of civil proceedings where tbe 
rights of parties ordinarily have to be ascertained 
on the dates of their institutions cannot be in¬ 
voked in habeas corpus proceedings. If at any 
time before the Court hears the applications 
valid orders authorising oustody are produced, 
the release cannot be ordered on the ground that 
at some prior stage there was no valid oause for 
the detention. The question is not whether the 
later orders validate the earlier detentions, but 
whether in the face of the later orders releasa 
oan be directed. These propositions are fully 
covered by the oase of Basant Chandra v. 
Emperor, A.I.R. (92) 1916 p. o. 18 : (46 Or. L. J. 
1569). Therefore, if the Regulation under whioh 
the Tribunal has been directed to try the appli- 
oants be held valid, the Tribunal’s warrants of 
detention are also legal and the petitions fail. 
The legality of the Regulation is being challenged 
in the application for the writ of Prohibition, 
and the deoision in that application will neces. 
aarily cover the orders of the Tribunal. I will, 
therefore, deal with the prohibition application 
first and my judgment therein will also govern 
the habeas corpus applications. Further, the 
reasons for tbe decision in the prohibition peti¬ 
tion will apply to the Hizamuddin Ghori’s 
application, as he is one of the persons who are 
direoted to be tried by the Tribunal and is 
detained in Jail by the Tribunal’s order. The 
result is that the grounds of the judgment in the 
prohibition application will be common to all 
the nine applications, and no separate adjudi- 
■cation of any of the application is necessary. 

ihifl judgment will, therefore, govern all tbe 
ome applications. 

.The antecedent facia are that on 8-4-1960 
4he Chief Minister of this State, has under 8. 3 , 


Special Tribunals Regulation, directed the Spe¬ 
cial Tribunal No. iv at Trimulghiri to try the 
offences punishable under 8. 77-8, S3. 83, 213, 
266, 329, 330, 363 read with S3. 66 and 77-B, 
Hyderabad Penal Code and under Rr. 37, 67, 58 
read with B. 112 , Defence of the Hyderabad 
Rules, oommitted by seventeen persons and spe¬ 
cified in tbe oharge. sheet to be filed agaiost them 
by the Superintendent of Police, Criminal 
Branch, 0. I. D., Hyderabad. In the order the 
names of the seven applicants to tbe writ of 
prohibition are numbered as 5, C, 7, 12, 13, 15 and 
16, and Hizamuddin Ghori is also included as 
No. 14. On 10-4-1950, the Superintendent men¬ 
tioned in the order filed against the above 
applicants as well as against Hizamuddin Ghori, 
the charge-sheet alleging that they were guilty 
of conspiracy and large number of offences. I 
need not mention in this judgment the exaot 
number of offences alleged to have been oom¬ 
mitted by these person in the oharge.Bheet. 
They are contained in the document, a oopy of 
whioh has been filed before us and are also given 
in para. 8 of the prohibition application. 

[87] Tbe application contains four grounds 
for the issue of the writ. They are : (i) The 
Regulation authorises a form of trial different; 
to that permitted by tbe Hyderabad Criminal 
Procedure Code for Sessions case, and which is 
very muoh disadvantageous to the accused ; the 
form of trial is inconsistent with the right of 
equality before the law or tbe equal protection 
of laws contained in Art. 14 of the Constitution 
of India, and the entire Regulation ig, there- 
fore, void under Art. 18 (l) of the Constitution. 
This is contained in para. 6 of the application, 
(ii) Under 8. 1 of the Regulation the area to 
whioh the Regulation shall extend has to be 
speoified by an order in writing: the order of 
14th parwardi 1368 Fasli 14.2-1919—purporting 
in supersession of the previous order to extend 
the Regulation to the whole of the Hyderabad 
State is not an order by the Military Governor 
in writing and tbe extension of the Regulation 
i3 uncertain and non-existent. This is contain¬ 
ed in para. 9 of the application, (iii) Under 
S. 2 of the Regulation, tbe Military Governor is 
authorised to nominate three members constitut¬ 
ing a Tribunal; the applicant know of no suoh 
order and the members of the Speoial Tribunal, 
who have been impleaded as opposite parties 
to the application, cannot try the applicants. 
This ground is oontained in para. io ol the 
application (iv) Under 8, 3 of the Regulation, 
the Tribunal oan only try suoh cases as are 
direoted to be tried by tbe Chief Minister, and 
as the order of 8.1.1950 does not speoify the num¬ 
ber of cases to be triad by the Tribunal, but 
specifies the offenoes by reference to tbe oharge. 
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sheet, which was non-existent on the date the 
order w*3 made, the order is vague, insufficiently 
complies with S. 3 of the Regulation and is void. 
This last ground is contained in tara. 8 of the 
application. 

'[SS] The above grounds can be broadly 
classified into two groups. The first raises 
important questions of constitutional law relat¬ 
ing to the Regulation being void on the ground 
of its being inconsistent with Art. 14 of the 
Constitution of India, and the second relates to 
the insufficient compliance of particular orders 
with S3, l, 2 and 3 of the Regulation on the 
assumption that the Regulation is still a cons¬ 
titutionally valid enactment. Had I been con¬ 
vinced of the correctness of the three iatter 
grounds I would not have referred the applica. 
tions to the Full Bench. For in cases where 
particular enactments are challenged on grounds 
of their being unconstitutional, the American 
Courts have placed certain restrictions upon 
themselves, with which I agree. One of these is 
given in Cooley’s Constitutional Limitation?, 
vol. I at pp. 338-3S9 in the following words : 

"In any case, therefore, where a constitutional 
question is raised, though It may be legitimately pre¬ 
sented by the record, yet if the record also present3 
some other and clear ground upon which the Court 
may rest its judgment, and thereby render the cons¬ 
titutional questions immaterial to the case, that course 
will be adopted and the question of constitutional power 
will be left for consideration until a cise arises which 
cannot bo disposed of without considering it, and when 
consequently a deoision upun such question will bo 
unavoidable." 

Beoause'ray opinion in the Division Bsnch was 
against the applicants on the latter three grounds 
pronouncement on the first ground became 
inevitable and the applications were referred to 
the Full Bench. 

[89] Before dealing with the arguments relat. 
ing the voidance of the Regulation it is neces- 
sary to give a brief summary of the different 
sections of the Regulation. Section 1 enacts that 
it ehall come into force from the date of its 
publication in the Jarida and shall extend to 
such areas as the Military Governor may from 
time to time by an order in writing direct. 
Seotion 2 provides for the constitution of the 
Tribunal which is to consist of three members 
appointed by the Military Governor. Section 3 
relates to its jurisdiction and says that the 
Military Governor may, by general or special 
order, direct that a Special Tribunal shall try 
any offence, whether committed before or after 
the commencement of the Regulation, or any 
class of offences and may also direct the trans¬ 
fer to a Special Tribunal of any particular ca3e 
from any other Special Tribunal or any other 
criminal Court?, or direct the transfer of any 


particular case from a Special Tribunal to any 
other-’criminal Court. Section 8 authorises 
delegation of the power of the Military Gover¬ 
nor relating to trial by the Tribunal to any 
other authority. The last two Sections are 
vestitive of the jurisdiction in the Special 
Tribunal; but until the order is made the juris¬ 
dictions of the ordinary criminal Courts are not 
divested. In the territories to which the Regu¬ 
lation is made to extend the ordinary criminal 
Courts do not cease to function. Their jurisdic¬ 
tion to try offenoes according to the ordinary 
Criminal Procedure Code is ousted only by tbe 
order and as regards offences specifically direct¬ 
ed to be tried by the Tribunal. These ad hoc 
divestings extend under s. 7, sub-8. (2) to the 
powers of revision, transfer, and confirmation 
of tbe High Court and that also as regards the 
offences made triable by the Tribunal. 

[ 00 ] Section 4 mainly relates to the proce¬ 
dure which i3 to be followed by the Tribunal in 
trial of cases. Under sub-s. (1) it can take 
cognizance of offences without the acoused being 
committed to it; sub s. (l- a) eays that in such 
trials it may direct English to be the language 
and the judgment may be written in that 
language; sub-8. (2) provides that it ehall not. 
be necessary to take down the evidence at 
length, but a memorandum of the substance of 
what each witness deposes will suffice ; but 
under sub-s. ( 2 -a) the Tribunal may direct the 
evidence to be taken down at length, and where 
such direction is made the evidence shall be 
taken down by one of its members in the 
English or taken down in shorthand by a steno. 
grapher and transcribed by him ; sub-s. (4) 
says that tho Tribunal shall not merely by 
reason of a change in its members bo bound to 
recall and rehear any witness who has given 
evidence and can act on the evidence already 
recorded by it. 

[91] By eub-s. (3) generally the Tribunal is 
not bound to adjourn any trial for any purpose 
unless such adjournment is, in its opinion, 
necessary in the interests of justice; then under 
sub-9. (6) the trial of a case can proceed in spite 
of the absence of tbe accused, who having once 
appeared has absented himself for tho purpose 
of impeding tho course of justice; sub-s. (5-A) 
says that where there are two or more accused 
and any one is capable of remaining before it 
and i 3 represented by a pleader his presence can 
be dispensed with and the case can bo conti¬ 
nued; but in case the absenting accused is not 
represented by a Pleader or the Tribunal consi¬ 
ders his presence necessary it may for tho rea- 
sons to be recorded either adjourn the trial or 
order his case to bo taken up separately. Sub- 
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section (7) is of importance and is quoted in 
extenso: 

"A Special Tribunal shall, in all matters in re;pect 
to whioh no procedure his been prescribed by tbj3 
Regulation, follow the procedure prescribe! for sum¬ 
mary trials for Magistrate ; but for reasons to be recor¬ 
ded in writting a Special Tribunal may follow the 
procedure prescribed for the trial of warrant casts by 
Magistrates." 

Seotion 6 authorises exclusion of the public 
from the trial; 8. 6 confers all the powers which 
are conferred by the Hyderabad Criminal Pro¬ 
cedure on a Court of Session; undor 8. 4, sub- 
fl. (6) in case of difference the opinion of the 
majority is to prevail and by S. 7, sub-s. (l) the 
Tribanal can pass any sentence authorised by 
law. 

[92] Section 7, sub-a. ( 2 ) provides for appeals 
to the High Court from any sentenoe which 
would have been appealable to the High Court 
under the Hyderabad Criminal Procedure Code, 
if passed by a Court of Session; then by S. 7, 
flub-s. (2 -a) the sentence of a Special Tribunal 
ia defined and under 8. 7, sub-s. (3) the Military 
Governor ia authorised to suspend, remit or 
alter the sentence either of the Tribunal or of 
the High Court. 

[93] The argamont of the counsel for the 
applicants is that the Hyderabad Criminal Pro¬ 
cedure Code provides for the establishment of 
the ordinary Courts for trying offences, and 
alEO prescribes procedure to be followed by 
them; this procedure contains elaborate provi. 
sions minimising tho risks of an accused person 
being put on trial, of being wrongly condemned, 
and of being unduly punished. Against this 
general law, the Special Tribunal Regulation 
provides for the establishment of special Courts 
and prescribes speoial procedure curtailing many 
safeguards against wrong accusation, trial and 
sentenoe which proceduie becomes operative on 
the uncontrolled direction of the Chief Minister. 
The establishment of such speoial Courts with 
speoial procedure is ropugnant to the guarantee 
of equality before the law contained in Art. y 
of the Constitution, ana the Regulation has after 
S8-U950, become void. Further the procedure 
whioh the Tribunal is to follow creates inequa- 
lity between persons who are being tried by it 
and those who are tried by the ordinary Courts, 
thereby the fundamental right of equal protec! 
ton of laws is also violated and the Regulation 
u vrod on that ground. This first ground of the 
attack is that because Art. h of the Constitution 
says that the State shall not deny to any person 
equality before the law, the State is thereby 
precluded from establishing Special Courts with 
special preoedure. In this oonneotion, rolianoe 
i? pla ^ on the following passage of Dicey’s 

of the Constitution (Edn. e) at p. 183 : 


''No man is punishable or can be lawfully made tc 
sailor in body or goods except for a distinct breach ol 
law e-tablise4 in the ordinary lecai manner before the 
ordinary Courts of the land." 

[94] The argument proceeds on tho assump¬ 
tion that is our Constitution tho phrase ‘equality 
before the law 1 means what the English Con- 
etitutional writers have said it mean?. I am 
reluctant to interpret any phrase in the Coasti- 
tution Aot by referring to books on English 
Constitutional law. That law is still largely 
unwritten ao i consists mostly of conventions or 
rules of common law, which are not helpful in 
interpreting a written constitution. Dicey in the 
above passage had in mind the common law 
rule of the Crown having no prerogative ia 
England of creating a new typo of Court, nor of 
conferring a new jurisdiction on a Court already 
existing. That restriction has never been applied 
to statutory Courts. It will be a mistake to hold 
that by the guarantee of equality before the 
law, the Parliament and the State legislatures 
under the Constitution of India are precluded 
from creating new Courts. To my mind ‘equality 
before the law’ means equal rights and duties of 
persons similarly situated. It does not mean 
identical rights and duties of persons in similar 
situations. ‘Equality before the law’, therefore, 
does not guarantes identical Courts with identi- 
oal procedure for all persons. Creation of a 
special Court with a speoial procedure ousting 
altogether the jurisdiction of ordinary Courts is 
forbidden; but, in the present case, it oannot 1)6 
said that the jurisdiction of the ordinary Courts 
is 60 ousted. By Art. S27 every special jurisdic¬ 
tion is now subjeot to the superintendence of the 
superior Court and the effeot of the power of 
superintendence is that superior Courts oan be 
approached through a different channel. The 
appellate power of the High Court is not taken 
away, the supervisory power of this Court is 
established and on deletion of the provision 
excluding the power of revision, transfer and 
confirmation, for whioh I have given reasons 
later in this judgment, I do not think the Regu. 
lation establishes suoh a Court so as to oust 
altogether the jurisdiction of ordinary Court's 
ThuB it is not inconsistent with the fundamental 
guarantee of equality before the law. I will now 
deal with the objection relating to speoial pro 
oedure. 

[95] The argument of the learned counsel is 
that as the form of procedure to be followed by 
the Tribunal and ordinary Courts are unequal 
the Regulation infringes the guarantee of equal 
protection of laws, it discriminates between two 
acoused and it is on that aocount void. I do not 
propose at this stage to refer to the various 
sections of the Criminal Procedure Code, whioh 
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have during the argument been compared with 
the different sections of the Regulation to show 
the curtailment of the safeguards of the accused 
on his being tried under the Regulation. I am 
convinced that the procedure allowed under the 
Regulation is in certain respects disaavintageous 
to the accused. I am forti6ed in this view by 
the observations of the Chief Justice of the 
Federal Court in a case reported in Emperor v. 
Benoari Lai a. I. R. (30) 1943 F. o. 36 : (45 
cr. L. J. l) where the Chief Justice after com- 
paring the provisions of Ordinance II [2] of 
1942, which with the exception of right of appeal, 
contained provision similar to the Hyderabad 
Regulation, with that of the Criminal Procedure 
Code, says at p. 44 that 

“the position is . . . that in the province of Bengal, 
there are now two sets of Courts, the ordinary criminal 
Court3 and the special criminal Court3, both workiDg 
aide by aide, but with fundamental differences in their 
procedure and very serious consequences to the prejudice 
of the accused flowing out of these differences... ” 

[96] This caso was reversed by the Privy 
Council in Emperor v. Benoari Lai Saryna, 
A. I. R. (32) 1945 P. C. 48 : (46 Cr. L. J. 689), but 
on the ground that there was nothing at that 
time in tbo constitution to prevent passing of such 
an enactment. After the commencement of Con¬ 
stitution of India and having regard to Art. 14, 
constitutional limitations have been imposed. In 
my judgment, the state of things prevailing in 
this State at the time of the passing of the Regu¬ 
lation constitutional and factual, fully Justified 
the enactment of the Regulation. It is only after 
the commencement of the Constitution that the 
constitutional position of the sections in the 
Regulation relating to the Special procedure has 
got to be examined afresh. 

[97] In interpreting thq.fundamental right of 
equal protection of laws contained in Art. 14 
considerable assistance is afforded by the autho¬ 
ritative text.book3 on the Constitution of the 
United States of America and also by the pro¬ 
nouncements of the highest judicial tribunals of 
that country. Seotion 1 of the Fourteenth 
Amendment of the American Constitution with 
necessary omieaions runs as follows: “ ... no 
Slate shall deny to any person within its juris¬ 
diction ... the equal protection of the laws.” 

[98] Comparing this with Art. 14: "The State 
shall not deny to any person the equal protec¬ 
tion of the laws within the territory of India", 
two things are dear: one is the presence of the 
words ‘the equal protection of the laws’ in both 
the provisions and the other is, having regard to 
the definition of State contained in Art. 12 , the 
wider scope of the limitation in our Constitution 
than in that of the United States. The limitation 
applies to the Parliament also, whereea in the 
United States it is confined to States Legisla¬ 


ture3. I shall first cite some passages from text¬ 
books on the American Constitution as to the 
meaning of the words ‘the equal protection of 
the laws’ and in view of the identity of the 
phrase in the two written Constitutions there 
can hardly be any objection in accepting them 
as guide in interpreting Art. 14. In Willi’s Con. 
stitutional Law at p. 679 the meaning and effect 
of the guarantee are given as follows: 

"The guarantee ol the equal protection of the laws 
means the protection of equal laws. It forbids olasa 
legislation, but does not forbid classi6cation which rests 
upon reasonable grounds of distinction . . Mathematical 
nicety and perfect equality are not required. Similarity, 
non-identity of treatment is enough. M 

[99] Then Weaver’s Constitutional Law ai 
p. 393 says: 

‘ The guiding principal of this guarantee Is that all 
persons similarly circumstanced shall be treated alike 
both in privileges conferred ard liabilities imposed. It 
has been said that ‘the equal protection of the laws* ia 
a pledge of the protection of equal laws. . . 99 

[ 100 ] The same author at p. 407 of the book 
continues : 

"The equal protection of the laws in legal proceedings 
is secured when the laws of tho State operate on all 
persons alike and do not subject the individual to an 
arbitrary exercise of the powers of Government. . . This 
means that all litigants similarly situated may appeal 
to the Courts both fer relief and for defence under like 
conditions and with like protection and without dis¬ 
crimination. M 

The effeot of tho right on procedural law has 
been given in Cooley’s Constitutional Limita¬ 
tions, vol. l at p. 551-652 thus: 

“So far as mere modes of procedure are concerned, 
a party has no more right, in a criminal than in a 
oivil action, to insist that hi9 case shall be disposed of 
under the law in force when the act to be investigated 
is charged to have taken place. Remedies mu9t always 
be under the oontrol of the legislature, and it would 
create endless confusion In legal proceedings if every 
case wa9 to be conducted only in accordance with the 
rules of practice, and hoard only by the Conns, in 
existence, when its facts arose. The legislature may 
abolish Courts and creato now ones, (may reduco the 
number of judges required to pre3ido at a trial), and it 
may prescribe altogether different modes of procedure 
in it9 discretion, though it cannot lawfully, we think, 
in so doing, dispense ‘with any of those substantial 
protcctiems with which the existing law surrounds tho 
person accused of crime M 

[ 101 ] So much for the constitutional writers; 
I shall now quote a passage from the judgment 
of Taft J. in the case of Traux v. Corrigan, 
267 U. 8. 312: 66 Lawyers’ Ed. 264 to show the 
importance and distinguishing characteristics of 
the guarantee: 

“But tho framers and tho adopters of this amend¬ 
ment were not content to depend on a mere minimum 
secured by the duo process olause, or upon tho spin! 
of equality which might not be insisted on by looal 
public opinion. They, therefore, embodied that spirit 
in a speoifio guarantee. The guarantee was aimed at 
undue favour, on the one hand and at hostile discrimi¬ 
nation or the oppression of inequality, on the other. It 
sought an equality of treatment of all persons , cvm 
though all enjoyed the protection of due process ." 
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[102] Wbat are its effects on procedural law 
ia given in Henry Duncon v State of Missouri, 
162 U.S 377 : 38 Lawyers’ Edn 485 at p. 467, 
where the following passage occurs: 

“ . . . and doe process o( law and tba equal protec¬ 
tion of tbe laws are eecured if ibe laws operate on all 
alike and d 1 not subject the individual to an arbitrary 
exercise of the powers of tbe Government. . . But tbe 
prescribing of d 3er>-nt modes of procedure and the 
abolition of Courts and creat on of new ones leaving 
untouched all tbe substantial tpn tecUan with which 
the existing law surrounds the person accu-ed of crime 
are no: considered withintbeConjtitutional inhibition." 

[1031 In short the American authorities esta¬ 
blish that the right of tbe 'equal protection of 
the laws' means protection of equal law, and 
that beoause of that fundamental guarantee, the 
rights and liabilities of persons in similar cir¬ 
cumstance must not be substantially different. 
I accept this as the oorrect interpretation of the 
identical words in our Art. 14. 

[ 104 ] The Advooate.General’s reply is that 
the Regulation does not infringe the funda¬ 
ment! right of equal protection of laws, a-t it 
operates equally on all persons to whom the 
Regulation is applied. Ia support of his argu¬ 
ment among other cases ho relied on V. A. Row 
v. State of Madras, a recent deoision of tbe 
Full Benoh of the Madras High Court, whose 
certiBed copy has been placed before us, I am 
of opinion that tbe argument oannot be accept¬ 
ed. If any one enaotment be taken alone to 6nd 
oat whether it discriminates or not, then spe- 
oial privileges oan fceoreated by special aote, and 
the persons excluded oannot be brought in for 
determining the inequality so oreated. For ex. 
ample, an enactment authorising sale by ex-sol. 
diers without licence or fee of oertam commodities, 
will be perfectly valid, though by some other 
law licenoe for sales and fee of these very com¬ 
modities be necessary for other persons. More¬ 
over, tbe test of protection of equal laws for 
persons in similar oircumstances would not be 
accepted as oorreot and persons similarly situat. 
ed need not be governed by similar laws. I do 
not think any Amerioan case goes so far Even 
in oases of educational segregations of the Ne¬ 
groes from the Whites suoh discrimination bad 
been held valid on tbe ground that they provide 
similar facilities to persons of ihe different raoes 
When the Constitution Act says, 'equal protec¬ 
tion of laws’, it does not mean the equal proteo- 
tion under any one particular law; it means equal 
protection of all laws relating to the particular 
sabjeot. In my opinion therefore, the first con. 

°f tbe Advooate-Gsnera! regarding the 
validity of the Regulation fails and those eeo. 
tions of the Regulation whiob vary subs'antially 
protections given to an aooused under the Ori- 
ttma! Procedure OodeBhould not now stand, 
1951 H;d,/5 & 3 


What are those seotions, I shall deal with 
later. 

[lo5] The Advocate.General further contends 
that there are five fundamemal rights ol an 
accu-ed in a criminal trial. Tbe rest are mere 
procedural, and if the fundamental rights be 
Dot taken away then tbe Regulation is valid. 
These fundamental rights, he says are: right to 
be heard, right to defend, right to consult, and 
be defended by a counsel of bis obnicp, right 
to preoess for tbe defence witness and right not 
to tie given higher punishment. These rights are 
maintained undrr the Regulation and ibe other 
eateguards being procedural, their execution 
does not make tbe Regulation void. In my opi. 
nioD, this contention also cannot irevail. The 
right of eq ial protection of laws is as muoh 
fundamental as these rights mentiomd by the 
Advocate-Geceral. It means that right9 and lia- 
bililies, privileges, and disabilities of persons in 
similar situation must not be substantially un¬ 
equal. Tbe law gives to aocused iD trials, light 
of applying f.>r revision, of confirmation, of 
asking for transfer, of evidence being reoorded 
in detail and of fresh recording of depositions 
of witnesses with the change of tbe trying 
Judges, an! taking these away from some ao- 
cu-ed amounts to inequality. It is a fundamen. 
tal right that those be not withheld in tbe case 
ol some, and allowed to exist in tbe case of 
others. The equal protection of the laws ia it¬ 
self a fundamental right, distinot from other 
fundamental rights. I do not wish to refer to 
th» authority s cited by the Advooate.General in 
this connexion. They certainly substantiae the 
proposition that right of appeal, the right of re. 
view, trial by jury oan be varied by legislanon. 
But those authorities do not go to the extent of 
saying that without territorial classification tbise 
rights can be conferred on some and taken away 
from the oihers. 

[ 106 ] From wbat has been said above, it ia 
olear that the provisions of the Regulation eubs. 
tantially ourtailiDg safeguards of an aoonsed in 
cession* trials according to the Hyderabad Cri. 
mmal Procedure Code oan no longer stand. I 
shall first deal with those which are in my opi. 
nion wholly or in part void? 

[107J Sub-seotion ( 2 ) of 8. 4 should be delet. 
ed, for it requires only memoranda of evidence- 
whereas under tbe Criminal Procedure Code a 
detail recording of evidence in Sessions trials ia 
necessary. AloDg with this sub seotion tbe words 
beginning with nothing' and ending with made’ 
in sub.8. (9-A) should also be deleted for it is 
olosdy associated with 3. 2 and oaDnot be se. 
parated. It has been urged that after the dele- 
tions sun-s, (a a) becomes entirely different in 
effect. In my opinion notwithstanding the do.' 
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pendeDce of the two sub-sections, each is seve- 
rable. The correot test in such cases is to see 
whether they deal with distinct and different 
thiDgs. In Shyamakant Lai v. Ramlhajan , 

A. I. B. (26) 1939 F. C. 74 : (i. L. R. U939) Ear. 
166 ), Sulaiman J. held S. 13 of the Impugned Act, 
which dealt with fixation of price severable 
from S. It, which dealt with its publication, 
and upheld the latter. Bere also the two sections 
deal with two forms of recording evidence, and 
with the necessary deletions sub-s. ( 2 -a) because 
it enaots a different ard distinct matter can 
stand. Then it is urged that tbe remaining por- 
tion of the sub-seotion will work inequality in 
cases where the summary procedure is allowed 
under the Criminal Procedure Code though the 
inequality be in favour of tbe accused persons 
tried under tbe Regulation. Having regard to 

B. 248, Hyderabad Criminal P. C., the summary 
procedure is not of general application and is 
conferred on tbe Magistrates at the direction of 
the Government. Therefore, the trial, by the 
Tribunal, of those offences in a different man. 
ner ie not inequality peculiar to trials under the 
Regulation. 

[ 108 ] Sub-section ( 4 ) of S. 4 dispenses with 
fresh recording of evidence in case of change of 
personnel of the Tribunal, whereas there are au¬ 
thorities of several High Courts that in Sessions 
oases a Judge has no power to pass judgment 
on evidence recorded by bis predecessor. The 
recording of fresh evidence is an important pro¬ 
tection in favour of the accused in Sessions cases 
and it Bbould not be taken from some and 
maintained in case of others. This sub-section 
should be deleted. It is argued that the striking 
out of this provision will create inequality in 
favour of the accused in warrant cases, asunder 
8. 281. Hyderabad Criminal P. 0., he has no 
right of insisting on recall of witnesses. I do 
not think any such inequality is created. After 
the deletion of the offending part of sub.s. (7) of 
S. 4 with which I shall deal later, tbe Tribunal 
will have to follow the procedure tor warrant 
case and an aooused in a warrant case because 
of that sub section will not be able to insist on 
recording of fresh evidence. The Tribunal has 
also been given by 8. 6 all the powers conferred 
by tbe Criminal Procedure Code on a Court of 
Session, and the authorities have held that the 
Sessions Judges have no power to deliver judg¬ 
ments on evidenoe recorded by their predeces. 
eors. Consequently by deletion of sub s. ( 4 ) of 
8. 4 recording of fresh evidence becomes neces- 
eary only in Sessions cases, and is not rendered 
inevitable in warrant cases. 

[109) Coming to sub s. (7) of 8. 4 I am con- 
vitcid that summary procedure in cases triable 
by Sessions Court amounts to substantial in- 
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equality. Therefore, that part of the sub-seotion 
which renders necessary the use of the summary 
procedure is void and muet go. Moreover, where- 
lights of appeal on fact are given this form of 
procedure works hardship on the acoused for the 
appellate Court cannot have the fall evidence to 
assist it in deciding questions of facts. There¬ 
fore, the words beginning with 'follow* and end¬ 
ing with ‘may’ in the sub-seotion should be 
deleted, After the necessary deletion, tbis seotion 
will read as follows: “A Speoial Tribuoal shall, 
in all matters in respect to which no procedure 
has been • prescribed by this Regulation, follow 
the procedure prescribed for the trial of warrant 
cases by Magistrates." 

[llOj Tbe learned counsel for the applicants 
has urged several reasons against legality of 
such part deletions. He argued that the permis¬ 
sion to follow warrant procedure was in the 
nature of proviso and a proviso cannot be made 
the general rule. 1 do not agree with his con¬ 
tentions. The sub-section allows the Tribunal 
the forms of procedure, and tbe choice of the 
latter is made dependent on recording of reasons. 
It contains two exclusive and distinct provisions, 
wrb a power of selection. There is nothing to 
prevent the Tribunal from following the latter 
in every Sessions case tried by it. Eaoh provi¬ 
sion i3 severable complete and the form of its 
inclusion in one section is of no importance. In 
Punjab Province v. Daulat Stngh, A. I. R. (93> 
1946 P. 0- 66: (1. L. B. (1946) Ear. P. 0. 74). a 
section relating to retrospective and prospective 
operation of an Act was made constitutional by 
deleting three words. In that case tbe question 
was whether the Punjab Alienation Act was consti¬ 
tutional as regards its retrospective application 
and tbe Privy Council holdings its retrospective 
operation ultra vires deleted words 'either before 
or' from sub s. (l) of the new 8 . 18 -a and held 
the rest of the Section valid. In my judgment, 
therefore, the deletion of the words mentioned 
above in sub-s. (7) is correct, and the part relat¬ 
ing to summary procedure beiDg distinct and 
severable from the legal portion which deals 
with a different form of precedure, the latter 
can stand alone. The deletion also doe3 not 
make the operation of the sub-seotion radically 
different. 

[ill) The next offending provisions of the 
Regulation are those which take away the power 
of transfer, revision and confirmation of this 
Court. These are contained in words beginning 
with ‘But' and ending with whatsoever* in 
sub-s. (9) partly by sub-s. (2 a) of S 7. The 
exclusion of certain proceedidgs of the Tribunal 
from the interference of the High Court is no 
longer permissible for under Art. 227 of the 
Constitution the High Court, now, has super. 
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yisory powers over all Courts aud Tribunals 
within the State, and this auth irises super¬ 
vision of judicial matters also. In Balkruhna 
Hati V. Emperor, A. I. R. (20) 1933 Bom. 1: 
(34 cr. L. J. 199 S. B.), that Court deal- 
ing with similar provision of s. 107 Govern¬ 
ment of India Act, 1915, held that this super¬ 
visory power cover judicial matters. Therefore, 
the proceedings of the Tribunals is no longer 
immune from interference from this Court. But 
apart from it, I am of opinion, that the taking 
away of the general power of revision oontained 
in the Criminal Procedure Code amounts to 


substantial inequality and oammt be allowed 
to stand. Then, as regards the power of transfer, 
the Chief Justice of the Federal Court in the 
case already referred to at page 48 observes that 
the real hardship to the accueed if it ariees out 
of the choice of forum can be remedied by suit, 
able order under 8. 626 . This shows wbat safe¬ 
guard an acoused enjoys under the power of 
transfer. In my judgment, it is a substantial 
one and taking it away from a bruited class of 
aooused does infringe the fundamental right of 
equal protection of laws. Therefore, the provi¬ 
sion excluding the power of transfer should be 
deleted. As regards the exclusion of power of 
confirmation of sentences, by 8. 6 of the Regula- 
tion the Tribunal is authorised to use all powers 
of the Sessions Court and under S. 304, Hyderabad 
Criminal P. G a sentence of death, life impri¬ 
sonment or rigorous imprisonment up to ten 
years by Sessions C rart are subject to the con¬ 
firmation by the High Court. Taking it away 
makes suoh sentences of the Tribunal immedia. 
tely effective and thereby inequality is created. 
In ordinary Sessions eases till ths omfirmation 
is made the acoused is treated as an under-trial. 
Without filing any appeal when suoh a sentence 
is given he can have the deoision of the original 
Court examined on merits. It is a substantial 
protection against erroneous conviotion. and its 
exclusion amounts to substantial ourtailmenfc, 
Whioh is no longer constitutionally permissible. 
Ihe result is that words in sub-s. ( 9 ) of 8. 7 , 
beginning with‘But* and ending with 'what- 
sojer must be deleted. The provisions of 
Bub.8. (2 *) of B. 7. are inextrioably woven with 
exolasion of power of confirmation and finality 
of Tribunals sentences and whole of it must 
, deleted along with the unconstitutional part 
of eub-s. (2). 8ub-seotion (3) of 8. 7 has also 
become unconstitutional for it is contrary to 
Art. 161 of the Constitution. 

1 will now refer to certain objections 
t JL f° n b6h L a ! f °* tbe PoM'oaera against the 

n ]n® ^T er, * blUty and of Bub3tantial equality 
d by me ‘ . The foment is that the Court 
power to insert fresh provision, it is to 


see whether the law after striking out can 
operate effectively and legally, and farther after 
the offending part is struok oat, it has to ascer¬ 
tain whether the Legislature would have enacted 
the remaining part. In su iport of the last con¬ 
tention relianoe is placed oa the following 
passage of Cooley's Constitutional Limitations 
(8th Edn.) Vol. 1 at page 362 : 

.. .If they are so mutually connected with and 
dependent oo eaoh other, as conditions. considerations, 
or comDen3auon0 for eaoh other, as to warrant the 
belief that the Legislature intended tbem as a whole, 
and if all ooaid not be carried into effect the Legisla¬ 
ture would not pass the residue independently, then If 
some parts are unconstitutional, all the provisions 
which are thus dependent, conditional or conneoted 
must fall with them." 


[113] I have great hesitation in accepting the 
intention of the Legislature as the correct test of 
severability. It has not been accepted by the 
Australian Courts. In Ex parte Whybrotv <tCo> y 
11 commonwealth Law Rep. l, Griffth 0. J., 
at p. 27 observes : 


What a mao would have done in a state of faote 
whioh never existed is a matter of mere speculation, 
whioh a man oaooot certainly answer for himself,* 
much less for another. I venture to think that a eafer 
test fe whether the Statute with the invalid portions 
omitted woold be substantially a different law an to the 
subject-matter dealt with by what rema na from what it 
woald be with the omitted portions forming part of it. M 

[114) Barton J., at p. 35, points out that the 
first rule of construction is that the intention of 
the Legislature ma9l bo gathered from th~ terms 
it has used and not from conjecture; there must 
remain a sohema of legislation not radically 
different, equally consistent with itself and re. 
taining its workable ebaraoter, and dealing 
effectively with so muoh of the subjeot-matter 
as is within the power. O’Connor J., at p 46 , 
oonour in it. The above observations of Griffth 
0. J., have been quoted by Sulaiman J, i n 
Shyamikant Lai v. Bambhajan, a. i, r. ( 26 ) 
19J9 P.0.74 at p.85 (l.ti.R. (1939) Kar. P C 165) 
It has also been quoted by the Patna High 
Court in two oases reported in Bhutnath Ghosh 
v. Province of Bihar , a. I R. (87) 1950 Pat 86 
at P. 40 : (61 or. L. J. 300 ) and Kishonlai v. 
Dabi Prasad, a I. R. (37) 1950 Pat. 50 at p. 73 - 
(31 P. L. T. 14 P. B.). No Indian case has been 
oited where Cooley’s test has been adopted. In 
my judgment, therefore, the correct test of 
severability is to ascertain whether after the 
Invalid portions of the Regulation are deleted a 
different law is created. Had a different law 
Men oreated, and the remaining seotions of the 
Regulation operated in a radically different wav 
I woutd not have hesitated in deoiding againsl 
its continuance. The effeots of the remainiJ 
Motions o the Regulation are not each and 
therefore, they mast remain. ' 
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[ 115 ] The other objection is that unconetitu- 
tional inequality, however email, cannot stand 
aDd the test of its beiDg substantial is not 
coriect. In my opinion, minor inequality i3 not 
constitutional inequality. 1 shall now cite certain 
passages from the authoritative American test- 
books that minor inequality is not covered by 
the guarantee of the equal protection of the laws. 
Cooley's Constitutional Limitations (8ib Edn.) 
Vol. II at pp. 816-817 says : "Inequalities of 
minor importance do not render a law invalid.” 
Willi’s Constitutional Law at p. 517 mentions : 

“Changes in the conduct of trials and the rule3 of 
evidence are not prohibited. The distinction is not 
between substantive and ad e:tive law, but between sub¬ 
stantial and unsubstantial change?.”* 

These two authorities amply support the view I 
have taken that every variation of procedure is 
not inconsistent with equality before the law or 
the equal protection of the laws. Only those are 
void which substantially vary the safeguards of 
the accused. 

[lie] I shall now deal with the arguments of 
the learned coun=el of the accused regarding the 
remaining sections of the Regulation which 
according to him creates inequality; but with 
whiob I do not egne. As regards S. 3, he has 
urged that by it the Tribunal must try the cases 
which have teen directed to be tried by it and 
has not the option which are given to Magis¬ 
trates under 8 195, Hyderabad Criminal P. C. 
I do not think the words ‘shall try’ in the sec- 
tion refer to the powers of Tribunal when dealing 
with charge-sheets : they relate to its jurisdic¬ 
tion. In this connection, I draw a distinction 
between vesting of jurisdiction and invoking of 
jurisdiction. The jurisdiction of tbe Tribunal is 
invoked when the charge sheet is filed. It has 
then all the powers, under Criminal Procedure 
Code, of dealing with warrants and seseions 
oises. If it were to exercise those powers incor- 
reotly the supervisory power of the High Court 
under Art. 227 of the Constitution is there to 
oorreot it. Seotion 3 of the Regulation, therefore, 
does not offend the guarantee of tbe equal pro. 
taction of the laws. It is then argued that by 
U36 of ‘any’ in the Seotion an inequality is likely 
to be created, were the Chief Minister to direct 
trial of summons oase3 by tbe Tribunal, they 
would be then tried as warrant cases. No suoh 
order has been produced before us. I will not 
anticipate a question of constitutional law in 
advance of the necessity of deciding it, and my 
decision must not be broader than is required 
by the precise faots of the application?. All the 
petitioners are charged with offences triable by 
Sessions Courts and any observation about what 
would be the position if summons cases were 
direoted to be tried is entirely unnecessary. 


This seotion, therefore, stands. 

[in] The Lamed counsel then referred us 
to sub-s. (l) of s. 4 and said that whereas under 
Criminal Procedure Code a Court of Session 
could only take cognizance of offence by com¬ 
mittal, under the eub section such committal 
was rendered unnecessary. In this connection 
he relied on Al uUrakal BamaVarma v. The 
Queen, 3 Mad. 351, to show that the object of 
the requirements of tbe committal before trial 
is to secure to a person charged with grave 
offences, a preliminary enquiry which would 
afford him the opportunity of becoming acquaint¬ 
ed with the circumstances of tbe offence imputed 
to him and enable him to make his defence. If 
I were contrasting this sub-S'otion with the 
relevant seotion of the Indian Criminal Proce¬ 
dure Code I would have formed a different 
conclusion. But by S. 267 a, sub-s. (l). cl. (c), 
Hyderabad Criminal P. C., a case can be com¬ 
mitted to Sessions with only some evidence. If 
a Magistrate is to act under this sub section it 
cannot ba said that such enquiry affords to an 
accused an opporiunity of becoming acquainted 
with the full circumstances of the offecca 
imputed to him. Therefore, a trial without any 
committal does tot amount to substantial 
variation of the procedure under which com- 
mittal can be with some evidence. It is then 
urged that a committal can always he cballeng- 
ed on legal points. But so can a charge when 
framed in warrant cases. Under sub s. (7) of 
8. 4, the Tribunal is now bound to follow the 
procedure for warrant casee; and I do not see 
how this form of trial differs substantially from 
Sessions tr al. No objection is taken to sub- 
es. (l- a), (3) and (6) of S. 4, as well as to 8. 6 
and subs (t) of 8. 7. I need not exp-ess any 
opinion about them. As regards sub-ss (5) 
and (6 A) of S. 4. it bas been urged that under 
8. 584, Hyderabad Criminal P. 0., evidence can 
be reoerded only in the presence of tbe accused 
whereas before the Tribunal evidence can be 
taken in bis absence. AU tbe applicants are 
before tbe Tribunal and I have already said 
that I cannot decide a question of constitutional 
law broader than facts of the case tefore me 
require Section 6-A only applies if the accused 
is repr-sented by a pleader and I do not think 
this provision can be contrasted with 8. 264, 
Hyderabad Criminal P. 0., where evidence can 
be taken in the absence of an aocused if his 
personal attendance is dispensed with. There 
is no substantial variation in tbe sub section. 

[lie] The result of my judgment is that 
Bub e. (2), a part of sub-s. (2 -a), eub s ( 4 ), cer¬ 
tain portions of sub-s. 17) of S. 4 as well as 
certain parts of sub-ss. (2), (2-a) and (8) of 8.7 
are deleted. The remaining seotiona of the 
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Regulation, wbioh are given in detail in the 
judgment of my brother Shripat Rio J., and 
which I Deed not repeat here, operate effectively, 
legally aDd not in a radically different way. 
Therefore, they must 9tand. Persona now being 
tried under the Regulation will have the right 
of evidence being recorded fully, with the change 
of a member of a Tribunal they will be entitled 
in Sessions case to recording of evidence, dur. 
ing the trial they will enjoy on adequate ground 
the right of asking for transfer, in addition, 
they will have the right which ordinary accused 
enjoys of invoking powers of revision, and 
supervision and the safeguard of confirmation. 

I bold that with these rights the trial before the 
Tribunal is substantially similar to that of an 
accused tried under the Criminal Procedure 
Code by ordinary Courts and there is no in¬ 
equality between the two formB of trials. The 
Regulation after these deletions does not oreate 
inequality. Therefore, the argument relating to 
the entire inconsistency of the Regulation with 
Ait. 14 of the Constitution fails. 

(H91 As regards the three other grounds, the 
one about the absencs of the order appointing 
members of tbe Tribunal has not been urged 
seriously. The Advcoate-General in para. 6 of 
his reply to tbe application has stated that the 
Spioial Tribunal No. IV consisting of the oppo¬ 
site parties 1, S and 3 was validly constituted by 
the Home Department Notfn. no. 68 dated 36-6- 
1949 and issued under tbe order in writing of 
the Military Governor which has been duly 
signed and authenticated by the Deputy Home 
Seontary in aooordance with R. 16 of tbe Rules 
of Business of tbe Hyderabad. I do not think 
after (bis there is any force in the third ground 
for asking etay of the trial due to non-compli. 
anoe with 8. 3 of the Regulation. 

[iso] I shall now come to the two remaining 
grounds relating to the non-compliance with 
8s. 1 and 8 of the Regulation. The order of tbe 
Military Governor extending the Regulation to 
the whole territory of the Hyderabad State has 
been produced before us. The learned counsel 
for the applicants has argued that tbe words 
'can issue’ on the order in tbe handwriting and 
with the signature of the Military Governor 
amonDt to authorisation for publication and not 
to a written direction extending the Regulation 
to the whole of Hyderabad territory. Now the 
words used in tbe seotion are 'shall extend to 
snob areas as the Military Governor may by 
order in writing direct.' No particular form for 
the direction is required. The Deputy Judioial 
Secretary signed and plaoed tbe order before the 
Military Governor and on it he wrote 'oan 
iMne ’ It is really a question of construction 
whether the whole document amounts to the 
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direction for extension. I am of opinion that 
having regard to tbe form in which tbe matter 
was put before the Military Governor the order 
'can issue’ bearing bis signature amounts to such 
a direction. The word 'issue' denotes direction 
for extension as well es authorisation for publi¬ 
cation and is sufficient compliance with the 
statutory requirement of 8. 1. Therefore, this 
ground fails. 

[121] As regards tbe fourth ground that the 
order of 8 4-1950, is bad beoause it does not give 
the details of the oases, I am of opinion that this 
cannct be acoepted. Section 3 of tbe Regulation 
is vestitive and jorisdiction to try infru gementd 
of particular offences can be conferred by mere 
enumeration ol offences. There is a disiinction 
between conferring jurisdiction and invoking 
jurisdiction For example, tbe appellate jurisdic¬ 
tion is vested in this Court by sub p. ( 2 ) of 8. 7 
and is invoked by memorandum of appeal, dost 
as rules regarding memoranda of appeals are 
not of jurisdiction, so rules relating to obarge- 
sbest are not of jurisdiction. The schedule to the 
Criminal Procedure Code indicates jurisdiction 
oi ordinary oriminal Courts by reference to 
particular sections of Penal Ode. I see no 
reasons why an order under 8.3 of the Regulation 
oannot oonfer ad hoe jurisdiction by a like refe¬ 
rence. I have no doabt that details of particular 
offences eball be supplied to tbe applicants to 
enable them to raise proper defence ; but in an 
application for writ of Prohibition matters not 
relating to jurisdiction oan hardly be gone into. 
The application for tbe writ of Prohibition is, 
therefore, dismissed. 

[ 122 ] The Tribunal, directed to try offeroes 
under the Regulation, for reasons mentioned 
above, is a Oonrt of competent jurisdiction and 
tbe orders of detentions passed by the Tribunal 
are, therefore, legal. They furnish sufficient 
grounds ol dismissing tbe habeas corpus appli¬ 
cations. These eight applications are, therefore, 
dismissed. A copy of my judgment be sent to the 
Tribunal to aot according to tbs 860 tionB and 
parts of tbe sections that are held legal. 

[133] Leave to appral to tbe Supreme Court 
is granted nnder Arts. 133 and 134. 

V.B.B. Applications dismissed, 

A. I. R. (38) 1931 Hyderabad 37 fO. N. 3,] 

M. S. Ali Khan and Shripat Rao JJ. 
Chandmal Alamchand — Petitioner v. Ram- 
kishen Ranga Rao — Respondent. 

Civil Revo. Petns. Nos. 261 and 262 of 1358F., D/. 
8-9-1960. ' 1 

Civil P. C. (1908) O. 43. R. 1 (w) and 0.47, Rr. 4 
and 7—Hyderabad Civil P C.. Ss. 606. 619 and 622 
—Appeal against order granting review. 

Order 48. R. ) (w) and 0. 47, R. 7 should be read 
together. Consequently an appeal against an order 
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passed under 0. 47, B. 4 by which a review petition 1 
allowed is subjeot to the provisions ol 0. 47, B. 7. 

[Para 3] 

Anno : Civil P. C., 0. 47, R. 7, No. 4 Pta. 3 and 4. 

Qopal Rao Ekbote — for Petitioner-, Mohamed 
Abdulla and Ramachandra Rao Karthalikar—for 
Reipondcnt. 

Order.—This is a revision petition on behalf 
of tbe defendant against the order of the Addi¬ 
tional Distriot Judge at Koppal, dated 26 th Ardi- 
behst 1369F. The suit was instituted in 1363F. by 
tbe plaintiff (respondent) praying -for a deoree 
directing that the dooumentof sale-de6d be regi3- 
tered by the Registrar under the provisions of the 
Hyderabad Registration Aot. There was also a 
prayer for a declaratory deoree for tbe patta of 
the land to be made in the name of tbe plaintiff on 
the basis of tbe said sale-deed. Tbe plaintiff valued 
his suit for tbe purpose of jurisdiction at 6 times 
the land revenue and stated that it was Bs. 265. 
Defendant raised the plea that it was a suit for 
a epecifio performance, that the plaintiff should 
value his suit according to the purchase money 
whioh was Bs. 1,200 and that the Munsif had no 
jurisdiction to try tbe suit. Tee Munsif upheld 
the plea and ordered for the return of the plaint 
to be instituted in the proper Court. From this 
order a review was submitted by the plaintiff 
stating that bis case was not for speoific perfor¬ 
mance and that the Court bad committed a 
pnma facie error. This review was granted by 
the Munsif on the ground that there were suffi¬ 
cient reasons for tbe same and that after tbe 
pronouncement of the judgment under review 
his powers regarding pecuniary jurisdiction were 
enhanced up to Rs. 2 , 000 . From this order of the 
Munsif an appeal was preferred and tbe same 
was rejected. Subsequently, a revision was filed 
in this High Court which wa3 allowed on 29th 
Azur 1367F. and the ooBe remanded to the Court 
of the Munsif. Tbe Munsif again allowed the 
review. An appeal was filed before the Distriot 
Judge whioh was dismissed. The defendant has 
submitted two revision petitions before us, one 
against tbe said order of tbe Distriot Judge 
rejecting the appeal and tbe other against tbe 
order of the Munsif allowing the review. 

[ 2 l We have heard arguments in both these 
oases and this judgment will cover both the revi- 
sion petitions The Distriot Judge dismissed the 
appeal on tbe ground that no appeal lay from 
the order of tbe Munsif allowing the review 
under 8s. 622 and 619, Hyderabad Civil P. C. 
Section 622 gives only a limited right of appeal 
and it is made dear in that section that tbe 
Appellate Court can entertain an appeal only 
if tbe review petition has been allowed against 
the provisions of Ss. 617 and 619. Hyderabad 
Civil P. 0„ or when it is barred by time. 

[31 Mr. Gopal Rao Ekbote, the learned advo- 
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oate for tbe revision petitioner, argues that undei 
S. 606, sub-s. (3) a miscellaneous appeal lies from 
an order passed unrer S. 6i9 by whioh a review 
petition is allowed and that therefore irrespec¬ 
tive of whether there is any condition to the 
contrary in S. 622 the appeal before the lower 
Court was oompetsnt. We cannot agree with this 
contention. The two eeotions, viz., 9s. 619 and 
622, should in our opinion be read together. In 
Mt. Tirbeni Kunwar v. Mohanlal, A. I. R. (9) 
1923 all 366. (66 I. o. 6:8), it was held that an 
order granting a review for other sufficient rea- 
sons within the meaning of 0. 47, B. 1, Civil 
P. C., is not appealable and it was also held that 
such an appeal is subjeot to the provisions of 
0. 47, B. 7, Civil P. 0 , and that 89 there was uol 
question of limitation involved and no contra¬ 
vention of 0. 47, R. 2, Civil P. 0., the appeal 
was not competent. This is also the view of the 
Calcutta High Court reported in Qaizaddy v. 
Soroj Kumar, 117 I. 0. 849 : (32 0. w. N. 693) 
in wnich tbe Full Bench of the Calcutta High 
Court held that the right to appeal against an 
order passed in review is limited by o. 47, B. 7, 
Civil P. C., whioh oontrols the general provi- 
sion3 of 0. 43. R. 1 (w). In Aft. Fakhlan v. 
Oulam Hassan, a. I. B. (15) 1928 Lab. 608; 
(9 Lab. 298). it was held that 
“it is competent for a party aggrieved to appeal 
againat an order allowing review under tho provUioni 
of 0. 43, R 1 (w). However, the powers of the appellate 
Court are limited by R. 7 of 0 47." 

Mr Ekbote has oited Nritya Gopal v. Jorit 
Manjari, a. I. B. (13) 1926 Oal. 217 (87 I. C. 770), 
but that ruling is not in his favour. It dearly 
states that the grounds set out in 0. 47, B. 7, 
should be looked into in an appeal from a review 
but in a regular appeal which is not from the 
order granting the review the Court is not 
bound to look to the grounds set out in 0. 47, 
R 7, Civil P. 0. The ruling reported in 80 
Deccan L. R. p. 204 cited by Mr. Ekbote does 
not disouss this question, but only states that 
wrong interpretation of law is not a ground for 
review. In view of the above, we hdd that the 
judgment of the lower appellate Court dismis¬ 
sing tbe appeal and deoiding that it was imoom- 
petent is correot and oannot be disturbed. This 
revision petition, therefore, is dismissed. 

[ 4 ] There remains the other revision. Mr. 
Ekbote argueB that if no appeal lay from the 
order of the Munsif that order may be revised. 
We do not see any reason to interfere with the 
order of the Munsif granting the review. That 
petition, therefore, will also be dismissed. In view 
of the oiroumstances of the case, we make no 
order as to costs. 

V.K.D. 
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Petitions dismissed, 
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A. I. R. (38) 1991 Hyderabad 39 [C. N. 4.] 
Manohab Pershad and M. A. Ansarl JJ. 

Bairam Bamreddy and others — Appellants 
v, Hyderabad Slate — Hesponden:. 

Ct Apple. Noa. 364 to 366,'6 of 1359F., 0/- 8 S-1950. 

Criminal P. C. (1898), S. 340 _ Right to be 
defended by pleader. 

It is the right oi the accused that he shoald be 
defended. Where the aocused is charged »«h an 
offence for which cspital pumahment is prescribed and 
the trial Court doe9 not ash the accused whether he 
wishes to engage defcnoe counsel on his behalf aod the 
accused remains undefended the case must be retried. 

(Paras 2, 4] 

Anno : Cr. P. 0,8. 340, N. 4. 

Daniel Lafi/i—for Appellants. 

V. Rajaram Iyer, Advocati-Ocnera’. 

— for Respondent. 

Judgment.—These three appeals have been 
filed against the judgment o! the Speoial Tribu¬ 
nal, Nalgonda, dated 31-7 1949, whereby the 
accuse:! have been oonvioted of offences under 
8 s. 124 and 243, Hyderabad Penal Oode, and 
sentenced to death and one year’s rigorous 
im.riaonment. 

(2l The learned counsel on behalf of the 
accused urges two arguments. His first conten¬ 
tion is that it ia a question of fundamental right 
that the accused should be defended. Relianoe 
is placed on an unreported decision of this Court 
in Qv.Ua Kantiah v. Slate of Hyderabad , Crimi¬ 
nal appeals nos. 163 to 158 of 1359 F. and on the 
case of Ozie Powell v. State of Alabama, 237 
U. 8. 45. His seoond argument is that the tvid- 
once adduced ia not Buffioient to oonvict the 
accused. As far as the first contention ia con. 
oerned, we are of opinion that It should be 
acoepted. From a perusal of the Tribunal's 
proceedings we find that no efEort was made to 
ascertain whether the aocused wished to engage 
a counsel, or whether they had sufficient means 
to engage one on their behalf. In the proceedings 
of the lower Oonrt dated 16.7-1949, whioh ia said 
to be the first, it ia stated thua: 

"K. Venkatesam, D. Verlah, D. Lakahml Kara- 
«mma, G. Pallamma. V. Ramanarayana, A. Rama- 
ewamy, V, Ch KriBhnaiah.G.LingayyaandB.Ras'gadu 
examined as P Ws. 1 to 9 respectively. P. W. 1 filed 
Ex. A and P. W filed Exa. B A 0. two witnesses given 
?!'„ No more witnesses ready today. Adjourned to 
18-7-49 at Nalgonda for farther proseoation evidenoe. 
Aootued remanded to oastody. Sd/- P. Madbavrao 
(16-7-49.] President, Spl. Tribunal 'A'.” 

It ia obvious from the above proceeding that the 
trial Ooart did not ask the acouaed whether they 
wished to engage defence oounsel on their behalf. 
There is a circular of this High Court No. 4736 
dated 22 4-1332 F. to the effeot that in oaaea of 
oapital punishment, if the acoueed had no suffi- 
oienl means, a defenoe counsel at rttate.expenae 
lehould be engaged by the Court. We find that 
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the trial Court has ignored and not followed the 
instructions laid down in this ciroular. 

[ 3 ] In Golla Kantiah v. State of Hyderabad, 

< the unraporsed case), this Court having observed 
that the Special Tribunal had not paid sufficient 
regard to these general principles of crimiaal 
law to find out whether the accused were unaole 
to employ oounsel or incapable of making their 
own defenoe, remanded the oase for re-trial In 
Haywood Patterson v. State of Alabama, 2Q7 
0. 3. 45, it has been laid down that the right of 
persons charged with crime to be represented by 
counsel at their trial is in substance denied 
where on being arraigned they were not asked 
whether they had or were able to employ coun¬ 
sel, or wished to have counsel appointed or whe¬ 
ther they had friends or relative who might 
assist in that regard, if oommunioated with, and 
until the morning of the (rial, no lawyer had 
been named or definitely designated to repre¬ 
sent them, the Court haviDg at the time of their 
arraignment merely obarged all the members of 
the Bar to represent them. This is also the 
meaning and object of the oiroular mentioned 
above. In view of this we are of the opinion 
that the cases be remanded to the Court below 
for a fresh trial. 

[4] In this oonneotion the learned advocate 
for the appellants has drawn our attention to 
Art. 22 of the Constitution of India. It must be 
remembered here that we are dealing with a 
oase which was deoided by the trial Court long 
before the Constitution came into force; but all 
the same we wish to make this point dear that 
what is eoaoted in the Constitution is nothing 
new and refers to the same prinoiple that when 
a person is detained, he should get the opportu 
nity not only to know the reason for his deten- 
tion, but Bhould also be given suffioient means 
available to defend himself, i. e. no person can 
be sentenced unless he has been given the ohanoe 
to dofeni himself. 

[6] Appeals are allowed accordingly; judg¬ 
ment of the Speoial Tribunal is set aside, and 
the oase remanded to the lower Court for re. 
trial. As the acoueed are oharged with murder, 
they will remain in jail pending the trial. The 
aooused shall not be retried for the oharge in 
respect of Venkatesham’s attempted murder 
under 8. 248, Hyderabad PeDal Code, for whioh 
they have been acquitted. This judgment shall 
govern all the three appeals. 

D,H, Appeals allotted. 
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SlDDIQl AND SHRIPAT RdO JJ. 

Pagivpa S’ddappa—Appellant v. Rudrap- 
pa Davappa — Respondent. 

Civil Appral No 1(D9 of 136SP.. D/- 23 8 1950. 

Hvderab.d Court oi Wards Act. S. 45 (I) _ Suit 
againvt minor—Minor s estate taken over t y Court 
ot Wards—Failure to give notice -Eliect. 

Where at the time of institution cf 6u»t against a 
m'Dor. the minor's e-tate whs Ink* n over for manage¬ 
ment by the Court of Wards, a failure by the plaintiff 
to g've notice of the cla m in su t to the Ccurt of 
Wards as required b> S 46 111 is fatal to the maintenance 
of the amt te the provision of that pection is manda¬ 
tory I*urtber, an application embodying the claim 
made to the Court of Wards cannot take the p ace of 
the required notice. [I'aras 5 6. 8] 

Oopal Rao Ekbole — for Appellant ; Laxman Rao 
Qanu - Jor Respondent. 

Judgment. — This suit was instituted in the 
Court of tie District Judge, Raichur, for a 
simp'e money decree on the basis of a promis- 
sory note executed by the defendant’s father. 
The defendant was a minor at the time of the 
institution of tbo suit The defence was that the 
defendant’s father was financially a well-to-do 
person and, therefore, there was no need to bor¬ 
row money. The defendant pleaded ignorance 
of other facts and raised the plea of want of 
noti e to the Court of Wards under 8. 46 , Local 
Court of Wards Act. This plea arises from the 
faot that the defendant's estate was taken over 
for mmagement, eto., by the Court of Ward 3 
and that was the position at the time of the ins. 
titurion of the suit. The defendant has been 
described in fcbe plaint a9 a minor under the 
guardianship of the Court of Wards represented 
by the First Taluqdar of the District, R«iehur. 
It *as further contended that the plaintiff was 
not entitled to a decree on aocount of bis failure 
to comply with the provisions of the Money- 
Lenders Act. 

( 2 ] The trial Ccurt decided the plea of want 
of notice under 8. 46, Local Court of Wards Act 
in its order dated 26 1-1853 F against the defen¬ 
dant. Thereafter other issues of facts and law 
were framed and the Court decreed the plain¬ 
tiff 8 suit. The First Appellate Court Sadar Ada- 
lat Gulbarga dieraissed the appeal with costs. 
This is a eecond appial b> the defendant. 

[8J The main contention advanced before ns 
is that the suit is not maintainable for waot of 
notice under 8. 46, Court of Wards Act It ap¬ 
pears that at the early stage of the suit the 
First Taluqdar of Raichur wrote a Utter to the 
Court objtcting to the institution of this suit for 
want of required statutory notice The Court 
after heariDg tbe arguments of the plaintiff's 
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lawyer, decided on 26-1-53 F that as the case fell 
under latter portion of cl. (2) of S. 46, tbe plea 
of want of notice was not maintainable and in. 
formed tbe Taluqdar accordingly. We highly 
disapprove tbi9 procedure adopted by the trial 
Court in dealing with this important legal issue in 
such a cursory manner which is not in accor¬ 
dance with tbe procedure adopted in these 
Courts. The matter should have stood over till 
after the issues were framed and this plea 
should have been the subject of an express issue. 
Thereafter tbe defendant in his written state¬ 
ment again raised this plea in Para. 4 and in¬ 
sisted that tbe period of notice was insufficient 
even if an application relied on by tbe plaintiff 
amounted to DOtice and objected to tbe plain¬ 
tiff’s right to Ci me to a Court of law. It ap. 
pears that at the time of framing of the issuea 
that issue was pa9«ed over and no suggestion 
wa9 made to that effect, but the defendant has 
agitatrd this matter in the first appeal and also 
in this appeal as his first point of defence. 

[4l The plaintiff in Para3. 4 and 5 of his 
plaint states that he has made bis claim to tbe 
suit amount before the authorities concerned in 
the Court of Wards and that no public notifi¬ 
cation was actually issued for tekiog over of 
the estate by the Court and a9 the period of 
)imi ( ation for this suit wa9 about to expire he is 
not bound to give tbe statutory notice required 
by 3.46, Oourtof Wards Act. Plaintiff furthersta- 
fces that he has given an application on 14 3-1362F 
to tbe F rat Talujdar of Raiohur which remains 
unreplied and, therefore, he states that this appli¬ 
cation amounts to notice and, therefore, be is 
ent t ed to file this suit. The contention of the 
plaint iff before us is that in the first plaoe as no 
notification was published under 8. 14 there *s no 
occasion to apply s. 46. Secondly in the absence 
of such a notifijation as the time for institution 
of this suit was too short under tbe law of limi¬ 
tation, he is entitled to the benefit of tbe latter 
portion of 8. 46 cl. ( 2 ). He contends thirdly 
that tbe very fact that be was pressing for bis 
olaim before the Court of Wards and that he 
indicated there that he would go to a Court of 
law if he fails (and in view of his application of 
14-3-1852 F) he has sufficiently complied with the 
requirements of ol. (1) of that seotion and, there¬ 
fore. tbe suit is maintainable in any case. 
Lastly he submits that in case this Court oomes 
to the conclusion that the requirements of ol. (1) 
of the section apply to him the case may be re¬ 
turned with an issue as regards waDt of a notice 
since no issue wa9 framed to that effeot. 

[5] Clause (l) of S. 46 enacts that no suit 
shall be instituted against tbe property or a 
person of a Ward unless the plaintiff has in- 
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formed the Taluqdar or the person appointed 
under 8. 14 (2) of the plaintiff’s intention to file 
a suit, and a period of two months has exphei 
after such information. Clause <s) ot this etc. 
tion describes the essentials which such infor- 
mation shall bear and tfce latter portion of that 
section creates an exreption to the rule that no 
such notice Bhall be necessary in cases where 
the period ol limitation is to expire within three 
months of the notification as required by 3 14. 
It is admitted that a notification was issned in 
the ordinary gazette (later portion of ihe gazette 
Part ill pa^e 2326 dated 20 12 50F). It u con¬ 
tended by the defendant (plaintiff) that this 
notification was not issued under S. 14 of the Act 
and that another notification that appeared 
later on within three months of the suit wa3 the 
one required under B. 14. It is evident that 
plaintiff will be entitled to the above exception 
if his contention is maintainable that tfce first 
notification is not the ods contemplated by the 
latter portion of the section with reference to 
8 . 14. Aocordmg to 9. 14 a notification is issued 
in the Government gazette stating the manner 
that may te adopted by the Government, aDd 
after the gazette notification, the Court will 
nominate the Talaqdar or a person who is to 
perform the duties of a Taluqdar as cl (3) of 
the seotion indicates. That notification is made 
to announce that the person or tbe property or 
both have been taken over under the supervision 
and management of tbe Court. Tbere is rot the 
eligbteut doubt that the notification dated 20 - 12 - 
(0? is the one contemplated by 8. 14 and tbe 
nomination of Talnqdar or such a person tabes 
place after tbe notification is made as contem¬ 
plated by ol. (l) of 8. 14. There is no reason 
whatsoever to support the contention that this 
notification does not amount to one con'emplated 
by S. 14 and we hold that, that notification waB 
issued under s. 14 of the Act. The learned lawyer 
for respondent has not advanoed any reason 
why that notice does not fall within the purview 
of S. 14. Having arrived at this conclusion the 
exception to 8. 46 cannot be availed of by the 
plaintiff because the period of limitation of this 
suit was not to be terminated within three 
months. In faot, there wa i ample time to file 
this suit long thereafter. We feel that erroneous 
conclusions were drawn in this respeot beoauso 
tbe notification dated 20.12.60F was not brought 
to tbe notice of the lower Court and tbere was 
a misapprehension that the later notification 
whioh really seems to have been issued under 
8 . 8fl was assumed to be one contemplated by 
8 .14. As tbe exemption provided for in the 
latter part of that section is not available to the 
plaintiff he must resort to the main provision 
under ol. (l) of S. 46 to go to a Court of law 
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and a two mODtbs notice is necessary to render! 
tbe snit maintainable. 

(6) The other contention that the plaintiff; 
has preferred bis claims before the Court ofj 
Wards caonot be accepted because euch a claim 
cannot take tbe place of the reqmred notice. 
Indeed, creditors do usually, according to the 
provisions and scheme of the Act, prefer tbeir 
claims before the officer concerned and after 
providing for tbe enquiry and decision of all 
these claims the Act laye down the necessity of 
serving the two months notice in case tbe claim¬ 
ant waDts to avail himself of hie ordinary 
I.gal right to go to a Court of law, That bsing 
so, the requirement of the notice wculd be there 
in spite of all that plaintiff may have done by 
way cf prosecuting and pressing bis claims 
before tbe officers of the Court of Wards. Now 
coming to the application of the plaintiff dated 
14-3-62 relied by him in para 5 of ihe plaint, it 
cannot be of aDy avail to him as the suit was 
filed oo 17 4-63F witbrn five weeks of that ap¬ 
plication. The application wa9 not forthcoming 
and the learned advoca'e for the plaintiff ie 
unable even at this stage to furniBb us with an 
ordinary copy of that application. We do not 
know what it contained and eveD if the* contents 
of that application would have amounted to tbe 
contents of the required notice, it would fail in 
its effect as two months most expire from 
the date of that notice to the institution of the 
Buit. 

[73 Tbe request of tbe respondent’s advooate 
that the case may be remanded with an issue on 
tbe subject cannot be granted at tbiB stage in 
view of the statements in tbe pleadings Tbere 
ie no defioite allegation of Buoh a notice having 
bfen issned, in faot that needs proof. Tbere ie 
nothing in that respect to be enquired further. 

(8) Tbe ruling oited by the respondent’s 
advocate, Eraoh Shaio v. Seay, of Slate, A.I.R. 
(30) 1943 B irn. 160 : (I L. R. (1948) Bom. 188), 
Secy, of State v. Nagorao, A. I. R. (96) 1938 
Nag. 416: (I. L. R. (19391 Nag. 206) and 20 Deooan 
L. R. 762 at p. 764 bave no bearing whatever 
on the reasons we have indicated in our deoieion. 
True that we may not require a particular form 
in respect of this notice and we may not attaob 
any particular importance to the actual wordings 
so long as tbe purpose is served, but we are not 
aware of any authority that euch a notice for 
the required period is dispensable. Io 20 Decoan 
L. R. 762 it was held that there bave been 
certain irregularities in the framing of tbe suit 
and the amendment was allowed. In Secy, of 
State y. Nagorao. A. I R. (25) 1039 Nag. 416 : 
(I. L. R. (1999) Nag. 206), it was rightly laid 
down that a Court should look at the wording 
of the notice and apply oommon sense in inter- 
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preting it and in Erach Shaw v. Secy, of State , 
A. I. R. (30) 1943 Bom. 160 : (I. L. R. 1943 Bom. 
136) in a Single Bench ralmg it wa9 pointed out 
that when an averment is not traversed in the 
written statement, notice may be taken as 
admitted and leave thereafter should not be 
granted to agitate that point. We do not see how 
the plaintiff can avail of this ruling. In fact in 
the SiDgle Bench ruling of the Bombay High 
Court the question of waiver and effect of 
want of notice with regard to 8. 80 , Civil 
P. 0., has been considered with reference to 
Privy Council and other rulings; and even from 
that portion of the julgment the mandatory 
nature of euoh notices which are required to enable 
* party to come to a Court is made sufficiently 
evident. There is no question of waiver hero The 
defendant (appellant) relied on 29 Deccan L. R. 
511 where it is laid down that the requirements 
of s. 46 that case was under old Act) are similar 
to the requirements of s. 139, Civil P. C., which 
relates to the suits against Government Officers 
and that it is a necessary condition to the filing 
of the suit. That case is an authority to show 
that the provisions of the ssotion are in their 
nature mandatory, We have no hesitation in ap¬ 
plying the principles laid down in that oase. The 
Taluqdir drew the attention of the Court to that 
requirement and the Court aotually over-ruled 
that objection. After that decision, whatever 
remained thereof was to agitate the correctness 
of that decision in a superior Court and that ba 3 
been done. In fact that objection was raised in 
the written statement even after that decision. 
In 28 Deocan L. R. 911 the plaint was rejeoted 
for want of notice. See also Bachchu Singh v. 
Secy, of State , 26 all. 187, in which in a suit 
against Secretary of State the plaint wa9 rejeoted 
for want of notice under a. 80 , Indian Civil P. C. 
We, therefore, allow this appeal with costs, set 
aside the decisions of the lower Courts and re¬ 
ject the plaint. 

V.S.B. Appeal allowed. 
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NaIK 0. J. AND M. A. AnSari J. 

Nagayya Baixah and another — Appellants 
v. Sayanna Baliah — Respondent, 

Second Appeal No. 524 of 1356 Fasli. D/- 27-2 1950. 

Evidence Act (1872), S. 91 _ T. P. Act (1882), 
Ss. 54 and 53A — Sale of property of less than 
Rs. 100 by delivery o! pos&ession and unregistered 
document. 

A sale of property of less than Rupee3 one hundred 
i3 complete by delivery of tbe property in spito of there 
being an unregletered deed of sale. [Para 3] 

The document oan be looked Into to eee woether 
.here was a ooniraot and whether the vendee was in 
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possession of property in pursuance of that oontraot: 
Section 91, Evidence Act, and S. 54 T. P. Act, do not 
prohibit thie. Section 53-A, T. P. Act, has no applica¬ 
tion- [Parn3 3, 4, 5] 

Anno. Evi. Act, S. 91, N. 1; T. P. Aot, 8. 64, N. 21 
and 22, S. 53A, N 4. 

Appa Rao — jor Appellants; Laxrian Rao Oanu — 
for Respondent. 

Judgment.—We are grateful to Mr. Ltxman 
Rao Ganu, Advocate, for assisting the Court at 
the hearing of this appeal on legal points. 

[ 2 ] The question 19 whether a sale of proprrty 
of less than Rupees one hundred is complete by 
delivery of the property in spite of there being 
an unregistered deed of sale. 

[3l The advocate for the appellant argues 
that because the sale deed is unregistered the 
sale is ineffective in spite of the delivery of the 
property, lhere are innumerable authorities on 
this question and whatever doubt there may 
have been at one time, the proposition of law is 
now dear that a sale deed though not regia- 
tered is admissiblo in evidence of the oontraot 
of sale. It is admitted that the sale beiDg for 
only Rupees seventy five, there need not bb any 
sale deed at all and tbe transfer oould be offeot- 
ed by delivery of possession. What the advooate 
for theappeilant argues is that the parties having 
reduced the contract into writing, the sale deed 
must be registered, otherwise it cannot be pro- 
duced in evidenoe. He relies on 9. 91 , Evidence 
Aot, and 8. 64, T P. Act. Section 91. Evidenoe 
Act, which is equivalent to 3. 75, Hyderabad 
Evidence Act, applies only when any matter is 
required by law to be reduced to the form of a 
document. In the first place, for tbe sale of 
property of less than Rupees one hundred, the 
law does not require it to be reduced to the 
form of a document. Secondly, S. 91. Evidenoe 
Act, prohibits oral evidence to prove the terms 
of the contraot. It does not prohibit the use of 
the oral evidence to prove whether the parties 
had agreed to oontraot or not. Thus the question 
to be decided in this case is whether there was a 
contraot of sale between tbe parties and whether 
the plaintiff was in possession of the property 
in pursuance of that contract and for this I am 
of the opinion that the document can be lookod 
into. 

[ 4 ] As regards 3 . 54, T. P. Aot, it has beon 
now held that a sale deed though not registered 
is admissible as evidence of contract of sale and 
that the existence of an unregisteied deed does 
not take away the effect of the delivery of the* 
property in pursuance of an agreement to sell.! 
Therefore, there is no force in the argument 
urged by tbe advocate for the appellant. 

[ 5 ! Another argument advanced by tbe advo- 
oato for tbe appellant is that according to 
S. 53a, T. P. Act, such a possession can be used 
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only as a shield and nob as a sword. I do not 
Ithink that this point arises ia this case at- all. 
Section 5U has no application wha-soever in 
thi 3 case. The plaintiff 9 claim is hat he has 
become the owner of half of the property which 
he now olaims for himself by virtue of a con¬ 
tract of sale and delivery Both of these have 
been proved. Therefore, I agree With the judg. 
meats of both the lower Oour s that the plain- 
.fcififa claim is to be deoreed. The appeal is, 
therefore, dismissal with costs, 

B.O.D. Appeal dismissed. 
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Naik 0. J. AND M. A. ANSaRI J. 

Sarvndevabhatla Ramakishtayya and ano■ 
ther— Petitioners v. State. 

Criminal Miac. Petn, No. 653 ot 1950, D/-27-6 1950. 

Public Safety— Preventive Detention Act (1950), 
S, 7—Unreasonable delay. 

If there be unreasonable delay in communicating 
grounds of detention, the words “as soon as may be" 
used in S. 7 are not complied with and the detention 
becomes Illegal. [Para 2J 

Sitaram Rxo—for Petitioners ; V. Rajaram Iyer — 
Advocate General—for the State . 

Order.—This application for issue of a writ 
of habsas corpus has been tiled under Art. 226 
of the Constitution of India. The fasts of the 
case are that two persons were arrested on 
60-3.i960, they are father and son and both 
belong to legal profession. The father has been 
practising for the last 29 years and the eon is a 
law graduate and has recently started his 
praotioe. On 26-4-1850 the petition was presented 
by the wife of detenu 1 and the mother of 
detenu 2 that withmt any reason these persons 
were arrested, they belong to highly respectable 
olaaa, the husband owns factory and laud, was 
paying as. 2,000 a year as land revenue; that 
these detenus are not oonneoted with any 
political party. On 2S-4-1950, the petition was 
admitted and notioe wa9 issued to the Govern, 
ment Advooate. After three adjournments, on 
7-6-1950, notice was issaed to the Superintendent 
of Jail, Jalna, to show cause why this petition 
flhould not be granted and copies of the petition 
and the affidavit were also sent to the Supenn- 
tendent and he was asked to furnish oopiea of 
the detention order with relevant gr mods. The 
Publio Proseontor wa3 also told to be ready to 
argue the oaseon 21-6-1950. Oa 21 6-1950, as the 
Government Advooate could not pro luce before 
os the grounds of detention, nor was the Ad¬ 
vocate.General prepared to state whether tho 
grounds of detention bad been oummuoicatei 
to the detenus and the nature of tbe preiudioial 
activities of the detenus, the Superintendent of 
Jail was ordered to produoe these two detenus, 
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Sarvadevabhatla Ramakishtayya and Sarva- 
devabhatla Narasimha Mutthi before this Court 
on 2G-6-1950. On this date the detenus were 
produced, copies of their detection orders 
having been sent to this Court earlier. The 
detention warrants ehow that they have been 
k-pt in detention under S. 3, Preventive Deten¬ 
tion Act (iv [4j of 1950). As tbe Advocate- 
General asked for time for argument the case 
was fixed for today. In tbe meantime, the 
grounds of detention were communicated to the 
detenus in the evening of 26-6-1950 at 6 P< M. 
The assertions in the petition on behalf of the 
detenus about their statu9 and position in life 
have not been refuted by the Advocate-General, 
(2] We think that the delay in communioafc- 
iDg grounds of detention to the detenus is euoh 
as to entitle ti em to be released forthwith. 
Section 7, Preventive Detention Act (IV [l] of 
1950) expressly provides that the grounds shall 
be commumoatod to the detenu as soon as may 
be. eo as to afford ihe detenus tbe earliest 
opportunity of making a representation against 
the order. The Advocate-General'admits tho 
delay but states that it was due to the faot that 
the Government had to deal with more than 
five thousand detenus and it was not possible 
to oommunioate the grounds earlier than 
26-6-1950. I do not wish to express any opinion 
abont other detonus, but I teel that in this 
oase tbe Government had special reason to 
oommunicate the grounds. A notice was served 
on tho Government-Advocate as early as 
29 4 l 50. In spite of this notioe of the applioa. 
tion, a delay of naarly two months after the 
notice and three months after the date of 
arrest, in oommunicating the grounds of deteu- 
tion oannot ne oansidered a9 compliance w th 
the provisions of the Aot. whioh aooocding to 
all authorities, should be construed stnotly as 
it interferes with the personal liberty of oitizens, 
a right whioh is treated as one of the funda. 
memal rights and guaranteed by the Cons¬ 
titution. We are supported in this view by| 
authorities of different High Courts that. if 
there be unreasonable delay in commumoating 
grounds of detention, the words "as soon as 
may be” used in ooDneotion in Preventive 1 
Detention Aot are not oomplied with and the 1 
detention booomes illegal. In Mural Patwa v. 
Prmnce of Bihar, a.I.r, (96) 1948 pat. 136 : 
(49 or- L J. 132 fb), it has been held that ‘ as 
soon as may be” used in S. 4, Bihar Mainten. 

aooe of Pubho Oner Aot means as early aa is 
reasonable in the oiroumstauoes of the parti, 
oular case and that authorities did not oomply 
with the provisions in the case of a person who 
was arrested on 19.5-1947 ••but the grounds of 
detention were oommunicated to him on 
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24-7-1947. Id M. R. S. Manx v. District Magis- 
Irate , Mailiurai , A.IR. (37) i960 Mad. 162: 
(1949 2 M. L. J. 310), it has been held that 
where the delay in communicating the grouods 
under 8. 3, Macras Maintenance of Public 
Order Aot is unreasonable and unexplained to 
the satisfaction of the Court, it must be held 
that the continuance of ihe detention bcomes 
illegal on that ground. In Shaligram Khamraj 
V.bt.ti, AI.R (37) 1950 M. B. 11 at p. 12 it 
has been held that the detention being not in 
compliance with 9. 5. Public Safety (Madhya 
Bharat) A t, by which the grounds of detention 
were to be supplied to the detenu within a 
rea-onable time, the detention was improper. 
In Durgadas v. Rex, A. I. R. (36) 1919 ALL. 148: 
(50 cr L J. 214 F B.), a Full Bench of the 
Allnhabal H gh Court has held that non-ccm- 
plianoe with tbe provisions of s. 5, U. P. 
Maintenance of Public Order Act, makes fur¬ 
ther de*ennon illegal and that the provisions 
of S. 6 being mandatory, the authorities must 
striotly comply with it. In S G. Sardesai v. 
Provincial Govt ., a.i.r (S6 ) 1949 all 395 : 
(5»Cr. L J. 637), the grounds having be»-n 
communicated after the detenu had made an 
application under 8. 491, Cr rainal P 0., were 
held not to satisfy the provisions of S. 5, 0. P. 
Maintenance of Publio Order Aot, and further 
that they should be ignored. We are, therefore, 
considerably fortified in our view that un¬ 
reasonable delay in communicating the grounle 
[of detention is no* sufficient compliance with 
( the words ‘ as soon a9 nny be” used in 9. 7, 
Preventive Detention Act. The delay in this 
particular case i3 unreasonable and therefore 
we hold that the detention of tbe persons, 
Sarvadevabhatla Ramanisbtayya and 8arva- 
devabhatla Narasimha Murthi, on account of 
delayed communication of the grounds of deten¬ 
tion is illegal We, therefore, direct that they 
bo released forthwith. 

D.E . Application granted. 

A. I. R. (38) 1931 Hyderabad 44 [C. N. 8.] 

Naik 0. J. and M. A. Ansari J. 

Govtnd Singh—Appellant v. Vali Moham¬ 
mad— Respondent. 

Civil Mieo. Appeal No. 83 of 1958 F., D/- 8-2 1950. 
Contract Act (1872), Ss. 23. 65 —Hvderabad Con¬ 
tract Act, Sh. 24. 66 - Unlicensed money-lender— 
Contract of loan—Legality—Restoration of money 
lent under S. 65. 

A contract made with a money lender who bas failed 
to register himself under tbe Hyderabad Money lenders 
Aot is illegal and void and 09 such, he ctnnot recover 
the money lent on the basis of tbo contract. 

(Para 2] 

Nor will he be entitled to tho restoration of the money 
lent under S. 60, Hyderabad Contract Act. A contract 


A. I. R. 

which is not in acjordance with the statutory require¬ 
ments is not a contract at all and doe* not become void 
and is no; discovered io be void in ihe senee of S. 65 : 
A. I. R. (9) 19'2 P. C. 403. Dating. [Para 3] 

Anno: Contract Ac;, 8. *23. N. 3, 4; S. 65, N. 2. 5. 

Gopil Rio E<bote — for Appellant; Anisuddin 
Ansan—Jor Respondent. 

Judgment. — The facts of the case are as 
folljws: A t-uit was filed on 5th Amardad 1356 
Fisli (5-6-1947 a. D.) on the basis of a promissory 
note datel 25th Khurdad 1355 Fasli (29-4-1946 
A D.) an I on two other chits- The defendant rais¬ 
ed an objection that under the Money lenders’Aot, 
V (5) of 1349 Fasli (1940-1941 A. D ), the plain¬ 
tiff's suit cannot bo maintained as he should 
have ob amed a licence before he lent the mjney. 
That objection was upheld and ihe suit was dis¬ 
missed. Subsequent to the dismissal of the suit, 
tbe plaintiff obtained a licetce and brought this 
suit on 22nd Azur 1357 Fasli (22 10-1947 A. D.), 
based on the same promirs^ry note and two 
Obits Toe original Court dismissed the suit on 
the ground that the principle of res judicata 
applied and this suit could not be filed on the 
same promissory note and other same ohits. 
The plaintiff appealed against this judgment and 
the appellate Court ailowiog the appeal has 
remanded the case to the lo *er Court for further 
enquiry and decision. This miscellaneous appeal 
is filed against the judgment of tbe first appel¬ 
late Court on behalf of the defendant. 

[2] The appellant argues that the contraot of 
loan for whioh the promissory note was given 
is illlegal un ier s 24 of the Hyderabad Aot, cor¬ 
responding to S. 23 of tbe Indian Act and, there, 
fore, no suit oan lie on the baf is of such a oontraot. 
Toe second ground of appeal is that in an\ case 
tbe principle of res judicata will apply. I think the 
point for decision is very simple. A contract made 
with a money-lender who has failed to register 
himself under the Aot is illegal and void and as 
saob, he oannot recover the money lent on the 
basis of the oontraot. 

[3) The learned advocate for the respondent, 
however, relies on s. 66, Hyderabad Contract 
Act, o rrecpondmg to 8.65, Indian Contraot Act, 
and contends that he ie entitled to tbe money 
lent as tbe appellant is bound to restore the 
same. He relies on Hamath Euer v. Indar 
Bahidur Singh, A. I. R. (9) 1922 P- 0. 403 : 
(45 ALL 179). We have oarefully gone tbrmgh 
that judgment and we fiod that tbe faots of that 
case were different to tbe case under discussion. 
In that oase, the true nature of the rights wa9 
not discovered by tbe plaintiff in time, whereas 
in this case, f h s plaintiff should have known that 
be was entering into a contraot whioh he was 
not entitled to do. A contraot which is not in 
aocordaDOe with- the statutory requirements is 
not a contraot at all and does not become void 


Govind Singh v. Vali Mobammad 



1931 


Sattiah ?. Government 


Hyderabad 45 


land ia not discovered to ho void in the eense of 
's. 65, Contract Aot If we give relief to the 
plaiDt'ff under 8 65, Contract Act. then for all 
practical purposes, the MoDey 1-ndera’ Act 
beoomes ineffective. Beside®, I hold that the 
principle otresju tcata-ilsoapphe?. In the result 
the app-al '3 allowed with costs and the plaintiff's 
suit «s Hi9mieeed. 

GM.J. Appeal allowed . 

A. I. R. (38) l°fll Hyderabad 45 [C. N. 9.] 
NaIK 0. J. AND M A. AN9ARI J. 


possession by the Police, later they were identi¬ 
fied by the two persona mentioned above. 
Consequently, two separate prosecutions against 
tbis appellant for offences under B. 38J, Bydera- 
bad P. nal Code, which is equivalent to S. 454, 
Indian Penal Code, were started. 

[ 4 ) As against the other appellant Antiab, 
who is the bro her of the first appellant, the 
prosecution story i9 that he was wanted in con¬ 
nection with another crime of dacoity and 
murder and was absconding; after being arrested 
and on 5 h Arditebist 1353 Fasli (6 8 194y) he 
aleo surrendered certain articles f»om his home 


Sattiah slo Kishtiah and another — AppeU 
lants v. Government — Respondent. 

Crim nal Second Appeals No3.116 and 117of 1359F., 
D/ 27 6 1950. 

Evidence Act (1872), S. 27—Hyderabad Evidence 
Act, S. 24—Staiemeot accompanying disclosures— 
Admissibility 

Under 8. 27 (9. 24, Hyderabad Evidence Act) the 
part of the information whicb leads to the discovery ia 
admissible in evidence, but discovery and disclosure 
are not the eame thing Where there have not been 
discoveries in consequence o* the information but 
rather disclosures by the accused accompanying the 
statement, the statement is ioadmisrible. 

[Paras 6 and 7) 

Anno. Evi. Act, S. 27, N. 3 Pt. 17. 

Uur/uia Ahmed Ansari — for Appellants; Moham¬ 
mad Mirza, Government Advocate — /or Respondent. 

Judgment — These two oriminal second 
appeals hovu be-n filed against conviotiona for 
offence under 9. 344, Hyderabad Penal Code, 
whioh is parallel to 8. 411, Indian Penal Code. 

[9] The faots of tbe oases are that on and 
after 17th Aban 1367 Fasli (17 9-1948) i. e M dur¬ 
ing the Police Aotijn, Burhanuddin and Gaus 
M 'hiuddin along with some other Muslim 
residents of Pattanoheru looked their beloi gmga 
in their homes and left the place. After nearly 
two months when the two persons mentioned 
above returned, they found all th>ir properties 
gone and their houses empty. In Ardibebiet 1368 
Fasli {March 1949), they were informed that eome 
lost properties have been recovered and were at 
the Police Station of Pattanoheru. On going 
there they found and identified some of the pro¬ 
perties whioh according to the prosecution were 
recovered from tbe possessions of the appellants. 

[9] The prosecution’s case about these reco¬ 
veries is that the appellant Sattiah, while under 
arrest in connection with another crime of theft 
and murder, and while proiueing some proper¬ 
ties from his hou^e in connection with that 
crime, on 2nd Ardibehist 1868 Fasli (2.8-1949) 
also confessed having taken properties from 
homes of the Muslim inhabitants of Pattancheru 
and brought out aud surrendered tbeae proper¬ 
ties; a pinchnama with list of properties was 
prepared, and the articles were taken into 


and a pinchuama with a list of such articles 
was prepared; from the properties so recovered, 
the two persons mentioned above identified some 
of things as theirs and therefore, two prosecu¬ 
tions for offence under S. 983. H>derabad Penal 
Code, were started also against this appellant. 
These proceedings were later on consolidated. 

[6] It may be menti «ned that the father of 
the appellants was also implicated, bui he was 
discharged. The trying M*giairate aoquitted 
both toe appellants of obarges relating to the 
properties belonging to Burhanuddin, but bold¬ 
ing tbe evidence of identification regarding 
properties ol Gaus Mohiuddin credible, he found 
them guilty of dishonestly receiving stolen pro¬ 
perty and sentenced each to a year's imprison¬ 
ment and a fine of Rs. 100. The appellate Court 
h*9 upheld both these convictions and hence 
these appeals in thie Court. 

[6l I am of opinion that these appeals must 
be allowed beoause evidence relating to reco¬ 
very of artioles from appellant's possession ia 
inadmissible. The evidenoe regarding such reco- 
varies consists of the two panebnamas and depo- 
aitionaof two witms ? es tbe Investigating Officer, 
P.W. 4, and one Panoh, p.w. 6. The panohnama 
in Sattial 'a case recites the accused as saying 
that during the loot whicb took place during the 
Army'e coming, his younger brother Antiah and 
he entered houses of oertain Muslima and took 
away their properties, some suoh propertiea are 
Btill with him and some with hia brother who 
lives with their father, those in hia house the 
accused surrendered and then follows the list of 
the properties so recovered. The reoitation in 
the panobnama in Antiah'a oase ia similar. In 
it tbe accused says that aix months back during 
the loot whioh happened on the Army’s coming, 
hia brother Sattiah and he stole properties from 
the houses of certain Muslims, some suoh arti¬ 
cles are still with him and be produced the 
artioles, whose list ia then given. It ia admitted 
that the acoused were at the time of tbe pre¬ 
paration of the documents in Police ouatody 
and I am of opinion that these reoitationa in 
documents are not admissible in evidenoe. 
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Under S. 24, Hyderabad Evidence Aot, like 
&. 27 of the Indian Act, the part of toe informa¬ 
tion which leads to the discovery is admissible 
in evidence, but discovery and disclosure are 
not the same thing and where disclosure follows 
statement, the statement is inadmissible. It 
should not be forgotten that the seotion is an 
exception to the general principle that confes¬ 
sion made by a person while in Police custody 
cannot be proved against him and the exception 
moet be interpreted as strictly as possible. In a 
recent case reported in Emperor v. Mareppa 
Lingappa. A.I.R. (34) 1947 Bom. 90 : (48 Cr L J. 
611 ) an accused was tried along with nineteen 
others for dacoity where a bank was looted and 
certain cash and gold ornaments were robbed. 
During the course of Police investigation, the 
accused made a statement to the Sub-Inspector 
and the Panchas and taking them to hie house 
produced Rs. 40 On the strength of that state- 
ment he wa3 convicted under 8 412, Indian 
Penal Code, which is parallel to S. 345 of the 
Hyderabad Code. On appeal the Bunbiy High 
Court, bolding the statement to be inadmissible, 
acquitted the accused. At p. 92 of the report, 
the Judges say : 

out of the statement made by paioh the 
only part which ia admissible is ‘I will produce 
money." If (he articles proJuced coaid have been 
identified, it would hare been an incriminating atate- 
ment... so that the accused might have been con¬ 
victed under S. 411. Such a statement, therefore, 
cannot be said to bs entirely innocu 'us residue of the 
actual statement made by the accused .. . 

[7] The contingency contemplated by their 
Lordebips has happened in these appeals, for 
the appellants have been convioted of the offence 
because of the later ident fication. Therefore, 
no part of the citation contained in the pin- 
ohnamas can be claimed to be innocuous and 
thereby admissible. In a case reported in In 
re Singam Pilli' Yerramma, a. I. R. (2s) 1941 
Mad. 306 ; (42 Cr. L. J. 424) an accused made a 
statement to a Police Officer describing tbe 
murder and the part played by the other accus¬ 
ed and almost simultaneously produced ear¬ 
rings which were identified as these worn by 
the deceased, it wa3 held that the discovery of 
the ear-rings cannot be said to have been made 
in consequence of the information given by the 
accused and, therefore, the statement was in¬ 
admissible in evidence under 8. 27. This is 
supported by another authority of the same 
Court, reported in In re Anmka Lakshmwlu, 
A. I. R. (29) 1942 Mad. 237 : (43 Cr. L. J. 463) 
where it was held that a statement to the Police 
by the accused while producing the materials 
used by him in committing tbe offence is in¬ 
admissible since it cannot be said to be a state¬ 
ment in consequence of which a faot is discovered. 


A. I. R. 

I am in respectful agreement with these autho.i 
rities and I am of opinion that beoause there' 
have not been discoveries in consequence of the 
information but rather there have been disolo. 
sures by the accused accompanying the state¬ 
ment, oontamed in the panchnamas, they are 
inadmissible in evidence. Of course, had they 
been recorded before a Magistrate, the position 
would have been different. The depositions of 
the witnesses P W. 4 and p. w. 6 are not inde¬ 
pendent of these panohanamas and merely 
prove what have been entered in them. Ii these 
documents are inadmissible, these depositions 
are also inadmissible. Tbe result is that there 
is no evidence to show that properties came 
from the possessions of the appellants and in 
absence of such evidence their conviotions can¬ 
not stand. 

[8 The appeals are. therefore, allowed and 
the convictions of the appellants are set aside, 
if fines have been levied, they must be repaid, 
and the appellants are acquitted. This judg¬ 
ment will govern tbe oonneoted appeal. 

O.M.J. , Appeals allowed. 

A I. R. (38) 1931 Hyderabad 56 [C. N 10.) 

Siadat An Khan and Shhipat Rao JJ. 

Government of Hyderabad — Appellant v. 

Dharmayya—Respondent. 

Criminal Kevn. Petn. No. 1102 of I358F, D/• 14-2- 
1950 

Criminal P. C. (1898), S. 497 — Ball In capital 
cases. 

It Is neither advisable nor permissible to grant bail 
in capital cases except perhaps in very exceptional 
circumstances. [Para 1) 

Anno. Criminal P. C., S. 497, N. 6. 

Mohd. ilxrza Sahib, Oovt. Advocate — for .Appel¬ 
lant. 

Order.—This is a criminal revision petition 
against the order of the Munsiff's Court, Indol, 
dated 14-8-58F, granting bail to the accused. 
The charges against the acoused were those 
under S. 243 (8. 901, Pmal Code) and S 262 
(9. 324, Penal Code), Hyderabad Penal Code. 
We have perueed the order referred to above 
and are of opinion that there are not sufficient 
grounds to let the accueed on bail in a oharge 
of murder. It appears that the learned Munsiff 
has not paid sufficient attention to the prece¬ 
dent of this High Court on bail. For some time 
past this Court is consistently holding that it is 
not neither advisable nor permissible to grant 
bail in capital cases except perhaps in very 
exceptional oircumstances, under S. 468, Hyder- 
bad Criminal P. O. Reference may be given for! 
example to the case of Fakundal Ali v. Stafe,' 
88 Deccan Law Report io. We, therefore, cancel 
the bail and direct that tbe acoused be remand, 
ed to jail custody. The Poblio Prosecutor has 
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not been able to tell us how the case stands. 
This order, of course, is on the supposition that 
the case is still pending. 

[ 2 ] Shripat Rao J. — I agree. 
r.G.D. Revision accepted. 


A. I. R. (38) 1951 Hyderabad 47 [C. N. 11.] 

Siddiqi J. 


Commercial Enterprisers — Petitioners v. 
Madan Mohan Sing i— Opposite Party. 

Revo. Petn. No. 30/A5/1 of 1359F, D/• 27-10-1950. 

(a) Contract Act 1872). S. 188 -Broker—Position 
oi-Order (or purchase of shares — Share transac¬ 
tion subjected to Government restrictions — Duty 
oi broker. 

The portion of a broker is that of an agent. When a 
man is authorised to do a certain act it mast be neces 
eartlj presumed that he has b^en authorised to do all 
suoh aots, which most be performed to complete tbe 
transaction. For instanoe, if l A' undertakes to provide 
a certain commodity to 'B\ all that would be necessary 
to a personal ownership and clear possession most be 
performed by *4' onlees tr ere i a anything contracted to 
the contrary. The man authorised to purchase mast 
purchase in a manner provided for according to the 
law of the land and place. Thus, where A authorises 
B, a broker, to purchase certain shares for him and the 
sale of shares is permitted only after permission from 
the Government, it is the doty of the broker to obtain 
necessary permission, unless there is a contraot to the 
contrary. [Para i) 

Anno, Contract Act, S. 188, N. Z. 

(b) Limitation Act (1908), S. 19 — Acknowledg¬ 
ment-Correspondence without prejudice—When 
amounts to acknowledgment. 

Where a document says, 'the money was received 
from joa, and I have purchased shares for yon but I 
have handed over to another person', in spite of the 
words without prejudice', It would certainly be an 
aokni wledgment of liability, because liability does not 
arise from the fact of handing over to other person but 
from tbe fact of receiving money for purchasing the 
shares for the plaintiff. As soon as these two Itemi are 
admitted the liability le admitted. As to handing over 
the shares to other person It may be a defence being a 
oomplete performance of the oontraot but it hat no 
bearing on the question of limitation. [Para 6] 

Anno. Lim. Act, 8.19, N. 18. 

(c) Sale of Goods Act (1930), S. 57-Contract for 
sale of shares — Breach by seller — Remedies of 
buyer-Buyer can claim smaller relief. 


On the breach of an agreement for Bale of shares 
the part of the seller, the buyer is entitled either 

olaim shares or to claim the money which is deposit 

for the purchase of shares. It ii the option of the bni 
either to instst on the performance of contraot or 
refaee. rp a . a 

Anno. Sale of Goods Act, 8. 57, N. 1. 

Venkat Srintvas Bio-for Petitioners ; Jal 
Ahmad—for Opposite Party. 

Order,—This is a revision from the judgme 
and the deoree of the Small Causes Court deor< 
ing the plaintiff’s suit for return of deposit f 
the purchase of ioo shares of Hindustan Mot 
Works Ltd., Caloutta, without interest but wi 
the ooats. The facts leading to the snit are th 


the plaintiff paid oertain amount of money fcc 
the defendant, Commercial Enterprisers. Hydera¬ 
bad.Do., to purchase ICO shares of Hindustan 
Motor Works Ltd., for them. The plaintiff 
alleged that tbe defendant had failed to purchase 
and hand-over tbe shares to the plaintiff as 
contracted for. No damage and interest was 
olaimed. The plain'll! prays only for the amount 
actually paid to the defendant with costs of th6 
case. The claim wa9 admitted in full by the 
trial Court. The lawyer for the defendant con¬ 
tends that at the time when this contraot was 
made there was a prohibitive notification of the 
Finance Department No 21 of 80 th ueber 1362 
Faeli, in foroe under wbiob notification the pur¬ 
chase or sale of euoh a share was prohibited in 
this dominion and was punishable with imprison¬ 
ment and fine. Therefore it was a contract 
against public policy and that the party having 
contracted to a transaction prohibited by public 
law of the land, in fact got in pari deltcto and 
suoh a remedy is not enforoible at law. It is 
contended on behalf of the plaintiff that euoh 
sale was not prohibited but certainly such a sale 
was prohibited if not availed with proper permis¬ 
sion. This presumption must be assumed that 
when the firm of brokers held out the ehareB for 
sale it was their duty to obtain the necessary 
permission authorising the transaction ooDtraot- 
ed for. There is no express contraot in this res¬ 
pect- It is evident that if euoh a contract oan be 
enforced as alleged by tbe plaintiff and if euoh 
a condition can be presumed to exist between 
the parties, plaintiff will succeed. It must be re- 
membered that the plaintiff did not purohase 
these Bhares directly from tbe firm whose sharee 
he wanted He dealt with the brokers and it ie 
admitted by the defendant that these shares 
were held oat for sale whiob were to be purohas. 
ed and handed-over. The defendant went even 
to tbe extent of informing the plaintiff that he 
had bought these shares but as be had bought 
the shares in a large number they had to be 
broken up for delivery. Subsequently be inform¬ 
ed the plaintiff that the ioo shares had been 
delivered. The dealings were directly with the 
plaintiff and tbe receipt of the amount of de¬ 
posit stands in the name of the plaintiff. The 
position of a broker, I think, is that of an 
agent. He bad stood for the plaintiff to purohase 
these shares. When a man iB authorised to do a 
certain aot, it must be reoessarily presumed that 
he has been authorised to do all bu oh acts, 
which must be performed to oomplete the trans-’ 
action For instance if 'a 1 nnderlakes to provide 
a certain commodity to 'b’ all that would be 
necessary to a personal ownership and dear' 
possession must be performed by 'a* unless 
there is anything oontraoted to the oontrary. 
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The man authorised to purchase must purchase 
in a manner provided for according to the law 
of the land and place. 

\ti) The other point ie that the suit is barred 
by the law of Limitation a* it has been filed 
beyond 3 years from the date of the deposit. In 
this connection we do rot agree with the ^nd- 
ing* of the trial Court that Art 85 of the Local 
Limitation Aot (97 of the Indian Act) applied in 
this case. The euit is simply for return of 
deposit and must be submitted within 3 years of 
the advance. The suit i3 not for handmg over of 
the shares or for damages or compensation The 
plaintiff in this respeot relies on certain letter 
written by the defendant to the plaintiff acknow. 
ledgiDg the transaction and the liability and 
saying that he has purchased these shares and 
delivered them, etc., and it is an admitted fact 
that if these letters are sufficient as acknowledg¬ 
ments, the euit will be within the period of 
limitation. 

[3] It is contended on behalf of the defendant 
that the letter dated 12-10-1946 does’not amount 
to acknowledgment in view of the fact that it 
was indicated to be without prejudice and 
G. I. P Ely- Co v. Radhikisan Jaikisan , 
A. I. R. (13) I92G Nag 67 : (90 I. C.‘l35) is relied 
on. The respective letters between the parties 
bearing on the question of the acknowledgment 
run as follows: 

[4l The lettfr dated 1 6-1946 runs as follows: 

“(From Commercial Enterprisers to Madan Mohan 
8 inha) 

Dear Sir, 

We are in receipt of jour letter of 25-5-1946 and 
noted its oontents We are very sorry that the letter 
which ou^ht to have been addressed t) you, has been 
addressed t > Rai Madan Mobanlal Sahib. We regret for 
the inconvenience caused to you. 

As regards your shares, wo beg to point out that Mr. 
Syed H*mza d e3 not hold any portion. He is common 
friend and he brought the applicition. If you bave not 
reco ved the «bar»s. we would request ycu to kindly 
send us the deposit receipts issued by us and we shall 
take mces s ary action in the matter. 

Thanking you, 

Sd/-Managing Partner, 

For the Commercial Enterprisers.*' 

[6] The letter from the Commercial Enter¬ 
prisers to Mr. J alii Ahmed Ad vooate dated 12-10- 
1946 is as under: 

“With further reference to my letter dated 26 9 1946, 
I beg to state that so far I have received no satisfactory 
reply from Mr. Syed Hamza and it seems that matter 
may not be settled without going to the Court All this 
procedure would necessarily take time to repeat again 
as this involve3 the reputation of our firm. I am will¬ 
ing to return tho amount of thedeposit to your client— 

without prejudice of course to the merit9 of the. 

settlement of bia c'aim. 

But obviously I caDnot deliver bim tho shares as I 
have none to deliver. All the shares wero purchased for 
the applicants of the same and these wero delivered to 
themas BOon as we were in receipt of the samo. We have 


already pointed out as to bow the shares of your client 
were delivered Unfortunately yoar client ban been too 
late in bringing this matter lo our DOtice to make any 
amends. Moreover your client was the purchaser of 5 
paid up shares which were now not available in the 
market. 

I may also point out that in his letter dated 14-5- 

1946 your client had shown bis desire to dispose of 
bi« ►hares which at i bat time were quoted at discount. 
When Mr. Maia*dai Advooate had come to our office 
on behalf of your client before the receipt of your 
DOtice he *as aho prepared to accept tbi* amount in 
full settlement In view of this your client should not 
bave any objection to accept the amount of his deposit 
in full settlement as stated above. 

So I hope your client will agree to this. If ho does he 
can call on to our offi:e during the office hours and obtain 
the amount on production of the receipt. If even on 
this he insists on gomg to tbo Court he will do so at 
hi6 owu responsibility as to costs and con-equenoes. 

Sd/ Joint Partner. 

For the Commercial Enterprisers. 

Copy forwarded to Mr. Madan Moban Sinba c/o Mr. 
Mobanlal Advocate, Jambag, Hyderabad Dn. for infor¬ 
mation." 

[6] Letter from the plaintff dated 12 1-1947: 

1 In continuation of notice dated 14th Aban 1355F. 
served in y u from my office on behalf of my olient 
Mr. Madan Moban Sinba. I would like to know the 
following particulars: 

1. Allotment letter number or script number or dis¬ 
tinctive number of shares regarding the sharoa of 
Hirduatan Motors Ltd., that you say you had purchas¬ 
ed for my olient. Please be kii-d enough lo reply their 
letter within five days of the receipt of it otherwise my 
client will be reluotantly obliged i) take necessary legal 
proceedings against your firm. 

Sd/ Jalil Ahmed, Advooate." 

and reply to the above notice, dated 20-1-1947: 

“D*ar Sir, 

With reference to your letter No. 130 dated 12 1- 

1947 we beg to state that as number of ehares were 
purchased in diflerent lots for so many different parties 
at that time, we are sorry that it is Dot now possible 
for us to trace out the particulars, desired by you. You 
will please also note that shares were purchased not 
directly from tb* oompany but from tho different 
parties and were distributed here amoDg our clients as 
soon as these wero received. 

As we have amply clarified our position in our letter 
dated 12-10-1946 and in spite of that if you take 
any legal proceedings you will do it at your own risk 
and responsibility. 

Sd/-Managing Partner, 

For the Commercial Enterprisers.*' 

Even if the 3 letters are read separately I think 
there is no denial of the liability by the defen¬ 
dant. In one, what the defendant wanted to say 
was that he had handed over these shares to one 
II mz*. In faot it is an admission of liability 
rather than denial beoauee the shares were pur- 
chased for the defendant but banded.over to 
Hamza not because Ilamza was owner of the 
shares but beoause the defendant rightly or 
wrorgly believed that he has dislinotly every 
right over them, therefore, the question is not 
of liab»li y but the determination of liability as 
to whether delivery to Hamza was enough. In 
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faot a document may not be at all an acknow¬ 
ledgment where in each correspondence the lia¬ 
bility of the defendant is denied. For instance 
the plaintiff might say "I never contracted, I 
never took the money and I was not bound to 
purohase these shares but I handed over 
some shares to Hamza. To settle your dis¬ 
pute I would pay bs. too to you without pre- 
judice.” In that case there is a denial of 
liability but to say that ‘the money was re- 
ceived from you, and I have purchased sharea for 
you but I have handed over to another person’ 
in spite of the words 'without prejudice,’ would 
certainly be an acknowledgment of liability. 
Because liability doeB not arise from the fact of 
handing over to Hamza but it arises from the 
faot of receiving money for purchasing the 
shares for the plaintiff. As soon as these two 
items are admitted the liability is admitted. As 
to handing over the shares to Hamza it may be 
a defence being a complete performance of the 
oontraot and it ha3 no bearing on the question 
of limitation. 

[ 7 ] The 3rd contention is that plaintiff should 
have sued for the shares and Dot for the money. 
The defendant has failed to perform his part of 
the contract in not having delivered shares 
within the reasonable time. The plaintiff under 
the provisions of the Contract Act is entitled 
either to claim shares or to claim the money 
which is deposited for the purohase of shares. It 
is option of the plaintiff either to insist on the 
performance of oontraot or to refuse. When a 
oontraot is made without any speoifioation of 
time it muBt be performed in a reasonable time. 
Hero the defendant admittedly has failed to 
perform the oontraot altogether. It was not con¬ 
tended before me that the defendant was in a 
position to perform the contract within a reason- 
able time. In faot in his letter dated 12-10-1916 
the defendant indicates inability to oarry out the 
oontraot and by handing over shares to Hamza 
in his own aooount. Plaintiff might have sued 
for the money and damages or for shares and 
damages or for the interest of the money or 
damages. He has done neither of all these things; 
the alternative adopted is only money claim to 
the extent of the principal amount advanced. 
He neither wants damages nor interest probably 
because he has sued in Small Cause Court. He 
oannot be prevented from getting a smaller relief 
to wbioh he is entitled to simply because he oould 
have gone in for even a large claim. He ha9 
abandoned the olaim partially and heoan do so. 
I, therefore, dismiss this revision with costs. 

D.R.R. Revision dismissed. 


Fatima-Unnisa Hyderabad 49 

A. I. E. (38) 1951 Hyderabad 49 [C. N. 12.] 
Naik C. J. and Mohd. Ahmed Ansabi J. 

Syed Abdul Karim — Petitioner v. Fatima- 
Unnisa Begum - Respondent. 

Criminal Ref. No. 578 of 1950, A. D..-D/- 16-3-1950. 

Criminal P. C. (1898), S. 488 — “Child” includes 
daughter of 19 years : 36 Decc. L. B. 169, OVER¬ 
RULED. 

The word “obild" used in 3. 411, Hyderabad Crimi¬ 
nal P. 0., (S. 4«8, Indian Criminal P. C.) covers a 
case of a daughter of 19 years so as to entitle her to 
sue her father for maintenance under the seotion : 
29 Deccan L. R. 244, Bel. on; 36 Decoan L. R. 169, 
Overruled. [Para 1 ] 

Anno. Cr. P. C., S. 488, N. 9. 

Mohd. Atiiullah Khan — for Petitioner, Hami- 
dullah —for Respondent. 

Order—Vakils for the parties were heard. 
A point of law in this case has been referred to 
us by a single Judge of the High Court. The 
point is, whether the word “child” used in S. 411, 
Hyderabad Criminal P. C., this Section being 
equivalent to B- 488, IndiaD Criminal P. C., 
does not cover the case of a daughter of 19 years 
so as to preolude her from suing her father for 
maintenance under the seotion. There are con. 
Aiding decisions on this point, which has been 
mentioned by the Hon'ble Judge in his reference. 
The first is reported in 36 Deccan Law Report 169, 
in whioh it is held that “obild" means one who 
is a minor, and the other is in 29 Decoan 
Law Report 244, where it is held that “ohild" 
means son or daughter and snob person need 
not be minor. In the latter judgment, emphasis 
is laid on the words “unable to maintain itself.” 
I agree with this latter authority and hold that 
the word “ohild” as used in 8. 411 of the Code 
means Bon or daughter and suoh person need 
not necessarily be a minor. When ago is not 
mentioned in the seotion, I oannot restrict the 
meaning of the word “ohild" to only minors. 
The objeot of the seotion appears to be dear: the 
relationship between father and ohild ib suoh 
that when one of the parties is unable to main¬ 
tain himself, the other is required to maintain 
him, i. e., when the father is not in a position 
to maintain himself, duty is cast on the ohild to 
maintain the father, and similarly when the ohild 
is unable to maintain himself, duty is oast on 
the father to maintain the ohild. The criterion 
is ability or disability to maintain oneself and 
not age. Therefore, I am of the opinion that 
importance is not attaohed to the age of the 
person but to the ability to maintain oneself. 
This oase is referred baok to the eingle Judge 
with this reply. 

R.O.D. Reference answered. 
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A. I. R. (38) 19S1 Hyderabad 50 [C. N. 13.] 

FULL BENCH 

A, M >11AMEL) ANSARI AND 

Scryasabayana Rao JJ. 

A lohamed Abdul Rnoof and others — Peti¬ 
tioners v. Slate of Hyderabad — Reipond*nt. 

Criminal Applo3. Nos. 30 to 37 of 1950, D/-3-1 1951. 

(a) Constitution of India. Art. 227— Applicability 
_Sprc'al Tribunal constituted under Special Tribu¬ 
nals Regulation —Power to transfer under Art. 227 
_Criminal P. C. (1898), S. 526. 

Article 2*27 of the Constit itbn is applicable to the 
Court of the Special Tribunal constituted under the 
Special Tribunals Regula ion and the powers of superin¬ 
tendence cooferred on the High Court are sufficiently 
wide to include the principles laid down in S. 491, 
Hyderabnd Criminal P. C. (corresponding to S. 526, 
Indian Criminal P. C.) [Para 3] 

Anno. Cr. P. C., S. 526, N. 2. 

(b) Constitution of India, Art. 227 — Principles 
governing transfer applications — Criminal P. C. 
(1898), S. 526. 

Where the accu°ed has a reasonable apprehension 
that a fair and impartial trial or enquiry cannot be 
had. or where the eDds of ju-tice make it expedient, a 
transfer should be ordere ■. It is of paramount Impor¬ 
tance that parties arraigned before the Courts shoald 
have confidence in the impartiality of the Courts. It is 
the duty of the High Court at all events to dear away 
everything which might reasonably engender 9U9pioion 
and distrust in the Coirts and so to promote and 
maintain in the publio a feeling of confidence in the 
administration of justice, whiob is 60 essential for social 
order and security. It is of fundamental Importance 
that jastico should not only be done but should mani¬ 
festly and undoub edly be seen to be done. It is not 
any and every apprehension In the mind of the accused 
that can be a ground for transfer but it should be a 
reasonable apprehension, i. e , an apprehension which 
the High Court considers it reas mablo for the accused 
as a reasonable person to entertain in the circumstan¬ 
ces of the case. (Para 5] 

The absence of bia3 or prejudice, however, doe3 not 
completely cover the issue. The question has to be 
considered from the poiot of view of the fear or appre¬ 
hension in the mind of the acca-ed and whether the 
H'gh Court considers that the accused as normal and 
reasonable persona oould reasonably entertain the fear 
or apprehension in the circumstances complained of. 

[Para 12] 

As a general principle, founded on grounds of con¬ 
venience, the uprightness and judicial outbok of 
Judges, it is true that expression of opiulon in the 
diecbarge of the judicial functions in judicial proceed¬ 
ings cannot be o» nudered to be a reas rnable cause for 
transfer but this principle is abo subject to the salient 
principles already referred to. Each case ha9 to be 
considered on its own merits. [Para 13] 

Anno Cr. P. C., S 526. N. 4. 

Peerbhoy and Murtuta Khan—for Petitioners ; F. 
Rajaram Iyer , Advocate-General -for Respondent. 

Order. —These are transfer applications by 
eight accused who are being prosecuted along 
with ten others in the Court of the Special 
Tribunal No. IV, Hyderabad, for offences of 
criminal conspiracy, promoting class hatred, 
robbery, decoity, mischief by fixe, murder, 


grievous hurt, punishable under S3. 77B, 83 and 
S3. 243, 266, 328, 330 and 369, read with 6e. 66 
and 77B, Hyderabad Penal Code and for con. 
travening Br. 37, 57 and 58, Defence of H\dera. 
bad Rules read with R. 112 of the same Rules. 
The applications were filea uader 8. 494, Hydera¬ 
bad Criminal P. 0., corresponding to 8. 526 , 
Indian Criminal P. 0., but some of the appli¬ 
cants have also invoked the aid of Arts. 226 and 
227 of the Constitution of India. 

[ 2 ] A Full Bench of this High Court has, in 
an earlier stage of this case, held in Abdur 
Rahim v. St de of Hyderabad , Criminal cases 
NOS. 14 to 20 of 1950 on 13-11-1960: (A. I. R. (38) 
1951 Hyderabad 11 F.B.) that the 8peoial Tri- 
bunab Regulation under which the Special 
Tribunal no. iv baa been constituted is valid 
with certain deletions. 

[3] In our opinion, Art. 227 of the Oonsti- 
tution is applicable to the Court of the Special 
Tribunal and the powers of superintendence 
conferred on the High Court are sufficiently 
wide to include the princioles laid down in 
8. 494, Hyderabad Criminal P. 0., and to em 
power us to deal with these applications. It is, 
therefore, unnecessary to give any finding as to 
the applicability of S. 494 or of Art. 226 of tho 
Constitution. 

[4] As regards the law governing these appli¬ 
cations numerous authorities have been cited 
before us by both sides. We feel it unnecessary 
to discuss them in detail. We may, however* 
state the salient principles of law applicable ta 
these applications. 

[ 5 ] Where the aocused has a reasonable 
apprehension that a fair and impartial trial or 
enquiry cannot be had, or where the ends of 
justice make it expedient, a transfer should be 
ordered. It is of paramount importance that 
parties arraigned before the Courts should have 
confidence in the impartiality of the Courts. It 
is the duty of the High Court at all events to 
dear away everything which might reasonably 
engender suspicion and distrust in the Court 
and so to promote and maintain in the publio a 
feeling of confidence in the administration 0 ! 
justice, which is eo essential for sooial order 
and eecurity. It is of fundamental importance 
that justice should not ODly be done but 
should manifestly and undoubtedly fco eeon to 
be done. It 19 not any and every apprehension 
in the mind of the acoused that can be a ground 
for transfer but it should be a reasonable 
apprehension, i. e., an apprehension whioh the 
High Court considers it reasonable for the? 
accused as a reasonable person to entertain in® 
the circumstances of the oase, 

[6] On the merits, the applicants have not 
made any personal reflections of bias or prejudice- 
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on the part of any member of tbe Tribunal. 
They nrge, however, that by reason of certain 
opinions expressed by the present members of 
the Tribunal in the two earlier cases, bearing 
Criminal cases Nos. 1 and 2 of 1358F., respec¬ 
tively called the Shoebullah Khan Murder Casa 
and the Btbinagar DacoUy Case, as regards the 
aims, objeots, ideology and activities of tbe Majlis 
Ittebad-Dl-Muslimeen and the Sazakar Organisa¬ 
tion and tbe connection of the then Government 
and Government Officers and sympathisers with 
them, they have a reasonable apprehension that 
a fair and impartial trial cannot be had before 
tbe same members of the Tribunal. 

[7] We will consider now how far the allega- 
tions of the applicants are borne out by the 
challan in this case and the opinions expressed 
by the Tribunal in the two previous eases. 

f8l The charge in the present case is as 
follows: 


“The Majlis Ittehad-Ul-Muslimeen was started in 
1929 as a sectarian organisation with tbe object of 
iohleving tbe supremacy of the Muslims in Hyderabad 
State. The Central Organisation built up a State-wide 
branch organisation in the districts and t%luqa9 and in 
1937 organised a volunteer corps called the Razakars. 

8 yed Kasim Razvt beoame the President of the 
Majlis IttebAd-Ul-Mufllimeen for the first time in 
December 1946 and c mtioued as President till Septem¬ 
ber 1948. He usod this organisation as a means to 
aohieve the objectives of himself and tbe memberB of 
the Central Working Committee and the Central Com¬ 
mittee of Action, namely, tbe creation of an Indepen¬ 
dent Islamic State with a Muslim majority, in view of 
the intended transfer of power to the Indiana in India. 
The Razakar Organisation was strengthened consider¬ 
ably by a campaign of vlgoront recruitment. They 
were given military training with fire-arms and unl- 
forms. They paraded and marched in flagrant violation 
of the Anti-Uniform Order of 1349F., and Military 
Evolutions Order of 1354 F., issued under Rr. 57 and 
58, Defenoe of Hyderabad Rules. Tbe Razakars, in 
short, became an illegal private militant body ready to 
carry out the orders of Majlis Ittehad Ul-Muslimeeo. 
KftiOm Razvi and the executive of the Majlis Ittehad- 
Ul-Mualimeen with the avowed object of oreatmg an 
Independent Mnilim majority Islamio State, started a 
campaign of speeches, vituperative and vitrlolio In 
tone, anti Hindu in oontent, to foment oomrounal 
hatred and disturb public tranquillity and decided 
with tbe corporation of the Depreesed Classes under a 
pact entered into with B. 8. Venkat Rao tbelr leader, 
to drive the caste Hindus out of Hyderabad State and 
settle Imported Muslims in their plaoe and on their 
lands. In order to have a Government in sympathy 
with their objectives and activities Kasim Razvi and 
his Working Committee and Committee of Action 
fuoceeded in compelling two suooesilvo Prime Ministers 
of Hyderabad. Sir Mirza Ismail and tbe Nawab of 
Obattarl, to resign by the u'6 of foroe aod threats of 
personal violenoe. Accused 8, 5, 6 and 7, top-ranking 
memberB of the Majlis Ittebad-Ul Muslimeen and 
members of its Working Committee, accused 2. 8 and 
9, who were lympatnetio with Majlis Ittehad Ul-Mua- 
Hmwn Ideas and objeots, B S. Venkat Rao leader of 
Depressed Claw, who bad pledged his and bis party's 
lopiwrt to Majlis Ittebad-Ul-Muslimeen, were installed 
In offioe with Mir folk All, who was an active sympa¬ 


thiser and supporter of Majli9 Ittehad Ul Muslimeen, 
as Prime Minister, through the eflom of Kasim R*zvi 
and Majlis Ittebad-Ul Muslimeen. Th- formation of 
tbe Laik Ali Ministry imbued with the Majlis ideology 

made the achievement of the objectives of the Majlis 

Ittehad Ul-Muadmeen easier, by making the Cxovern- 
meot officials, especially of the Revenue and Police 
Departments, fall in line with the District and Talaq 
Organisations of tbe Majlis It'ehad-Ul-Muslimeen. 
Finance, armg, transport, petrol, cloth and food rations 
were liberally supplied to tbe Razakars who were 
engaged in organising a State wide campaign of terro¬ 
rism, class hatred, commission of atrocities on Hindus 
in diflerrnt places in tbe State. A definite programme 
of Direct Action containing 32 points was drawn up. 
Orders and circulars, referring to Hindus as disloyal 
and treacherous, suggested that they should be liqui¬ 
dated and billed, deprived of arms, lands and other 
property .... Tt>ey were carried out ruthlessly through 

local workers of the Majlis Ittehad Ul-Muslimeen and 
Razikars with tbe help of the local Government 
eervants. Bands of Razakars also in tbe gui6e of civio 
gnardB, committed atrocities snch as killing, looting, 
arson. These were tbe direct result of the instructions 
and decisions of the Majlis Ittehad-Ul-Muslimeen and 
the assistance, passive and active, rendered by the 
officials especllly of Revenue and Police Departments, 
and the inspiration, connivance and condonation by 
Mir Laik Ali and other ex-Muslim Ministers, B. 3. 
Venkat Rao and Deen Yar Jurg, Director-General 
of Police ....... All tbe accused along with other 

persons beoame parties to a criminal conspiracy wiihthe 
commoo object of driving the caste Hindus out of the 
State by creating conditions of alarm and panic, 
by killing, looting and other acts of violence . ... . 
In pnrsoance of this criminal conspiracy and as a 
direct result thereof between December 1940 and 
September 1S49, nearly 1.200 murders, 4000 diooities 
and 3,600 cases of anon wiih loss of property valued at 
about a orore of rupees and other oflenoes were perpe- 
trated bj the Razakars, Deendars and Depressed Classes 

within the 6tate of Hyderabad.All theee ex- 

Ministere identified themselves with Kasim Razvi and 
tbe armed band of Razakars and local Majlis. They 

aotively and openly encouraged Razakars. 

They evinced interest in their working.** 

[9] Paragraph 9 of the challan as mentioned in 
the jndgment of Shoebullah Khan murder oase 
is as follows: 

"Considering the national aotivitiea of the late 
Shoebullah Kbao, Editor of the Urdu dally, Imro.e, 
a dangerous obstacle io the way of his dlotat^ria! 
pohciet. and ideology, accused 1, Sjed M^hamed Kasim 
Razvi coDepued to bring about Shoebullah Khan’s 
death, 

Syed Mohamed Kaaim Razvi is one of the ap¬ 
plicants before us. 

[ 10 ] With reference to the ideology and aoti 
vitiea of the Majlis Ittehad-Ul-Muslimeen and 
the Razakar Organisation and the connection of 
the Government with them the members of 
the present Tribunal have expressed themselvea 
in Shoebullah Khan murder oasa in Para. 6a as 
follows: 

‘. ; » i>« *o *» »oW ««. (b) prodded for mill- 

tary organisation amongst the Mu«lims and servioei 
throughout the Dominion, and the community which 
in the context, would only mean Muslim oommunltv It 
was .troDglj urged by A-l (Syed Kasim Roavl, one of 
the present applloantB) in the coarse of hia arguments 
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that cl. (c) provided better relations amongat tha sons 
of the land, meaning all the sons of the land, i. e., all 
communities and, therefore, Razakar Organisation was 
not merely Muslim and was not communal. The words 
‘between the sons of the land’ are followed immedia¬ 
tely by the words ‘to persuade them to join Razakar 
Organisation/ P. W. 1 Aseer, when asked who could 

be a Razakar, expressly said ‘every Muslim.’ 

Taking the entirety of the wording of the section, in 
particular els. (b) and (c) we are unable to accept the 
contention of A-1; we are satisfied that Razakar Orga¬ 
nisation was expressly meant for Muslims and none 
else/* 

Again in Para. 74 of the judgment, the Tribunal 
say: 

“It is clearly established that A-I was the head, the 
President of the Majlis Ittahad-UI-Muslimeen. Majlis 
Ittehad Ul-Muelimeen means Organisation of the Union 
of Muslims, that is, it was a body of Muslims and none 
other than Muslims. It is clearly established also that 
the Razakar Organisation was a branch of the Ittehad- 
Ul-Mualimeen carrying on a particular activity of the 
Mu?limeoo. This Organisation also was of Muslims and 

none other than Muslims.It was complete and 

exact copy of an organisation of soldiers.The 

position was, therefore, this*, an army was in existence 
numbering several lakhs of men and aotively endeav. 
ouring to increase its strength, this was a private army, 
a non-Governmental army. What then is one to think 
of such a vast and growing army, privately organised, 
privately officered, privately directed financed and 
equipped, not being a limb of the Government but 
obviously existing side by side with Government forces? 
The inference is irresistible that that army could not 
exist unless it was not merely tolerated but encouraged 
by Government. The army was of only Muslims In a 
State with a population overwhelmingly Hindu. It con¬ 
stituted a dangerous menace, dangerous communal 
menace, in the State of Hyderabad, an open menace. 
A-l was the head of it all, the communal Ittehad-Ul- 
Muslimeen, the communal Razakar Organisation and 
the communal army. We hold that it is clearly esta¬ 
blished that A-l held a high place and had great 
Influence over men and matters governmental and 
that his polioy was the predominance of the Muslims 
communal, that Is, anti-Hindu.” 

[ 11 ] Though the Tribunal also aay: 

"There is little or no evidence let in this case of the 
position of A-l vis-a-vis the Nizam or the Coanoil of 
Ministers." 

They have, howeVer, expressed opinions about 
the ideology of the Majlis Itt«had-Ul-Mu3limeen 
and have drawn "irresistible inference" that the 
Razakar Army could not exist unless it was not 
merely "tolerated but encouraged by Govern¬ 
ment." In this present oase, the aims, objeots, 
the ideology and activities of the same Majlis 
Ittehad U1 Muslimeen and the Razakar Orga. 
nisation and the connection of the accused who 
happened to be Ministers, officials or supporters 
of the eamo Government, are some of the eub. 
stantial matters of enquiry before the same 
members of the Tribunal. Syed Kasim Razvi 
who is an accused in this case was oonvioted in 
the two previous case3. Three of the applicants 
are said to be membere of the Working Com¬ 
mittee of the Ittehad-UI-Muslimeen, three others 
are ex-Minieters and all the aocosed are oharged 


with criminal conspiracy to carry out the illegal 
objects and activities as mentioned in the cballan. 
Nine of the witnesses to be examined in this 
case were witnesses in the Shoebullah Khan 
Murder Case and the Tribunal have in that case 
expressed an opinion in strong terms as regards 
some of them that they were trustworthy. 8imi. 
larly, another 19 witnesses in the present case 
were witnesses in the Bibtnagar Dacoity Cast 
and with reference to several of them the Tribu- 
nal have also expressed strongly that they were 
truthful witnesses. 

[ 12 ] We have to consider the cumulative 
effect of these opinions, the faot that there is 
one accused common to all the oases and that 
some important witnesses also are common. In 
our opinion, there is ground for the applicants 
entertaining a reasonable apprehension. We may 
at the same time make it clear that there is not 
the slightest imputation of bias or prejudice on 
the part of any member of the Tribunal, But 
the absence of bias or prejudice, however, doee 
not completely cover the issue. The question has 
to be considered from the point of view of the 
fear or apprehension in the mind of the accused 
whether the High Oourt considers that the 
aooussd as normal and reasonable persons oould 
reasonably entertain the fear or apprehension 
in the circumstanoes complained of. 

[13] There is one farther question of law to 
be considered. It has been argued by the learned 
Advooate-General that expression of opinion in 
the discharge of judioial functions in judioial 
proceedings cannot be considered to be a reason- 
able cause for transfer. As a general principle, 
founded on grounds of convenience, the upright¬ 
ness and judioial outlook of Judges, we agree, 
but this principle is also eubjeot to the salient 
principles already referred to. Each case has to 
be considered on its own merits. Taking into 
consideration the strong opinions formed and 
strong oonolusions expressed by the members of 
the Tribunal and the other faots and oiroam- 
stances of the oase already referred to, we feel 
that the ends of justice, the promotion of the 
feeling of confidence in the administration of 
justice whioh is so essential to sooial order and 
eeourity and the prinoiple that justioe should 
not only be done but should manifestly and 
undoubtedly be seen to be done, require that the 
present members of the Tribunal should not try 
the present oaee. We order accordingly. 

[U] This order will cover all the petitions 
filed by the other eeven acoused. 

[151 Though some of the accused have not 
filed any application before us. as all the aocosed 
are jointly charged in one ohallan, our order 
will apply to the entire case and as regards all 
the acoused. 
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[ 16 ] Steps may be taken by the authorities 
concerned to have other members in the Tri. 
bunal or to have the cage placed before any other 
duly constituted forum. 

V.B.B. Applications allotoed. 

A. I. R. (38) 1951 Hyderabad 53 [C. k 14.] 
Manohab Pershad and Srinivasa 
Chabi JJ. 

Mohammed Yusuf — Petitioner v. Mutha- 
saddilal and others — Respondents. 

Rsvn. Petition No. 151 of 1950, D/- 6-11-1950. 

Court tees Act (1870), S. 7 (v), (xi) (e) — Suit (or 
possession against* landlord and another—Hydera¬ 
bad Court-tees Act, S. 4 (v), (ix) (e). 

A suit brought by the tenant for delivery of posses¬ 
sion of a ‘mulgi’ agaiDBt the landlord and another 
alleged to be the tenant of that landlord and aoiually 
in poaaeesion ie governed by S. 7 (v) and not by 8. 7 
(xl) («)> [para 2] 

Anno. Court (ee3 Act, S. 7 (xi) N. 4. 

Abdul Wah\d Ouaisi — Jot Petitioner-, Janhiram- 
rao—for Reipondents. 

Order.—This is a petition in revision on 
behalf of defendant 2 against the order of the 
lower Court deoiding issue 1 in favour of plain¬ 
tiff. The substantial question in this petition 
is whether the plaint has been properly valued 
for purposes of court-fee and jurisdiction. A 
suit was brought for delivery of possession of 
a 'mulgi’ against the landlord and another per. 
son alleged to be the tenant of that landlord and 
now actually in possession The snit was valu. 
ed under 8. 4, ol. 9 (e), Hyderabad Court-fees 
Aot (corresponding to 8. 7, ol. (xi) (e), Indian 
Court-fees Aot). An objection was raised by 
defendant 3 (the person in possession) that the 
snit was not properly valued for purposes of 
court-fee and jurisdiction. His objection was 
that against him the suit would be deemed to 
be a Buit for possession and as suoh should be 
valued for purposes of jurisdiction and court- 
fees under 8. 4, ol. 6, Hyderabad Court-fees 
Act (corresponding to 8. 7 , ol. (v), Indian 
Court-fees Aot). The trial Court did not agree 
with the contention of defendant 2 and deoided 
the issue in favour of the plaintiff holding 

that the valuation of the snit as it stood was 
correot. Against that judgment the defendant 
has come in revision. 

[ 2 ] It was urged on behalf of the petitioner 
that as admittedly he is not a tenant of the 

plaintiff the present suit cannot be treated as 

one between the landlord and the tenant, and 
so far as he is oonoerned he must be regarded 
as a trespasser and a suit against a trespasser 
Wight to be valued as required by 8. 4, ol. 5, 
Hyderabad Court-fees Aot. Reliance is placed 

to n 5*‘ Sha V ohai v - Shiam Lai, A. I. R. ( 20 ) 
1988 Nfl 2- 912 : (29 n. L. r. 867). Against this 


JIuthasaddilal Hyderabad 58 

argument, the contention on behalf of the 
plaintiff is that defendant 2 is the tenant of 
defendant 1. The suit is ae against the land- 
lord and defendant 2 is only a pro forma 
defendant. As he is in possession of the house 
at present he has been made a party and so the 
valuation of the euit is correct. In support of 
this argument relianoe is placed on the caee of 
the Secretary of State v. Dinshaw Navroji, 
87 I. 0. 1002 : (A. I. B. (12) 1925 Bind 275). In 
the case before us it iB not disputed that defen¬ 
dant 2 ie tbo tenant of defendant 1 and in ac¬ 
tual possession of the ‘mulgi’. The only question 
that requires consideration is whether the plaint 
has been properly valued for purposes of court- 
fee and jurisdiction. If the euit had been only 
against defendant 1, of course there would 
have been no difficulty in holding that the 
valuation of the plaint was proper, but the 
addition of defendant 2 as a party changes the 
character of the suit. Between him and the 
present defendant there is no relationship of a 
landlord and tenant, and his position would be 
that of a trespasser. Against him the nature of 
the euit would be a suit for possession, and ae 
each it oannot be valued under S. 4, ol. 9 (e), 
Hyderabad Court-fees Act (corresponding to 
8. 7, ol. 11 (e), Indian Court-fees Aot), but the 
suit would have to be valued under 8. 4, ol. 6 
(corresponding to 8. 7, ol. (v)). In Furzand 
Ali v. Mchanthlal Puri. 32 cal. 368, Palani- 
appa Chetti v. Sitharavelu Sarvai. 31 Mad. 14: 
(17 M. L. j. 478), Mt. Bhagobai Devtsmgh v. 
Shiamlal Dwarkaprasad, a. I. b. ( 20) 1933 Nag. 
312 : (29 N. L. B. 867) and Kuppvswami Pillai 
v. Taj Fraksha Thaikkal Estate, A. I B. (33) 
1946 Mad. 323 : (I. L. B. (1946) Mad. 821) same 
question bad arisen, Furzand Ali v. Mohanth- 
lal Puri, 82 Cal. 268 was a oase for the re¬ 
covery of possession of an occupanoy holding 
by the tenant sgainBt the landlord and three 
other persona whom the landlord bad induced 
into the land. It was laid down by their Lord¬ 
ships that tbe'Valuation for purposes of court, 
fee and jurisdiction must be computed on the 
baeiB of the market value of the property and 
the snit did not oome under S. 7 (xi) (e). The 
case of Palaniappa Chetti v. Sitharavelu Sar - 
vai. 31 Mad. 14 : (i? M. L. j. 478) was a suit by 
the lessee to recover possession from bis land, 
lord and others claiming through the landlord. 
It was held that the suit was for possession not 
between the landlord and the tenant alone bnt 
against one also in actual possession and so 8. 7 

dP <e) ’ 0oart - ff,ea Aot wa9 applicable. Mt. 
Bhagobai Devisingh v. Shiamlal Dwaraka. 
prasad, A. i. R. (so) 1933 Nag. 312 : (29 N. L. R. 
367) was also a case of a similar nature being 

a snit between a tenant and a third person in 
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possession and it was held that it wa3 not a 
euic between the landlord and the tenant alone 
an! so S. 7 (xi) (e) was not applicable. Kuppu - 
sivami Pillai v. Taj FrakshaThaikkal Estate, 
A. I. B. (33) 1946 Mad. 322 : (I. L. R. (1946) Mad. 
821 ) was aho a case of a suit of a like nature. 
These cases are all for possession by the tenant 
against a landlord and anotberin actual posses- 
eion and it has been held in all these cases 
that the suit cannot'be said to be a suit against 
the landlord aloc6 but would be deemed to be 
against another person in actual possession. 
The only ruling that supports the contention 
of the p’aimitf is the case of the Secretary of 
State v. Dinshaw Navroji, 87 I. 0. 1002 : 
A. I. R. (12) 1925 Sind 275. Coat was a suit for 
possession by the tenant against the landlord 
and other persons who were in possession a 3 
trespassers. It was laid down by their Lord¬ 
ships that the othei?persons were not necsrsary 
parties to the suit aud so the suit must be 
considered to be agamst the landlord alone 
and they decided that the plaint whioh was 
valued according to one year’s rental was cor- 
rent. We do not agree with this reasoning. 
Section 4, ol. 9 (e), Hyderabad Court-fees Act 
(corresponding to 6. 7. cl. (xi) (e). Indian Court- 
fees Act) contemplates a suit only against a 
landlord. A suit by a landlord against a tenant 
for ejectment would also fall under 8. 4 , cl. 9 
(e) as there is a speoific provision lor the same, 
but where the defendant i3 sued as a trespasser 
the suit would be a euit for possession based 
on title, and would fall under 8. 4, cl. 4 , Court- 
fees Act. Likewise S. 4, cl. 9 (e) provides for a 
suit by a tenant against a landlord, bat where 
the plaintiff seeks possession a3 against a tres¬ 
passer the suit would attract the provisions of 
S. 4, cl. 5, Court-fees Act alone. Where the 
suit is for possession as against an encroaoher 
the suit would fell within the purview of S. 4, 
cl. 5, (Hyderabad) Court-fees Act and cannot 
be valued under 9. 4. cl. 9 (e), Hyderabad 
Court-fees Act. We are supported in this view 
by a decision of the Patna High Court reported 
in Knsnna Chandra v. Raja Mahakur , 
A. I. R. (13) 1926 Pat. 251: (5 Pat. 203). The 
Madras High Court ha3 al30 taken the same 
view in the case of Manikkam Pillai v. Naga - 
swami Iyer, a. i. r. ( 21 ) 1914 Mad. 714: (58 
Mad. 471). 80 , we are of the opinion that this 
petition in revision should be allowed. This 
petition ia revision is allowed accordingly with 
cost3 and the judgment of the Court below is 
Bet aside. 

D.H. Revision allowed. 


A. I. R. (33) 1951 Hyderabad 34 [C . N. 16.] 
Shripatrao and Mia Siadat Ali Khin JJ. 

Excise Department —Appellants v. Magiah 
— Respondent. 

Criminal Arpeal No. 1755 of 1357F, D/- 11-4-1950. 

Crimfnal P. C. (1893), S. 247, Proviso—Complaint 
by putlic servants — Hyderabad Criminal P. C.. 
S. 219, proviso. 

Where the complaint is filed bv Abkarl Department 
the attendance of the Abkari Prosecutor ehould be 
dispensed *itb and the order for dismissal for default 
cannot be upheld. [p arft 6] 

Anno: Cr. P. C., S. 217 N. 9. 

Nar.dajin Venkat Rao — for Appellants. 

Judgment.—This is an appeal submitted by 
(State) against the order of acquittal passed by 
the Magistrate of Alampur dated 13-4-1357F. 

[ 2 ] The Magistrate has stated in his order 
that nobody wa3 present on behalf of the Abkari 
Department, and as the accused was present and 
the case was one in which a summons waa 
ordinarily to be issued, the case ia dismissed for 
default under 9. 219, Hyderabad Criminal P. 0. g 
and the accused ia acquitted. 

[3] Learned Advocate for the appellaut arguee 
that the order of dismissal for default is con¬ 
trary to law. He also states that a petition for 
adjournment was sent fchrongh the Sub-Inspeotor 
of Abkari, bat that be could not submit the 
same in Court in good time due to eiokne38 of 
his wife. 

[4] After goiDg through the provisions of 
8. 219, Hyderabad Criminal P. 0., we are of the 
opinion that the order of dismissal for default 
cannot be upheld. The proviso to the section 
lays down that where the complainant is a public 
servant and his personal attendance ia not re¬ 
quired, the Magistrate may dispense with hia 
attendance and proceed with the case. 

[ 5 ] It is argued that 13th isfandar 1357F. waa 
fixed for the evidence of the accused and the 
ofii36 note in the file of the trial Court shows 
that the accused had taken no steps to summon 
the defence witnesses nor had filed list of any 
D. Ws. It ia, therefore, contended that under the 
circumstances, the attendance of anybody on 
behalf of the State was not required at all. The 
accused is not present before us. 

[6l We agree with the contention that thei 
attendance of the Abkari Prosecutor on the said! 
date should have been dispenssd with by thel 
trial Court under the proviso of 8. 219. We,l 
therefore, accept the appeal, set aside the order 
of the trial Court and remand the case for far¬ 
ther trial. 

[ 7 ] Or3er accordingly. 

D.H. 


Appeal allowed. 


1931 Venkat Narsimhan V. Konda Reddy 

■ I. B. (38) 1951 Hyderabad 33 (C. N. 16.] 


Qamar Hasan and Srinivasa Chari JJ. 

Venkat Narsimhan Reddy — Appellant v. 
Konda Reddy (deceased) and others — Res- 
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Division. At one stage in the proceedings of the 
suit certain interlocutory orders were passed on 
7fch and 21st Dai. 1965F. The defendant feeling 
aggrieved by these orders appl-ed to the High 
Court to revise them. During the pendency of 


^°CivU Miso. Appeals Noa. 64/B3/1 and 74/B-3/1 of 
1358F, D/' 13-9-1950. 

(a) Civil P. C (1908), O. 22-Order contemplates 
pending proceedings — Revision against interlocu¬ 
tory order - Suit cannot be said to be pending 
in original Court — One of applicants in revision 
dying during pendency o* revision — Revision 
allowed against remaining applicants and case 
sent t*> original Court tor trial on merits—Applica¬ 
tion for substitution can be made in original Court 
within reasonable time - No question of limitation 
entailing abatement arises — Limitation Act (1908), 

Art. 177. J 

Provisions of law contained In 0. 22, Rr. 4, II 
( 80 . 399, 405, Hyi. Civil P. C.) and Art. 177, Limita¬ 
tion Act (Art. 155, Hyd. Lim. Act) which require a 
substitution of legal representative of deceased party 
wilbin a limited period of time contemplate pending 
proceedings. The proceeding loses its character of 
pendenoy as Boon as the Court, having seisin of the 
Bait, orders that it be struck ofl and sent op to the 
appellate Coort. Where tbe defenda* ta in the suit go 
in revision against Interlocutory orders in the snit, the 
suit oaonot bo said to be pending in the original Court 
and therefore no question of substitution of legal repre* 
sentative of tbe deoeased would arise in the original 
Court. Whore, therefore, one of the applicants in 
reviaion dies during tbe pendenoy of tbe revision and 
•hia name la struck ofl and the reviaion allowed in 
respeot of the remaining applicants, and the oaae sent 
back to the original Court for trial on merits, an 
application for snbstitutioo of the legal representative 
of tbe deceased ia maintainable in tbe original Court 
within reasonable time. In such a case no question of 
limitation entailing abatement can arise : 2 Deccan 
L. R. 657 and 25 Decoan L. R. 863, Applied. 

[Paras 6 , 8 ] 

Anno. Civil P, C., O. 22 (General) N. 2; Lim. Act, 
Art. 177, N. 2. 

(b) Civil P. C. (1908), O. 22 — Order does not 
apply to revision. 

The whole theory of abatement Is Inapplicable to 
applications in reviaion. [Para 6 ] 

Anno. Civil P. 0., O. 22 (General) N. 2. 

(c) Civil P C. (1908), S. 11—Dismissal for failure 
to deposit process ‘ees. 

The dismissal of an application lor failure to deposit 
prooess fee doea not amount to a dismissal on merits 
so as to make it a final order for subsequent stages. 

[Para 71 

Anno, Civil P. 0., 8 .11 N. 106. 

Shahabdun — /or Appellant; Sped Shabber Hasan 
—J°r Respondents ; Lakshman Rao Qanoo , Guardian 
ad-litem 0f Minors opponents . 

Judgment. — Appeal from the judgment of 
the Sauar Adaulat, Medak Division, dated 27th 
Atdhibhest, case No. 95 of 1356F. on the file of 
that Court. 

[ 2 ] The facts wbioh have led up to appeals 
64 and 74 of 1858F, lie in a short oompass and 
may bs briefly narrated. A suit for possession 
of certain lands was filed by the appellant 
Venkat Narsimhan Rtddy against Konda Reddy 
end Gopal Reddy in the tiadar adawlat,-Medak 


tbe revision petition one of the petitioners Konda 
Rnddy died on 14th Amardad 1355F. Ordinarily 
tbe initiative to bring tbe legal representative 
on record should bav6 been taken by tbe surviv¬ 
ing petitioner or tbe eons of tbe deceased, but 
with a view to secure an early decision from 
the High Court and to thwart tbe apprehended 
dilatoriness on tbe part of the remaining appli¬ 
cant the appellant hastened to put in an appli¬ 
cation for substitution of legal representative. 
On 21st Amardad 1355F, be was ordered to pay 
the necessary costs for summoning the legal 
representatives which be failed to do and conse¬ 
quently tbe application was dismissed and 
Konda Reddy’s name was etruck off from the 
array of revision petitioners. The revision petition 
then was taken up on 22nd Amardad 1S56F and 
allowed and the case remanded to the original 
Court for further trial. Thereupon the papers 
went back and were received by the Court 
bolow, on S8tb Shehrewer 1956F In pursuance 
of tbe High Court circular No. 6, dated 5th 
Bahman 1396F., a notice informing tbe appel¬ 
lant of the receipt of tbe record was issued and 
served on him on loth Aban 1356F. On 28th 
Aban 1356F, the appellant appeared before tbe 
Court through bis authorised agent and made 
an application for substitution of the deceased 
defendant by hie four sons and ooe grandson. 
Tbe proposed legal representatives objected to 
tbe application on tbe ground of limitation and 
on the further ground that tbe qmstion of sub¬ 
stitution had already been dealt with by the 
High Court adversely to the appellants. 

[3] Tbe learned Judge of tbe Court below by 
his order of 12th Iafandar 1357F, held that the 
application of 98th Aban 1866F, was barred by 
limitation having been presented beyond tbe 
period prescribed by Art. 166 , Hyderabad Limi¬ 
tation Aot and that 8. 6 of the same Aot did 
not apply to such applications and that inas¬ 
much as an application for eubBtitution had 
been made by the appellant during the pendenoy 
of tbe revision application and rejected and 
Konda Reddy’s name etruok ofl from the array 
of petitioners, the suit must be deemed to bave 
abated in so far as defendant 1 . was concerned. 

[4] To get this order set aside the appellant 
had recourse to the provisions of 8.403, Hydera¬ 
bad Civil P. 0. and applied under that section 
on 19th Rarwardi 1967F. This application fared 
no better than its predecessor. It was rejected 
on the ground that abatement followed auto¬ 
matically and inasmuoh as the application ol 
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29th Aban. 1366F. to implead the legal representa¬ 
tive of Konda Reddy was presented beyond the 
statutory period, it most be treated as beiog one 
made under S. 403, and as it had been decided 
on merits, the same ground coaid not be cover¬ 
ed over again and that the matter had become 
res judic da. 

[6] These two orders constitute the subject- 
matter of two separate apneals numbering respec¬ 
tively 74 and 64 of 1353 F. This judgment will 
govern both the appeals. 

[6] We have heard the learned Advocates for 
the parties at length and come to the conclusion 
that the orders appealed from cannot be allowed 
to stand. Sub-seotion 3 of S. 399, whioh is equiva¬ 
lent to o. 22. B. 4, sub-r. (3), Indian Civil P. C , 
provides that where within the time limited by 
law no application is made under sub-s. 1 , the 
suit shall abate as against the deceased defen¬ 
dant. Thi3 eestion has been made applicable to 
appeals by 9 405. which is equivalent to o. 22, 
B. 2 , Indian Civil P. C. Article 156. Hyderabad 
Limitation Act whioh in consequence of an 
armndment has become Art. 155 and which 
corresponds to Art. 177, Indian Limitation Aot 
except with regard to the period of limitation, 
requires that an application under the Code of 
Civil Procedure to have the legal representative 
of a deceased defendant or of a deceased respon¬ 
dent made a party is to be presented within 
six months (now four months) from the date of 
the death of the deceased defendant or respon¬ 
dent. These provisions of law which require a 
substitution, within a limited period of time con. 
template pending proceedings. The proceeding 
loses its character of pendenoy as soon as the 
Court having seisin of the suit orders that it be 
struck off and sent up to the appellate Court. 
On the 14th of Amardad when Konda Reddy 
died there wa9 no suit pending before the Original 
Court Therefore no question of the appellant 
filing an application for substitution in the 
Original Court can possibly arise. It is argued 
by the learned Advocates for the respondents, 
that tho suit should be deemed to be potentially 
pendipg before the Court of Revision and for 
this reason it wa9 obligatory on the appellant, if 
he wanted to save his suit from abatement as 
against Konda Reddy to apply for substitution 
in time and as a matter of faot he applied and 
his application was dismissed for non-payment 
of process fee, the result of which in law would 
be the abatement of the suit in so far as the 
deceased is concerned We are unable to follow 
this argument. If this argument is held to be 
sound it would mean that if a case comes up in 
appeal, two periods of limitation would begin to 
run simultaneously bringing about the abatement 
of the appeal and of the suit as well. Thus if the 


plaintiff succeeds in the Original Court and an 
appeal is brought by the defendant and during 
the pendency of app=al the plaintiff-respondent 
dies and no attempt is made to bring the legal 
representative of the deceased on record, then 
according to the theory propounded by the 
learned Advocates for the respondents not only 
the appeal but also the suit in which the deceas¬ 
ed had succeeded would automatically abate. 
Moreover, the whole theory of abatement isi 
inapplicable to applications in revision. 8ee 
Baksho V. Piaro, 80 I. 0. 456 : (A- I B. (7) 19201 
smd 120 ), Naoomal v. Tara Chand, 144 I. o. 
833 : (a. I. B. ( 20 ) 1933 8ini 2co), Kasim Husain 
V. Piareylal, 181 I. 0. 81 : (A. I. B. (26) 1939 
Oudh 277), Madduleli Reddy v. Rahiman Bi, 
1947-2 M. L. J. 687 : (A. I. B. (86)1949 Mad. 199). 
Indeed it would be preposterous to hold that 
though Art. 166 (now 155), Hyderabad Limitation 
Act did not apply to revision proceedings, at 
the same time it applied to the suit whioh was 
not pending in the Original Court. Suoh an 
absurdity cannot be beld to be within the con¬ 
templation of the Legislature 

[7] It was also argued by the Advocates for 
the respondents that the dismissal of the appel¬ 
lant's application for substitution in revision 
proceedings was tantamount to a dismissal on 
merits and as suoh it must be taken to have 
decided the question of substitution adversely to 
the appellant for subsequent stages. In this con¬ 
nection reliance is placed on Nawab Aqel Jung 
v. Baja Bansilal, 17 Deccan L. B. 446. This 
ruling is distinguishable and is of no avail to the 
respondents. It merely lays down that the intro¬ 
duction of a legal representative in appeal 
amounts to an introduction for all subsequent 
stages. In our view of the law the dismissal of 
an application for failure to deposit process fee 
does not amount to a dismissal on merits so as 
to make it a final order for subsequent stages. 
Indeed it would be a curious result if the respon¬ 
dents should now be permitted to take advantage 
of their own negligence or wilful omission. 

[8] The controversy between the parties is 
not res Integra. In Chimmal Sanjamma v. 
Bam Chandra Reddy, 2 Deooan L B. 657, a 
case on all fours with the present one, it was 
held by a Bench of our High Court that if during 
the pendency of an appeal by the defendant, the 
defendant dies and in consequence of his legal 
representatives, not being brought on the record 
within the statutory period, the appeal abates 
and the case goes back to the Original Court for 
further trial, the plaintiff can within a reason¬ 
able period of time apply for substitution of the 
deceased’s legal representative. In such a case 
no question of limitation entailing abatement 
oan arise. The principle of this ruling has been 
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explained and followed in Cluindan Mull v. 
Kishan Das, 35 Deocan L. R S63. 

[ 9 ] For theae reasons and on the authority 
just quoted we hold that the application of 38th 
Aban 1356 F. was competent and not barred by 
limitation. But'the order of 13th isfandar dis¬ 
missing the application for substitution as time- 
barred is not sustainable, therefore, in the 
interests of jnstice we give relief to the appellant 
by converting App. No. 74 of 1368 F. into a 
revision. In the result we set aside the orders 
dated the 13th iefandar 1357 F. and 37th Ardibi- 
hist 1358 F. and direot the Court below to bring 
the proposed legal representatives on record and 
proceed with the suit according to law. The 
plaintiff will get his costs from the opposite 
parties. 

B.G.D. Appeals allowed. 


A. I. R. (88) 1951 Hyderabad 57 [C. N. 17.) 

Qamar Hasan and Shbinivasa Chari JJ. 

The Muslim Bank ana another — Appel, 
lants v. Hasan Shiraza and another—Respon. 
dents. 

Civil Appeal No. 9/1 ot 1950, D/- 31-10-1950. 

(a) Limitation Act (1908), S. 14—Construction. 

Section 14 should be liberally construed without dis¬ 
regard of the words of the statute. [Para 4) 

Anno. Lim. Act, S. 14, N. 2, Pt. 3. 

(b) Limitation Act (1908), S. 14—Return ol plaint 
— Delay in making endorsement required by O. 7, 
R. 10, Civil P. C. — Exclusion of time till date of 
endorsement. 

Where a plaint is returned the endorsement of the 
dates of presentation and return are imperative under 
the law. This endorsement is a part of the Court's 
duty; therefore, until the endorsement is made, the 
proceedings cannot be said to have oome to an end. 
Where, therefore, there has been a delay on the part of 
the Court in making the endorsement as required by 
the Civil Procedure Code, be Is entitled to an exolusiou 
of the period till the date the actual eadorsement was 
made. (p ara 7 ] 

Anno. Lim. Act, S. 14, N 17; C. P. C., O. 7, R. 10, 
N 1 and 9. 

(c) Civil P. C. (1908), O. 8 , R, 6 —Pica of payment 
and pica of set off—Distinction. 

A payment would be regarded as a plea of payment 
where the satisfaction or extinguishment of the debt 
is effected prior to the stage of defence, while it would 
be a plea of set off where it is sought to extinguish the 
olaim after the date when tho defence is raised. 

[Para 91 

Anno. C. P C., O. 8 . R. 6 , N 1, Pt. 2. 

(d) Civil P. C. (1908), O. 8 , R. 6 - Legal aet-off 
and equitable aet-off — Distinction — Payment of 
court-lcee-Court-fees Act (1870), Sch. 1 , Art. 1 . 

Set-off may be of two kinds :-A legal set-off and an 
equitable set-off. It would be oalled a legal*set*off where 
the amount olaimed is an ascertained sum, and where 
it is legally recoverable. It would be called au equitable 
set-off where the defendant is entitled to get credit 
for the amount though not in law but by way of equity 
equitably and where, for example, the amount olaimed 
le an unascertained sum. In the case of a legal set-off 
Ihe amount could be olaimed by the defendant as a 
mailer of right aubjeot to payment of court-fee while 


in the case of an equitable aet-off, the awarding of the 
amount is within the discretion of tha Court. Where 
in order to ascertain the amount claimed by the defen¬ 
dant by way of an equitable oet-off, it would be neces¬ 
sary to enter into a protracted enquiry and would cause 
delay, the Coart may refuse to deoree the araoantin tho 
same suit. Whether it 19 an equitable set off or a legal 
Bet-off a person would be entitled to a decree only if 
he pays the requisite court-fee on the amount olaimed. 

(Para 9} 

Anno. C. P. C.. O. 8 , R. 6 , N. 4 and 5 ; Court fee 3 
Act. Sch. I. Art 1. N. 3, Pis 3 and 4. 

(el Civil P. C. (1908i, O. 8 , R. 6 - Lessee autho¬ 
rised to carry out repairs up to certain amount — 
Actual amount payable for repairs, if legal set-oif. 

Where the lessee has bean expressly authorised under 
the terms of the lease to carry out repairs and im¬ 
provements op to a certain amount and it is only after 
investigation and enquiry that the Court can arrive at 
the actual amouot payable to the lessee, the amouot 
cannot be classed as a legal setoff as there is no ascer¬ 
tained sum before the Court. At best this could be re¬ 
garded as partaking of the nature of an equitable 
set-off. [Paras 16 and 17] 

Anno. C. P. C.. O. 8 , R. 6 N 4 and 5. 

(f) Civil P. C. (1908), O. 8 , R. 6 -Suit for rent — 
Municipal taxes and water taxes paid by tenant —. 
Amount of taxes, if can be considered as cross 
claim or set-olf. 

An amount paid by a tenant as Municipal taxes and 
water taxes In respect of the house let out to him would 
be considered to be a payment and not in the nature ot 
a oroes claim or set-off in a suit for rent. [Para 20] 

Anno. C. P. C., O. 8 . R. 6 . N. 1. 

(g) Civil P. C. (1908), S. 149 -Court-fee on claim 
for set-off—Payment at appellate stage. 

There is a discretion vested in the Court to allow the 
ooutMee to bo replenished and this cau be done at any 
stage. Thus, a defendant can be allowed to pay coart- 
fee on his claim for set off at the appellate stage, if, on 
the date of the suit, the defendant's claim was within 
time. [Para 21 } 

(h) Civil P. C. (1908). O. 20, R. 12-Court unable 
to grant relief for ejectment for want ol jurisdiction 
—Claim to rent pendente lite, if affected. 

No doubt where a plaintiff's suit for possession of 
property is dismissed by reason of want of title in the 
plaintiff to the suit property, the olaim for rent pen¬ 
dente lite also would not be deoreed beoause a person 
who has no title to the property cannot olaim compen¬ 
sation for use and ocoupation of tho property. But 
where tho plaintiff’* title to tho property is not ques¬ 
tioned and the Court is unable to grant tho relief for 
ejeotment by reason of the jurisdiction to grant the 
same having vested in another authority by speoial law, 
his claim to rent pendaxte lite cannot be affected and 
ooald be given a decree. [Para 22] 

Anno. O. P. C.. 0. 20, R. 12. N. 2. 

Abdul Wahed Ooasi - /or Appellants; Abdulla — 
/or Respondents. 

Judgment.—Theee are two oase?, an appeal 
and a oross appeal, whioh have arisen out of a 
suit instituted by one Hasan Shirza, who is tho 
respondent before us against the Muslim Bank 
oarrying on business as a Banking concern at 
Hyderabad and four others, in the Court of the 
City Civil Judge, Hydeiabad, on the allegation 
that the Muslim Bank took up on lease the 
building belonging to the plaintiff on 1 st Is fan. 
dar 1348 Fasli on a monthly rental of Bs. soo> 
for a period of five years and executed a rental 
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agreement in favour of the plaintiff on 20 th 
Khurdad 1348 Fasli. The plaintiff alleged that 
according to /the terms of the lease deed, the 
plaintiff had the right to eject the defendant 
from the premises if six months rent (ell in 
arrears and as tbe defendant had paid tbe r6nt 
only to the end of Thir 1349 Fasli , according 
to the terms of the Iea39 deed the tenancy 
terminated, and the plaintiff was entitled to 
eject the defendant. The plaintiff prayed for 
(a) a deoree for f jeotment against the defendants; 
and ib) a decree for tbe amount of rent due viz. 
Ba. 20,310 upto the date of the euit. One of the 
directors, Sbaik Ahmed was impleaded in the 
suit a? it was alleged that he took upon himself 
personal responsibility for the payment of the 
amount and prevailed upon the plaintff to stop 
Sling this euit. This suit was Sled on 19th 
Azur 1353 Fasli . An objection with regard to 
the valuation of the euit and the jurisdiction of 
the Court was raised by the Office and the Court 
finally deoided that the value of the suit was 
beyond tbe pecuniary jurisdiction of the City 
Civil Court according to the market value of 
the suit property and dirooted the return of the 
plaint to tbo proper Court. This order was 
passed on 16 th Ardibihist 1353 Fasli but tbe 
actual order directing the plaintiff to present 
the plaint to the proper Court as required by 
B. 71, Civil P. C., was made on 30th Aban 1353 
Fasli. After this endorsement was made the 
plaintiff represented the plaint in the High 
Court on 1 st Dai 1354 Fasli. Defendants 1 and 
6 filed separate written statements. The defen¬ 
dants while admitting the execution of the 
rental agreement in favour of the plaintiff, 
pleaded that they had spent large sums of money 
offeofcin* repairs and improvements to the building 
and olaimed that they were entitled to adjust a 
sum of Rs. 10,189-12-6 out of the amounts spent 
by them towards the rent that the plaintiff was 
demanding. The defendants also claimed credit 
for (a) a sum of Rs. 869-10-0 being the amount 
of costa awarded to the defendant by the City 
Civil Court when ordering the re-presentation 
of the plaint to the proper Court; (b) certain 
amounts which they said they had paid to the 
creditors of the plaintiff under instructions from 
the plaintiff; and (c) the amounts paid by the 
defendant on acoount of Municipal Taxes and 
Water Charges which the plaintiff was bound to 
pay in law. It was also urged by the defendants 
that a portion of the rent claimed had become 
barred. They contended that the plaintiff was 
not entitled to deduct tbe psriod between the 
date of the order directing tbe return of the 
plaint by the City Civil Court aud the date of 
the actual presentation of the plaint in the High 
Court lor the purposes of computation of the 
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period of limitation. The lower Court framed 
the necessary issues and oral and documentary 
evidence was led by the parties. After going into 
the account relating to the amounts paid by the 
defendants towards rent account the Court passed 
a deoree for Rs. 13,373-9 8 as against defendant 1 
and dismissed tbe suit a3 against the others. 
Defendant 1 and defendant 6 have filed an 
appeal jointly while a cross appeal has been 
filed by the plaintiff with regard to certain 
items whioh were wrongly given credit for. The 
lower Court dismissed the suit a9 regards eject¬ 
ment on the ground that the plaintiff bad to 
appear before the Rent Controller and obtain 
his permission. The plaintiff appeared before 
the Rent Controller and his application was 
dismissed. Against this order the plaintiff has 
filed a revision before us. 

[2] We heard the arguments of the respective 
Advooates in the appeal and tbe cross-appeal, 
while, we adjourned the hearing of the revision 
pending the deoision by the Full Bench on tbe 
question as to whether as against an order on 
appeal from the House Rent Controller, a revi¬ 
sion would lie to the High Court or whether the 
remedy lay by way of a writ of certiorari .. 

[3l Before dealing with the various items for 
which the defendants olaim credit it would be 
convenient to consider about the question of 
limitation as it is contended that the plaintiff is 
not entitled to deduofc the period from 16 th 
Ardibihisht 1353 Fasli to 1 st Dai 1854 Fasli . 

[4l The contention of the learned Advooate 
for the appellants is that tbe order directing the 
return of the plaint was made by the City Civil 
Court on 16 th Ardibihisht 1353 Fasli and the 
plaintiff chose to re-present the plaint in the 
High Court only on let Dai 1354 Fasli and this 
period cannot be regarded as a period as during 
whioh the plaintiff could be eaid to have been 
proeeoating a civil proceeding with due diligence 
and in good faith in a Court without jurisdic¬ 
tion, within the meaning of 8. 14, Limitation 
Act. It has to be recognised that this section should! 
be liberally oonetraed without disregard of thel 
words of the statute. 

[6] The scope of S. 14, Limitation Aot is that 
where a plaintiff has been prosecuting a civil 
proceeding in a Court and that Court by reason 
of want of jurisdiction either pecuniary or other¬ 
wise is unable to go on with the proceeding and 
the plaintiff is compelled to go on with the suit 
in another Court of competent jurisdiction, the 
period during whioh the plaintiff with due 
diligence oarried on the proceedings in tbe first 
Court would bo deducted for the purposes of 
computing the period of limitation for the suit. 
Explanation I to this seotion states that the 
day on which the suit was instituted in the first 
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Court and the day on which the proceedings 
ended in the Court would bath be taken into 
accoant for excluding the time. 

[6] In the case b-fore us the City Civil 
Court ceased to have jurisdiction after the value 
of the suit was assessed on the market value of 
the property and therefore the City Civil Court 
had to return the plaint for preae .ta*ion to the 
proper Court, under S. 71, Civil P. C. Sec¬ 
tion 71, Civil P. 0. enacts that the plaint could 
be returned for presentation to the proper 
Court at any stage of the suit and at the time 
of the return of the plaint for presentation to 
the proper forum the Court snail endorse on the 
plaint the particulars as to when the plaint was 
originally presented, and the reason why it is 
being returned. The return of the plaint to the 
proper Court is complete only af er the en. 
dorsement has been made by the Court on the 
plaint setting out the particulars given in 
euh-s. ( 2 l of 8. 71, Civil P. C. 

[7] It would appear from the proceedings in 
the City Civil Court that although aa order 
slating that the City Civil Court bad no juris, 
dictioa to try the suit because the value of the 
suit was beyond it3 pecuniary jurisdiction was 
parsed on 16th Ardibihiaht 1863 Pasli the neces¬ 
sary endorsement relating to the return of the 
plaint was made only oo 30th Aban 1863 Fasli. 
The endorsement of the dates of presentation 
and return are imperative under the law. Tr is 
endorsement is a part of the Court’s duty; 
therefore, until the endorsement is made, 
the proceedings cannot be said to have come 
to an end. The reason why an endorse¬ 
ment by the Court has been consider-d to be 
eesential is in order to know as to whether tbe 
same plaint whioh was filed in the original 
Court has been taken baok and represented in 
the Oonrt of competent jurisdiction. Ordinarily, 
no doubt, tbe plaintiff oaonot take advantage 
.of his own delay, but where there has baen a 
(delay on the part of the Court in making che 
[endorsement as required by the Civil P. 0., 
•he is entitled to an exolusiou of the period till 
the date the actual endorsement was made. 
That this is the settled law is birne out by the 
decisions of the Bombay High Court in the 
oasea of Basvanappa v. Krishnadu , 46 Bom. 
448 : (a. I. b. (8’ 1921 Bom. 879), and the 
Madras High Court in the case of Qopisetti 
Narayanaswami Naidu v. TManraju Venkata 
8vibarayadu, 9 m L. T. 816 : (9 I o. 64i). We 
are, therefore, of opinion that the plaintiff is 
entitled to exolude the period from 16th Ardi. 
bihisht 1863 Fasli to soth Aban 1863 Fasli. If 
this period were exoluied then no part of the 
oiaim for rent would be barred, 
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[8l The items for which the defendants 
claim credit may be classified und*T tbe follow¬ 
ing beads : (i) Amounts spent on account of 
repairs and improvements to tb6 suit house ; 

(ii> amounts paid by th* defendant on account 
of Municipal Taxes and Wa'ec Charg-s due in 
resp-ot of tbe suit h uee direct to the Munici¬ 
pality; (iii) tbe amount of cords awarded by the 
City Civil Court to the defendants against the 
plaintiff. 

[91 It is necessary to consider whether the 
sums tor which the defendants olaim credit, on 
a proper interpretation of the written state¬ 
ment, amount in law, to a plea of payment or 
adjustment of accounts, or whether they partake 
of the nature of a set-off suoh as is contemplat¬ 
ed by S. 110 Civil P. C ( 0 . 8, K. 6, Indian Civil 
P. 0 ) It would be regarded as a pb-a of payment 
where the satisfaction or extinguishment of the 
debt is effected prior to the stage of defence, 
while it would be a plea of s^uoff where it is 
sought to extinguish tbe claim after the date 
wh* n the defence is raised. Bet-off may be of 
two kinds: a legal set-off and an equi able set-off. 
It would be called a legal set-off where the 
amount claimed is an ascertained sum, and 
where it is legally recoverable. It would be 
Called an equitable set-off where the de endam 
is entitled to g-*t oredit for the amount though 
not in Uw but by way of equity equitably and 
where, for examule, the amount olaimel is an 
unascertained sum. In the ca^e of a legal set-off 
the amount could be claimed by the defendant 
as a matter of right subjeot to payment of 
court-fee while in the case of an equitable set¬ 
off the awarding of the amount is within the 
discretion of the Court. Where in order tj as 
osrtain the amount olaimed by the defendant 
by wav of an equitable set-off, it would be 
necessary to enter into a protracted enquiry and 
would oause delay, the Court may re’use to 
deoree the am mot in the same suit. Whether it 
is an equitable set-off or a l*gal set-off a person 
would be entitled to a deoree ouly if he pays 
the requisite court-fee on toe amount claimed. 
The majority of the High Courts are of the opi¬ 
nion tha* it makes no difference whether it i 9 a 
legal eet-off or an equitable set-off In either 
oa9e the defendant would be enticed to a decree 
for the same only if he pays court fee on the 
amount claimed. In thia oonneo ion we might 
refer to the ease of Lalcshmanan Chettiar y. 
Bamanathan Chettiar , A I. R. (22) 1936 Mad. 
116: (68 Mad 338) and in the case of Bhikubai 
Govindji A Co., 0. P % Contracting A Mining 
Syndicate, Nagpur, 166 I. 0. 430; (a. I. R, (28) 
19*8 Nag 222 ) and the oase of Hosiery Knitting 
Mills Ltd., Delhi v. $. Wahid-uddin, 183 
!• 0- 838 : (A. I. B. ( 26 ) 1939 Lah. 166). There- 
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fore, if any of the items claimed by the defen. 
dant partake3 of the nature of either a legal 
set off or an equitable set-off, the defendant 
would have to pay the court fee on the amount 
claimed. 

[ 10 ] The claims made by the defendants are 
of different catt-gories. bo far as the amount 
that the defendauts oluim on account of repairs 
and improvements to the oait house are concern¬ 
ed. we are of opinion that inasmuch as the 
amount is not ascertained the claim would par¬ 
take of the oature of an equitable set-off' 

[ 11 ] As regards the amounts paid by the 
defendants on acoount of Munioipal Taxes and 
Water Charges am also thosa amounts whioh 
the defendants paid towards the payment of 
decrees agamst the plamtiff are liable to be de. 
ducted from the rent and would n>>t come within 
the category of a legal or equitable set-off. 

[ 12 ] The decretal amount would certainly 
fall within the four corners of s. 110 Civil P. C., 
and would constitute a claim by way of a legal 
set-off. 

[13] Let us take the claim relating to the 
sums spent ou repairs and improvements. The 
amount claimed by tbe defendants comprises of 
two items: (D A sum <f ks. 10,000 for whioh 
the defendants allege they had express authority 
from tbe plaintiff to spend the sum, even at the 
time of the commencement of the lease (They 
rely upon cl. 4 of the lease deed Exhibit 1.). 
(2) Another sum of bs. 1,089-12-0, which they 
say, they spent over and above the sum of 
its. 10,000. Wi h regard to tbis amount also 
they allege they had authority from the plain¬ 
tiff. In proof of that authority they rely upon 
Ex. Ahf 10, which purports to be a receipt 
dated sist Khurdad 1343 Faslt executed by the 
plaintiff in favour of the Muslim Bank and 
Stores. 

[14] Mush of the argument in this appeal 
was directed against the claim for these two 
items. As regards the first item of Its. 10,000 the 
contention of the learned Advocate for the res- 
pondcnts is that tbe defendants have not 
proved tbe aotual expenditure for repairs and 
therefore they are not entitled to the amount. 
Alternatively it is contended that under one 
of tne con litions of the lea-edeed. where tbe 
defendant* are in arrears of the rent far over six 
mouths, tbe defendants are debarred from ad 
jusiing the whoie of the °um of tie. 10,000 even 
if they had spent that sum for repairs, but they 
were entitled to get credit only for an amount 
equivalent to the rent for six months. The learn¬ 
ed Advocate for tbe appellant argues that there 
was uo necessity to prove the actual expenditure 
incurred on account of repairs effected because 
the plaintiff never raised any objection to that. 
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As regards the second argument that the defen¬ 
dant is not entitled to appropriate more than six 
months rent for repairs where the rent is in 
arrears for over six months, the defendants' 
Advcoate argues that such a condition is in the 
nature of a penalty and therefore the Court 
would net enforce it. 

[15) It would be neoessary to look into the 
pleadings and proceedings in the case in order 
to deoide as to whether the sums of Rs. 10,000 
and Rs. 1,089-12-6 are payable to the defendants. 
In para 2 of the written statement which is 
in reply to para 2 of the plaint defendant 1 
merely stated that permission had been given by 
the plaintiff to effeot repairs and improvements 
upon a limit of Re. 10,000 He entirely based 
his claim for the sum of Rs. 10,000 merely on 
tbe authority given to him by the plaintiff in 
the lease deed to spend sums upto Rs. 10,000 
and did not claim the amount because he had 
spent the sum. This faot is also borne out by the 
statements made by the defendant when called 
upon by the Court to give particulars of the 
claim. Ou 4th Ardibihisht 1364 Fash he was 
asked by tbe Court to give details ol the amounts 
spent by him on account of repairs. He took 
time to give tbe details, bat on a later date he 
stated to tho Court that details of the sum of 
Rs. 10,000 were not given because ho was claim- 
ing tbe amount on the basis of the stipulation in 
the lease deed. 

[16) Under the law where a lessee effeota 
repairs which the landlord was bound to make 
and he failed to do so and tbe tenant actually 
effects the same it is open to the tenant either 
to deduot the amount spent from the rent as and 
when the amount is spent or recover it from the 
landlord otherwise. In thi9 case, however, it is 
not a oase of the lessee having had to effeot re¬ 
pairs owing to tbe default of the lessor but the 
lessee had been expressly authorised under the 
terms of the lease to oarry out repaira and im¬ 
provements npto a maximum amount of Rs. 
10 , 000 . The oovenant in the lease deed is only 
an enabling covenant authorising the lessee to 
effect repairs and improvements upto a limit of 
Rs. 10.0CO. It therefore follows that tbe defen¬ 
dant in thi3 case would be entitled to get the 
amount if he oan satisfy the Court that he ac¬ 
tually spent the amount. The question is, as to 
under what oategory of claim this amount would 
come under. Could it be regarded as a legal set¬ 
off? It cannot be considered to be a legal set-off 
because although the amount claimed is a fixed 
sum still the Court cannot grant a decree to the 
defendant for Rs. 10,000 unless it is satisfied that 
the amount claimed was actually spent. But in 
order to get the amount from the plaintiff he 
ought to be able to prove actual amount eP 0Dfc 
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by independent evidence. A3 pointed out above 
the defendant did not ohoo3e to lead any evi¬ 
dence in this regard. Thus it is clear that it is 
only after investigation and enquiry that the 
Court can arrive at the actual amount payable 
to the defendant. This item, therefore, cannot 
be olassed aa a legal set-off as there is no ascer¬ 
tained Bum before the Court. 

[17] At be3t this could be regarded as partak- 
ling of the nature of an equitable set-off and 
las pointed out by us above where it is an equit¬ 
able set-off, there is always a discretion vested 
in the Court to award it or refuse to award it. 
In this connection we would like to observe that 
just as the defendant has produced receipts and 
vouobers for payments made by him to the ore- 
ditors of the plaintiff and towards Munioipal 
Taxes, it was upon him to have produced vou¬ 
obers likewise, for the amounts aotually speDt in 
respaofc of the repairs and improvements. The 
learned Advocate for the respondent took us 
through the evidence on record and invited our 
attention to one of the annual reports of the 
defendant Bank, whiob is an admitted dooument. 
The annual report oontains extraots from the 
plaintiff's account with the defendant Bank and 
we happened to go through those accounts and 
their perusal shows that at various places wher¬ 
ever items of repairs to the house were debited 
to the plaintiff a remark is made stating that 
vouchers are not available. Ordinarily we would 
presume that the annual report of a Banking 
concern would represent the state of affairs of 
the Bank as they stood. It was urged by the 
learned Advooate for the appellant that he 
m >V-t be given an opportunity to prove his 
aocounts relating to the repairs and improve¬ 
ments to the suit house. We do not think that it 
would serve any useful purpose by remanding 
the oase to the lower Court at this stage, espe¬ 
cially when the report shows that there is no 
documentary proof for the actual spending of 
the money. We think that the defendant is not 
entitled to set off the sum of Rs. 10,000 either in 
law or in equity as against the claim of the 
plaintiff. 

[ 18 ] Having come to the oonolusion that the 
defendants are not entitled to the sum of Rs. 
10,000 we do not think it necessary to go into the 
question as to whether they are debarred from 
olaiming the amount by reason of their having 
been in default in the payment of reDt for over 
flix months. We, therefore, agree with the lower 
Court that this item of Bs. 10,000 is to be dis. 
allowed though our reasons for disallowing the 
eame are different from those of the lower Court. 

[19] The second item under the same head- 
ing of repairs to the house, is the sum of Ra, 
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1 , 039 - 12 - 6 . The defendant contends that this 
amount is over and above tbe sum of Rs. 10,000 
whiob be was entitled to spend under the terms 
of tbe lease deed. The documentary evidence 
in support of this claim is Ex. Alif 10. As 
regards this item wo sre of opinion that the 
defendant is net entitled to tbe same. Exhibit 
Alif-ll which is dated 25th Khurdad 1346 Fasli 
is a letter written by tbe plaintiff to the defen¬ 
dant. In this letter tbe plaintiff sajs that the 
defendant is empowered to spend snv further 
amount regarding construction upto Hs- 10 , 000 . 
It ha3 to be noted that this document, Ex. 
Alif-ll is of a date subsequent to that of Bx. 
Alif-10. In this letter the plaintiff expressly 
sayB that tbe defendant is entitled to spend aDy 
further amount upto Rs. 10 , 000 . This can only 
mean that tbe plaintiff authorised tbe defendant 
to spend on acoount of repairs upto a maximum 
of Rs. 10.000 and not above How could it be 
construed that tbe plaintiff bad agreed to the 
defendant spending a further sum of hs. 1,089- 
12-6? Further it was stated that vouchers in 
respect of this item had been filed in Court. No 
vonohers have been filed. The defendant should 
have produced the relative accounts showing 
the entry relating to this item of expenditure. 
For all tbe above reasons, we hold that defen¬ 
dant is not entitled to this amount. 

[20l Under 8 .108 <g). T. P. Act, where the 
tenant pays the Munioipal Taxes and Water 
Charges whioh the landlord is primarily liable to 
pay, the payment would be regarded in sub- 
stance a9 payment to the landlord. By a fiotion 
of law the tenant would be considered as autho¬ 
rised by tbe landlord to adjust the rent towards 
payments made by him. Therefore these amounte 
would be considered to be payments Bnd not in 
the nature of a cros3-claim or set-off. The plea 
of the defendant amounts to this that tbe rent 
owing to the plaintiff has been satisfied in part 
by these payments. The defendant would be 
entitled to credit for the taxe9 and water 
charges paid during the pendenoy of the suit. 

[ 21 ] The next item that has to be considered 
is the sum of Rs. 869-10-0 being the oosts awarded 
to the defendant by the City Civil Court. As 
observed by us above, this item is an ascertained 
sum. It is an amount whioh is legally recover, 
able from the plaintiff by the defendant, and 
therefore, it partakes of the nature of a legal 
Eet-off. Being a legal set-off, we are of opinion 
that the defendant should pay court-fee on the 
same and is not entitled to it without payment 
of oourt-fee. Illustration d of 8. 110 dearly 
shows that the two daims of the plaintiff and 
the defendant are pecuniary daims and there¬ 
fore may be set off against each other. We hold 
that, this is a legal set-off which oan be allowed, 
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bat before a decree could be passed in favour 
of the defendant for this amouut, it is essential 
that the defendant should pay court-fte on the 
same and do plea of &et.off would be entertained 
by a Court until the court-fee in respect of the 
same has been paid. Reliance was placed by 
the learned Advocate for the respondents on the 
decision of the Lower Burma Chief Court in the 
oase of Muthu Erulappav. Venku Thathayya , 
86 I. 0. 9t7 : (A. I. R. (4) 1917 L. B. 179) and 
he argued that the defendant could not bo 
allowed to pay court fee at this stage. We are 
of opinion that that decision cannot apply to 
the facts of this case for m that case the original 
Court had not decided the question of valuation. 
In the case before ue there is no question cf 
valuation being determined because it is an 
ascertained sum. Section 642, Civil P. C., per. 
mits the Court to grant time to a party to 
make up the wbule or part of the court-fee 
payable where the document has been filed on 
no court fee or defioit court-fee. There is a dis¬ 
cretion vested in the Court to allow the court- 
fee to be replenished and this oan be done at 
any stage. As was observed by their Lordships 
of the Privy Council this discretion extends to 
the whole or any part of the fee prescribed and 
can be exercised at any stage. In this oonueo- 
tion the leading case of Faizullah Khan v. 
Mauladad Khan , 66 I. A. 282 : 117 I. 0. 493 : 
(A, I. K. (16) 1929 P. 0. 147) is an authority 
on the point. Therefore, the Court has always 
a discretion to grant time for the payment of 
the court.fee. We see no reason why the defen¬ 
dant should not he allowed to pay the court.fee 
at this st*ge. We are, therefore inclined to 
follow the view of the Patna High Court in the 
oase of Jugal Kishore Narain Singh v.Bankey 
Beharilal , A. I R (22) 1936 Pat. 110 : 166 l. 0. 
344. It was argued tbat this decretal debt was 
cle.irly barred and to allow the defendant cre¬ 
dit for this amount would be depriving the 
plaintiff of a valuable right of limitation. 
We oan not uphold this argument. In order to 
consider whether a claim by way of set-off 
made by the defendant is within time, the date 
to be taken into consideration is the date of the 
suit and if on that date the defendant's claim 
was within time, no question of limitation would 
arise because on that date it was an amount 
which was legally recoverable. We are support¬ 
ed in this view by a judgment of the Calcutta 
High Court in the case of Barindranath v. 
Sourind'anath, I.L B. (1942) 2 Cal. 486: (A. I. R. 
(29) 1942 Cal 669). We, therefore, hold that 
on the defendant deporting the requisite court- 
fee payable on the sum of rs. 869-10-0 in the 
lower Court and in th* appeal here he would be 
entitled to set off the amount as against the 


A. I. B. 

claim of the plaintiff. We grant the defendant 
two weeks time to pay the requisite court-fee, 
(22J A last argument *as advanced by the 
learned Advocate for the defendant stating that 
under the provisions of 8. 238, Civil P. 0., 
where a suit for possession has been dismissed, 
no decree could be passed for rents pendente hte * 
Section 238 corresponding to 0 . 20 , K. 15, Indian 
Civil P. C , merely shows the pr cedure to be 
followed w hen passing a decree in a suit filed for 
possession of immovable property and for mesne 
profits or rents. No doubt where a plaintiff's 
suit for possession of property is dismissed by 
reason of want of title in the plaintiff to the 
suit property, the claim for rent pendente 
liie also would not be decreed beoause a per¬ 
son who has no title to the property cannot 
claim compensation for use and occupation of the 
property. But where plaintiff's title to the pro¬ 
perty is not questioned aud the Court is unable 
to grant the relief »or ejectment by reason of 
the jurisdiction to grant the same having been 
vested in another authority by speoial law, his 
cla»m to rent pendente hie cannot be affeoted 
and he could be given a decree. One oa6e of 
our High Court namely, Mahomed Husain 
Khan v. Nawab Mir Nazir Ah Khan % 87 
Deccan Law Rept. 178 is distinguishable beoause 
in that case their Lordships Qamar Hasan and 
Siadat Ali Khan JJ. held that because the 
plaintiff did not give the statutory notiC9 and 
the plaintiff was at fault, he would not be 
entitled to a decree for the rent pendente hte . 
Ar other caee which is also distinguishable ia 
the case reported in 147 1 , c. 166 «?). In that oase 
the property in respeot of whioh rent peyidente 
hte was sought was auctioned and sold to a 
third party during the pendency of a litigation. 
Under those circum-tances the Judges held that 
the person w’ho became the owner thereof could 
not be deprived of the income from the pro- 
perty. This argument of the learned Advocate 
cannot prevail. 

[231 The oross-appeal of the respondent re¬ 
lates to two items which the lower Court had 
given credit for. They are (i) a sum of R9.1,460 
(21 a sum of Rs. 612 - 6 - 0 . The contention with 
regard to item No. 1 is that an identical amount 
has been given credit for already. The lower 
Court inadvertently deducted the amount over 
again- The learned Advocate for the appellant 
rightly conceded that that amount could not be 
given credit for. We therefore modify the 
decree by adding the amount of Rs. 1,460 to the 
deoretal amount payable to the plaintiff. As 
regards the second item whioh relates to the 
tax pa»d by the defendant for a portion of 
the house, plaintiff’s Advocate argues that that 
amount of tax is not payable by the plaintiff 
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because that tax was levied on account of the 
defendant having sub-let tbe house and deriving 
rent. There is no material before us to decide 
about this. This fact that the bill for the tax 
payable was sent in the name of the defendant 
is not conclusive on ihe point. We are not pre¬ 
pared to deduct the amount, once it comes 
under tbe category of taxe3 payable to the Muni¬ 
cipality which the Ie3cOr is bound in law to pay. 

[24] In the result tbe appeal of the defen¬ 
dant is allowed in part and tbe cross-appeal of 
the plaintiff is also partially allowed. The de¬ 
cree of the lower Court would be modified by 
the addition of the sum of Rs. 1.450 and by tbe 
deduction of amounts paid by the defendant on 
aooount of Municipal Taxes and Water Charges 
during the pendency of the suit, and there will 
be a decree for Rs. 869-10-0 in favour of defen¬ 
dant 1 on his paying the ad valorem court fee 
payable in lower Court as well as in this Court. 

[25] The learned Advocate on behalf of de- 
fondant 6 argued that the lower Court was 
wrODg in not allowing separate costs. We are 
0 ! opinion that it is a matter for the taxing 
authority as the Court has dismissed the Guifc of 
the plaictiff as against defendant 6 with costs. 
The judgment does not require any modifica¬ 
tion. 

[ 26 ] As regards the costs of this appeal and 
oross-appeal the plaintiff would be entitled to 
get his costs to the extent of the amount for 
which the defendant has appealed viz., Rs. 669- 
10-0 while the defendant would be entitled to 
costs of both the Courts on the deoree for 
Rs. 869 10 0 in his favour. This judgment will 
govern Appeal no. 9/l/l950. 

[27] A decree be framed in accordance with 
the directions contained in Paras 19 and 21 
supra, (Paras 22 and 26 of this report-Ui.j on 
16-11-1950, and if the defendant-appellant fails 
to pay the court-fee by that date a9 ordered in 
Para 19 supra, the plaintiff would be entitled 
to a decree without deduction of the sum of 
Ra. 869-10-0 and proportionate costs thereon. 

P• B-B. Order accordingly . 


A. I. R. (88) 1951 Hyderabad 63 (0. N i 18.) 
SlDDIQt AND 8BINIVASA CHARI JJ. 

Kaisar Vardha Reddy — Appellant v. 
Manvat Rao — Respondent. 

Appeal No. 36/4 of 6ih Azue 1357 F., D/- 7-2-1950. 

Civil P. C. (1908), O. 12. R 1 —Suit lor declara¬ 
tion on basis o' unregistered document — Specific 
Relief Act (1877), S. 42—Registration Act (1908), 

o« Wi 

• 

Where a plaintiff goes for a declaration of his righ 
w ft patta based on an unregistered deed of sale, no 
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deoree can be passed in plaintiff's favour even if the 
defendant admits the plaintiff's allegations. [Para 1) 

Anno C. P. C., 0 12, It 1, N. 1; Spe. Relief Act, 
S. 42, N. 10; Reg. Act, S. 49, N. 2, 4. 

J. 7. parsing 'Rao—for Appellant. 

Siddiqi J.—This is a second appeal. A suit 
was filed for declaration of right to patta. 
in the trial Court based on an unregistered 
deed of sale. Tbe defendant admits tho 
plaintiff's allegations and has no objeocion to 
a decree being passed according to tbe plain¬ 
tiff’s claim. Tbe trial Court and the first app6l. 
late Courb dismissed the suit on tbe specific 
ground that under the provisions of tbe Transfer 
of Property Act, considering tbe value of tbo 
right involved, no effective transfer of right or 
title oan be mace without registering the docu¬ 
ment evidencing such a transtsr. Tbe learned 
lawyer for the petitioner relies on Ganda Singh 
v. Bhan, A. I. R. (10) 1928 Lab. 310 at p. 311 : 
(73 1 . C. 759), and on Santa v. Wassava Singh, 5& 
P. R. 1390 p. 166 , and a ruling oJ this High Oourt 
32 Decoan L, B., 885. These rulings lay down 
the broad principle that despite the fact that 
there may he insufficient evidence in the case, 
the Court can proceed to decide tbe case on tbe 
admissions of the parties in the pleadings. But 
this has to be borne in mind that in cases where 
mere question of proof is involved admission 
oan be taken into aooount and must bs taken 
into account and Court can proceed under the 
provisions of the Civil Procedure Code to pass 
a deoree accordingly. Tho reason being that in 
all civil matters tbe Legislature or the Govern¬ 
ment or the King, according to the Eoglisb 
principles now adopted in our procedure, has no 
power or right to interfere and the orders and 
tbe judgments of the 0 .urt must follow tho 
statements and admissions of the parties wlm 
are the sole and absolute navigators of their 
own cases. Ordinarily admissions in pleadings 
will be oouolusive evidence of tbe facts. But 
oertain matters may be proved and still those 
matters may not be sufficient to create that 
position whioh may entitle a party to a certain 
relief. The admissions will be effective only to 
this extent that the Court oan hold ooDolusively 
that a doouimnt unregistered was exeouted in 
favour of the plaintiff, and that the defendant 
has no objection in giving the required relief to 
the plaintiff. But to entitle a person to a dec¬ 
laration of decree under 8. 87 of the local 
Speoifio Relief Aot, it is necessary that the 
plaintiff must be entitled to get that particular 
relief granted. It is admitted by the appellant's 
lawyer that no title to the patta aotually passed 
to the plaintiff unless that document was tegiB. 
tered. Evidently plaintiff is not entitled to patta 
under the transfer, beoause the transfer ; B | 
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ineffective under the law of Registration. That 
being so tbe mere fact that execution of an 
ineffective document has been proved by admis¬ 
sion will not complete the defect of title 
arising under a specific law It is a well known 
doctrine of law that consent of parties cannot 
override a statute. For instance, no plaintiff 
can get over the bar of limitation and similarly 
he cannot get over the bar of tbe law of regis¬ 
tration because the other party does not object 
to it. But, of course, in cases where admission 
completes the title of the plaintiff by proof of 
the facts (subject of admission), naturally tbe 
fact that a particular document was unregistered 
will not operate against the plaintiff. For ex¬ 
ample, in a 9uit for recovery of money under a 
bond and in similar cases where registration of 
document does not affect completion of the title 
mere admission will be enough to entitle the 
plaintiff to get a decree thereon. We see no 
reason to interfere with the concurrent judg¬ 
ments of tbe two lower Courts and the point of 
law argued fails. 

[ 2 l This appeal is, therefore, disallowed with¬ 
out costs, for the respondents have not put in 
any appearance in this appeal. 

[3] Srinlvasachari J.—I agree. 

D.H. Appeal dismissed . 

A. I. R. (38) 1951 Hyderabad 64 [C . N. 19.] 

M. S. Ali Khan and Shbipat Rao JJ. 

Yengal Venkalnarsa Reddy — Petitioner 
-v. State. 

Petition No. 1227 of 1950, D/- 20 9-1950. 

Public Safety—Hyderabad Public Safety and 
Public Interest Regulation (XII [12] of 1358 F.), 
S. 5—Section is void being inconsistent with Art. 
21 of the Constitution ol India. 

Article 21 of the Constitution lays down that no 
person shall be deprived of hie life or personal liberty 
except according to procednre established by law. No 
procedure has been laid down in the Hyderabad 
Public Safety and Public Interest Regulation which 
must be followel before depriving a citizen of bis 
personal liberty. It gives very wide and unlimited 
powers to tbe Security Officer for calling upon a citizen 
to execute a bond. Such powers ore clearly against tbe 
spirit of Art. 21 of the Constitution and the general 
spirit of Part III of tbe Constitution regarding funda¬ 
mental rights. Section 5 therefore of the Security 
Regulation is inconsistent with tbe provisions of Art. 21 
aDd is therefore void under the provisions of Art. 13 
of the Constitution. [Para 2J 

Md. Murtma Khan—for Petitioner, Oopal Rao 
Tuljapurkar—for the Stale. 

Order_This is a petition for the is3ue of a 

writ praying that the order issued by the Civil 
Administrator, Warangal, dated 10 - 6.£0 against 
the petitioner requiring him to furnish 2 sure- 
ties of Rs. 10,000 each for keeping the peace and 
for maintaining good behaviour for a period of 
■2 years, be quashed. 


A. I. R. 

[ 2 ] We have perused the order under con¬ 
sideration. It appears that originally restrio- 
tions were imposed by an order dated 7-6-1949 
against the petitioner under S. 2, Public Safety 
and Public Interest Regulation, prohibiting him 
from entering the limits of Warangal District 
without previous permission These restrictions 
were withdrawn by tbe said order under con¬ 
sideration. In Showkatunnissa Begum v. State, 
(A. I. R. ( 37 ) 1950 Hyd. 20 ), a Full Bench of this 
High Court has declared 8. 2 of the said Regu¬ 
lation (Public Safety and Publio Interest) void in 
view of the provisions of tbe Constitution. Hence, 
the order under consideration is prima facie 
liable to be challenged. The learned Advooate- 
General has argued that the order under con¬ 
sideration obviously passed under the provisions 
of s. 5 of Regulation No. 12 of 1358 F., i. e., 
the Security Regulation, though no mention of 
that Section is made by the Civil Administrator 
in his order dated 10-6-50. Even supposing that 
tbe said order was passed under the provisions 
of 8.5, Security Regulation, we have to see 
how far it is in accordance with the provisions 
of Art. 21 of the Constitution of India. The said 
8. 5, Ol. (2) lays down that if the suspect does 
not execute tbe bond as ordered he shall be 
committed to jail for a period for which the 
eecurity was ordered to be furnished. This in 
our opinion amounts to deprivation of the per¬ 
sonal liberty of a citizen if tbe security demand¬ 
ed be not furnished. Article 21 of the Constitu¬ 
tion lays down that no person shall be deprived 
of his life or pereonal liberty except according 
to procedure established by law. We have perus¬ 
ed this Regulation in the light of the test laid 
down in tbe Article. We find that no procedure 
has been laid down in the said Security Regu 
lation which must be followed before depriving 
a oitizen of his pereonal liberty. It gives very 
wide and unlimited powers to the Seourity Offi¬ 
cer for calling upon a citizen to execute a bond. 
The learned Advocate General concedes and 
very fairly concedes this point. In our opinion, 
such powers are clearly against the spirit of 
Art. 21 of the Constitution and the general spirit 
of Part III of tbe Constitution regarding funda 
mental rights. It is our duty to uphold the Con 
stitution. We therefore hold that the said Section 
of the Security Regulation is inconsistent with 
the provisions of Art. 21 and is therefore void 
under tbe provisions of Art. 13 of the Constitu¬ 
tion. We quash the order of the Civil Adminis¬ 
trator dated 10.6-50. If any bond or bonds have 
been 6xeouted they shall stand cancelled. This 
order will cover the other petition submitted by 
Yengal Venkatnarsa Reddy son of DharmaRao. 

R.G.D. Order accordingly. 
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A.I.B (38) 1951 Hyderabad 65 (C. N. 20.] 

Qimar Hasan and Srinivasa Ohari JJ. 

Pratabgir—Appellant v. Chandmal Dhud - 
dha and otters — Respondents. 

Appeal No. 55/1 of 1950, D/- 13-9 1950. 

Civil P. C. (1908), S. 41 —Hyderabad Civil P. C., 
S. 258—Jurisdiction of transferee Court how long 
continues. 

The executing Court cease.: to have jurisdiction once 
It seals certificate of non-catisfaction to tbe Court 
passing the deoree. Section 258. Hyderabad Civil P. C., 
corresponding to S. 41, Civil P. C., merely requires an 
intimation to the transferor Court. No particular form 
is necessary for suoh intimation. A copy of decree need 
not accompany tbe intimation. Hsuce the non-sending 
of the copy of decree along with tho certificate of Don- 
satisfaotion does not make any diSereoce as regards 
tbe ousting of the jurisdiction of the executing Court. 

(Paras 8, 12] 

Anno. Civil p. C„ S. 41. N. 2 ; S. 42, N. 3. 

Takur Harikishan Singh and J. Narasimha Rao 
—for Appellant ; Rai Maniklal Wagre and Shanker 
Rao Boregaonker—/or Respondents. 

Judgment.—This i9 an appeal in execution 
proceedings againat the order of the Sadar Ada. 
lat, Gulahanabad, Medak, dismissing the appli. 
cation for execution filed by the appellant on 
the ground that tbe executing Oourt ceased to 
have jurisdiction and that the application was 
barred by limitation. The faots briefly relating 
to this ca3G are that the appellant Raja Pratab- 
fiir obtained a decree against Seth Chandmal 
Dhuddha on the basis of an award on 23 rd Azur 
1841 Fasli. This deoree was passed by the 
original side of tbe High Court. The deoree. 
holder applied for a partial transfer of the 
deoree to the Sadar Adalat, Medak, for execu¬ 
tion and the deoree was transferred on 6th 
isfandar 1841 Pasli, After tbe deoree was trans¬ 
ferred to the Sadar Adalat, Medak, the deoree- 
holder applied for attachment of a bungalow 
belonging to the judgment.debtor and the same 
was attached in Mehar 184 1 Fasli. 

la] The bungalow that was attaohed by the 
deoree-holder Raja Pratabgir was mortgaged to 
Nawab Lutfuddolla and Nawab Lutfuddolla 
obtained a deoree on the basis of his mortgage 
and this deoree also was passed by the original 
side of the High Court. After transfer of the 
deoree to the Sadar Adalat, Medak, Nawab 
Lutfuddolla also applied for bringing the mort- 
gaged property to sale and on I6th Farwardi 
1348 Fasli when tbe question arose as to in whose 
deoree the property was to be sold, the Court 
deoided that the property be brought to sale in 
the mortgage deoree of Lutfuddolla that being 
a mortgage deoree while the deoree of Pratabgir 
was only a money deoree. Therefore, the exe- 
oation proceedings in Pratabgir’s deoree were 

S ‘he sale proceeding in 

Lutfuddolla s deoree. Finally the property was 
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sold in Luifuddolla’s deoree and on 4th Mehir 
1349 Fasli the Court passed tbe following order: 

"The eale proceeds realised by the eale of tbe Bun¬ 
galow in Lutfuddoila's decree are not enough even to 
satisfy tbe decree in favour of Lutfuddolla tbe mort¬ 
gagee, aud, therefore, there iB no amount available for 
payment to the other decree-holders against Seth 
Chondmal. Nobody is present on behalf of Kaj Pratab- 
Rir. Petition is rejected.” 

The Court sent an intimation ou 8th Mehir 1349 
Fasli to the Couit which passed the decree. 
This order was passed in the file relating to the 
execution in Lutfuddoila’s deoree, and in Raja 
Pratabgir’e file it was merely stated that orders 
have been passed in Lutfuddoila’s case. 

[3] After the sale was made final in Lutfud. 
dolla’8 caee, the judgment-debtor preferred an 
appeal to the Division Benoh of the High Court 
and the Division B-nch of the High Court on 
20th shehrewar 1362 Fasli allowed the appeal of 
the judgment-debtor, set aside the sale and 
direoted re-sile of the property- Against this 
judgment of the High Court, the deoree-holder 
Nawab Lutfuddolla preferred an appeal to the 
Judicial Committee and in the Judioial Com¬ 
mittee tbe appeal abated by reason of no legal 
representatives having been brought on record 
of the deoeased deoree-holder, with the reanlt 
that the judgment of the Division Bsnoh dated 
SOth Shehrewar 1362 Fasli became final. It has 
to be noted here that after the aforesaid judg¬ 
ment of the Division Bench the file was received 
in the 8adar Adalat, Medak, tho original Court 
on 1st Dai 1863 Fasli but no proceedings took 
place as the matter was pending before the 
Judioial Committee. 

[4] After all these proceedings Raja Pratabgir 
filed an application for exeoution on 9th Azur 
1359 Fasli praying that the p-operty be sold 
subjeot to the mortgage in favour of Nawab 
Lutfuddolla. When there was an objection by 
the Office that the application was not in the 
proper form Raja Pratabgir filed another appli¬ 
cation on 19th Azur 1859 Fasli of the same pur- 
port. This application was rejeoted by the lower 
Court on 26 .8-1950 after hearing the objeotion of 
the judgment-debtor, holding that th» Executing 
Court had no jurisdiction and that the applioa- 
tion was barred. It is against this order of 
26-8-1960 that the deoree-holder, Raja Pratabgir 
has come up in appeal to the High Oourt. 

[fi] The two main points that arise for oonai. 
deration iri this appeal are ( 1 ) whether the 
executing Court ceases to have jurisdiction 
immediately it intimates the Court whioh passed 
the deoree that the execution is not poesible, ( 2 ) 

S P 0r r he Pr ?f nt ap P Uoation datai 19th Azur 
1369 Fasli is not barred by limitation in view of 

5® ™ !i b u‘‘ h9 J r6vi0Qa a PPl'°»‘ion was reject¬ 
ed on 4th Mehir 1849 Faali and whether this 
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could be regarded as a revival of the previous 
application. 

[6] We beard the arguments of the respec¬ 
tive advocates at length. We proceed to con¬ 
sider the points that were urged before us at 
the bar. The main contention of the Advocate 
for the appellant is that the mere giving of 
intimation by the executing Court to the Court 
which passed the decree of there being no fur¬ 
ther proceedings in execution does not by it¬ 
self oust the jurisdiction of the executing Court. 
Alternatively he contends that in this case a 
copy of the decree was not sent along with the 
intimation and therefore, in any event, the 
Court must be held to have seisin of the case. 
In support of this argument the learned Advo¬ 
cate relied upon a case reported in II Ain-i Dec- 
can, p. 423. He also relied upon the Privy 
Council case reported in Maharajah of Bob- 
bili v. Narata Baju, a. I, R. (3) 1916 P. C. 16: 
(39 Mad. 610). Another case which he referred 
to was the case reported in Udaibhan Pratap 
Singh v. Sheoramji A. I. R. (7) 1920 Pat. 128: 
(68 I. C. 087). Before dealing with the cases 
cited by the learned Advocate for the appel¬ 
lant, it would be desirable to refer to the rele¬ 
vant section of the Civil Procedure Cede, which 
relates to the sending of non-satisfaction certi¬ 
ficate by the executing Court. Section 258, 
Hyderabad Civil P. C„ corresponding to 9. 41 
Indian Civil P.C. is in point. The Court to which 
a decree has been transferred for execution, has 
seisin of the case till such time as the decree 
has been executed, or where it has not been 
possible to execute the decree. In either of 
these contingencies, the transferee Court has to 
apprise the Court which transferred the decree 
of the position of the decree and the execution 
proceedings. Section 258 lays down that where 
a decree has been transferred to another Court 
that Court will intimate to the Court which 
passed the decree of the execution of the decree 
or of the non-execution of the decree explain¬ 
ing the circumstances why the decree could 
not be exeouted. 

[7] In the case under question, the Sadar 
Adalat, Medak rejected the application for 
execution of the decree of Raja Pratabgir on 
the ground that the Bungalow in Khairatabad 
was sold in the decree of Nawab Lutfuddollah 
for Rs. 75,000 and the amount was paid to Lut- 
fuddolla alone, in partial satisfaction of his 
decree and there was no amount left to pay 
Pratabgir. He was however paid the sale pro- 
ceeda realised by the eale of another property 
in Gadimalbapur, which be brought to sale. 
The Sadar Adalat intimated to the High Court 
the above facts on 8th Mehir 1349 Faeli. Thus 
as no more execution was possible, the Court 


acting under S. 258 informed the transferor- 
Court of the position. It is said that when Bend¬ 
ing this intimation the Court did not send & 
copy of the decree. It is argued by the Advo. 
cate for the appellant that the sending of a 
copy of the decree was obligatory and as the 
deoree was not sent, the executing Court did 
not cease to have jurisdiction. In support |oS 
this argument he placed reliance upon a judg. 
ment of the Privy Council reported in Ma¬ 
harajah of Bobhli v. Narsa Eaju A. I. R. 
(3) 1916 P. C. 36: (39 Mad. 610). In that 
case a decree was passed by the District Court 
at Vizagapatam and the decree-holder ap¬ 
plied for transfer of the decree to the Munsiff 
Court at Parvatipur. After sometime the Mun¬ 
siff Court at Parvatipur returned the oopy of 
the decree with the non-eatisfaction certificate 
on 3-8-1910. But in the meantime the decree-hol¬ 
der filed applications for execution on 13-12-19CT 
and 3 4-1910 in the Court of the District Judge* 
Vizagapatam, that is to say, the Court which 
passed the decree. The question arose aB to 
whether the filing of the applications in the 
Court which passed the decree were steps in aid 
eo as to save limitations. Under these circums¬ 
tances their Lordships of the Privy Council 
held that until the non.satisfaction certificate 
was sent by the executing Court, the Court 
where an application for execution should be 
made is the Court where the deoree had been 
transferred for execution and therefore the ap¬ 
plications made to the Court which passed the 
decree could not be eaid to be applications 
made to the proper Court and could not be 
regarded as steps in aid of execution and they 
finally held that limitation could not be saved 
by reason of those applications. This case can¬ 
not help the appellant and cannot be regarded 
as an authority for the proposition that when 
a copy of the deoree is not sent by the execut¬ 
ing Court along with the non-satisfaction cer¬ 
tificate the Executing Court continues to hava 
jurisdiction. As would appear from the obeer- 
vations of their Lordships of the Privy Counoil 
in the above case. Their Lordships were of opi¬ 
nion that inasmuoh as no certificate as contem¬ 
plated by 9. 223 of Act 14 of 1682 9. 41, Civil 
p. 0. was received by the Court which passed 
the deoree, the executing Court did not oeaea 
to have jurisdiction. It cannot be eaid that 
their Lordships intended to lay down that the 
Bending of a oopy of the deoree along with the 
non-eatisfaotion certificate was a sine quo non 
that the provisons of 9. 223 : 9. 41 would be 

complied with only then. 

[8) The word used in S. 258, Hyderabad! 

Civil P. 0., is 'intimate’ that is to say, that the! 
executing Court would intimate to the tranfl-l 
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feror Court about the execution or non-exeou- 
tion of the deoree. What is evidently contem- 
plated by this section is an intimation. No parti¬ 
cular form is prescribed for such intimation. Nor 
is it slated that such an intimation should be 
accompanied by the copy of the decree. That 
no particular form is necessary in snob case? is 
also borne out by the judgment of th? Patna 
High Court in the case of Darsan Singh v. 
Baldeo Das, A, I. R. (33) 1946 Pat. 365 : (25 pat. 
145). 

[9) Another case which was relied upon was 
tho oase reported in li AiD 423. In this case 
Meer Afzal Hussain and Sic Buland Jung JJ. 
merely say that if the decree-holder fails in 
the execution of the deoree and the fact is 
oommanicated to the transferor Court, such 
communication would be no bar to a fresh ap¬ 
plication for execution in the executing Court. 
This case at any rate is not an authority for 
the proposition that the not sending of a copy 
of the decree along with the non-aatisfaotion 
certificate, would be that the executing Court 
would have jurisdiction. If it is sought to rely 
upon this case in order to show that notwith¬ 
standing the fact that an executing Court sends 
a non-aatiafaotion certificate to the Court which 
passed the decree, the executing Court would 
have jurisdiction, such a contention would not 
bo correct beoauBe the jurisdiction of the execut¬ 
ing Court subsists, till suoh timo as (a) tho de- 
oroo has been executed; or (b) where it has been 
found to be not possible to execute the decree 
or(c) where the decree has been withdrawn. An 
executing Court sends a certificate under s. 258, 
Hyderabad Civil P. C., 8. 41, Indian Civil P. C., 
where contingency (a) or (b) happens, and when 
such a certificate is sent it ceases to have juris¬ 
diction. That this is the law is laid down by 
the Privy Council in the case of Jang Bahadur 
v. Bank of C7ppar India , A. I. B. (16) 1928 P. c. 
162 : (3 tuok. 314), where their Lordships observe: 

"Bat the Oonrt ot transfer obtains jarisdiotlon to 
deal with that partloalar exeoution proceedings and re¬ 
tains such jarisdiotlon until each exeoution is with¬ 
drawn or stayed or until it certifies to Court 
which p attta tho deoree either that the decree has 
been executed or if it fails to execute the decree the 
circumstances attending such failure." 

In II Ain 423 the detailed facts of the case do 
not appear. The observation of their Lord¬ 
ships in li Ain 423 is capable of this interpre- 
tafcionalso that if the deoree is transferred again 
and the deoree-holder applies for exeoution the 
previous intimation about non-execution would 
not be a bar. When the facte are not set out in 
detail, it would be difficult to regard the ruling 
as laying down a general proposition especially 
when one does not know what the oiroumstan- 
oes were in that case, 
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[101 The Dext case relied upon by the Appel- 
lant’s Advocate was Jwala Pershad v. Thakur 
Dwarfed Dhisji Meharaj, A. I. R. (24l 1937 
ALL 474 : (170 I. 0. 28). It hss to be observed 
that in this case a SiDgle Judge of the Allahabad 
High Court, Bennett J. holds that their Lord- 
ships of the Privy Council in Maharajah of 
Bobbili v. Narasaraju, A. I. R. (3) 1916 P. C, 

16 : (33 Mad. 640). when they used the words 
“as the copy of the decree with the non-satis¬ 
faction of the certificate was not returned to the 
Court," they meant to lay down that both 
tbiogs have to be returned i. e., copy of decree 
and non-satisfaction certificate. We must point 
out that tho wordings of S. 41 : (S. 258, Hydera¬ 
bad Civil P. C.,) doe3 not warrant suoh an in¬ 
terpretation. Nowhere is it stated that a copy 
of the decree should be attached to the non- 
satisfaction certificate. What the law contem¬ 
plates is an intimation being given. It may be 
that the oopy of tho deoree ia also returned. But 
where there is no statutory obligation the non¬ 
sending of the decree would not make the exe¬ 
cuting Court continue to have jurisdiction if it 
otherwise ceases to have jurisdiction by reason 
of non-satisfaction certificate being sent. Fur. 
ther this case is distinguishable beoause, as the 
judgment would show, that in this oase sending 
of the non-satisfaction certificate was premature 
and was sent by an error. It was under these 
oiroumstances, the learned Judge held that the 
executing Court had still seisin of the oase. (Vide 
p. *76, Column 2 of the report)— Jwala Pershad 
v. Thakur Dwarka Dhisji Maharaj, A. I. R. 
(24) 1937 ALL. 474: (170 I c. 28). In a case before 
the Calcutta High Court the non-satisfaotion cer- 
tificate was sent by the executing Court to the 
transferor Court and prayed that the decree bo 
transferred to another Court for execution and 
the Judges of the Calcutta High Court held that 
the order of the executing Court contained all 
the essentials of a oertifioate of non-satisfaction, 
and when this order was implemented by the 
production of a certified copy of the order of 
the executing Court it was a sufficient compli- 
ancewith 3. 41, Civil P. 0., Krishna Prosanna 
v. Sarojin Debi, A. I. R. (24) 1937 Oal. 657 : 
I. L. B. (1987) 2 Oal. 734). 

Ill) In a case before the Allahabad High 
Court Mahommad Hanif v. Ali Baza, 66 ALL. 
891 : (A. I. R. (20) 1933 ALL. 783 P B ), a deoree 
was transferred to another Court for exeoution 
and the judgment.debtor stated that the deoree 
had been adjusted under a private arrangement. 
The deoree-holder was absent; the objection was 
allowed ex parte.. Later the executing Court cer- 
tified full satisfaction of the deoree to the trans¬ 
feror Court. Sometime after the deoree-holder 
put in an application to set aside the ex parte 
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order and this was allowed and execution pro¬ 
ceedings were restored On a revision against 
this order to the High Court by the judgment- 
debtor it was held that although the executing 
Court ceased to have jurisdiction after the non¬ 
satisfaction certificate was sent, under the inhe¬ 
rent powers of the High Court under S. 151 an 
application to set aside the previous ex parte order 
was entertainable by the Court. Their Lord- 
ships, however, held that the jurisdiction of the 
Court ceasad only with regard to execution, but 
that did not prevent it entertaining an applica¬ 
tion for review of judgment or for rectification 
of any mistake that may have been inadver¬ 
tently committed. Under the above circumstan¬ 
ces the Allahabad High Court held that the 
application that wa3 made to the executing Court 
in the case before it, was not a case of a further 
execution of the decree. They laid down that 
where the application is for a further execution 
of the decree and that application is made after 
the non-satisfaction certificate is sent to the 
Court the executing Court would have no juris, 
diotion to pass any order on the application 
Mahomad Hanif v. Ali Raza, 55 all. 891 : 
(A. I. R. (20) 1933 ALL. 783 F.B.) 

[ 12 ] A more reoent decision of thi3 High Court 
reported in 32 Deccan L. B. 228, is an autho¬ 
rity on this point that an executing Court 
ceases to have jurisdiction immediately a non- 
satisfaotion certificate is sent. The case of Mo. 
hammad Ibrahim v. Clihatoo Lai, 6 pat. 398 : 
(A. I. B. (13) 1926 Pat. 274), is also a case in 
point We therefore, hold that the executing 
Court cease3 to have jurisdiction once it sends a 
non-satisfaction certificate. ( 2 ) A copy of the 
decree not berng sent along with the non satis¬ 
faction certificate under 8. 258, Hyderabad Civil 
P C., does not make any difference as regards 
the ousting of the jurisdiction of the executing 
Court. Having regard to the facts of this case, 
we are of opinion that the letter of 8.9 1349 
Fa9li sent by the Sadar Adalat to the High 
Coart was a certificate of non-satisfaction of the 
decree as contemplated by s. 259, Hyderabad 
Civil P. C., and the Sadar Adalat ceased to 
have jurisdiction after the non.satisfaction certi¬ 
ficate was sent. The Sadar Adalat, Medak had 
come to the conclusion that it ceased to have ju¬ 
risdiction. Under these circumstances the Court 
need not have gore into the question as to whe. 
ther the execution application of 19-1-1369 F., 
wa9 within time. We feel that it is not neces- 
sary to go into the question of limitation as re¬ 
gards the application of 19-1-1359 F. Appeal is 
dismissed with costs. 
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Siddiqi and Shripat Rao JJ. 

Liaqat Khaloom and another—Petitioners 
v. Mohd. Nasarullah Khan and others — 
Respondents. 

Appeal Suit No. 148/4 ol 1950, D/-23-8-1950. 

Civil P C. (1908), O. 33. Rr. 5 and 7 _ Objection 
to jurisdiction on ground that suit does not lie in 
view of existence of previous decision — Objection 
patent irom records-Court must go into question 
before granting leave. [p ara aj 

Anno. C. P. C., 0. 33, R. 5, N. 2; R. 7, N. 1. 

Kashinath Rao Vaidya and Vinail: Rao Vaidya — 
for Petitioners. 

Shripat Rao J.—This is a revision petition 
against the order of the Nazim Darul Qaz» Baida 
dated 16-1 1950 a.D., by which he hasallowea the 
petition of the plaintiff to conduct his case in 
forma pauperis. Mr. Vinayak Rao Vaidya, the 
learned advocate for the revision petitioner, raises 
a point of a jurisdiction, and'argues that, before 
allowing a pauper petition under 8.481 Hydera¬ 
bad Civil P. C.. it was the duty of the lower 
Court to consider tbe question of jurisdiction 
under 8. 478, Hyderabad Civil P. C. He argues 
that in para 12 of tbe plaint, tbe plaintiff bas 
admitted that previously Suit no. 65/l of 1854F., 
was filed in the Court of the Nazim Darul 
Qaza Baida for partition and payment of 
‘dower’ money eto., regarding the estate o( 
Mohd. Aizal Khan, iD wbioh the present plaintiff 
was made one of the defendants. It is stated in 
that para that due to the negligence any cons¬ 
piracy of the then guardian ad litem of the 
plaintiff, it was decided in that suit that the 
plaintiff was not the legitimate son of the de. 
ceased. Stating these facts, the plaintiff has 
filed the present snit. The argument advanced 
is, that S) long as that decree stands, the present 
suit for a fre9h partion of the Matruka which 
was th9 Bubjeot-matter of dispute in the suit, 
cannot lie. It is further argued that the Darul 
Qaza Court under S. 10 , Hyderabad Civil Courts 
Act, has jurisdiction to entertain only a limited 
number of suits, the nature of which is mention¬ 
ed in that section, one amODg which is ‘Matruka.’ 
As tbe present suit for Matruka cannot be heard 
until the decree in Suit No. 66/l of 1354F., is sot 
aside on the basis of fraud, tbe pauper petition 
of the plaintiff cannot be allowed under 8. 478, 
subol. (d), Hyderabad Civil P. C. He further 
contends that a suit for setting aside the said 
decree can only lie in tbe Ooart of general juris¬ 
diction i.e., the City Civil Court or the Original 
Side of this High Court. 

[ 2 ] As this objection is patent from the re¬ 
cords, we looked«into it and we agree with the 
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contention of the learned Advocate. In Periya- 
sami V. Ulaganathan, A.I.B. (36) 1949 Mad. 162. 
(I.L.R. (1949) Mad. 333) it was held that when a 
pauper petition is presented and an objection as 
to juisdietion is raieed, it is the duty of the Court 
to go into the question. A similar view has been 
taken in Sytd Vikayat Ollak Husaini, 37 Dec- 
can Law Bep. 185 in which the former Judicial 
Committee of Hyderabad held that, the question 
of limitation, if it is patent on the record, can 
be considered and decided at such a stage. 

[3) We therefore hold that in view of the 
statement of the plaintiff in para 12 of the plaint, 
no cause of action has been disclosed in the 
plaint, which can give jurisdiction to the Coart 
below. As such we reject the plaintiffs applica. 
tion to sue as a pauper. The opposite parties are 
absent. 

[ 4 ] We allow this revision with costs and set 
aside the order of the lower Court. 

[6l Biddiqi J.—I agree. 

B.G.D. Revision allowed. 

[C. N. 22.] 

A.I.R. (38) 1951 Hyderabad 69 (1) 
Shripat Rao and Siddiqi JJ. 

Gadday Ramchandriah and another — 
Petitioners v. Gadday Kistiah and others — 
Respondents. 

Civil Revo. Petn. No. 222 of 1358F., D/-16-8-1950. 

(a) Civil P. C. (1908). 0. 20. R. 4 — Hyderabad 

Civil P. C, Ss. 229, 230 — Judgment of cne line 
stating that case is not proved is against law- 
issues, pleadings, evidence and reasons must te 
stated. [Para 1] 

Anno. C. P. G., 0. 20, R. 4, N. 6. 

(b) Civil P. C. (1908), O. 9, R. 8; O. 17, R. 2 - 

Case adjurned for arguments — Plaintiffs pleader 
absent—Case should be dismissed for deiault and 
not on merits. [Para 1] 

Anno. C. P. 0., 0. 9, R. 8, N. 8; 0.17, R. 2, N. 7. 

8hah Ali Hussain*—for Petitioners. 

Shripat Rao J.—This i9 a revision against 
the judgment and deoree of the Jagir Court at 
Kanath. We are surprised to read the order under 
revision. The order was paesed on the date 
fixed for arguments. The pleader for the plain¬ 
tiff was absent on that date and the plaintiff 
requested the Court for an adjournment to 
appoint a fresh Vakil. The Munsif did not grant 
this request, but dismissed the suit stating that 
it wa3 not proved by evidence. He has not writ¬ 
ten the reasons as to why the suit was not proved, 
what were the issues, wbat were the plead¬ 
ings and what was the evidence of the parties as 
a result of wbioh be thought that the case was 
not proved. This is dearly contrary to all pro¬ 
visions of law. Simply writing one line that the 
•osse is not proved is against the provisions of 
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S 3 . 229 and 2?0. Hyderabad Civil P. C. More- 
over, in the absence of the plaintiff’s pleader, 
the Court could not decide the case on merits. 
It could have dismissed it for default. We set 
aside the order of the lower Court and remand 
the case for disposal according to law. 

[ 2 l The learned pleader for the respondent 
states that the village in which the lands in dis¬ 
pute are situated has been transferred to the 
State of Madres and this case cannot now be 
tried by the lower Court for want of jurisdic¬ 
tion. We direct him to raise this issue in the 
lower Court where it will be disposed of ac¬ 
cording to law. Co3ta to be costs in the cause. 

[3] Revision allowed. Case remanded. 

[4] Siddiqi J.—I agree. 

D.R.R. Revision allowed. 

(C. N. 23.1 

A. I. R. (38) 1951 Hyderabad 69 (2) 
SHRirAT Rao and S. A. Khan JJ. 

Yengal Venkat Kishan Reddy — Petitioner 
v. State. 

Petn. No. 1227 of 1950, D/• 20-9-1950. 

Public Safety - (Hyderabad) Public Safety and 
Public Interest Regulation (12 ol 1358 F), S. 5 — 
Validity—Section 5 is inconsistent with the provi¬ 
sions of Art. 21 oi the Constitution and, tbere’ore, 
void under Art. 13—Constitution of India, Arts. 13 
and 21. [Para 2] 

Afohd. Murlaza Khan-for Petitioner ; Oopal Rao 
Tuljapurkar, Government Advocate — for the State. 

Order. —ThiB is a petition for the issue of a 
writ praying that the order issued by the Civil 
Administrator, WaraDgal, dated 10 . 6 .1550, 
against the petitioner requiring him to furnieh 2 
sureties of Rs. 10.000 eaoh for keeping the peace 
and for maintaining good behaviour for a period 
of 2 years, be quashed. 

[ 2 l We have perused the order under consi¬ 
deration. It appears that originally restrictions 
were imposed by an order dated 7-6-1949 against 
the petitioner under s. 2 , Publio Safety and 
Pablio Interest Regulation prohibiting, him from 
entering the limitB of Warangal District with¬ 
out previous permission. These restrictions 
were withdrawn by the said order under consi¬ 
deration. In Showkaiunnisa Begum v. State, 
(A. 1 . R ( 37 ) i960 Hyd. 20 F. B.), a Full Bench 
of this High Court has deolared g. 2 of the said 
Regulation (Publio Safety and Publio Interest) 
void in view of the provisions of the Constitu¬ 
tion. Hence, the order under consideration is 
prima facie liable to be challenged. The learned 
Advocate-General has argued that the order 
under consideration was obviously passed under 
the provisions of 3. 6 of Regn. No. 12 of 1358 F., 
i. e., the eeourity Regulation, though, no men- 
tion of that Seotion is made by the Civil Admi- 
nistrator in his order dated 10 - 6 - 1950 . Even 
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wbfle it ■will be deemed to have been within 
fr’mfl against respondent 1 and therefore permis¬ 
sion should not b9 given to the appellant to with- 
draw the appeal against his clients. He oites S. 568 f 
Hyderabad Civil P. 0., under which an appellate 
Court has’power to pass a decree or order against 
tdl the defendants if it so think3 fit even if some 
of them may no i have appealed. There is no force 
la this argument. The question of withdrawal 

a nd compromising &be appeal has nothing to 
do with the question whether the benefit of 
B. 668, Hyderabad Civil P. 0., can be given to 
the defendants or not. The present respondents 
iot contesting this case have not appealed from 
the decree against them passed by the trial Court, 
«nd the only benefit that we can give them is to 
order that their names be stru:k off from the 
plaint as defendants as also from the memo¬ 
randum of appeal here. As a resalt, if they have 
any rights they oan have reoourse to suitable 
remedies. The result therefore i3 that we allow 
the compromise petition against respondent 
1 and the suit will be deoceed againss the same 
respondent and the names of the other respon¬ 
dents as defendants will be struck off from the 
aoii and aUo from the deoree. 

D.R.R . Order accordingly . 

A.LB. (38) 1951 Hyderabad 71 (C. N. 25.] 

ShBIPATBaO & MaNOHAR PEB3SAD JJ. 

' * Habib Mohammei —Petitioner v. Hydera. 
•bad State—Respondents. 

Patn. No. 593 ol 1950, D/- 2-19-1950. 


Ataur-Rohman and Murtaza Khan — for P»t\- 
tinntr; V. Rajaram Iyer Adoocale-Oeneral— for 
Respondent. 

Order—This is a petn. on behalf of the ao- 
0 U 3 ed for the grant of leave to appeal to S. 0. 
under Art. 134 (l) (c), Const. Ind. Acoord- 
ing to the provisions of Art. 134 (l) (c) it ia 
necessary that this Ot. should certify that the 
case is a fit one for appeal to S. C. Mr. Rahman, 
counsel on behalf of the accused, argues that as 
no rules have been framed either by this Ot. or 
by 3. C. under Art. 146, cl. (d), Const. Ind. no 
rtstriotions or limitations can be placed <fc the 
patnr. would be entitled to a certificate in view 
of the fact that the patnr. is sentenced to death. 
Farther, he contends that before the Const, 
came into force there was no statutory right of 
appeal in or. cases while after the passing ol 
the Const. Ind. the right to appeal is not only 
extended but in criminal cases the accused baa 
got a statutory right to appeal. In thie connec¬ 
tion, it was further argued that in so far as the 
right to appeal is concerned there is no distinc¬ 
tion in cr. or civ. appeals. The only point to bo 
consider^ for grant of certificate 'is whether 
there is a substantial question of law involved 
& the case is a fit one for appeal to S. 0. 

[2] Mr. Rajaram Iyer, on behalf of Govt., 
contends that though no rules have been framed 
by this Ct. or by S. 0. but 8. 0. in a recent 
oa9e, Pritam Singh v. The State f A. I. R. (37) 
1950 8. o. 169: (51 or. L. J. 1270), has laid down 
certain prinoiple3 in connection with the grant 
of leave to anneal which are useful as furnieh- 


(•) Constitution of India, Art. 134—Scope. 

Article 134 oonatitutea the S. C. as a Coart of or. 
appeal, bat thie right of appeal is restricted to a limit* 
«d elaae of oaaoa only and does not imply that an 
appeal would lie to S. 0. as a matter of oourso or right 
bat In oases epeolfled therein, (Para 3] 

(b) Constitution of India, Art. 134 (1) (c)—Leave 
to appeal in criminal cases—Certificate as to fitness 
when to be granted—Principles. 

The prinoiplea in oonneotlon with the grant of 
-special leave to appeal to S. 0. in or, oases laid down in 
A. L B. (37) I960 9. C. 169 are useful as furnishing a 
oound basis in the matter of granting a certificate of 
fitnoifl undor Art. 134 (I) (o) of the Const, in the 
absence of any rules under Art. 145. [Paras 2, 4) 

Aooording to these prinoiplej leave to appeal to S. 0. 
will not ordinarily be granted unless it la shown that 
*®xoeptfonal and special olrouomances exist, that sub¬ 
stantial and grave injustice has been dono, and that the 
oaee in quaetiou presents features of.sufficient gravity 
•w warrant a review of the decision appealed against. 

- (Para 2] 

□onaeqaently, whore the aeoasei has been semonoed 
to death on a fair trial and the questions involved in 
w ca *® relate to the appresiation of evidenoe and 
trial Court ao«i H. G. are oonourrent on the ques- 
—* of facts and there la no substantial qaestion of law 
Mffiflfaot gravity to warrat review of the judg. 
“““t, laavn to appeal under Art. 134 (1) (o) oannot be 
*****<.. (Para 0] 


ing a sound basis in considering the petn. From 
a perusal of this ruling, we find that S. 0. has 
laid down that it will not grant a special leave 
for appeal in or. oases unless it ia shown that 
exceptional & special oiroumstances exist, that 
substantial Sc grave injustice has been done, & 
that the case in question presents features of 
sufficient gravity to warrant a review of the 
decision appealed against, as it would bo opposed 
to all principles and precedents if S. 0. were to 
ooustitule itself into a third Ot. o( fact & aftex 
reweighing the evidence, come to a conclusion 
different from that arrived at by the trial Judge 
Sc H. 0. These principles, in our opinion, are 
not only binding on ub aooording to the provi¬ 
sions of Art. 141 of the Const. Ind., but are 
useful as furnishing a sound basis in consider, 
ing the petn. Mr. Rahman on behalf of the 
accused, argues that what S. 0. laid down in 
Pritam Singh v. The State, A. I. R. (M) I960 
8. 0. 169 : (51 or. L. J, 1270) is nothing new & 
it applies to the powers of S. 0. & not H. 0., & 
as such it doe9 not in any way affect the powers 
of H. 0. In this connection, he contended that 
the older P. 0. decisions were also to that effoct, 
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bat in spite of it appeals were admitted and 
decided by P. 0. on merits. We do not agree 
with the contention of the learned counsel. In 
this connection, we would like to make a few 
observations relating to the powers of this Ct. to 
grant leave to appeal in or. cases. 

[3] The relevant Articles of the Const, dealing 
with the appellate jurisdiction of S. C. are 
Arts. 132 to 136. Article 132 applies both to Civ. 
& Cr. cases, & it lays down that an appeal shall 
lie to S. 0. from any judgment, decree or final 

order of H. C.whether in a Civ., Cr. or 

other proceedings, if H. C. certifies that the case 
involves a substantial question of law as to the 
interpretation of the Const Article 133 deals 
with the appellate jurisdiction of S. C. in Civ. 
matters only Sc it is on the lines of 8s. 109 Sc 110, 

O. P. 0. Article 134 constitutes 8. 0. as a Ct. 
of Cr. appeal, but this right of appeal is restrict- 
ed to a limited class of cases only Sc does not 
imply that an appeal would lie to S. C. as a 
matter of course or right but in oases specified 
therein. Article 135 merely provides that S. C. 
shall have jurisdiotion Sc powers with respect to 
any matter to which arts. 183 & 134 do not apply 
if jurisdiotion Sc powers in relation to that 
matter were exeroisable by P. C. immediately 
before the commencement of the Const, under 
any existing law. Article 136 relates to special 
leave to appeal by S. 0. This article i9 general 
Sc is not confiaed to merely cr. cases, as the 
words ueed are "appeal from any judgment, 
decree, sentence, or order”, but a3 we are not 
concerned with this Article, we do not wish to 
disouss the same in detail. 

[4] On a careful examination of the above 
Artioles it seems dear that wide disoretionary 
powers are given under them. It does not, 
however, follow from this that snob powers 
should be exercised in all cases, but they have 
to be exercised sparingly & in exceptional cases 
or where special oiroumstances are shown to 
exist. The P. C has tried to lay down from time 
to time certain principles for granting leave in 
or. cases. In Riel v. The Queen, (1885) 10 A. 0. 
675 : (55 L. J P. 0 . 28) Lord Halsbury, while 
delivering the judgment of their Lordships of 

P. 0., pointed out tbat tbe leave to appeal in 
orl. cases would only be given where some clear 
departure from the requirements of justice is 
alleged to have taken place. In re A 21. Dillet, 
(1887) 12 A. C. 459 : (56 L. T 615), it was observ. 
ed that Her Majesty would not review cr. pro- 
ceedings unless it be shown that by disregard 
of the forms of legal process or by violation of 
principles of natural justice or.otherwise sub¬ 
stantial £ grave injustice has been done. In 
Ibrahim v. King.Emperor, 1914 a. o. 699 : 
A. I. E. (1) 1914 P. C. 155 ! (16 Cr. L. J. 326), it 
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was observed that the ground for His Majesty’s 
interference in cr. matters is the violation of 
principles of natural justice. In Dalstngh v. 
King-Emperor, 44 Cal. 876 : A. I. R ( 4 ) 1917 
P: C. 25: (18 Cr. L. J. 471), it was observed 
that a mere mistake on the part of the Cts. 
below, as for example, the admission of impro¬ 
per evidence will not suffice if it has not led 
to injustice of a grave character nor would the 
Judicial Committee advise interference merely 
because they themselves would have taken a 
different view of the evidence admitted ; such 
questions are as a general rule treated a3 beiDg 
for final decision of the Cts. below. In Ex parte 
Maccrea, 20 I. a. 90 : (15 ALL. 310 P. C.), it was 
held that although in very special Sc exceptional 
oircumstances leave to appeal in or. cases may 
be granted misdirection by a Judge either in 
leaving a oaso to a Jury where there is no evi¬ 
dence or founded on an incorrect construction 
of the Penal Code even if established is insuffi. 
cient for that purpose, especially where no mis¬ 
carriage of justice has resulted. In Tabasingh 
V. Emperor, A I. R. (12) 1926 P. 0. 69 : (26 Or. 
L. J. 39i), their Lordships held that unless there 
has been some violation of the principles of 
justice or some disregard of legal principles, 
leave to appeal in cr. cases oannot be granted. 
In Mohinder Singh v. Emperor, A. 1 . R. (19) 
1932 P. 0. 234 : (34 Cr. L. J. 18) and in Otto 
Oeorge G. Feller v. The King, A. I. B. (30)* 
1943 p. q. 211: (46 Cr. L. J. 241), it was observed 
tbat in order to interfere with a cr. sentence- 
there must be something so irregular £ so 
outrageous as to shock the very basis of justice, 

& that misdirection as suob, even irregularity as 
euob, will not suffice Sc there must be something: 
whioh in the particular case deprived tbe accus¬ 
ed of a substance of a fair trial & protection of 
the law. In Kapildeo v. The ding, A. I. R. (87) 
1950 F. C. 80 : (61 Cr. L. J. 1057), their Lord- 
9hips have held that though F. C., is no longer 
bound by P. 0., practice & precedent?, it does' 
not depart from the principles whioh have been 
laid down by it defining the limits. In a recent 
case, Pritam Singh v. The State, a. i. r. (37) 
I960 8 C. 169 : (61 Cr. L J. 1270), their Lord- 
ships of 8. C , taking a similar view, have held 
that though they are not bound by P 0., practice 
& precedents, it sees no leason to depart from th& 
principles whioh have been laid down by it do- 
fining the limits within which interference, in 
the course of criminal justice dispensed in the 
subordinate Cts., i9 warranted. Thus, it is dear 
that though S. 0., has held tbat they are not 
bound by the principles & precedents of P. 0., 
yet have followed these principles as they fur¬ 
nish a sound basis for the exercise of discretion 
in granting special leave. As far as this Ot., is . 
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concerned, this decision of 8. C., in enunciating 
the principles is binding In the light of the 
principles laid down by S. 0., we would consi¬ 
der whether the present case can be brought 
within the ambit of the3e principles. Mr. Rah¬ 
man argues that these principles may be good 
for rejecting the appeal, but cannot be good for 
rejecting the petn. for grant of certificate We 
do not agree. These are th9 guiding principles 
<fc would be applicable to both. 

[5l In the present petn., the argument is that 
the petnr. has been sentenced to death; he has 
been deprived of a substance of fair trial, that 
the prosecution suppressed evidence from ob¬ 
lique motives, that the offences alleged were 
committed in the lawful exercise of offioial du¬ 
ties. that the burden was wroDgly assessed, that 
the conviotion was based on the uncorroborat- 
ed testimony of persons held to be accomplices 
which oannot be said to be the only inference 
of guilt. Similar arguments were advanced by 
the petnr. in the appeal & we have held that the 
accused had a fair trial, there was no question 
of suppression of any evidenoe by oblique motive, 
the order to open fire on the villagers was not 
in good faith &, justified, & thus there does not 
seem to be any question of substantial law in¬ 
volved but one relating to the question of the 
appreciation of evidence. 

[6l Mr. Rahman, learned oounsel for the pe¬ 
tnr., argues that on the basis of appreciation 
of evidence also, P. C., has interfered in various 
oases. Our attention was drawn to Vaithinatha 
v. Emperor, 36Mad.50l:(40l.A.l9JP.c ); Maha. 
deo V. The King, A. I. B. (23) 1936 P. 0. 342: (37 
Or. L J. 914); Eric Reginold Charles Alexander 
Strologo v. The King, a. I. R (»2) 1945 P C. 46: 
(46 Cc. L. J. 630) and Brij Bhusm v. Emperor, 
A. I- R (83) 1946 P. 0 33 : (47 Or. L. 3. 336). In 
Vff.Uhinatha v. Emperor, 36 Mad. 501: (40 I. a. 
193 P. 0 .), their Lordships have laid down the 
'same principle that special leave to appeal in 
or. cases may be granted where 
"by eoma disregard of the forms of legal prooe68 or by 
some violation of the principles of natural jostice, or 
otherwise, some substantial & grave injnstioe has been 
done,” 

but iu the case as their Lordships came to the 
oonolusion that injustice of the kind mentioned 
above had been done inasmuch as a vast body 
of inadmissible evidence, hearsay and other, 
lad been admitted, whioh prejudiced the applt., 
tjiey allowed the appeal. The present case does 
riot disclose any suoh facte. In Eric Reginold 
Charles Alexander Strologo v. The King, a.i r. 
(82) 1945 P. o. 46 : (46 Cr. L. j. 620). their Lord¬ 
ships having found that the oonviotion has re¬ 
sulted from regarding as oriminal an act whioh 
iB unauthorised by law. thus amounting to a 


breach of natural justice, interfered in the ap¬ 
peal. No suob thing has been pointed out in the 
present case In Bri] Bhusan Singh v. Emperor, 
A.I.R. (33) 1946 P. 0 . 38 (47 Cr. L. J. 336), their 
Lordships of P. C., have quashed the judgment 
of the Cts. below & allowed the appeal of the 
accused, but it cannot be said that it was solely 
on the question of the appreciation of evidence. 
In that case it ba3 been poinied out by their 
Lordships that P. C., normally refuses to reject 
the view whioh H. Gt or the Chief Ot. took of 
the evidence & to consider themselves the evi¬ 
dence in detail & it is their usual practice to 
accept the appreciation of evidenoe reached by 
the Ct-. from whioh the appeal is brought, but 
in tbo case as the Chief Ct., bad based its judg¬ 
ment on the statements made by some witnesses 
under s. 164, Cr. P. C., as substantive evidence 
of the truth of the facts stated, their Lordships 
were of the opinion that it was impossible to say 
that the only legitimate inference to be drawn 
could be of the guilt of the acoused & allowed 
the appeal The case of hlahadeo v. The King, 
A. I. B. (23) 1936 P. 0 . 242 : (37 Cc. L. J. 914), 
does not also help the contention of the learned 1 
counsel. In this case, their Lordships have held 
that although their Lordships of P. 0., would 
not ordinarily interfere in the cr. appeal, they 
would do so where it appears that there has been 
a conviction for murder although there is no. 
material for conviction for murder, as opposed 
to manslaughter, and the trial was eo conduct¬ 
ed as to exhibit negleot of conduct of funda¬ 
mental rules of practice necessary for due 
protection of persons and the safe administra¬ 
tion of oriminal justice and having come to this 
conclusion their Lordships allowed the appeal. 
In all theso cases, the same prinoiplo is laid 
down, but a? their Lordships felt that it fell 
within the ambit of these principles they inter¬ 
fered. In a recent case, Suka v. The King,. 
A.I.R. (37) 1960 P. o. 72, their Lordships of P. 0. r 
having held that where there was evidence upon 
which the trial Ot., could,find the applt. guilty 
of the orime with whioh he is oharged though 
another tribunal might have come to a different 
conclusion upon i», it is the established praotice 
of P. 0 , not to interfere with the decisions of 
the Cts., in India. Thus their Lordships refused 
to interfere on the question of appreciation of 
evidence. From what has been disoussed above, 
it is dear that even an interference on the ap | 
preoiation of evidenoe is only done when the 
trial Ot. exhibits a neglect of fundamental rules 
of practice and the safe administration of ori- 
miual justice or it amounts to a breaoh of na. 
tural justice. In our opinion, the present oase 
does not oome within the ambit of the prinoi. 
pleB laid down as the questions involved in the 
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case all relate to the appreciation of evidence 
and the trial Ct., and this Ct. are concurrent on 
the question of facts and there is no substantial 
question of law and no sufficient gravity to 
warrant a view of the judgment. Thus we are 
not inclined to grant leave to appeal to the S. C. 
The petition is, therefore, rejected. 

K.S. Leave refused. 
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Shripat Rao and Ansari JJ. 

The State — Appellant v. Kasim Hussain 

— Respondent. 

Case No 1513 of 1950, D/- 7-12 1950. 

(a) Hyderabad Criminal P. C., S. 494 —Transfer 
of case from Original Criminal Side to Sessions 
Judge — Criminal P. C. (1893), S. 526. 

Tbe Original Criminal Side of the Hyderabad High 
Court is subordinate to th* appellaie pide of tbe High 
Court and a Division Bench of the High Court can 
transfer a criminal case from the Judge on the Original 
Side to a Sessions Jndge. [Para 5] 

Anno. Cr. P. C., S. 526, N. 14. 

(b) Precedents—Authority of Division Bench. 

It is not within the power of a Division Bench of 
the H gh Court to sit in appeal on the judgment or 
•orders passed by a previous Division Bench. (Para 3] 

Anno. Civil P. C., Pre. N. 15. 

(c) Hyderabad Criminal P. C., S. 494— Notice — 
Under S. 494 no notice to tbe accused is necessary 

— Criminal P. C. (1898), S. 526. [Para 8] 

Anno. Cr. P. C., 8. 526, N. 11. 

F. Ha jar am Iyer, Advocate-0 eneral — for Appel¬ 
lants; Hai Shr\ Kishen — for Respondent. 

Order.—This is a reference by the Sessions 
Judge at Secunderabad. 

[ 2 J The ebort facts are that the criminal oase 
against the accused triable without jury was 
transferred by a Divisional Banch of this Court 
from the original side of this High Court to the 
Sessions Judge for trial. The learned Sessions 
Judge in bi3 reference has quoted certain rulinge 
of tbe Sind Chief Court and other High Courts 
in support of the view that the original side of 
the High Court is not equal in any sense of the 
term to the Court of Sessions. He has also 
referred to a decision of this Court reported in 
24 Deccan L. R. 258. 

[3] Ordinarily, we would have rejected this 
reference without any disoassion as the case ba9 
been transferred by a Division Bench of this 
High Court, and it is not within our power as 
another Division Bench, to sit in appeal on the 
judgment or orders passed by the previous 
Division Bench. 

[4] But tbe question was raised at the Bar 
on behalf of the acoaeed that tbe Original Side 
not being subordinate to the High Court, no 
case from that Court can be transferred (by the 
Divisional or a.'*? other Bench of the High 
Court) to some other Court of Sessions and we 
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think that we should express our opinion aa 
briefly as possible with regard to this question. 
Moreover, there has been a long standing praotioe 
of this High Court to transfer Sessions oases 
triable without jury from the original side to some 
other Sessions Court to relieve the congestion 
of work in that Court and to facilitate speedy 
disposals. A doubt ha9 been cast on this praotioe 
and it i3 better that we should examine the 
legal position. 

[5l Mr. Shri Kishen, learned counsel for the 
accused ha9 emphatically argued that the Hon* 
ble Judge on the Original Side of tbe High Court 
has equal status with otber Hon’ble Judges ol 
this High Court and his Court being one of the 
Benches of the High Court, it cannot in any 
way be regarded subordinate to the High Court, 
nor can the power of transfer which is exercised 
with regard to cases before otber Courts of 
Sessions, be exercised by the High Court with 
regard to its own Original Side. He has referred 
to S. 6, Hyderabad Criminal P. C., which pro. 
vides that besides tbe High Court and the Courte 
constituted under any law other than the Code 
for the time being in force, there shall be five 
classes of Criminal Courts namely— (1) Court 
of Sessions, (2) Court of District Magistrate, 
(3) Magistrates of tbe 1 st Claes, (4) Magistrates 
of tbe 2 nd Class and (6) Magistrates of the 8 rd 
Class. He argues that the High Court ia a 
Court beside tbe Court of Sessions and is there, 
fore not a Court of Sessions and has oited 
Emperor v. Earenira Chandra % A. I. R. (12) 
1925 cal. 984 : (26 Cr. L. J. 385) in whioh it baa 
been held that the High Court exercising Origi¬ 
nal Criminal Jurisdiction is not a Court of 
Session within the meaning of the Code of 
Criminal Procedure. Mukherji J., who delivered 
the judgment, ha9 carefully referred to the 
various sections of the Indian Criminal P. 0., 
wherein a distinction has been maintained 
between a Court of Sessions and a High Court. 
But the relevant sections mentioned in Mu- 
kberji J.’s judgment do not find plaoe in our 
Criminal P. 0. On the contrary, S. 9, cl. ( 2 ) of 
our Criminal P. 0., provides that the High 
Court on the Original Side will be considered 
the Court of Session for the city of Hyderabad 
and that the Government may by order deolare 
the same Court as the Sessions Court for any 
other district. There are no such provisions in 
8 . 8, Indian Criminal P. 0., which in other 
re 3 peots is analogous to our 8. 9. The said 
ruling therefore has no bearing in view of the 
state of the law prevailing under our Criminal 
Procedure Code. Further the explanation to 
8 . 9 of our Code provides that the Original 
Side of the High Court shall be oonsiderei a 
Court of Sessions for the purposes of submission 
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of the sentence to the High Court for confirms, 
tion under 8. 302, Hyderabad Criminal P. U, 
(S. 374 , Indian Criminal P. C). It also Uys 
down that the provisions of S. 309, Hyderabad 
Criminal P. C., (3. 37 \ Indian Criminal P. 0., 
«hall be applicable to the Original Criminal 
Side of the High Court. The result is that tne 
3 entenco after confirmation by the High Court 
has got to be transmitted for the purposes of 
oxecution to the Original Criminal Side and for 
this purpose also it is treated as a Court of 
Sessions. Section 311, Hyderabad Criminal 
P. C., (S 381, Indian Criminal P. 0.,) which re¬ 
quires the Court of Session to carry out and 
execute orders passed by way of confirmation 
bas also been made applicable to the Original 
Side and for this purpose also that Court is to 
be regarded as a Court of Session. Then the 
provisions of Ss. 333 ana 342, Hyderabad Crimi¬ 
nal P. C, ( 89 . 410 and 417, Indian Criminal 
P. 0.,) have been made applicable with the 
result that an appeal lies to the High Court 
from aD order of acquittal of conviction and 
sentence by the Judge on the Original 8ide, to 
the High Court and the provisions of the said 
sections whioh provide an appeal from such an 
order of the Sessions Judge have been made 
applicable. There is no such provision in the 
analogous Seotions of tho Indian Criminal P.0, 
referred to above. In brief so far as the trial 
of Sessions oases i3 concerned, tbe Original 
Criminal Side of tbe High Oourt is obliged to 
perform the same duties as any other Court of 
Sessions and its status therefore is that of a 
Oourt of Session. Tbe result is that the High 
Oourt in its appellate jurisdiction inoluding 
powers of revision and referenoe oan exeroise 
the same powers with regard to the Original 
Criminal Side of the High Oourt as itexeroLes, 
with regard to any other Court of Sessions. It 
appears that the Legislature thought it neces. 
aary to introduce an amendment in tbe Indian 
Criminal P. 0., 1898, and 8. 411-A was intro- 
duced in 1943. This section gave a limited 
power of appeal to the High Oourt from a con- 
viotion and sentence or from anordorof acquit¬ 
tal from tbe Original Oriminal Side. Clause (3) 
of the seotion provides that such an appeal 
shall be heard by a Division Genob of the 
High Court oomposed of not le38 than two 
Judges. It is also made clear in the section 
that it will operate notwithstanding anything 
contained in the Letters Patent and in S3. 418 
and 419, Indian Oriminal P. 0. It is thus dear 
that the distinction Bought to be maintained in 
the Indian Oriminal P. 0. between Original 
Side of the High Oourt and any other Court 
of Session does not find its place in our Code 
eo far as its status of a Sessions Court is con- 
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earned. The Original Side takes cognizance of 
a case to be tried in a Court of Sessions when 
tbe acoused is committed to it by a City Magis¬ 
trate and tbe section under which such eogmz- 
auce is taken is 8. 198 which is the general 
section for a Sessions Court to take oognizance 
of en offence when oommittei to it by a 
Magistrate. There is a different section so far 
as High Court is concerned in the Indian Cri- 
minal Procedure Code, and there the High 
Court does not take cognizanoe under tbe equi¬ 
valent general eeotion i. e., 8. 193, Indian 
Criminal P. 0. It is obvioas from the above, 
that so far as tbe question of subordination of 
the Original Side is concerned tbe answer must 
be given in the afiirmative in the light of the 
provisions of our Criminal P. C. We therefore 
hold that the Original Side of the High Court 
is subordinate to the appellate side (including 
power of revision, reference and transfer) of the 
High Oourt. We are further fortified in our 
view by tbe provisions of the Explan, to S. 11, 
Hyderabad High Court Act introduced by the 
amendment dated 19th Meher 13J8F. The said 
section lays down that the decisions of the 
High Court shall be final except with regard to 
sentences of life imprisonment or death. Clause 
(2) provides that the finality will be further sub¬ 
ject to the powers of amendment and caucella- 
tion exercisable by H. E. H. the Nizam (this 
sub-olause obviously refers to the powers of tbe 
Judicial Committee of H. E. H. the Nizam 
which in view of the Constitution of India 
Art. 37C (iv) bas become defunot. It is neither 
intended nor is it neoessary here to discuss tbe 
validity of the said Bub-clause in view of the 
provisions of the Constitution). The explanation 
to this eeotion provides that tbe provisions of 
the seotion are not intended to give finality to 
the judgments of the Original Side and the 
remedy by way of appeal and revision will be 
available against such judgments subject to 
provisions of tbe Procedural Law. It is dear 
that tbe Original Side has been made subjeot 
to the appellate jurisdiction ol the High Court 
and the Criminal Procedure Code provides tbe 
procedure in this reBpect. 

(6) Mr. 8hri Kishon argued that the words 
"appeal and revision" in the explanation do 
not cover the power to transfer a case though 
for purposes of appellate and revisional juris¬ 
diction, tbe Original Side may be considered 
subordinate to the appellate side of the High 
Oourt. But the said words should be read in 
the light of S- 7 of the High Oourt. Oharter 
whioh divides tbe judioial powers of the High 
Oourt in two sub-divisions (l) Original ( 2 ) Ap. 
peltate inoluding revision and referenoe. We 
are of the opinion that the general appellate 
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jurisdiction (and not the technical appellate 
jurisdiction) includes the juriediction by way 
not only of reference and revision but also of 
the power of transfer. This power ie inherent 
in the appellate jurisdiction. We therefore bold 
that it i? within the powers of the appellate 
eide of the High Court to transfer a case from 
the Original Side. 

(7j The powers and juriediction of the Original 
Side of the Indian High Courts which have 
been established by Letters Patent are defined 
in that document (Letters Patent) and they are 
more or less but not quite similar to those that 
are defined in the Hyderabad High Court Act 
and the Hyderabad Criminal P. C. Hence, it 
is not necessary here to discuss the case cited in 
Ramaswamy Chettiar v. V . T. GhelUar Firm . 
A I.B. (51) 1994 Rang 265: (12 Rang. 648 F B.)and 
some other rulings of tbe Indian High Courts 
which are based on the provisions of their Let- 
ters Patent and which hold that tbe Original 
Side of tbe High Court beiDg an integral part 
of tbe High Court is not subordinate. More- 
over, tbe Rangoon case wa9 with respect to a 
civil matter and it was decided therein that 
for tbe purposes of S. 23, cl. (3). Civil P C., 
the Original Side is not subordinate to the 
High Court. No case has been cited beforo us 
which has discussed tbe question of subordina¬ 
tion of Original Criminal Side after the amend¬ 
ment in 1943, introducing 8. 411 -a, Indian 
Criminal P. C. It will be an interesting and 
engrossing study to consider this question 
of subordination or see how far the Indian 
rulings will be affeoted in the light of 8 . 411 a. 
However, it is not necessary for us to enter 
into that discussion. We wish to limit our ob¬ 
servations in this case only to tbe extent of tbe 
Original Criminal Side of the High Court. We 
do not wish to enter into a discussion whether 
the Original Civil Side of the High Court is 
subordinate to the appellate side of the High 
Court or not and involve ourselves into a long 
discussion of the various provisions in tbe Civil 
Laws though it is a matter of every day experi¬ 
ence that revisior8, references and appeals are 
filed from tbe judgments of the Original Civil 
Side. 

[8] Some arguments were advanced with re¬ 
gard to tbe merits of the order of the Division 
Bench which transferred this caee to the Court 
of Sessions Judge, Secunderabad. It wasugred 
that no notice was given to the accused before 
transfer. These questions are irrelevant to tbe 
point of issue. When occe it is conceded that 
the Division Bench had the power to transfer 
it oan exercise that power rightly and some 
times wrongly as well. We are not an appel¬ 
late Court over that Division Bench. It is also 


clear that under 8. 494, Hyderabad Criminal! 
P. C., notice to the accused is not necessary. 

[9] There is no doubt that the order of trans. 
fer was passed on the judicial side and not on 
the administrative sideband hence arguments 
advanced in thi3 respect have no force. 

[ 10 ) This decision be sent to the lower Court 
in answer to the reference under consideration. 

D.H. Ordir accordingly. 
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Manohar Pershad J. 

Badri Vishal — Petitioner v. Firm Tirth 
Das Kanhaiyalal — Respondents. 

Revn. Petn. No. 167 of 1950, D/- 13-11-1950. 

(a) Negotiable Instruments Act (1881), S. 63, 

Exception — Promissory note payable on demand 
on printed form - Word Secunderabad written at 
tbe top but no specification of place of payment in 
body — No question of presentation for payment 
can arise — Hyderabad Negotiable Instruments 
Act, S. 63, Explanation. [Para 31 

Anno. Neg. Inf. Act, 8. 64, N. 3. 

(b) Debt Laws — Hyderabad Money-lenders Act, 
S. 2 — Transaction of loan between two traders — 
Act, if applies. 

A tramaction of loan between a Banker & an auc¬ 
tioneer is between two traders & as 6uch it does not 
fall within tbe definition of ' loan Hence the provi¬ 
sions of tbe Act are not applicable to such a case. 

[Para 5] 

Krishnamachari—for Petr.- Hari Ram Narayana. 
—for Resps. 

Order— Revision from the order of the Ct. 
of the 1 st Mag. Small Causes Ct., Baida, dated 
13th Azur I369F in case No. 646 of 1S58F on the 
file of that Ct. 

[ 2 ) Pltf.-resp. brought a suit against Badri 
Vishal for the recovery of Bs. 249 on a pro¬ 
missory note executed by tbe deft. The deft, 
admitting the execution of the promissory note 
stated that no amount is due as there was a 
partnership between the pltf. & one Ramgopai 
Kanhiyalal, & Ramgopai Eanhiyalal was in¬ 
debted to the deft, to the extent of Rs. 224-10-0' 
& pltf. accepted that amount in lieu of tbe debt 
due to him. It was further stated that having 
regard to the provisions of Money-lenders Aot, 
pltf. is not entitled to any interest & as the pro- 
mifsory note ha9 not been presented for pay¬ 
ment, pltf. cannot get a decree for the principal 
amount also. The trial Ct. rejecting the objec¬ 
tions of the deft, decreed the pltf’s. suit; against 
which is this petn. in revision on behalf of 
tbe deft. 

[3] In this petn. different arguments arc 
advanced. Relying on S, 63, Hyderabad Negofci. 
able Instruments Act, it is argued that the- 
promissory note whioh is payable on demand 
has not been presented for payment, hence pltf. 
is not entitled to a decree. I cannot accept the 
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contention of the learned Vakil. In the pro- 
mUsory note no epeoification of any place for 
payment is made. It is stressed on behalf of 
the petnr. that on the top of the promissory 
note ‘Secunderabad ’ is mentioned; so it follows 
from that, that Secunderabid was the place 
specified for payment. I do not agree. The pro 
missory note in question is on a printed form 
& on the top of the same ' Secunderabad ’ is 
printed but in the body of the document where 
the place foe payment has to be specified ifc is 
kept blank; in view of this I cannot hold that 
Secunderabad was the place specified for pay- 
ment. When there is no specification of the 
place for payment no question of presentation 
arises at all in view of the explanation to S. 63, 
correspoeding to S. 64, Negotiable Instruments 
Act; so this contention fails 

[4) The second argument is that pltf. has not 
produced any licence ; this also has no force as 
from the records I find that a licence has been 
produced on behalf of the pit*. The contention 
is that mere filing of the licence is not enough; 
pltf. has got to comply with the provisions of 
8. 9, Money-lenders Act, that is he should send 
accounts regularly to the debtor & as he has 
not complied with it he cannot get any interest 
on the promissory note if at all he i9 entitled 
to any he cannot olaim the same at the rate of 
one rupee having regard to 3. 11, Money-lenders 
Act. 

[5] On behalf of the other side, it is argued 
that the provisoes of Money lenders Act do 
not apply to the case a9 this is a case between 
two traders. In this connection my attention 
was drawn to the definition of ‘Loan' & ‘Trader’. 
To appreciate this argument a reference to the 
said definition is necessary : 

" ‘Loan * means an advance (whether of money or 
in kind) at interest made by money-lender & shall 
include any bond bearing interest executed In reapeot 
of past liability & any transaction which in substance 
is a loan. Explanation. - A bond beariog interest exe- 
oated In respect of goods taken on credit constitutes 
•a loan. ” 

‘ Trader ’ is defined in 8. 9 , sub.s. (9) as 1 in¬ 
cluding a commission agent, contractor, retail 
& whole-sale dealer, manufacturer, industri¬ 
alistsAdmittedly in this case the deft, is an 
auctioneer & pltf. is a Banker; so pltf. comes 
under the definition of a trader. Dufendant is 
described as an auctioneer. He gets commission 
on auctions, bo be can be olassed under the 
definition of the ' Commission Agent *. In the 
term trader as defined in the Aofc commission 
agents are also included. Thus deft, comes 
under the category of a trader & as the transac¬ 
tion is between two traders it does not relate 
to a loan as defined in s. 2 (g). A similar 
question had arisen in Shiam Singh v. Kundan 
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Singh , A. I. B. <24> 19S7 Lah. 756: (169 I. 0. 9G6). 
That was a case under the Punjab Regulation 
of Accounts Act wherein the position of^ a con¬ 
tractor was under disoussion. It was laid down 
by Tekchand J that a suit in respect of a loan 
advanced to a contractor does not relate to a 
loan as defined in 8 . 2 (7), Punjab Regulation 
of Accounts Act. Thus the provisions of Money¬ 
lenders Act. in my opinion, are not applicable 
to the case. Having held that the-e provisions 
are not applicable to the case no question of 
th* breach of any of the provisions o( the 
secii m arises & so the contention of the learned 
Pleader th4 the pltf. is not entitled to any 
inf-rest do-s not arise. 

(61 The last contention that deft, has not 
been given sufficient oorortuoity to adduce his 
evidence In th s contention also I see no force. 
From the proceedings sheet I find that suffi¬ 
cient opportunity has been given to him but he 
did not avail himself of that & so I am not 
inc ined to give him any more chance <fc thus 
there remains no force in this petn. in revision. 
The petn. is dismissed aocordiugly with costa. 

K . S Revision dismissed . 


A. I. R (38) 1951 Hyderabad 77 [G. N. 28.) 

Sripatrao and Alikhan JJ. 

State of Hyderabad — Appellants v. Gulab 
s/o Dhana and others — Respondents. 

Criminal Rof. No. 409 of 1359 Fasli, D/- 23-2-1950. 

Hyderabad Ablcari Act, Ss. 10 and 31 —Sentence 
should be deterrent. 

Where the accused were found distilling illicit liquor 
and were caught red handed, adequate punishment 
must be givin and such nominal punishment as a fine 
of Rs. 2 each eerves no purpose and Is worse than 
useless. The punishment must be deterrent in such 
cases. (Paras 1 and 2] 

Nadagiri Venkat Rao—for Appellant. 

Order. — This is a report made by the Ses¬ 
sions Judge of Aurangabad reoommending the 
enhaDOementof seutence. The Muneif of Kannad 
found both the aoaused Koaha and Gulab guilty 
under S3. 10 and 31, Hyderabad A'>kari Act and 
sentenced them to a fine of Rs. 2 each. There 
waB a 3rd aoouaed Kalu, but he is not before ua 
and the Government have Dot been able to trace 
him. So this order is only as against the aoaused 
Koaha and Gulab. These two aoouaed werel 
found diatilling illioit liquor and were caught! 
red-handed. This is amply proved. 

[ 2 ] Under the oiroumstances, we agree with 
the Sessions Judge that the fine of ftu. 2 eaoh is 
inadequate. We wish to draw the attention of 
the lower Courts that in such matters adequate 
punishment must be given and such nominal 
punishment serves no purpose and is worse than 
useless. The punishment must be deterrent in 
snoh oases. We agree with the Sessions Judge 
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that each of the two accused must be punished 
for a period of one month’s simple imprisonment 
and a fine of Rs. 10 each. In default, they are 
to undergo a further period of one week’s simple 
imprisonment. 

R.G.D. Order accordingly. 

A. I. R. (38) 1951 Hyderabad 78 (C. N. 29.) 

Shripatrao andS. A. Khan JJ. 

Venkatkishenrao and others — Petitioners 
v. State of Hyderabad—Respondent. 

Criminal Rev. Petn. No. 2106 of 1353 Fasli, D/. 
4 9-1950. 

Penal Code (I860). S. 379 —Bona fide claim— 
—Hyderabad Penal Code, S. 315. 

A bona fide claim of title is indicative of absence of 
mens rea. Bat where the High Coart held that a cer¬ 
tain survey number belonged to the complainant and 
not to the accused, the action of the accused, about 
two week9 after tho decision of the High Court, in cat¬ 
ting the etanding crops of paddy on the survey number 
cannot be said to be under a bona fide olaim of title. 

[Para 3, 7] 

Anno: Penal Code S3. 376 and 379, N. 9. 

Jehangir Ah and Sped Amanullah—for Petitioners; 
Mohd, ilirea and Oopalrao Murumkar, Govt. Advo- 
ca'e—for Respondents. 

8hripatrao J.—This is a revision petition 
against the order of the Session Judge at Maran- 
gal dismissing the 2nd appeal instituted before 
him by the revision petitioners and confirming 
the judgment and order of the District Judge. 

[2) Mr. Jahangir Ali, the teamed Advocate 
for the petitioners, argned that the charge of 
theft under S. 315, Hyderabad Penal Code, can¬ 
not be sustained against the accused as they 
had out and gathered the standing crops of paddy 
on survey No. 1G2 under a claim of title. He has 
cited 26 ceccan L. R. 234 and 28 Decoan L. R. 
278 and also Bhtm Bahadur v. Emperor, A. I. R. 
(9) 1922 pat. 265: (21 Cr. L. 3. 374) and Ziba v. 
Emperor, A. I. R. (14) 1927 Nag. 404: (28 Cr. L. j. 
949). 

[3] He argued that the complainant, Venkat- 
amma at whose instance the police started the 
prosecution is related to the petitioners and there 
was a suit for partition in the civil Court and 
certain other proceedings before the Revenue 
Authorities. Id this connection this Court had 
on the Civil Side pronounced a judgment dated 
17th Dai 1356 Fasli, by which it was decided that 
the appeal of Venkatamma should be allowed and 
that she is entitled to £th share under the terms 
of the compromise and that her claim with re¬ 
gard to lands is established as per terms of the 
compromise. There was a list of immoveable 
property attached to the compromise and the 
survey number which is now under dispute in 
this revision was entered in that list. The offence 
is alleged to have been committed on 4th Baba- 
man 1856 Fasli i. e., about two weeks after the 


judgment of the High Court by which the claim 
of the petitioners bad been negatived. Under the 
circumstances, we are oi opinion that the claim 
of the petitioners having been decided by a com¬ 
petent Court of law against them it cannot sup. 
port their action of outtiDg the standing crops 
and they cannot escape liability. In our opinion, 
euch a claim should not be a mere pretext for 
protection against criminal liability. In Bhtm 
Bahadur v. Emperor, a. I. B. (9) 1922 Pat. 265: 
(21 Cr. L. J. 374) it was held that where there 
was a clear plea of bona fide title in a case under 
S. 379, Indian Penal Code, it takes the cose out 
of the province of the criminal Court and the 
Magistrate should leave the parties to have their 
rights determined by the civil Court. It is dear 
that this ruling i9 not helpful. There is already 
in this case a decision by the highest civil Court 
and therefore the plea of the accused cauuot be 
regarded as bona fide. 

[4] In Champati v. Government, 28 Deccan 
L. R. 234, it was held that the dishonesty of the 
accused must alsobs proved white conviotiDg the 
aocused of theft. This ruling is equally inappli¬ 
cable. It is dear that the intention of the accu- 
eed before us in cutting the paddy was to cause 
wrongful loss to the complainant and wrongful 
gain to themselves, and therefore it cannot but 
be said that they have acted dishonestly. In the 
ruling cited in this volume at p. 278 it was held 
that it is the duty of the civil Court to decide the 
question of ownership and title to land. This 
ruling therefore ha3 no bearing as the civil Court 
has in this case already decided the question 
of title. 

[5] In Ziba v. Emperor, A. 1. B. (U) 1927, 
Nag. 404: (28 Cr. L. J. 949), it was held that seiz- 
ure of a thing in the assertion of a bona fide 
olaim of a right does not amount to an offence 
in the absence of an element of dishonesty. The 
lower Court has held in this case that the ele¬ 
ment of dishonesty is proved. I do not see any 
reason to disagree with the opinion of the lower 
Court. 

[6] In conclusion this revision petition fails 
and is therefore dismissed. 

[7] 8. A. Khan J.—I have also examined 
the reoord carefully; a bona fide claim of 
title is indicative of absence of mens rea but this 
general rule is eubjeot to the olaim being bona 
fide. It is a hardexerciee of faith to believe that 
the acts of revision petitioner were bena fide 
after this Court's deoision against him. Two 
Courts have found the facts against him, and 
therefore the outting of the orop oannot be gain- 
Baid. The cases oited do not help. I dismiss tho 
revision petition. 

D.H. Revision dismissed- 
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MANOBAB PEB3HAD & ANS-iBI JJ. 

Morampudi Harsayxja — Petitioner v. Hy¬ 
derabad State—Respondent. 

Habeas Corpus Appln. No, 789 of 1950, D/• 28-4-1950. 

Constitution of India, Art.22-Detention without 
fumlsniDg grounds — Validity — Public Safety — 
Preventive Detention Act (1950), S. 7. 

Under Art. 22 of the Constitution A 8. 7, Preventive 
Detention Act, a detenu is entitled at the earliest pos¬ 
sible opportunity to know the grounds of bis detention. 

If there is any detention without furnishing of grounds 
to the person concerned such detention is not lawful. 
Thoee who aro responsible for ordering detention io 
order to justify euoh detention have to comply with tbe 
letter as well as with tbe spirit of the Constitution & 
the Aot. [Para 2j 

Qopalrao Tuljapurkar — for Petnr, V. Rojaram 
Iyer, Advocate-General — for Rtsps. 

Order.— On 28-2-1950, one Morampudi Nar- 
Bayya filed an appln. accompanied by an affi¬ 
davit praying for the issue of writs ol habeas 
corpus under Art. 226 , Const. Ind. The grounds 
Btated in the petn. are that 9 persons specified in 
the appln. have been arrested without proper 
legal authorisation. This appln. waB admitted A 
a notioe was issued to the Govt. Advooate ou 
14-8-1950. On 14-7-1950 when the petn. came up 
for hearing before a Division Bench, Mr, Moha¬ 
mmed Mirza. the learned Govt. Advocate, on 
behalf of the Govt., furnished only two copies of 
detention ordors relating to Sitaramaiab, & Ven- 
kayya, s/o Appayya, but did not file any oopy 
of detention orders regarding the other seven, A 
Btated that be bad no further instructions as to 
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Under ol. (6) of the same Article, it has been 
enacted that 

"when any pet=on is detained io pursuance of an order 
made under any law providing for preventive detention, 
the authority making the order shall, a9 soon as may 
be. communicate to such person the grounds on which 
the order has been made and shall afford him the 
earliest opportunity of making a representation against 
the order.” 

It is thus clear that under the Constitution a 
deteuu is entitled at the earliest possible oppor¬ 
tunity to know the grounds cf bis detention. 
Even under S- 7, Preventive Detention Act, tbe 
grounds of detention have got to be furnished as 
early as possible to the persons so deprived of 
their liberties. The relevant Artiole A S. 7, Pre¬ 
ventive Detention Act, therefore, abundantly 
make it clear that if there is any detention 
without furnishing of grounds to the person con¬ 
cerned such detention is not lawful. Those who 
are responsible for ordering detention in order 
to justify such detention have to comply with 
the letter as weli as with the spirit of the Con-| 
stitution A the Act. Moreover, if such a deten-i 
tion is challenged & tbe writ of habeas corpus 
is prayed for, the authorities concerned have to 
satisfy tbe Ota. entrusted with tbe exercise of 
theee powers that the persons complaining of 
improper detention are under lawful custody. 
In this appln., no documents have been filed by 
the Govt, ehowing servioe of the grounds of 
detention. Even today, we asked the Advocate- 
General if he was in a position to state whether 
the grounds of detention have been furnished to 
tbe detenns. He stated (what had beon already 
stated on 14.7 1950) that be has no further in¬ 
structions in tbe matter. In view of that state¬ 


whether the detention orders have been served 


ment & the faot that tbe appln. before the H. O. 


on these seven detenus. He further said that he was made sometime in February, & we are 


was not aware whether grounds of detention 
were furnished to all these detenus. Tbe Divi¬ 
sion Bench, not being satisfied with tbe state¬ 
ment of the Advocate, directed the production of 
the detenus. Today, in compliance with that 
order, six of the detenus viz. : 1 . Haramanohi 
Bitaramayya, 2 . Rayapati Venkayya, 8. Gola- 
mandla Narsayi, 4. Golamandla Ramayi, 6. 
Ohintala Mukkayya & 6. Rajani Ramulu, have 
been produoed before us from their respective 
custodies. We'are informed that detenu 6, Cbin- 
tala Somayya (Mokkayya?) is dead, Sc detenus 
Ohintala Narasayi A Ohintala Potai have been 
released. On theee faote, we have to determine 
whether the appln. for their release should be 


hearing it today, about 5 months later, we are 
not inclined to adjourn the case any further or 
allow the detenus to be kept in custody any 
longer. We therefore, order that 1. Karamanohi 
Sitaramayya, s/o Bucbayya, 2. Rayapati Yen. 
kayya, s/o Appayya, 9. Golamandla Narsayi s/o 
Venkayi, 4. Golamandla Ramayi s/o Yenkayi, 
6. Ohintala Mukkayya, s/o Narasayi, & 6. 
Rajani Ramulu, produced before us today be 
released from custody forthwith. 

V■B B. Detenus released. 


[O. N. 31.] 


fronted or not. 


A. I. R. (88) 1951 Hyderabad 79 (2) 


[2] Under Art. 22 of the Constitution, 

"no parson who Is arrested shall be detained In custody 
Without being Informed as soon as may be, of the gronnda 
far neb arrest, nor shall he be denied the right to 
wmiult, and to be defended by, a legal practitioner of 


Qamar Hasan and Srinivasa Ohari JJ. 

Syed Sayeed Hasan Razvi — Appellant v. 

Mohommed Sultanuddin Khan and another _ 

•Respondents. 

Secead Appeal N*. 1326/4 of I858P, D/- 2-11-1950,. 


oO Hyderabad Sayeed Hasan y. Mohd. Sultanuddin Khan 


Negotiable Instruments Act (1881). S. 8-Hydera- 
bad Negotiable Instruments Act, S. 7 — Holder — 
Assumed name, if included. 

The holder of the promissory note is essentially a 
person who is ‘entitled in his own name’. But these 
words are wide enough to include a person whose as¬ 
sumed name i? given in the promissory note as payee. 
The words ‘in hlg own name’ do not A cannot mean the 
personal name of the person A there is no reason to 
suppose that any aiiis or assumed trade name would 
not fall within the meaning of these words. (Para 7] 

The Ct. i3 entiteld to look into the evidence aliunde 
A surrounding circumstances to discover the capacity 
of the endorser. [Para 8J 

Anno. Neg. Ins. Act, S 8, N 1. 

Abdul Waked Avan—for Aplt, ; Gopalrao Ekbote 
—/or liesps. 

Judgment. — Tbe applt. in this case Syed 
Sayeed Hasan Razvi had a current account 
with R. Bitaram, Bankers & on 25th Shehrewar 
1346F. a sum of Rs. 1,763-3-9 was standing to the 
credit of Syed Sayead Hasan Razvi in his cur. 
rent account with the Bank. Syed 8ayeed 
Hasan Razvi drew a cheque for as. l.too on 
22 nd Ba -man 1347F. on his Banker, deft. 2 , 
Kemraj who is described in the plaint as tbe 
sole proprietor of the Banking business. Being 
short of funds, deft. 2 told the pltf. that he 
would endorse in favour of the pltf. a promissory 
note executed by one Sultanuddin Khan in 
favour of the Bank for a sum of Rs 1,500 Syed 
Sayeed Hasan Razvi before accepting this offer 
sent a notice to deft. 1 Bultanuddin Khan 
informing him of the intended transaction & 
asking bim to be present at the time of the en¬ 
dorsement. Sultanuddin Khan did not appear. 
Defendant 2 endorsed the promissory note in 
favour of the pltf. After the endorsement the 
pltf. gave a notice to deft. 1 , the executant of 
the promissory note on 24th Bahman 1347F. 
informing bim about the endorsement of the 
promissory note in his favour. He also called 
upon him to pay within a week from the date 
of the receipt of the notice the amount of princi¬ 
pal & interest due under the promissory note. 
Two days prior to the expiration of the time 
fixed in the notice deft 1 approached the pltf & 
stated that he had a current account with deft. 
2 's Bank & that he was not in a position to say 
exactly what amounts stood to his credit in this 
current account, & that he would pay the 
amount from out of the sum standing to his 
credit in the current account The Pass Book 
relating to this current account was made up & 
handed to deft 1 & according to this Pass Book 
there was to the credit of tbe deft 1 only a s im 
of Rs. 50. It was in this state of affairs that pltf. 
filed the present suit on the last day of limita 
tion for the recovery of Rs 1,600 as principal & 
Rs. 945 as interest on the basis of the promissory 
note. He impleaded deft, l, the executant & 
deft. 2 his endorser. Defendant 1 admitted the 


execution of the promissory note & the conside. 
ration therefor but alleged that the promissory 
note could not form the basi3 of the suit inas. 
much as there was a novation of the csntract 
whioh entitled the pltf. to get only what was 
found due after deducting the amount standing 
to his current account. He also raised the plea 
that the 'ransfer was without consideration, Sc 
that the transfer was invalid. He farther urged 
that the rate of interest was unconscionable & 
fiaally prayed that if these objections were over- 
ruled a decree may be passed for the amount 
payable by instalments. Defendant 1 examined 
himselt & also deft. 2 in support of his defence. 
Plaintiff adduced no evidence. 

(2 Th-> trial Judge ou the evidence on record 
found the plea of novation proved, held the 
stipulated rate of interest to be exhorbitant & 
unconscionable &. reducing it to As. 12 per cent 
p. m pa-sei a decree for Rs 1,460 (at the re- 
duced rate of interest) ajainst deft. 1 & for Rs. 60 
at the same ra'e of intereet against deft. 2 . 

[3j Only deft. I felt aggrieved by the judg- 
ment & decree of the Ot. of first instance went 
up in appeal. O a his behalf two points were 
argued, the first is that no deoree could bs 
passed in favour of the pltf. unless it was prov¬ 
ed by him how much stood to the credit of deft. 
1 in his current account with deft. 2. The appel¬ 
late J. has overruled this objection on the autho. 
rity of Chinna Ramamurti v. Pala Nukkayya,, 
1941 M. W. N. 775 : (A. I. R (29) 1942 Mad. 30) 
& this point has not been argued before us. The 
other point urged was that the promissory note 
was executed in favour of Messrs. R. Sitaram 
Bankers & it was endorsed in favour of the pltf. 
by Kbemraj, deft. 2 but as the subscription did 
not show whether he signed it as the proprietor, 
manager or as an authorised agent, no evidence 
dehors the endorsement can be looked into to 
find out in what capacity he had endorsed the 
promissory note. This would inevitably lead to 
the conclusion that the endorsement was affect¬ 
ed by a stranger disentitling the pltf. to sue on 
the strength of the endorsement. 

[4l These arguments fouod favour with the 
learned Judge of the first Appellate Ot. & he, 
relying on the case of Sadasulc Janaki Das v. 
Ktshan Pershad, A.I.B. (5) 1918 P. o 146: (46 Oal. 
661 ), Suppai Goundan v. Kandaswami Goun- 
dan, A. I. R. (11) 1924 Mad. 617 : (80 I. 0. 567) 
& Thakursiy Hansraj v. Kishendas Rewe- 
chand, A. I. R. (12) 1925 Bind 9 : (76 I. 0. 282), 
held that the suit was liable to be dismissed 
against deft. 1 by reason of the doubt with 
regard to the identity of the endorser. 

[cl. In this second appeal by the pltf. the 
same argament has been advanced before us & 
the rulings relied on in the lower appellate Ct. 
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have been cited on behalf of reap. 1. Reliance 
was placed on Muthuswami v. Annamalai 
Chettiar firm, A. I. R. (24) 1937 M*d. l : (16J 
i. c. 26l), Sulharamayya v. Satkiuh, A. I. R. 
(25) 1638 Mad 716 : 082 I. C. 061), Ashutosh 
Misra v. Protivabula Deli, 43 C. VY. S. 399, 
Sivagurunatha Piliai v. Pa-.lmavaOu Animal, 
A. I. B. (28) 1911 Mad. 417 : (i. L. R. (l9ll) Mad. 
513 F. B.) A Chandanmal v. A tl. Krishna 
Kumari, (a. I. R. (31) 1911 O'ldh 273 : (20 
Cuok. 1). 

(6) Theae rulings have no bearing on the 
question to be decided. Those decisions only lay 
down that when it i9 sought to charge a princi¬ 
pal apon a negotiable instrument, the name of 
the person or 6rm to be oharged must be clear¬ 
ly stated so that the responsibility ie made plain 
A can be instantly reoognised. What we are 
conoerced with here is whether Messrs. R. 
Sitaram Bankers is a name assumed by Khemraj 
for purposes of his business A if it is eo, whether 
he can be regarded as the holder of the p-onote 
within the meaning of 8. 7, Hyderabad Negoti¬ 
able Instruments Act, so as to entitle him to 
endorse it in favour of the pltf. by endorse¬ 
ment. 

(7] Defendant 1 in his deposition has oomo 
forward with the story that Messrs R. Sitaram 
Bankers was a partnership oonoern A Khemraj 
was no more than an acoonotant in the firm. 
This piece of evidence is directly opposed to 
"what he has stated in para 8 of his written state¬ 
ment where there is a dear admission on his 
part, that he had a ourrent aooount deposit with 
Khemraj deft. 2 . The Pass Book exhibited in the 
case shows that they were issued by the R 
Sitaram Bankers. In this respect we are inclined 
to believe the evidenos of the pltf. that Khemraj 
is the sole proprietor of the business whioh he 
carried on under the name A style of R. Sitaram, 
Bankers. It is from this point of view that the 
question wooia have to be examined. The defini¬ 
tion of holder' as given in 8. 7 , Hyderabad 
Negotiable Instrument Aot, is as follows: 

"The holder of a promissory nolo, bill of exobange or 
oheqne, means any person entitled in his own name to 
the possession thereof A to roeiye or reonver the 
amonm due thereon from tho parties thereto." 

The holder of the promissory note i 3 thus 
fcjsentially a person who is 'entitled in bis own 
dame.’ But these words in our opinion are wide 
enough to fncicJo a person whose assumed name 
ia given in the promissory note a9 payee. The 
criterion in suoh a oase would be whether pay. 
ment to Khemraj would have discharged the 
maker from all liability under the instrument. 
In the circumstances of tbia oase there being no 
other person except Khemraj to receive or re¬ 
cover the amount due, the payment to him by 
the maker would certainly be a payment within 
ihi meaning of 8. 77 , Hyderabad Negotiable 
“Instruments Aot. It has been held by their 
1951 Hyd./ll 
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Lordsbip 3 of tho Bombay H. 0. in Lujya Pascol 
D-imel v. Mnnmokandas Lallubhai, A. I. R, 
(27! 1950 mm. 161 : (I. L. K. 1940 BOm. 153). 
that the words ‘in bis own name' in 5 . 8 (which 
correspond^ to 8 . 7 of our Act) do not & cannot 
mean the personal name of the person & there 
is no reason to sup pose tbit any alias or assum¬ 
ed trade name would not fall within the mean¬ 
ing of these words. 

[ 9 ] In eo fir as the question of looking into 
surrounding circumstances A evidence aliunde 
is concerned, we may usefully refer to tho case 
of Punjab Co-operative Bank v. Hohommed 
Yusuf, 187 1 . C. 6f0 : (A. I. R (26) 1939 Lab. 
225). In this case, the hundies were endorsed by 
one Gwa 9 h Kaul. On 'be face of the hnndis, it 
did not appear who Gwash Kaul wa 3 A in what 
capacity bo had signed them- Distinguishing 
Sadasuk lanki Das v. Kishen Pershad, A. 1 . R. 
IG) 1918 p. c. 145 : (46 Cal. GS3), the Ct. looked 
into the evidence aliunde A surrounding 
oiroainstances lo discover the oapaoity of thB 
endoreer. 

[9] The result of our decision is that this 
appeal is allowed, the judgment A deoree of the 
lower Ot. are set aside A that of the trial Gt. 
restored A affirmed. 

[to] The apple, will recover the costs of all 
the three Cts. from Snltannddin Khan, the rasp. 
1 in proportion to the amount deoreed. 

V.B.B. Appeal allowed. 

A. I. R. (38) 1931 Hyderabad 81 [C. N. 32.] 

Ahyied Mohioddin Ansari and Srini. 

vasa Chari JJ. 

Tigala Veeraya — Petitioner v. Hyderabad 
Stale — Respondent, 

Criminal Revn. Petn. No. 1413 ot 1950, D/- 7-12- 
1950. 

Criminal P. C. (1898), S. 88 —Attachment ot Inte¬ 
rest of member ot Hindu joint family — Hyderabad 
Criminal P. C., S. 78. 

Where the property attached is only the interest of 
a member ot a Hindu joint family the only prooednra 
that can be adopted ie to appoint a roooivar for the 
colleotion A realization ot the abeoonder'a share in tba 
inoome of the property atUohed. [Para 6 ] 

Anno. Or. P. 0., S. 88 , N. 4. 

N. R. Rao — lor Petnr ; Gopal Rao Muromkar — 
for Reap. 

Order. — An interesting point of law bas 
arisen in this oase. One Tjgala Satyanarayana 
Rao was charged for tnurder under 8 . 343 , 
Hyderabad Penal Code (S. 802 , Indian Penal 
Code). The aocused absconded A did not present 
himself before the Mag. The Mag. thereupon, 
under 8. 77, Hyderabad Or. P. 0. (8. 87 , Indian 
Or. P. 0.) caused a proclamation to be issued 
requiring the aoonsed to appear before him A 
when the acouaed failed to appear the Mag. 
directed the attachment (if the property belong! 
ing to the absoonder under 9 . 78, Hyderabad 
Or. P. 0. (s. 89, Union Or. P. 0.) 
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[а] The absconder Satyanarayana Rao hap¬ 
pened to be a member of a Hindu joint family. 
He possessed no separate property. In execution 
of the Mag.’s order, property consisting of a 
dwelling house, cattle, lands, grain etc, was 
attached. At this stage Tigal Veerayya, another 
member of the joint family filed an objection 
petn. objecting to the attachment on the ground 
that joint family property could not be attach- 
ed. The Mag. enquired into the case & held that 
the absconder held one.third share in the dwel¬ 
ling house & moveable properties & directed 
that the house k the moveable properties be 
Bold k one-third of the amount realieed by sale 
of the properties be deposited in Ct. k the re- 
maining 2/3 paid to Tigal Veerayya. As regards 
the lands, he held that the absconder held l/l8 
Bhare. He likewise directed l/l8 share in the 
land of the absconder to be sold & further direct- 
ad that the auotion-purchaser be put in joint 
possession of the lands with other members of 
the joint family. It is against, this order that 
Tigala Veerayya, the objeotor has filed this 
revision. 

[9] It is settled law that the share of a de¬ 
faulting member of a Hindu joint family is 
liable to confiscation when proceedings are taken 
under 8. 77, Hyderabad Cr. P. 0. (8. 88, Union 
Or. P. 0.) This view receives support from the 
decision of the Privy Council in Mt. Gulab 
Kunwar v. Collector of Benarns, 4 M. I. A. 246: 
(7 w. B. 47 P.O.). 

[ 4 ] Where proceedings relating to attachment 
are taken under S. 77, the property attached is 
said to be at the disposal of the Govt, k the 
Govt, thereupon becomes entitled to the usu¬ 
fruct or income from the property, so long as 
the attachment subsists. 

[6l Further where the property attached is 
only the interest of a member of a Hindu joint 
family, rights of the Govt, would be governed 
by ordinary principles of Hindu Law, under 
whioh there would be no severance in status. 

[б] Applying the above two principles the 
only procedure that could be adopted in a case 
like this would be to appoint a Receiver to col¬ 
lect the share of the absconder in the income. 

[7] We, therefore, set aside the order of the 
Mag. k direot that a Receiver be appointed for 
the collection k realisation of the absconder’s 
Bhare in the income of the property attached. 
Revision is allowed k the case sent baok to the 
Mag. to aot according to the directions given 
above. 

D.H. Revision allowed. 

A. L R. (38) 1951 Hyderabad 82 [C. H. 33.] 

Mohammed Ahmed Ansari and Sri- 
nivasa Chari JJ. 

Mohammed Baquar Hussain Qureshi — 
Petnr. v. The State of Hyderabad — Rests. 

Appln, No. 686/6 of 1950, D/> 24-5-1950. 


A. I.B, 

(a) Constitution of India, Art. 227— Jurisdiction 
over Special Tribunals. 

The word 'superintendence' cannot be confined to 
mere matters of administrative control but confers 
judicial powers also on the High Court. The High 
Court has powers of superintendence not only over 
Courts subject to its appellate jurisdiction but aleo over 
tbo-e whose decisions are not subject to appeal to the 
High Court. It there be laches or denial of justice by e, 
Speoial Judge tbe High Court can, under Art. 227, 
transfer a case from tbe Special Judge. This jurisdio- 
tion cannot be taken away by State Legislation such ae 
Special Judges’ Regulation. [Para 1 ) 

(b) Constitution of India, Art. 227 — Application 
for transfer — Vague allegations — Criminal P. C. 
(1898), S. 526. 

Every application for transfer of a case should fur¬ 
nish material particulars regarding tbe general allega¬ 
tions contained in the application against the judicial’ 
authority. Mere conclusions of tbe applicant unlesB sup¬ 
ported by materials accompanying the application, 
would carry little weight in persuading the High Court 
to believe the allegations. [Para 2) 

Anno. Cr. P. C., S. 626, N. 9. 

Murtuta Khan and Yunus Ali—for Petnr.; V. 
Rajaram Iyer, Advocate General, Mohammed 
Msrta, Public Prosecutor <t Govt. Advocate— for 
Resps. 

Order. — This is an application for transfer 
of a case before the Special Judge at Warangal 
which is now reserved for judgment. Two points* 
ariee for decision. The first is an objection rais¬ 
ed by the Government.Advocate and argued by 
the Advocate-General that this Court has no 
jurisdiction to transfer cases triable by the 
Special Judges to another Court. In support of 
this argument the Advooate-General relied on. 
oertain provisions in the Special Tribunal Regu- 
lation and aleo on the latter (later?) Regulation, 
known as the 8pecial Judges’ Regulation issued 
on 16-12*1949. The former Regulation contains 
8. 7 which takes away the power of transfer of 
cases by this Court. In S. 6, sub-s. ( 2 ) of the 
Special Judges’ Regulation, the Chief Minister 
alone is authorised to transfer cases pending 
before a Special Judge to another Speoial 
Judge. The Advocate-General argues that read¬ 
ing tbe two eeotions together the jurisdiction of 
this Court to transfer oases pending before the- 
Speoial Judge has been taken away. He further 
contends that apart from the relevant sections 
of the Criminal Procedure Code which authorise 
this Court to transfer oases or revise orders of 
the lower judioiary there is no inherent juris¬ 
diction in this Court to do so. In support of 
this contention he relies on the authority of the 
Federal Court reported in Pashupati Bharti v. 
Secy, of State, A. I. R. (25) 1938 P. C. 1 : (1989- 
F. 0 . R. 18). That decision was given when 
8. 224 , Government of India Aot of 1936 was in 
force. By sub-s. ( 2 ) of the seotion, appellate or 
revieional jurisdiction of the High Court under 
the seotion was negatived. Tbe Federal Court- 
at p. 3 of the report say that though there had 
been in recent years tentative efforts on the 
part of one or two High Courts to assert suoh 
powers they have now been decisively negatived' 
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by eab-s. ( 2 ) of S. 224 of the Act of 1935. The 
power of 'superintendence 1 contained in that 
•aeotion has been re-enacted in Art. 227 of the 
Indian Constitution, but this article has no 
qualification similar to sub-e. ( 2 ) and is in much 
wider terms. The word “superintendence” has 
•been given wide meaning by legal authorities. 
Blacketone in his commentaries at p. no says 
■'• that it ia the peculiar businoss of the Courts of the 
King’s Bench to ‘superintend' all inferior tribunals, and 
-herein to enforce the due exeroise of those judicial 

minieterial powers with which.Legislature has 

invested them and this, no: cnly by restraining their 
•excesses but also by quickening their negligence and 
obviating their denial of justice." 

The absence of provisions similar tosub-s. ( 2 ) of 
s. 224. Government of India Act of 1935 and the 


jwidec terms contained in sub-art. (1) of Art. 227 
Jof the Indian Constitution clearly show that the 
word "superintendence” now U3ed cannot be 
confined to mere matters of administrative 
aontrol, but confers judicial powers also on this 
: Court. If there be laohes or denial of justice by 
any Tribunal, we are of opinion that by exeroise 
of this power of superintendence, we can trans- 
1 for a oase from a Special Judge. The mere 
existence of provisions in special enactments 
like the Special Judges* Regulation cannot 
exolude the jurisdiction of this Court to exercise 
powers of superintendence over Subordinate 
! Courts under Art. 227 of the Constitution of 
India. The words used in this sub-article are: 

"Every Hgh Court shall have superintendence over 
all Courts and tribuoala throughout the territories In 
relation to which it exercises jurisdiction." 

The mention of the word "tribunal’' in the said 
Article goes to ebow that the Constituent Assem¬ 
bly intended to confer on the High Courts 
powers of superintendence not only over Tribu- 
1 nals or Courts as are subjeot to its appellate 
jurisdiction but also on those who3e decisions 
are not subjeot to appeal before the High Courts. 
If we were to place a narrow interpretation on 
the word superintendence” as covering matters 
of administration only, it would follow that the 
High Court will have administrative oontrol 
over these tribunals bat not jadioial, and that 
appears to us to be hardly the intention of the 
framers of tbe Constitution. We are, therefore, 
of opinion that the word "superintendence” 
used in Art. J27 in the Indian Ooastitntion are 
wide enough to oover matters of judicial nature 
•also, and if this High Court thinks proper to 
exeroise its power of revision or transfer that 
-can be done notwithstanding the restrictive 
provisions contained in the laws passed by the 
otate for the jurisdiction conferred on this 
~°“ rt by tl10 Constitution Aot oannot be con¬ 
trolled by State legislation. We are, therefore, 
•of opinion that the objection of tbe Advocate, 
ueneral has no force, and is rejected. If, having 
wgard to the faota of the case, this Court should 
'Consider itnecessary-to transfer a oase from 
*h 0 Speoial Judge a Court ox to revise his order 


it can do so under Art. 227 of the Constitution 
of India. 

[ 2 ] The next point involved is: Do the 
allegations contained in the application justify 
transfer of the case now under judgment? We 
went carefully through tbe different allegations 
of faot contained in the transfer application. 
We are of opinion that with the exception of the 
allegation contained in Pare. 16 of tbe applioa- 
tion the other allegations are extremely vague. 
They are of a general nature and do not furnish 
particular instances from wbiob this Court could 
draw its own conclusion as to whether they 
constitute sufficient and cogent grounds for 
ordering transfer. There is one particular alia, 
gation mentioned in Para. 16 of the application, 
but surprisingly enough the affidavit of the 
petitioner does not support that allegation. In 
the absence of any such corroboration by a 
sworn statement, we are of opinion, that this 
particular allegation at this stage of the oase 
cannot be regarded as sufficient ground for the 
transfer of the case. The result is, the applica¬ 
tion for transfer is rejected, the order of stay 
passed on 8-6-1960 and extended from time to 
time is discharged. The trial Judge is to prooeed 
with the oa9e. We wish to emphasise that oor 
decision abont tbe application 19 confined only 
to the application for transfer and will in no 
way affeot the view that the appellate Court 
may take having regard to the faots of the oase, 
when an appeal is filed. We refused the prayei 
for the summoning of the record of the oase, 
because we are of opinion that every application 
for transfer should furnish material particulars 
regarding the general allegations contained in 
the application against the judicial authority. 
Mere conclusions of the applicant unless sap. 
ported by materials aooompanying the applica¬ 
tion. in our opinion, would oarry little weight 
in persuading thi3 Court to believe the allega- 
tions. 

[3] The application for transfer is refused, 

D.ff. Application rejected. 

A. I. R. (38) 1981 Hyderabad 83 [G. N. 34.] 
Mir Siadat Ali Khan and Sbinivasa 
Chari JJ. 

Abdul Karim—Petnr. v. Govt, of Hydera. 
bad. 

Appln. No. 472-6 of 1950, D/- 26-4-1960. 

(a) Constitution of India, Art. 226-Habeas cor* 
pus—Rule nisi ior production of detenu in Court- 
Criminal P. C. (1898), S. 491. 

The H. C. has a discretion in the matter of directing 
the attendance of the detenu in Ot. Generally tbs alle¬ 
gations made in a petn. for habeas corpus are not con¬ 
clusive by themselves & the praotice is to issue auorder 
to the reap. to Bhow oauae why the petn. should not be 

granted. A Rule nisi lor produotion of tho detenu in 

1 W ? U i j . .P 9 * 30 on 'y whore » prima facie oase ol 
unlawful detention has been made out on behalf of tht 
person invoking the aid of the Ct. Where order ol 
detention produoed by the Govt, appears to be on tht 
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face of it o proper order A there i? no defect or irregu¬ 
larity ebout the PBme it cannot be said that tbe detenu 
bae made out a pnma laciz case fer the is?ue of an 
order directing tbe production of tbo deteDu ir> Ct. 

[Paras 7, 8] 

Anno: Cr. P. C., S. 491. N. 2. 11 A. 

(b) Public Safety — Preventive Detention Act 
(1950i, S 3 —Satisfaction o» detaining authority — 
Power ol Court. 

Where the Govt, of a State being FatifBfd that any 
person ie acting in a manner prejudicial to public 
safety A maintenance of public order makes an order 
detaining him, it i§ net opt n to ibe d«tenu to invite 
the Ct. to go into tbe question he to whether the satis- 
fact on of tbe detaining authority was on proper or 
reasonable grounds. iPnra 8] 

(c) Constitution of India, Art. 226 — Application 
for habeas corpus — Validity of provisions for 
detentic n —Criminal P. C (1898), S. 491. 

In an appln. for a writ of habeas corpus tbe validity 
of tbe law under which an order for detention has 
been pas6^d can be challenged. It is open to the II. C. 
to atoerta'n if the Act under which tbe order of deten¬ 
tion was passed is ultra vires A beyccd tbe compet-nce 
of ihe authority by which it bat been passed. [Para 4) 

Anno: Cr. P. C., S 491, N. 7. 

Abdul Hasan Sped dli—/or Petnr ; Advccate-Gene- 
ral—/or lie sp. 

Order —This is an appln. for the issue of a 
writ o) habeas corpus praying that the petnr. 
be eet at liberty. The learned Chief Justice before 
whom the appln was filed directed notice to 
iseue to the Govt. A after notice to the Advo- 
cate- General, tbe petn. came on for hearing be. 
fore us on 21 419C0. We have heard the argu¬ 
ments of Moulvi Abdul Haean Syed Ali for the 
petnr. A the Advocate General on behalf of tbe 
Govt. 

[ 2 ] Before the paeeing of tbe Conet. Ind. the 
H. 0. had power to issue an order directing the 
release of a person said to be illegally detained 
under S. 629, H>derabad Cr. P. C. Now, eince 
the paeeing oi the Const. Ind., the power to issue 
write in the nature of habeas corpus A eimilar 
write has - been specifically given to the H. 0. 
under Art. 226, Const. Ind. 

[3] The petnr. in this case has been dotained 
under 8. 8, Preventive Detention Act IV ( 4 ] of 
1960, passed by tbe Indian Parliament on 25 2 - 
1960. Under Art. 246, Const. Ind..Parliament has 
exclusive power to make laws with respect to 
any of the matters enumerated in List 1 of 
Bch. 7 of the Constitution and among tbe vari¬ 
ous items in respect of which Parliament i3 
empowered to make laws, Item No. 9, is "Prev¬ 
entive detention for reasons connected with 
Defence, Foreign Affairs or tbe security of 
India”, A under 8. S ol the above enactment 
tbe Central Govt, cr State Govt, may, if satis¬ 
fied, with respect to any person with a view to 
preventing him from acting in any manner 
prejudicial to tbe security of tbe Stale, make an 
order detaining him. Therefore, in pursuance 
of the power vested in the ^ajpramukh' as tho 
Executive head of the State, an order was pis¬ 
sed, directing that the petnr. be detained. This 
order was served on the petnr. on 9 3 i960. Tho 


order of detention, therefore, has been passed 
under the power vested in the 'Bajpromukh’ as 
the Executive bead of tbe 6iate. Hence tbe 
authority of the person who Lae passed the 
order of detention caDnot be questioned. 

[ 4 ] The learned Advocate for tbe petnr. argned 
that tbu law under which tbe order of detention 
was purported to have been made was ultra 
vires A void became it seeks to deprive a citizen 
of one of the fundamental rights granted to him 
by the Constitution A he relies upon Art. 21 , 
Const. Ind., which enacts that no person shall 
bo deprived of his right or personal liberty 
except by procedure established by law. It can¬ 
not to denied that in an appln. for a writ ol 
habeas corpus tbe validity of tbe law under 
which an order for detention has been poseed 
could be challenged. It is open to the H. 0. to 
ascertain if the Act under which the order ol 
detention was passed, is ultra vires k beyond 
the competence of the authority by which it has 
been passed. As was observed by their Lord¬ 
ships of tbe Privy Council in the ease of Empe¬ 
ror v. Benoan Lal % a. I. R. (82) 1946 P. 0. 48 : 
(I. L. R. (1946) Far. P. c. 97) : 

"If.Ordinance had no validity tbe Special 

Mag wao in tbe fame poeitlon as a private pereon to 
take upon bimtelf to conduot tbe trial of an accused A 
sentence bim to imprisonment without any authority at 
all. In ibis latter alternat ve, tbo remedy of release by 
process in tbe nature of habeas corpus would be an 
appropriate remedy." 

[6] The question that falls to be considered 
is as to bow far tbo Preventive Detention Act 
passed by tbe Indian Parliament is inlra vires 
the Parliament, in view of the express provision 
in tbe Constitution that all citizens 6ball have a 
right to move freely throughout tbe territory of 
India A that no person shall be deprived of his 
life or personal liberty excopt according to pro¬ 
cedure established by law. In this connection a 
reading of Proviso 6 to Art. 19, Const. Ind. 
would show that notwithstanding the fact that 
all citizens shall have a right to move freely 
throughout the territory of India (Art. 19, ol (d)), 
Parliament shall not he prevented from making 
any law imposing reasonable restrictions on any 
of the rights, conferred by Art. 19 (ols. (d), (e) 
A (0), if it is necessary in the interests of the 
general public. Therefore, pnma facie , it would 
appear that it is within the competence of Par¬ 
liament to legislate so as to impose restrictions 
on the freedom of movement of a pereon, if it 
is in the interests of the general public. Tbe 
right of the British Parliament to legislate are 
extraordinary A its power to pass laws whioh 
might interfere with the personal liberty of a 
citizen is well recognised. That this is tho posi¬ 
tion of the British Parliament i3 dear from tho 
jadgment of one of the Law Lords in the cele¬ 
brated oase of Liversidpe v. Anderson , 1942 
A. 0 . 2C6 : (110 L. J. K. B. 724). The position of 
the Indian Parliament is somewhat different. 
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This question as to how far Parliament was 
competent to pass the Act IV D) of 1950 came 
np for decision before some of the H. Cs. in 
India * the viow held by three of the H. Ce. in 
India is that the above enactment is not ultra 
viret. A Fall Bench of the Calcutta H. 0. dec- 
] &r ed that it was a valid piece of lecislation 
with the exception of 6. 14 of the Act. Likewise 
the Nagpur H. 0 held that this piece of legisla¬ 
tion did not abrogate any of the fundamental 
rights 00 D(err-d by the Const. Ind. & that the 
eame was infra virrs. A similar view ha= been 
taken by the Patna H. C. The Bombay H. 0., 
however, ba9 deferred pronouncement of judg¬ 
ment in the cases before it as the matter was 
enb jndice before the S. C. & its judgrn nt await- 
ed. The Allahabad H. C. on the other hand 
ordered the release of a Kanpur detenu holding 
that 8. 3, snb-9. (1) of ol. (a), eub.ds. (ii) & fiii), 
Preventive Detention Act was ultra vtres & void. 
The learned Judges held that it enoroaohed upon 
the various rights of freedom allowed to a 
person under the Constitution, & ioasmuch as 
there was no provision in the Constitution about 
the deprivation of the personal liberty of a 
person independent of the provision in Art. 19 
the enactment was bevond the powers of Parlia¬ 
ment. I merely make a passing reference to 
these judgments as we are not in possession of 
any authorised report of these judgments except¬ 
ing that these judgments have appeared in newe- 
papers. 


opinion that it is only a matter of discretion 
left to the Ct II the de'GDU can be adequately 
repr-eemed bv a counsel or if bis interests are 
not likely to suffer by reason of non-attendance, 
no order would b6 made for Lis production. 
Generally the allegations made in a j*tn. (or 
the issue of a unt of habeas corpus are not 
conclusive by themselves, the practice hasi 
always been to issue an order to the resp. to 
tbow cause why the pstn. should Dot be grant¬ 
ed This appears to be the prectice also in the 
United Sta’es. I am fortified in this view, by 
the observations of their Lordships of the F. 0. 
in the case of Keshav Talpade v. Emperor, 
A. 1. R (30' 19)3 F. 0. 79 : 04 Cr. L 3. 719). 
"Tbe power to is-oe a writ in the nature ol habeas 
corpus is* high privilege which the legislature has en¬ 
trusted to tbe H. C. & it seemed to us only lair that 
the discretion to euegest the most convenient course tc 
be adopted eboold be left to that Ct." 

[7a] (b) A person under detention would be 
entitled to immediate release as a matter of 
right unless the Govt, makes a return which is 
good on the face of it. Previously tbe proce¬ 
dure used to be to order tbe Crown to produce 
the man under detention along with the return 
bo that if the C:. found that tbe return was not 
good on the face of it. the man detaiued could 
be released forthwith, but thus procedure Las 
been departed from and modified because it 
has been considered that where tbe Crown is 
concerned, the detention is ordinarily legal. 

Ona nthop (aotnr Kao Vm taken intft mufti. 


[C] The question about the validity of this 
enaotment also came up before tbe 8. C. in 
the case of A. K. Gopalan (A. 1. R. (97) 
1950 8. 0 . 97) & their Lordships of tbe 8. 0. 
after hearing tbe arguments of the petDr. & 
the Attorney-General in exteneo have reserved 
judgment. It may be that we are not strictly 
bound to follow the judgment of any of tbe 
H. Cs. bat we are certainly bound to decide, 
according to the law as laid down by the 8. 0. 
in this regard, & as the judgment of the S. 0. 
is awaited in this matter, I prefer deferring any. 
expression of opinion on this matter till the 
judgment of the 8. 0. is pronounoed. 


[7] (a) The learned Advooate for the petnr 
argaed that he has made out a prima fad 
oass for the issue of a rule nisi & that, wi 
should direot the production ol the detenu ii 
Ot. In this oonneotion out attention was drawi 
to o. 35, Supreme Court Rules, 1950. (96.1-1930) 
Order 35, R. 3 of the eaid Rules says: 

‘if the Ot. Ig of op nion that a prima fa:ie oase lo 
granting thsappln.lamadBout, Buie nisi shall be Ubdci 
oelling upon the pergon or pergons a^aioBt whom tb. 
order is sought, to appear on a day tobanamed tbereii 
to show came why auoh order ahall not be made & a 
the aerae time to produce In Ct the body of the peraoi 

... illegally or irapropsrly detained.to be deal 

*Uh aooording to law.” 

|No doubt the H. C. has tbe power to direot the 
[attendance of the detenu in Ct. bat I am o 


deration & that is that there is always a pre¬ 
sumption as to the regularity of Detention 
Orders. Here the return exhibiting the Order of 
commitment is regular on the face of it. Of 
course, the Ot. would insist in the first instance 
on tbe production of tbe order of detention A 
if on the face of it the order appears to be in 
conformity with the provisions of law, tbe Ct. 
would not ordinarily direot tbe proouctioD of 
the detenu unlees it is satisfied that the order 
of detention was made for an ulterior purpose 
or that there was mala fides on the part of the 
Executive. 

[8] In oases of this kind where the Govt, of 
a State being eatiefied tbat any person is aoting 
in a manner prejudicial to publio safety & mam 
tenanoe of publio order makes an order detain¬ 
ing him, it is not open to tbe detenu to invite 
the Ct. to go into the question as to whether 
the satisfaction of the detaining authority wa3 
on proper or reasonable grounds. This principle 
is ba9sd on the authority of the two leading cases 
of the House of Lords (a) Liver&%&ge v. Ander¬ 
son, (1942) A. 0. 206 : (110L J. K. B. 724) & (b) 
Greeny. The Secretary of Stats, Home A) f curs, 
1949 A. 0. 284 : (111 L. J. K. B 24) The original 
order of detention wbioh was served on the 
petnr. was prodnoed by the learned Advocate- 
GeDeral & a certified copy thereof has been 
filed in Ct. An order to produce iu Ct. the body 
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I of the person said to b9 illegally detained, would 
be made only where a prima facie case of un¬ 
lawful detention has been made out on behalf 
of the person invoking the aid of the Ct. The 
target of attack of the learned Advocate for 
the petnr. is the invalidity of the law under 
which tbe order of detention was passed. No 
question of the irregularity of the order passed 
has been raised. The reap, in this case by produc¬ 
ing the order of detention has sought to relieve 
himself from the imputation of having impri¬ 
soned the petnr. without lawful authority. As 
has been pointed out by me, the order produced 
by the Govt, appears to be on the face of it a 
proper order & in the face of a proper order & 
there being no defect or irregularity about the 
same, it cannot bs said that the petnr. has 
made out a prima facie case for the issue of an 
order directing the production of the detenu in 
Ct. No doubt, if he is successful in his ground 
of attack viz., that the law under which he has 
been detained is illegal & void, an order of re¬ 
lease would follow immediately. As the judg¬ 
ment of the S. C. of India i3 awaited & on 
the judgment of the S. C. would depend the 
right of the petnr. to bs released, I am of opi- 
nion that at tbe pressnt stage tbe circumstances 
of the case do not warrant the issue of Rule 
nisi. I, therefore, decline to issue a Rule nisi 
for tbe production of the detenu. [The rest of 
the order is not material for purposes of report¬ 
ing.] 

D.H. Order accordingly. 


A. I. R. (38) 1951 Hyderabad 86 [C. N. 35.] 

Siddiqi J. 

Phoolchand — Appellant v. Vamanrao — 
Respondent. 

Appeal No. 496/1 of 1358F, D/-3-10-1950. 

(a) Civil P. C. (1908), S. 54 — Hyderabad Civil 
P. C., S. 267 — Scope. 

It ie incorrect to say that S. 207, Hyderabad, Civil 
P. C. (corresponding to S. 64, Indian Civil P. C.) is 
only applicable in c&eos where the agreement of the 
revenue is affected in eome manner. To attract the 
operation of tbe section it is not necessary that the 
plaintiff should aek for a division of the Government 
revenue. [Para 2] 

Anno. Civil P. C. f S. 54 N. 2. 

(b) Civil P. C. (1908), Ss. 47 and 54 -Hyderabad 

Civil P. C„ S. 267 — Decree for possession of a 
share in revenue paying land not specifying any 
specific portion of land to be delivered—Civil Court 
executing decree instead of sending it to collector 
as required by S. 267 — Defect in procedure is not 
immaterial — Judgment-debtor is entitled to re¬ 
storation of possession of land delivered to decree- 
holder. [Para 2] 

Anno. Civil P. C., 8. 64 N. 6. 

Gopalrao Ekbote — Jor Appellant] Ra% Oovind Dai 
Mehta and Ra% Vithal Singh — Jor Respondent. 

Judgment.—This is an application for resti¬ 
tution of possession of a pact of revenue paying 
agricultural land which has come in the posses- 
eion of the appellant in execution of a decree. 


The fact3 leading to the contention are that the 
appellant held a decree against tbe respondent 
for five annas four pies share in a revenue 
paying land. This decree does not specify the 
exact piece of land which is to be given in 
possession of the appellant. It is one thing to 
specify and exaotly define a part of a land and 
it is another matter to say that a certain part 
of the land towards North or South may be 
given to a certain person. In the first case 
bailiff really places the party in possession of 
that land and in the second case the officer has 
to apportion the land according to the direc¬ 
tions of the Court. In the first place the speci¬ 
fication is made by Court itself and in the 
second case it has got to be done in execution. 
There i9 nothing to prevent a Court passing a 
decree for a specifio portion of the property 
inspite of s. 267, Hyderabad Civil P. 0. corres¬ 
ponding to S. 54, Indian Civil P. 0. in a proper 
case. In execution of this decree, the appellant 
was able to get a 6 annas 4 pies of this land in his 
possession and he wag aotually put into posses¬ 
sion by the Court officer directly who took eome 
evidence on the spot and made a panohanama; 
thereupon the respondent moved the executing 
Court to set aside the proceedings taken by the 
executing officer and for restitution of his pos- 
session to that portion of the land of which he 
has been deprived. His contention is that under 
the section of tbe Civil Procedure Code above 
mentioned it was not within the authority of the 
offioer to decide upon the portion of the land to 
the extent of 5 annas 4 pies wbioh the deoree- 
holder is entitled to possession; it is for the 
revenue collector to apportion the land and 
carry out the decree. The fir3t executing Court 
dismissed tbe application and tbe first appellate 
Court has allowed it on the ground that the 
proceedings taken by the officer were beyond his 
powers and authority in view of the provision 
of the Civil Procedure Co3e. From this appel¬ 
lant decree-holder has appealed and it is con¬ 
tended on his behalf that the seotion does not 
apply to the nature of the deoree. Seoondly 
even if it doe9 the irregularity in procedure is 
immaterial and would not justify restoration in- 
asmuoh as the judgment-debtor is not entitled 
to the 6 anna3 4 pie9 share put in possession of 
the appellant. 

[ 2 ] As to the first contention, number of rul¬ 
ings of Calcutta High Court and a Divisional 
Bench of Madras High Court are cited. Tbe 
appellant relies on Jogodishury v. Eatlash 
Chandra , 24 cal. 726 : (1 0. W. N. 374 F. B.), 
Badha Kisliun v. Bhola t a. i. r. (21) 1934 Pat. 
865: (13 pat 637) and Sundaresa v. Subba Bao t 
A. I. R. (20) 1933 Mad. 268 : (143 I. C. 246) for 
the proposition that the above section would 
apply only in cases where the assessment of the 
revenue is affected in some manner. I am un¬ 
able to interpret the eeotion in that light that 
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woald merely impose a condition there to 
afctraot the operation of that enactment which 
is not there. A 3 pointed out in Radha Kishun 
v. Bhol a, A. I. R. (21) 1934 Pat. 365 : (13 Pat. 
637) above that that interpretation wa3 made in 
the light of the section read with certain other 
provisions such as Estates Partition Act which 
is not in force in this Stat9. In Kiran Chandra 
v. Rama Nath, a. I. R. (18) 1931 oal 104* (130 
I. 0. 287) some of theso rulings were considered 
and it was pointed out that to attract the pro. 
visions of the above 9eotion it was not necessary 
that the plaintiff should ask for a division of 
Government Revenue. I am inclined to this 
view. Section 267, Hyderabad Civil P. C.(S. 64, 
Indian Civil P. 0.) requires that decree should 
be for the partition of suoh property or for a 
separate portion thereof as is described in tbi3 
section. I think that when the section applies 
to the present case the exeoation of this decree 
should have been made according to the provi¬ 
sions of that section. As regards the other con¬ 
tention that the mode of ascertaining the portion 
and of putting a decree-holder in possession 
either by the Taloqdar or by any other officer 
of Court is merely an immaterial irregularity 
of procedure. I am not prepared to accept that 
contention. In fact the Court executing tho 
decree would not have placed the deoree-bolder 
in possession of that part whioh wa9 to be 
accomplished by an independent officer, the 
oollootor. Nazir of the Court could not carry 
it out validly. It may be that under certain 
circumstances restitution may not be granted 
on some other ground but it oannot be refnsed 
merely on the ground that it has been accom¬ 
plished by an officer of Court who was not 
authorised to accomplish that aot and inspite of 
it it is mere irregularity. The aot of partition is 
an intelligent act and is not merely a ministerial 
act, and it oalls for the intelligent aot of the 
officer who has to apportion the land according 
to the requirements of a particular order or 
deoree. I therefore dismiss this appeal with 


K.S. 


Appeal dismissed. 


*HichVnn!! na T. jQdf ? nent tharo i8 no reference to the 
H.gh Coart. It ought to be Calcutta High Court. 
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Sbipat Bao and M. S. Ali Khan JJ. 

** Kankiah and others — Applts, v. j 
State of Hyderabad. 

Cri. Appeals Nos. 153-158 of 1359F, D-/ 4 4-195C 

<1898)l S - 34 °- R, * ht 10 

Bouffto n °T S .W P nnt8hn >«t. the Ot. 

amnln* jL j 0 ® , whether the accused were unable 
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(b) Criminal P. C. (1898), Ss. 235, 239 - Same 
transaction — Meaning oi — Hyderabed Criminal 
P. C„ S. 242. 

Prima facie, when conspiracy is charged In the 
Chilian, several acts ol the accused become unified, & 
coroe within the meaning ol the phrase "same transac¬ 
tion.” The relevant time is the time of accusation. 

[Para 6]. 

Anno : Cr. P. C, S. 235. N. 2 ; S. 239 N. 4. 

Danial Latifi—for Applts .; V. Rajaram Iyer, 
AdvocaU’General—for Resps, 

Sbripat Rao J.—This ia an appeal from the 
judgment of the Special Tribunal at Nalgonda. 
dated 28-4.19*9 in whioh the said Tribunal has 
oonvicted & sentenced the six accused to death 
for the murder of Durgayya & Mallayya, 
deoeased. This judgment will coyer all the 
aix appeals. 

[ 2 ] Mr. Latifi, counsel for the six acoused, 
argued on the question of the fundamental right 
of the acoused to be defended & represented by 
a counsel at the trial & be has referred to Qatos 
3 irod v. The King, A. I. R. (31) 1944 P. C. 93 : 
(46 Or. l». j. 105) & Ozie Powell v. State of 
Alabama, 287 n. S. 45. It is admitted that the 
applts. were not defended by counsel in tho 
lower Ct. 

[3] From an examination of the dooket sheet 
(day to day proceedings of the Ct.) we find that 
no effort was made by the Ct. below to know 
from the aooneed whether they wished to engage 
counsel on their behalf. The said proceedings 
begin on 11.4-1949 in which it is stated : 

‘ Q. Enamallu, K. Poohadu, Y. Ramaswamy it 
M. M. Faquir, examined as P, We. 1 to 4 reepeotively. 
P. W. 4 filed Exs. A, B <fc C, Adjourned to 12-11949 
for farther proceedings. Acoused remanded to custody." 
It is olear from this that tho trial Ct. did not 
a9k the aooused whether they wanted to engage 
defence lawyers on their behalf. We have a 
ciroular No. 4738, d/22.4 32F (154-1923) in whioh 
it is directed that in oases of capital punishment,, 
the acoused should be given reasonable oppor. 
tunity to enage defenos lawyers, & if any of 
them are destitute, a defence counsel at State- 
expense should be engaged by the Ct. on their 
behalf. The trial Ct. has not followed the ins- 
tractions laid down in that oiroular. In Galos 
Hiroi v. The King, A. i. r. (ai) 1944 p. o. 99 • 
(46 or. L. J. 105), referred to above, the P. 0. 
had an ocoasion to comment upon a oase in 
Whioh the acoused were charged & sentenced to 
death for murder. The appeal submitted by 
them before the Ct. at Somaliland was deoided 
in the absence of their counsel. Their Lordships 
held that the hearing was contrary to law as 
the assignment of counsel was made of no avail 
in the circumstances of the oase. They observed 
that just as a oonviotion following a trial cannot 
stand if there has been a refusal to hear the 
counsel for the accused, so an appeal cannot 
stand where there has been a refusal to adjourn 
an appeal in whioh the applt. was entitled as of 
right to be heard by a counsel assigned to him 


38 Hyderabad Excibe Department 

by Gavt. to enable him without aDy dofault on 
hig pars to reach the Ot. in time to conduot the 
appeal. In 287 U. 8. 45, the S. C. of America 
has observed at page 71 that : 

"in a capital once where the deft. i3 unable to employ 
a counsel. A is incapable adequate!? of making b’s own 
defence becAueo of ignorance, fooole-mindedne-*, illi¬ 
teracy or the like, it is the duty of the C». whether 
requested or not, to assign aoounsel for him as a neces¬ 
sary rejaisite of due process of law." 

In the appeal before us, we find that the Special 
Tribunal has not paid sufficient regard to these 
general principles of Criminal Law. It did not 
try to find out whether the accupe^ wer6 unable 
to employ counsel or incapable of making their 
own defence. We, therefore, asree with the 
argument of the learned counsel for the applls. 
that the fundamental right of the accused to be 
defended by a counsel has been violated. 

[ 4 ] The learned Advocate General, Rso 
Bahadur V. Rajaram Iyer ha3 cited Emperor 
v. Sukdev , A. i. B. (tr,) 1929 Lab. 705 : (31 Cr. 
L. .7. 977), iu which it ha9 boen held that where 
the accused is not represented by a ploader A 
is unable to attend personally, being ill, the Ct. 
cannot proceed with the case by assigning him 
a pleader; for, such a couostl is neither chosen 
by him nor given to him with hig express or 
implied consent, St in (act does not really repre¬ 
sent &, no Ct. has any authority to force upon 
a prisoner the services of a counsel if ho is un. 
willing to accept him. The learned Advocate- 
General relies upon the latter part of the 
opinion of the Lahore H. 0. viz., the Ct. cannot 
force upon a prisoner, the services of a Lawyer 
il he is unwilling to acoept him. Bat tho facts of 
this appeal are not similar. There is no question 
of foroing aoy Lawyer upon tho accused. It is 
the case of the acca3ed goirg without legal aid 
altogether. 

[6] We, therefore, set asida tho judgment A 
order of the trial Ct. & lemand the oaso for 
retrial before the Special Judge concerned. As 
the aoensed are charged with the offonce of 
murder, they will remain in jail custody pend¬ 
ing the trial. Learned counsel for applts, raised 
the plea of misjoinder. But as the case is being 
sent tack for retrial, it is for the trial Ct. to 
decide the same. Appeals accepted. Retrial 
ordered. 

fd M. 8. Ali Khan J. — I agree : I would 
add that the plea of misjoinder wad also raised 
by the defence counsel before us. The Speoial 
Judge should give careful attention to this plea 
Si to see whether, in spite of the challan con¬ 
taining allegation of conspiracy, there is any 
need of having separate trials of the various 
counts. Prtma facie, when conspiracy is charged 
in the chalLn, several acts of the accused 
become unified, & come within the meaning of 
the phrase “eame traD'aoMon” need in 8. S42, 
H. Cr P.O. It has also been held by almost all 
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the Courts of the Bharat that the relevant time) 
is the time of accusation. 

D.U. Appeal allowed. 

A. I R. (38) 1981 Hyderabad 88 (G. N. 37.) 

Shiupat Rao and M. S. Ali Khan JJ. 

Excise Department v. Chota Hanmanthu. 

Criminal Appeal No. 1717 of 1357, D/- 11-4-1950. 

Criminal P. C. (1S93), S. 247, Proviso—Abkari 
Prosecutor — Hyderabad Criminal P. C., S. 219 
Proviso * 

Where on the date fixed for the evidence for the 
de'eece no ttep has b«*n taken by the acoased to earn- 
moo tho defence witnesses nor hag he filed list of any 
defence witnesses, the attendance of tho Abkari Prose¬ 
cutor on that d*te ibould be diepeosed with under 
the proviso A the oase should not be dismissed under 
the section for default. [Para 6] 

Anno. Cr. P. C., 3. 247 N. 9. 

Nandagxri Vsnkat Iiio—for Applls. 

Judgment.—This is an appeal submitted by 
a State against the order of acquittal passed 
by the Mag. of Alampur dated 13 4-1367 P. 

( 2 j The Mag. stated in his order that no¬ 
body wae present on behalf of the Abkari De¬ 
partment, A as the acoosed was present & tho 
case was ODe iu wbioh a summons was ordi¬ 
narily to be issued, the oase is dismissed for 
default under S. 219, Ilyd. Cr. P. 0., A the 
accused is acquitted. 

[3] Learned Advocate for applt. argued that 
the order of dismissal for default was contrary 
to law. He also states that a peto. for adjourn¬ 
ment was sent through the Sub-Inspector of 
Abkari, but that he could not submit the samo 
in Of:, in good time due to sickness of his wife. 

[4] After goiug through the provisionsof 9. 219, 
Hyd. Or. P. 0., we are of the opinion that tho 
order of dismissal for default oannot be upheld. 
The proviso to the Ssction lays down that 
where the complainant is a public servant A his 
personal attendance is not required, tho Mag. 
may dispense with his attendance A proceed 
with the case. 

[6] It is argued that 13th Isfandar 1367 F* 
was fixed for tbo evidence of the accused A tho 
office note in the file of the trial Or. shows that 
the aocueed had taken no steps to summon tho 
defence witnesses nor had filed list of any 
D. Ws. It is therefore contended that under 
tho circumstances, the attendance of anybody 
on behalf of the State was not required at all. 
The aocused is not present before us. 

[6] We agree with the contention that the 
attendance of the Abkari Proeeoutor on the 
said date should have bean dispensed with by 
the trial Ot. under tbo proviso of 8. 219. We 
therefore accept the appeal, set aside the order of 
the trial Ct. A remand the case for further trial. 

D.H. Appeal allowed. 
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his clients on the date of the institution of the pro. 
ceedings & no subsequent law or notfn. bavtog the 
foroo of law could deprive them of a light which 
bal vested in them prior to the passing of the law 
or the issuing of the notfn. In support of thisargu. 
ment. he relied upon the leading case of The Co/o- 
nial Sugar Refining Co. Ltd. v Irving , (1906) 
A. C. 359 : (74 L. J. p. o 77) A other oase3 which 
followed the deoision in the above oass. In this 
connection, it mast be observed that what was de¬ 
cided in the oase of The Colonial Sugar Refining 
Co. Ltd. v. Irving, (1905) A. C. 369: (74 L J. P. 0. 
77) was that statutes should not be held to act re. 
trospectively, a result of which would be to inter, 
fera with existing rights Their Lordships of the 
P. 0. held that ike Judiciary Act wa3 not retros¬ 
pective by express enactment or by necessary in¬ 
tendment A that the right to appeal to His Majesty 
in Council was a right vested in tho applt 5 . at the 
date of passing of the Act A wa3 not a matter of 
procedure. This case was adverted to in Delhi 
Cloth A Geneial Mills Co. v. Income-tax Comr. t 
Delhi , 54 I. A. 421 : (A. I. R. (14) 1927 P. C. 242) 
wlerein their Lordsh ps of the P. C. observed that: 
“tho provisions which touch a right in existence at the 
pas3iog of the btatuto are not to be applied retrospecti¬ 
vely in the absence of express enactment or necessary in¬ 
tendment.” 

These oases have b<en referred to in otter deci¬ 
sions of tho Indian H. Cs & the ratio decidendi of 
all these decisions is only this: that the right of 
appeal is not a mere matter of procedure but is a 
vested right which inheres in a party from the 
commencement of action in the Ct. of first ins¬ 
tance. This is subject to the power of transfer given 
by law to any authority. We are fortified in this 
view by the following remarks of Cooley, tho cele- 
brated author in his treaties ‘ Constitutional Limi- 
tattoos”, vol. n, p. 754, Change in Remedies: 

"Every State has complete control over the remedies 
which it offers to suitors in its Cts. . . . Laws . .. abolish¬ 
ing one remedy where two or m)r* existing may be per¬ 
fectly valid even though the new or the rema'niDg remedy 
be les3 convenient than that which war abolished, or less 
prompt aod speedy.” 

[6] The question then arises ae to whether tli9 
Govt was competent to issue any notfn. the result 
of which was that the petnrs. bad only one right 
of appeal to the H C. We are afraid there is a 
fallacy in the Advo:ate's argument. A potential 
power has been vested in the Govt, under 8. 495, 
Criminal P. 0. to transfer a oase from one Ct. to 
another. Similar power has been vested in the 
H. 0. under 8. 491 of the Oode. The Cts. of law 
do not sit as Judges to sorutiniee the wisdom or 
policy of any particular legislat on so long as it 
does not oontravene the Constitution. The Crimi¬ 
nal P. 0. has vested certain authorities with powers 
of trans'er & we do not think that these powers 
contravene any provision of the Constitution. 

[7] Mr. 1- angichar tried to make out that even 
tf the Govt, had any suoh authority prior to the 
coming into force of the Constitution, it could not 
do so after the Const Ind. was passed, inasmuch 
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as it offended Art. 14 of the Constitution. Artiole 14 
of the Constitution r;ads as under: 

“The State shall not deny to aoy person equality before 
the law or the equal protection of the laws within tho 
territory of India.” 

This article appears in Part HI, Const. Ind wherein 
the Fundamental Rights are set out. Mr. Ranga. 
char argues that the effect of the notfn issued by 
the Govt, has resultel in this: that, while in cases 
which were before the Sp. Mag. the parly could have 
the right of appeal in the first instance to the Ses. J. 
4 against the decision of the Ses. J. to the H 0. in 
the oase of his clients by reason of the ca;e having 
been transferred to the Chief City Mag his clients 
bad only olo right of appeal fo the H 0. as there 
was no appeal provided to any Ses. J. This, accord¬ 
ing to him was an inequality whioh was not allow- 
ed under the Const. Ind. Dioey laid the greatest 
emphasis on legal equality. He defined “equality 
before law ’ as "universal subjection of all classes 
to the same law administered by the ordinary Cts." 
He further explained it by saying that every offi¬ 
cial from the Prime Minister down to a Constable 
must be held to bo under the same responsibility 
for every aat done without legal jus!i6oation. 

[9] The guiding principle of this guarantee is 
that all persons similarly circumstanced ehall be 
treated alike both in privileges conferred 4 liabili- 
tie s imposed. A guarantee of equal protection in 
legil proceedings does not secure to all persons the 
same laws 4 remedies. It does not prevent the 
State from fixing the venue of actions. Equal pro¬ 
tection of the laws is stcuroi when the law assures 
to everyone the same rules of evidence 4 rules of 
procedure. It does not dery the right of the State 
to determine the juri‘diet on of its Cts or to pro¬ 
vide for appellate procedure. For our guidance in 
this matter, the recent judgment of the S. 0. in 
the oase of Chartnju Lai v. The Union of India, 
A. I R. (39) 1951 8. C. 41: <19f0 S. 0 R 869) would 
be very useful. Fazl Ali. J. observed that: 

"a law applying to one person or one class of porsons la 
constitutional, If there Is sufficient basis or reason for it.” 
His Lordship observed that it would be objectiona¬ 
ble only if ike classification is arbitrary without 
there being any basis for the classification. This is 
more tersely put by Das J. in the following words: 

"If there is a classification, the Ct. will not hold it in» 
valid merely because the law might have been extended to 
other persons who, in somo respects, resemble the olasa for 
which the law is made; for, the Legislature is the beat 
Judge of the needs of the particular olass”. 

It has been well recognised both by the S. 0 of 
America A by the S. 0. of India that a State in 
enacting legislation is not prevented from making 
classification which is reasonable in publio interest. 
In the case before us, the legislation cf the Seotion 
cannot be regarded as a legislation purporting to 
classify persons with regard to the remedies open 
to them. As was so emphatically put by their 
Lordships of the 8. 0. in Charanjit Lai v. The 
Union of India , ( A.I.B. (38) 1951 S 0. 41:1950 S.O.R. 
869), the faot that suuh aD order was not made in 
tho case of another accused would not make thi* 
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Ilydera'nd Penal Code for rioting with deadly 
weapons & voluntarily causing hurt to one Devappa 
to compel him to give their shares in the house & 
Other landed property. 

[2] It was argued befora the Mag., on behalf of 
the accused that S 267 could not apply to the facts 
of the present ca=o as disclosed by the indictment 
because the word 'property' occurrirg in the sec¬ 
tion charged did not cover immovable property. 
For this proposition reliance wa3 placed on 
Ammeeruddm v. Sarkar.c-Aah, 57 Deccan L. R. 6. 
It is laid down there that the word 'propeity’ read 
in the context of the definition of extortion given 
in B. 319 Hyderabad Penal Code, connotes the 
attribute of movability so as to be capable of being 
handed over or delivered. 

[3] The learned Meg. did rot decide the objec¬ 
tion A as the oflonce under 8. 267 was exclusively 
triable by a Ct. of 8tsaion be committed the case 
to tho Acdl Ses. J. at Bidar leaving the objection 
to be decided by the latter Ct. This was obvicusly 
wrong & consequently when the question was 
raised by the accused peisons befoie the learned 
Addl. J. he rightly felt himself bound by the inter- 
pretation put by a D. B. of this H. C. on the word 
‘property’ occurring in S3. 267 k 319 in the ruling 
referred to above. He, therefore, made a reference 
to the H. 0. with the recommendation that the 
commitment be quashed. When the referenoi came 
up before the D. B. the learned Judges differed 
from the view taken in Ammeeruddm v. Sarkor - 
e-Aali, (27 Deccan L. R. 5) k have referred the case 
to the F. B. 

U1 After hearing the arguments on both sides 
we are of the opinion that Ameeruddin v Sarkar- 
e-Aali, (27 Deccan L. R. 6) was not rightly decided. 
The offence mentioned in 8. 267, Penal Code, is 
concerned inter alia with voluntarily causing 
hurt for tho purpose of extorting property. The 
offence of extortion is defined in 8 319 of tho Code 
as putting any pe son in fear of injury >o that 
person or to any other k thereby dishonestly induc¬ 
ing the person so put in fear to deliver to any 
person any property or valuable security etc. The 
word ‘property’ has not been defined anywhere in 
the Hyderabad Penal Code. It is defined in B 2 , 
cl 19 Alif, Hyderabad General Clauses Act in [3l 
of 1308F, as comprising both movable A- immovable 
property. According to this definition the word 
‘property’ occuning in 6s. 267 k 819 of the Code 
must be taken to cover both movable A immova¬ 
ble property In the opening part of 8 2 , Hydera¬ 
bad General Clauses Act, it is Btated that in all 
Ians passed by the Legislative Ooucoil the defini¬ 
tion of words or expressions given in the Aot will 
unless there was anything repugnant in the subjeot 
or context. The learned Judges who deoided 
Ameeruddin v. Sarkar.e Aali, (27 Deccan l R. 6) 
were of the opinion that repugnancy lies in the 
fact that the Legislature has, in S. 319 of the 
Code, used the expression (jaidad hawala karne bi 
tabreek kare) and compound verb (hawala karna) 


cannot be predicated of immovable property. But 
with respect the very (hawala karna) k its noon 
form (bawalagi) in common parlance & it, law are 
used in the same sense as the words ‘deliver’ or 
'delivery' a-e used in the English language for 
both movable A immovable property. Th-se ex¬ 
pressions are found used in one Hyderabad Sale 
of Gocds Act in rrga-d to movables A in the 
Hyderabad T. P. Acs in respect of immovable 
property. Thu3 thee being no grammatical or A 
etymological repugnance, the word ’property’ used 
in Ss. 267 A 319 of the Penal Code will be taken to 
m-an both movable A immovable property as 
defined in 8. 2 , cl. 19 Alif, Hyderabad General 
Clauses Act. 

(6l In this view of tho law no question of 
quashing the commitment ariees within the mean¬ 
ing of 8. 224, Hydorabed Criminal P. C. We reject 
the reference A direct the learned Addl. Ses. J. to 
proceed with the trial of the case 

D.H. Reference rejected. 


A. I. R. (38) 1951 Hyderabad 92 [C. N. 40.] 
Shripatrao and M. A Ansari JJ. 

Sanjaila Khatoon w/o Muhammad Ibrahim 
— Pelnr. v. The State of Hyderabad. 

Cri. Petns. Noe. 2001 & 2064 of 1950, D/- 1-21951. 

Public Safety — Preventive Detention Act (1950), 
S. 12 (2)—Mere initiation ot review proceedings within, 
six months—Effect. 

Under Section 12 (2) it is neceieary for tho review to bo 
completed within six months, and it is not a sufficient 
compliance with the statntory obligation if the proceedings 
be initiated within that period. The legislature by 
using words "shall within a period ol six months from 
the date of hie detention bo reviewed” intended that 
the authorities concerned must complete their review 
within that period. The non-compliance with S. 12 (2) 
renders the further detention illegal (1881) 6 Q B. D 376, 
Rel on.; A. I. R. (37) 1950 Mad 162, A. I. B. (87) 1950 
E. P 222 & A.I R (37) 1950 Byd 68, Ref. (Paras 3, 4] 

Younts Saturn—for Petnr.\ Oopalrao Tuljapurkar, 
Oovt. Advocate—for the State of Hyderabad. 

Order.—These are two applications for writs of 
habeas oorpus : one by he wife, and another 
by tbs detenu himself from the jail. We are of 
opinion that these applications must succeed on tho 
ground that the authorities concerned have not 
reviewed the osse within six months as laid down 
by sub-ssetion (2) of section 12 of the Preventive 
Detention Act. 

(2] The relevant dates in the oase may be briefly 
narrated. The detenu was arrested on February 
14,1950, and on February 22, 1950, an order of 
detention under Act IV of 1960 was parsed, which 
was eervei on the detenu on March, 14, r950. The 
grounds of detention were however not communi- 
ca'ed immediately. The document oon'atnicg tbtm 
is dated »ugust 28, 1960 ard was served on Septem¬ 
ber 8,1950 Bi-fore reviewing the case the authori¬ 
ties cone rned sent the oase to the Spooial Officer 
whom they wanted to consult. Tims was taken in 
obtainieg such an opinion which did not take plaoe 
till after the representation against the grounds of 
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held that Kashinath is entitled only to Bs. 1600 the 
amount mentioned in the notfn. Against whioh is 
this appeal on behalf of Kashinath. 

[3] In this appeal, it is argued that the auotion- 
purchaser purchases the properly subject to the en. 
cumbrances in the property, k if there is any 
mistake in the notfn. regardiegthe actual amount 
of the encumbrance, or there is no mention of the 
mtge. oharge, it does not become material. Reliance 
is placed on L. A. Creet v. Firm Ganga Raj Gul 
Raj A. I. R. (24) 1937 Cal. 129: (I. L. R. 1937) 1 Cal. 
203); Radhe Lai v. Ktshon Lai a. i. r. ( 22 ) 1935 
Lah 627: (157 I. c. 611). Foil >wing up this conten¬ 
tion, he argues that on 26th Abm 1349F., the Execu¬ 
ting Ct. made an explicit order that rs. 2575 5 10 
flhouH be mentioned in the no'.fn. as the amount 
of the mtge & if by mistake a wrong mention is 
made in the no fn. his rights are not affeoted. 

(41 His second contention ie that on 16 th Ardi- 
fcehist, 1350 F., the Vakil on tehalf of the auction- 
purchaser agreed before the Ejecting Ct. to pay 
any excess that may be found due after the pay¬ 
ment k so it cannot be said tl at the D. H. is 
entitled only to Rs, 1600. On behalf of the resp. 
auction purchaser, it is very strongly urged that 
when in the not f n. the amonnt was speci6cally 
mentioned as Bs. 1600 & the D. H. did not make 
a correction, he cannot get anything more than 
that. After considering the arguments of the res¬ 
pective Advocates, & goirg through the ruling3 
cited, wo are of the opinion that this appeal should 
be allowed. The learned Advocate on behalf of the 
respondent concedes that an auction-purchaser 
purchases subject to the encumbrances in the pro- 
perty. When this principle is admitted, then it 
cannot be said that the D. H. is bound by the en¬ 
tries in the notfn. Further, in the notfn. it is clearly 
stated that the Ct. is not responsible, for any m : 8- 
take or error in the notfn. regarding the ola ; ms. In 
view of this, it cannot be said that the auotion- 
purebasar is not responsible for the full encom- 
brances to the property, more so, when oa 26 th 
Aban 1319 F., the Ct. had given an explicit order 
that a dear mention of Rs. 2275 5 10 should te made 
in the notfn. In L. A . Creet v. Firm Ganga 
Raj Gul Raj % a. I. R. (24) 1937 cal. 129: (l. L. R. 
(1937) 1 oal. 203), it has b3en held that the position 
of a purchaser at an auction sale is the same as 
that of a J. D. His position is somewhat different 
from that of a private treaty. Execution.purcha¬ 
sers purchase subject to all the charges k encum¬ 
brances legal Sc equitable, which would bind the 
debtors. Notice is not therefore, necessary in the 
oase of an auction purchaser at execution sale, in 
order to bind him with all the charges & encum¬ 
brances standing agairst the J. D. at the time of 
the auction sale. Radhelal v. Kishorilal, A i. r. 
(22) 1935 Lah. 527: (167 I. 0. 611) was a case where 
there was an omission in the notfn. for sale regarding 
the nVge. charge. It was held that the omissions 
would not debar the holder of the mtge. from 
maintaining an action on the mtge. 


State of Hyderabad A. I. R. 

[6l The learned Advocate on behalf of the resp. 
also very candidly conceded before us that if there 
is an omission of the charge, the mtge, holder would 
net be debarred from maintaining an action on the 
mtge. when it is conceded, that in the absence of 
a mention of the charge in a no'.fn., the auotion- 
purebaser is liable for the encumbrances, that 
responsibility of his cannot bs lessened because in 
the notfn. a mention of lesssr amount of Ihe charge 
has been made. The auotion-purchaser purchases 
the right, title Si interest of the J. D. k the general' 
rule is that he purchased subject to all encumbran¬ 
ces. Further when on 13th Bahman 1350 F., the 
Vakil cf the auction purchaser agreed before the 
Executing Ot. to pay any excess that may be found 
due he cannot now refuse fo do so. Thus, there does 
not remain any force in this contention k it falls. 
Appeal is, therefore, allowed with costs. Judgment 
of the Ct. b»low is set aside k that of the trial Ot. 
restored. 

[Ol R‘ 0 p. 1 , Pboolchand (the auotion-purchaser), 
should deposit in Ot. within three months from 
to-day Rs. 2275 5-10, beiDg the amount of the mtge. 
inclusive of the arrears of rent. If Rs. 1800 have 
already been deposited, the balance amount due 
may be deposited. If the said amount is not depo¬ 
sited within the epaci6ed period, the D. H. ( Ka9hi- 
nath would be entitled to the possession of the 
house. 

V.S D. Appeal allowed. 


A. I. R (38) 1951 Hyderabad 94 [C. N . 42 ] 
Sbripat Rao 4 Mohd. Ahmed Ansabi JJ. 

Gunoor Chandramanamma — Petnr . v. The 
State of Uyderobid & ancther — Resps . 

Habeas Corpus Petn. No. 2 27/6 of 1951, D/- 8 3 1951. 

Public Safety — Preventive Detention Act (1950), 
S. 3 — Contravention of S. 3, Essential Supplies 
(Temporary Powers) Act, 1946 — Two remedies open 
to authorities — They must choose one. 

Where the facts alleged against a person are that he 
ba3 contravened the provision of 8. 3, Essential Supplies 
(Temporary Powers) Act, 1946, he can either be detained 
under the preventive measures or prosecuted in a Ct. of 
Law. The authorities concerned oannot havo resort to both 
the forms, i. e., of preventively detaining k seeking convic¬ 
tion in a Ct. of Law. For it is a well settled principle that 
the detaining aotbority must make a choice either to 
preventively detain the offender under the provisions of 
the Preventive Detention Aot or tochallan him in a Ct. of 
law for the alleged oflences which he Is stated to have 
committed : A. I. R. (37) I960 Bom. 202, Ret. on. 

[Para 1] 

Mohammed Ahsan - for Petnr. ; Oopal Rao Murum - 
kar — for Resps. 

Order.— Heard parties. Thi3 is a pstn, for the 
issue of a writ of habeas corpus on behalf of the 
detenu, Gunoor Mallappa, e/o Siddappa of Sham- 
ehabad. The facta alleged against him are that he 
has contravened the provision of 8. 8, Essential 
Supplies (Temporary Powers) Aot; 1946. An order 
of detention was served upon him on 28-1-1961 & 
he has been under detention since. A copy of 
grounds of detention was furnished to the detenu 
on the same date in which it is elated that he is a 




Mi® sssffl wmS'f 



__ „ t:S§ te SSg^l 6MB35p5[« 

Se fea gssH3O680 «£ 

& te& © .w *g sS» vm. mlmi 

rn fe a I siR» «® St sum ^ kte fog« 

&s£ 2 ®as??3? : s«esfc* is te«r a® 

to <®3a iffiK I© Mfel te ate'i te M^nate 
fe>® fewiSaaife 3. IT,® W asS-H»g£ 
m m. >. fe ; 3fe.afi®« Kserifc ««*»» 
•Ife lEgteritefl »0@\ mtoMm te W 
foste wife as® Itefisa h fe grcaafc mtafaig 

to* <& fee E2 dSsasa mfflfefe tea®*! S^gip 

' SwraJ .4®; ls@ ta toroniflil A &J 

!fe 11 ',?*-* ssa«!i-as£ k£ isaatiaA te i®S!a fes 
item i 0g iji-mfe.# dWsiateg * 

: i® a m, *£ too ®» ««**» ®* tea 

JWs Mkii m fea &fe tel ©si ©2 te tee 
r«© wife! M WiM fitegft & m Mas « 
stSiso; fe dates® j^ws-J foa p^®fe?sS^ tenants & 
tei te& mx> its Mm shafts? rikKIi te 
® ! ; 1 IB, m@iteal »el m wtlfcta®® eiste arife 
@2 fcifflufrte® ifeil es® B»t^ Sk BeMvs E&c» 


1M« $60 To SSKDt&SaSSi'! 'SfM&M&tewl •?• 5 S$iteJn©$ 98 

wsk sdiMMi S®§sm® to ft® kea, 

tis&bsd. at* sateato iae stem. M 

5 ® sfc rjasi?» MtiteK «e® teteftag 6 
eat See m %i R S. F. ft uanwawS a 

tv K«ay •sifeiis te efflfe^owd* g^lispi ^ jw© 

te fe& mm k »9®®se. @8 V G» ^««*X ^®o 

fea£nt ffsfek felu to U a && m« fine fe 
jUta rgf &» ®zte ®3 daMeni. W« ife® 

satoaea ^ to* Sstoto fefewife ralsae te Sa 

» isimCfem asogffi ss^ ®toee ftf 




©ate!8?fe» mim&l 


g 0 * it «a®ea as^fesssfesii s® fa a m.] 


Saw. s« 2 e. s®, ssi ®g Jim £?■ F^.nam, 

m ip.a t*m% ©. SB. 1.1. @ s. i 

s» dlsesea-SEsea, 

'. : ifi e sssiasffi^ Sw 18® 

®. ill 1.1 pi «i; jp. a, «te. rasa ssbsspie te 
gsasasiiiBhiss @1. «5 ®.ffil i& ft. Ite 

-5b 1M ffi36 It fiaB£ sfcae SamcjsStiai^s’ **» w«M% 

&S l»8K WHB tsAj&'io f r a® 


ifeM fea te sssslfi s*seB6% g? §® te 


B. i, 1 4 ©felsfe @©8G8@ e& asiassi [fe 

wbl tebC^'A Mii-c Clteiiisseiik®? 

fe 3 s(£!BG& fates f^sstesl^'a^ Bfe^stosa to 
tos wa&dBtogstoftKR, S, E tnstoii to 5PL?,®® 

Ik M: fe* g Ifflfe ai 1 ^ Mg foea ass^adl 2§@aa 
0k. », S. f, fltoBisfg 0k-3 She R f» 2". '*® ^sffiSeai 

k m mm »ateK d i^fesi wk~&* 

fegjs ak:ks! ft ate tfii® ©g to peaftigte 

'& wffl te luiii fe te aba 

'dsllii tefe-tede^Ej b»wssh^ to» fetemm. 

to s© tote p3®@ ite ®sl asasii toeA tos 

feJlk5PM ^ i? E|®i^ S^:l®S il@ 

Sahfe fe ©Mae fe psei- 
kii 2B6M6te© 5fe2'i5?©4i'S@e •& (£2&l£@ 

tei cj te toi ©Btepi ©fesass wMtfe 
fe iteiM fe -aas© mmsMsk 1 fe ates t&m 

ikm to© ®0 fe© R ia E tocb to* iatoon fe 
te to wM mC-Sj p©^ il"xte to® ®es» 
ffiesm te to g>®WB#p4^ tebstL, W® 




:?* a®»3* MfilSESESSgl fif» Wis?? » v. L@« flBEiifefceei 

Has fca .fliw gEpassf sMii© siksess & 

fe tatGi feF fl«e &1 ©i? .v’.aai? gagaroe^Big 

«,- «to t ©„ fe swi fteforaptl te !S& 

«Lij E 4 n@8-i m s m m & 




&» si 

te a P n I, @. U 3s S S. 4 ft ©, fit ®«5 ss sa. 

kWnSMiqa Mxn b 

fee M*W> 

■ ®!t«.=S te ± mvi. t8$bs& fe ©sfe @2 

' ; rt;i:3 Ofe psmi @® ss©s®fe£ fB®©iiili^po 
Ito 5, fj fe. fe B@m=»p m* Msm m@- 
iefism^ fe sse^ abSahsiil a te.-s® s^ssfej %» 
la@b fe r/9?si».plnaE. ft mu to Mte aisas 
Mm i® E, te E £v p®@§i s® ©5i®E <e® B08& 
M&e im Fadlfi @3^sSf to «@bS@si «£ to iMo5$ 
•-m ms$ME& « fe© ri; R 3cas MmH m-%Mw fe¬ 
te m!zsm s.3 to®!?,«?« ©g to istom m wM: as 
Da etefc©® fei tote. mto? a M l R ^ 
patel :i.§@s Mte ®5 pM & & SiM m 3Sfe 
g::a stoSKT, m 5® fe OIL ©a® to3 


efe^jsa; an w- 3SS ftK. 3 

®)5s m xRfcim it 8a ms* 


»ites 



te Vifl 

ft@Erae«€ 5k IfeJSb S?sur-% mmm 

k ^ ustecaal fav ^ 'ku & te 
fe ssftHe ®8 fe aa&isasifSa p»SM sate to 
8j-3o & tafc aaiitocaSlaJ® tola^le a®s' ^te,d6jE^© 

pseDS fife- la 6Cs6a Stu^te 25 •:Mi isRas ’toe te ssi'iK; 

y am te fe 2&fee te tew^eSjj tel. e»i? aagstei!^ 

teste sSfea: »e i-? 0k J j\ ':^ 

isER% itfpteR^sto tea£bt 4 -%? t^i*.« tes^s,. 
'.jfr-' AS fe i&Skgi Blk to- 

^4 to v® $m 

^ ® to sfesBMjfaB ®2 te Immm ®S fe 
to:4x^ Mo §o &mif % ‘Mr mm m ®sl : 25 fs 


©b® ftffi&M fe ®sa ^7fte© ^ 6m 3. Is 3 ®USm ®g C4s 
Mw fe in fisus^a Ss ?, 

iff. t§ «SC & a ®a M Sana, ®a s Csa pfeo ®sfe. Fm fe SL a te '©rpeaS. @3 te X to 

&, 85. m tfo 3.J. 3 b E@;5ng 8=3 ^g® tel m® fatess£ ft ito tes® sfebk ^ te a a 

fe®o®ss Itec!.- S8a® a 1st, fessa^iB e^nDtei te 
amsk fe @®m-. Ste X B ’m te 

&% tesD I® W tpk hs -iW ®f 3£S&.t^' 

'v« ft eeM te km® tel M ft mM M ^ite 

as Mb£. te piajpRte laiafeS ^ k m. 

*k *36.8wwa m (sjfcfe s&to :te6 vfe 

te Bsrffe aMi te PUS ft IM fe X R 
».Lte. ki r®to^ <Mi fe 3stetagB& art te 
®to®e p®pe^ si jfe Si ft gRNpe g ft M te 
®# teS fe SSft s«M ft tefit 

^ ^ i»^ c teas life pagUBfe 

S6:i®fe.K |fliisa Ik: !Mtea4. oar #® fe g»®g®2l!g? 

hm 4*1 fes* &SGft*5» ©35te 

«* ®» 8S@®53ftg 01 te aio E ite® 

c*m k&fv® ifeg 




.l^Mo 4iiE® 


te£ to m-j ;iffc 

fe p^, 1 Mm feS m m 


rail 


m ft-. 







96 Hyderabad Pasnuri Ambarao v. LaKHIRAM (Manohar Pershad J .) A. I. R. 


[ 2 ] The learnod vakil for the revn -pe’nr. urged, 
relymg upon the F. B. casa of Jai Indar Bahadur 
v. Brij Indar Euir , a.I.R. (lG) 1929 oudk 231 : 
(117I.O. 748 F.B.) that, where the J. D. had 
deposited gold by way of security for the D. H. 
& the gold was los: on account of extraordinary 
circumstances (in this case, the disturbances due 
to the police action), the person who should suffer 
is the julgment-creditor & the loss sould be 
borne by the judgment-creditor. The decision in 
the cas9 relied upon by ihe learned vakil is no 
longer good law in view of the fact that th>8 
juigment was reversed by the P. C. in Mt Brij 
Indar Kuar v. Jai Indar Bahadur , a.I.R. (19) 
1932 P. C. 191 : (7 Luck. 392). At p 193 of the 
above decision their Lord&luos observed: 

"09 regards the three halt yearly instalments,” their 
Lord:hip3 think “that it i3 clear that the reap, paid 
them to the Receiver at bis own risk .... the analogy 
relied upon by the F. B, of payment of J. D. to a bailiff 
charged with the execution of a warrant of arrest or an 
attachment is fallacious,’ 

and their Loroships held that “the person to 
suffer was notthejadgmenfc-creditor.” It therefore 
folio vs that, if a J. D furnishes security & owing 
to cucumstan es boyond bis control the security 
is destroyed or is otherwise lost the judgment- 
creditor cannot be mado to suffer. The J. D. 
would have to furnish fresh seonrity or deposit 
the equivalent amount for layrmnt to the D. H. 
The deoision of the Madras II C. in Muthia 
Chclty v. Orr, 10 Mad. 224 (FB), does not help 
the potnr. because in that case Shephard J. held 
that the payments by the tenants to the Receiver 
do not pro tamo discharge the J. D. from liability 
under the decree, while Davic9 J held that 
pay meat by the tenants to tbe Receiver dis¬ 
charges the J. D. from liability under the 
decree. In cons-quence of the difference of 
opinion between Shephard J, & Davies J. the 
case was refd. to the F. B. & the F. B dismissed 
the appeal with costs because the apple, did not 
appear nor was he represented. The teat to be 
laid is whether the J. D wss absolved from 
liability to pay the D. H. the decretal amount 
immediately ho deposited the gold by way of 
security. It could not bo said that immediately 
the security was furnished the decree was satisfied. 
The seoarity serves only as an indeminity against 
non-payment of the decretal amount. The D H. 
could not proceed against the recurity un r il the 
appeal was disposed of. Where a J. D. furnishes 
security for the due payment of the decretal 
amount & the ecourity is lost by act of God or 
other supervening circumstances the J. D. is not 
discharged from his liability to pay the D. H. the 
decretal amount. The furnishing of security for 
the decretal amount under o. 41 R. 5 (2), Civil 
P C. does no; amount to payment into Ot. withm 
the moaning of o. 21 R. l, Civil P. 0. 

(3] I, thorefo'o, dismiss this revn. with costs. 

D.H. Revision dismissed. 
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' Siddiqi & Manohar PEhSHAD JJ. 

Pasnuri Ambarao—Petnr. v. Lakhiram Ram • 
chandnah it others — tiesps. 

Mieo. Petn. No. 306 of 1950, D/-2-4-1951. 

* Appeals to H. R. H The Nizam Regulation (XXI 
[21J ol 1353 F.) -Judicial Committee -Power »i Nizam 
to hear appeals & appoint Committee—Abolition of — 
Constitution of India, Art. 374 (4). 

H. E. H. the Nizam through a Firman dated 23 11-1949 
has deolared that the provisions ol the Constitution eh&ll, 
as from the date of its oommeoccment, supersede <fc abro¬ 
gate all other constitutional provisions inconsistent there¬ 
with which are at present in force, ia the 8tate Thus, 
H. E. H. the Nizam accepted the Constant on of India as 
the Constitution of Hyderabad 8tate. Therefore, by virtue 
of Art. 374 (4) the jurisdiction of the P. C of the Hyder¬ 
abad State is abolished after the Constitution of India 
came into force. Thus, that body <fc its jurisdiction alto¬ 
gether ceased to exist. Further tbe powors of tin Nizam, 
who is recoguized by ithe President as a Rajpramukh, 
being only those ol the Governor of a State, H. E H. the 
Nizam has neither the power to bear appeals nor can he 
appoint a Judicial Committee to hear tkc same. 

[Paras 4, 5] 

Khader Mohxuddin—Jor Petnr.; Vinayakrao Vaidya 
—for Lesps. 

Manohar Pershad J.—This is an appln. for 
Ihe grant of a certificate to appeal to H. E H. the 
Nizam under the Appeals to H. E. H. the Nizam 
Regulation 1368 F. (XXI [21] of 1358 F). No 
amendment bas been made in this petn. It ia 
argued on behalf of tbe petnrs. that the Dastoor- 
ul-Amal is still in force, & relying on Art. 372 
ol. (1) of the Constitution, it is contended that the 
existing law continues & it does nut matter whether 
the Judicial Committee exists or not. The second 
contention is that the petnrs.’ right to appeal wbioh 
existed on 25 1-1960 cannot be impliedly taken 
away by tho Constitu ion of India b9iDg made 
applicable to tbe State of Hyderabad. 

[2] Oo behalf of tbe other side, it is contended 
that having regard to tbe provisions of Art. 374 (4) 
of the Constitution & tho Firman of H E. H. tbe 
Nizam dated 23-11-1949 which dearly deolares & 
directs that the provisions of the Constitution of 
India s~ all, as from the date of its commencement, 
supersede 4 abrogate ell othor constitutional pro¬ 
visions inconsistent therewith which are at present 
in force in this State, tho Dastoor-ul-Amal has 
become defunct & ineffective It is farther conten¬ 
ded on behalf of the other side tba in tho case of 
Janardana Reddv v. The State, Or. Miso. Petn. 
NO. 71 of 1960 it bas been laid down by th*ir Lord¬ 
ships of tbe S. C. that tbe H C. of Hyderabad, 
before 26 1-1960 wa9 not a H. 0. within tho terri¬ 
tory of India for the purposes of the Constitution & 
to no question of grant of any cartifioat" arises 
at all. 

[ 3 ] In order to appreoiato tbe arguments of the 
learned Advocates on behalf of the parties, a 
reference to the petn. & Art. 374 (4) of tho Consti¬ 
tution & the Firman of H. E. H. the Nizam is 
nece-siry. This petn. was filed on 12 -12-1949 under 
tho Daitoor ul-Amal of 1318 F. The Constitution 
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came into force on 56-1-1950. No amendment has 
beeo made in the petn. We asked the learned 
Advocate whether he wished to mike any amend, 
ment in the petn. He stated before ue that he did 
not wish to make any amendment. H. E. H the 
Nizam tbrongh a Firman dated 23-11-1949 has 
declared that the provisions of the Constitution 
shall as from the date of its commencement, super, 
sede abrogate all other constitutional provisions 
inconsistent therewith which are at present in force 
in the State. Thus, in other words, H. E H. the 
Nizam accepted the Constitution of India as the 
Constitution of Hylerabad State. The petn. was 
filed before this date, but ro amendment has be?n 
made, & as tha Constitution of India has become 
■applicable to Hyderabad, the petD., as it is, cannot 
be tenable. The argument is that the Dastoor-ul- 
Aroal is still in force as the existing law. I am 
afraid I cannot accept this argument. 


U1 Art. 974 (4) clearly lay down 
“on A from the commencement of this Constitution, the 
jurisdiction of the authority functioning as tho P. C. in a 
State specified in Part 6 of Sch. 1 to eotertain & dispose 
of appeals & petns. from or in respect of any judgment, 
•decree or order of any Ct. within that State shall oease, A 
-all appeals A other proceedings pending before the said 
authority at euoh commencement shall be transferred to, & 
dispos'd of by, the 9. C." 

I This Article abolishes the jurisdiction of the P C. 
of the Hyderabad State, & after the Constitution of 
India came into farce that body & its jariadiotion 
altogether oeased to exist. It is conceded on behalf 
of tbe petnrs that no proceedings or appeal in res- 
pect of the judgment of the H. 0. was pending 
before the Hyderabad P. 0. before its abolition; 
nothing got transferred to the 8. 0. by the opera- 
tion of this Article. It is stressed on behalf of the 
petnrs. that on 25.1-1950 they had a right to appeal 
to H, E. H. tbe Nizam whioh cannot be im- 
pliedly taken away by the Constitution of India 
being ma-e applioable to the State of Hyderabad. 
A similar argament was advanced before their 
Lordships of tbe 8 0. in tbe case of Janardana 
Btddyw. TheState (criuifo. Petn No. 71 of I 960 ), 
refd. to above whioh was not aooapted. Thus I do 
not agree with the omtention of the petnrs. 


[6] To aoiept the contention of tbe Advocate 
the pstnra. woald be to accept tbe existence of 
Oommittee or that the Nzam has pswer to appe 
« Commi'tae & bear the appeals. Th* learned V 
oonoedes that tbe Committee doss not enst. In v 
of this I have to see whether the Nizam oan appe 
* Committee or whether he himself has retai; 
any right to hear the appeals. H. E. H. the Niz 
by his Firman of 23-11 1949 has aooepted tbe Co 
titution of India & direoted it to be applioabk 
the Hyderabad State from 26.1.1950 Thus, I bi 

to see whether under the Constitution any si 
j£wer been given to the Nizam. Under 
Constitution, the Nizam is called the Rajprami 
of Hyderabad. Art. 966. ol. ( 21 ) defines the B 
pramukb as the peracm who for the time being 

«oogm»ed by the Pcajident aa the Nizam of Hyd 
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abad. Tte powea of a Rajpramukb are eimilar to 
tboae of a Governor. Arfc 161 of the Constitution 
defines the powers cf a Governor. In this Article 
no such p:>wer of bearing tbe appeals baa been 
given to the Governor or the Rajpramukb. There 
is no other provision in the Constitution to show 
whether the Rajpramukb has such powers. Further, 
in the Constitution there is no provision that the 
Rajpramukh could appoint such a body. On the 
contrary, Art. 874 c‘. ( 4 ) clearly enacts that the 
authority shall cease to exist. When the Rajpra. 
mukh has no power to hear appeals or appoiat a 
Committee for the eame the contention that the 
Das^oor-uI-Amal (xxi [ 21 ] of 1853 F.) is still in 
foroe cannot hold good. Thus, to my mind the 
Dastoor-ol-Amal is not only inoperative bat bas 
become ineffective & so no certificate can be gran¬ 
ted under the Dastcor-ul-Amal. As the Advocate 
for the patnra has not amended the petn & baa 
not advanced any argument under the Articles 
relating to tbe grant of Certificate for appeal to the 
8 . 0., I do not wish to di9oa?9 that question hero. 
P*tn. is, therefore, dismissed. This order shall 
govern the other oonnec’ed petn9. 


[6] Bidaiqi J. — I agree. 

V.S B. Peiit i'n dismissed , 
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NAIK C J. & SlDDlQI J. 

Sued Mohd. Kasim Razvi J} others—Petnrs. 
— Applts. v. The *>tatc of Hyderabad . 

Cri. A. Nos. 1449/6 1450/6 to 1453/6 0 ! 1950. D/- 
13-41951. 1 

(a) (Hyderabad) Special Tribunal's Regulation— 
Consent of Nizam. 

The Special Tribunal's Regulation UDdar whioh the 
Tribunal was constituted was promulgated by the Mili¬ 
tary Governor with the aesent ol H. E. H. the Niaam. 
H, E H- the Niaam vested all authority of the Oovt. 
in the then Military Governor Major General J. N. 
Chaudhury, who enacted the regulation. Under these cir¬ 
cumstances the necessity of assont to a regulation ol this 
kind oannot be imported merely because prior to Police 
Aoiion. Local legislalure needed tho assent. Judgment 
in Case No. 1346/6, 1401/6 & 1403/6 of 1950, Rel on. 

TPara 31 

(b) (Hyderabad) Special Tribunal’s Regulation, S. 3 
—Compliance with -Cri P. C. (1698), S. 197. 

The principles underlying sanction of ihe Ct. contem- 

plated a/e. 197, Cr. P. 0. have do bearing on the oasaa 
o want of direction u/s. 8 of the Regulation & the want 
of any direction whatever under that section in a case 
will result In eimilar consequences where a case is tried 
by a Ct. ol Session without commitment. No. Ct. of Sua¬ 
sion is empowered to take cognizanoe ol a case with¬ 
out proper oommittal. In tbe absence of a olear inferenee 
being possible under the terms of the order the fact that 
a major oQepoe has beeo mentioned in the direotlon of a 
kind provided for u/s. 3 the minor oflenoes cannot be 
taken to have been inoluded by necessaty imp Ication 
because the direction required under the Seotion oculd 
have been with regard to a particular ofleuoe or offenoea 
& was ac secured onder a speoial order. The Tribunal 
thereloro, oannot hear & oonviot tbe accused for S lift’ 

s e g 9 fiin°fh B % S j 1 ' 8 19 there. But mention of 
8. 326 In the order does aotually include S. 824 as there 

is no reason whatever to Include S. 826 & eiolude the 
other seotlon. A. I. R. (85) 1948 P. C. 128, A. I R (rm 
1918 P. 0., 82 A A. I. R. (32) 1945 Pat. 98. Rtf. * l36) 

Anno. Or. P. 0. S. 197 N. 9, 11. lParM 4 4 61 
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(c) Const. Ind., Art. 21 — Compliance with. 

When the Nizam had delegated full power to the Mili¬ 
tary Governor A the validating Regulation pas-ed on 
6*10-49 cured the defect in tne proceedings there can be 
no question of Art. 21 of the Constitution being infringed 
as the validating Regulation was as much the law as the 
Regulation appointing the Tribunal. (Para 33] 

(d) (Hyderabad) Special Tribunal’s Regulation, S. 6 
—Powers of Tribunal. 

It cannot be said that there is a difference between a 
Ct. constituted under the Cr. P. C. A a Ct. constituted 
under the Special Tribunal's Regulation A euch a Tribu¬ 
nal doe9 not have the power given to the ordinary Ct. 
of law u/s. 14 of the Hyderabad Cr. P. C. According to 
B. 6 of the Regulation, the Tribunal is like any other 
Ct. of Session with original jurisdiction. The Regula¬ 
tion merely creates a Ct. A does net interfere with the 
ordinary proced ore. (Para 34] 

(e) Evidence Act (1872), S. 9-Identification. 

An identification after a great leogth of time cannot 
be judicially availed of unless there is some convincing 
reason to accept that identification. Where in an incident 
ft witness sees a person, it is not ordinarily possible for 
him to identify such a person with acceptable certainly 
but when one knows the other, he i9 only to reoognise 
him in a moment, in one look A once such a recognition 
has taken place no amount of time renders that identi¬ 
fication doubtful for in that case the possibility of doubt 
is eliminated altogether & what is required of a witness 
Is the remembrance of the fact of the lecognition. The 
faot of recognition from former knowledge confines the 
question ol identity merely to the credibility that may be 
attaobed to the evidence of that witness A the possibility 
of a mistake or doubt is ruled out altogether. In such 
cases tho lap?e of time between the event A the idenffi- 
cation loses all Importance. [Para 11] 

Anno. Evidence Act, S. 9 N 4. 

(f) Cr. P. C. (18931, S. 367 —Appreciation of evidence. 

The ordinary village A country witnesses are not very 

careful in stating on oath to be their own perception, what 
they ftre linduced to believe to .have happened whether 
actually within their knowledge or not. Discrepancies in 
the statements of the witnesses do not necessarily poiot to 
their uttering deliberate falsehoods. When they do, full 
efleot must be given to it. But when the witnesses have 
to state a loog 6tory, after a lapse of considerable 
period, of a number of aots by various persons divided 
into parties A at various places, a discrepancy neei not 
neoessarily poiit to a falsehood. [Para 13] 

Anno. Crl. P. C, 8. 367 N, 6. 

(g) Evidence Act (1872), S. 9—Identification. 

In oases of identi6cition it is not only the credibility 
of the witness that bear6 on the question of identification, 
it must bo carefully judged what are tbe elements of 
error po-rsible in a panicular act of identification. 1348 
Nazair Hjd. 272, Bel. on. [Bara 15] 

Anno. Evidence Aot, S. 9 N, 4, 

(h) Penal Code (1860), Ss. 34, 141, 395-Liability 
of leader. 

Where an accredited leader of a party who could have 
•topped tbe oscunence, when he found an assembly of 
his men at a time when they bad commenced an un¬ 
restrained violent attack, A did not ixert hie power or 
influence to stop the unlawful act3, it may be said that 
aB leader A a person of authority, tbe coo6tructive liabi¬ 
lity is enlarged enough to entrance him, order tbe 
doctrine of common objective In cases ol unlawful assemb¬ 
ly. Bo far as the act of dacoity is concerned, the liabi¬ 
lity of the leader oertainly cannot be within the ephero 
of intention u/s. 7 (of tbe Hyderabad Penal Code) A yet 
itarlaes with regard to the object of uolawful assembly. 
1348 Nazair Hyd. 272, A. 1. R. (26) 1939 Oudh 207 
and A. I. R. (32) 1945 P. C. 118, Bel. on. IPara 17] 

Aono. Penal C-de, S. 84 N. 1, 3; 6. 141 N. 3 ; 6. 395 
N. 1, 8. 

(1) Cr. P. C. (1898), S. 32-Sentence- Mitigating 
circumstances. 


The fact that the acoused had not lost all feelings 
of sympathy at the time A had helped one of the injured. 

A* his act of mercy in offering water to the injured do not 
diminish bis liability tor tbe offeree & is not suffioieDt 
reason to reduce his sentence. [Para 25] 

Anno. Cr. P. C. S. 32 N. 3. 

(j| Cr. P. C. (1898), S. 32— Punishment-Principles, 
applicable. 

A delinquent is sometimes driven to commit a crim& 
not only by hie evil & reckless disposition, or bad motives, 
lie may be induced to do it by his social or sympathetic 
impulses In such a case although there should be no* 
sympathy for the criminal who voluntarily places him¬ 
self in active co operation, the presence of such tempta¬ 
tion in itself cilia for severity of punishment. But tbe 
compelling temptation, as a disproof of tbe degraded* 
disposition of which usually aocompanies wrong doing, 
demands leniency. [Para 27}. 

Anno Cr. P. C., S. 32 N. 3. 

(k) Cr. P. C. (1898), S. 32—Offence —Seriousness. 

The seriousness of the occurrence i9 not to be judged 
by tbe nature of the injuries; but also by tbe way they 
wera inflicted in utter disregard of the administration- 
and the forces of Law and Older. [Para 45} 

Anno. Cr. P. C., S. 32 N. 3. 

B. J. M . Mackenna , D. A. Or ant, Mohd. Dawood 
Khan and Mir Zahid Ali Kamil—for Applts ; V. llaja 
Bam Iyer , Advocate General—for the Stale. 

Siddiqi J. — The30 five appeals were pre¬ 
ferred from the judgment of the Special Tri¬ 
bunal No. IV, Hyderabad, convicting Syed Kasin* 
Razvi, the last President of the once powerful 
organization, Majlis Ittehadul Muslimein A hi© 
four other associate volunteers (Razakars) of that, 
organization, u/ss. 123, 124, 330, 177 A 2G4 (146,. 
148, 395, 201 A 324, Indian Code) of the Hydera¬ 
bad Penal Code. Only Accused 3 Nazir Ali was 
convicted A sentenced to 2 years R. I. u/s. 264, fc 
Accused 1 Kasim Razvi A No. 5 Haji Khan to 2: 
years each u/s. 177 A all the accused were sen¬ 
tenced to 2 years on each account u/ss. 123. 124 <fc 
7 years each u/s. 330, Hyderabad Penal Code. Tho 
imprisonment is rigorous & all sentences to run. 
concurrently. Out of the raiding party of 100 to 15l> 
persons, only seven were presented for trial. On© 
died during the trial A the other was acquitted. 
The conviction of tho remaining five has resulted- 
in these appeals. 

[2] The jurisdiction, competency A powers or 
the Special Tribunal sentencing them is challeng¬ 
ed, A benefit of doubt is claimed with regard to 
the identification of the accused, A on account ot 
want of reliability of the witnesses, A for alleged 
discrepancies A exaggeration in their statements,, 
narrating tho events. The date of the occurrence 
is 10-1-1949, A the events cover a period of about 
two to three hours from about 5 p.m. to sunset. 
As my learned brother has dealt with the facts of 
the case in sufficient detail, I shall be brief with 
regard thereto. 

[9] The Special Tribunals Regulation under 
which the Tribunal was constituted was promul¬ 
gated by the Military Governor with the assent 
of H. E. H. the Nizam but the validating Act did 
not receive such an assent. It is contended that 
these enactments were without tho competence to 
enact them. It is unnecessary to repeat the argu-5 
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Cr. P. C. is clearly part of the Code which be¬ 
comes operative when once a sanction has been 
given 11 /s. 197. It was held that when sanction for 
120 b/ 420, Penal Code, is given & the accused after 
having been acquitted from the charge u/s. 120 
B/420 is tried on a fresh altered charge u/s. 120- 
B/l6l on the direction by the H C. on appeal, the 
sanction u/s. 197 if it was necessary must be held 
to have been given justifying the Ct. in taking 
cognizance cf the altered charge. 11.11 B. Gill v. 
Emperor , a.i.r. (34) 1917 F. C. 9 : (48 Cr. L. J. 155) 
was affd. Under s. 197 (S. 201 , Hyderabad Code) 
certain persons acting in discharge of their official 
duties are protected that “no Ct. shall take cogniz¬ 
ance of such offence except with the previous 
sanction” of certain authorities mentioned there. 
Hero what is required is a sanction to prosecute & 
there is no statutory provision couched in the 
same terms as in s. 3 of the Regulation to the 
effect that the Ct. will try offence or offences for 
which direction is given. What is needed u/s. 197 
is the sanction to proceed with the alleged offences. 
It has been held under this section in earlier 
Indian decision that a sanction under this section 
must specify the offence. The weight of authority 
is that when a sanction is given in respect of a 
particular offence, it is not open to the Ct. to 
proceed in respect of a different offence. But if 
the ohargo is based on the facts as those on which 
a prosecution has been sanctioned, there is no bar 
to the Ct. proceeding with that charge. There is 
sufficient authority for the proposition that u/s. 197 
there is no need to specify the offence; it is enough 
if the facts are set out clearly in the order granting 
sanction, fc in such a case reference to offences 
may not bo conclusive by itself. It was pointed 
out in Gulabchand Dwarakdas v. The King , 
75 I. A. 30 : (A.I.R. (35) 1948 P. C. 82 : 49 Cr. L. J. 
261) that the section contemplates sanction with 
regard to the facts of the case principally & not 
with regard to the determination of the offence. 
That case H.U.B. Gill v. Emperor , 75 I. A. 41 : 
(A.I.R. (35) 1948 P. C. 128 : 49 Or. L. J. 503) above 
cited proceeds on the assumption that a sanction 
was actually given on the facts as would cover 
also the added or additional charge. Lord Simonds 
delivering the judgment of the Board observed : 

“But they think it desirable to say that upon this 
question they fully concur with the judgment of tho F. C. 
in thi6 case. Section 230, Or. P. C. is clearly part of the 
Code which becomes operative when once a sanction has 
been given under S. 197. It is an inference which at this 
late 6tage of the judgment could not properly be challeng¬ 
ed, that the same facts were beforo the sanctioning autho¬ 
rity when the sanction was given.” 

Here the direction is with regard to the offen:e, 
under a statutory obligation to do so (u/s. 3) & 
there would bo no inference in this case cf statu- 
tory obligation that tho direction was obtained on 
the facts of tho case & there is no material or 

( evidence to support that inference. In my opinion 
the principles underlying sanction of the Ct. con¬ 
templated u/s. 197, have no bearing on the cases 
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of want of direction u/s. 3 of the Regulation & 
that the want of any direction whatever under 
that S. 3 in a case will result in similar come, 
quences v/hero a case is tried by a Ct. of Session 
without commitment, provided for its taking 
cognizance of a case in exercise of original criminal 
jurisdiction u/s. 198, Hyderabad Cr. P. C. (193 of 
Indian Code). No Ct. of Session is empowered to, 
take cognizance of a case without proper commit¬ 
tal. That special provision is found in bs. 3 & 4 (c) 
of the Regulation. That is tho only coherent & 
uniform interpretation. The principles of sanction 
u/s. 201 (519 of Indian Cr. P. C.) depends on a 
different footing. 

[5] In the case reported in Jhalcar Abir v. 
Province of Bihar , A. I. R. (32) 1945 Pat. 9S : (46 
Cr. L. J. 399 F. B.) with regard to the Cts of the 
Special Judges constituted under the Ordinance, 
Justice Agarwallah points out in his judgment 
that it is clear from S 5 k other sections of tho 
ordinance under which these Cts. were constituted 
that none of the special Ct. had jurisdiction to try 
any offence or cases except as directed by a general 
or special order. Shearer J. in his judgment ob¬ 
served that the Special Judges wore authorised to 
try the major offences only & special Mags, of 
summary Cts. were empowered to try minor 
offences only. A special judge could not convict 
the accused of a minor offence. The only power 
would bo to convict tho accused of the major 
offences. He would not possess the general juris¬ 
diction of a Ct. of Session to try any offence Ho 
could not exercise the powers conferred by S. 238, 
Indian Cr. P. C. which enables a Ct. to convict of 
a minor offence a person charged with a major 
one. That special judge was barred from trying an 
accused for all offences committed in one transac¬ 
tion & from convicting an accused person charged 
with a major offence if the evidence showed that 
he had in fact committed a minor one. 

[C] I may point out that there may be cases 
where the form of referring order may be construed 
to include all sorts of minor offences. I have held 
here that S. 2G6 includes S 264, Hyderabad Penal 
Code. But in the absence of a clear inference 
being possible under tho terms of tho order, as 
was possible here, the fact that a major offence 
has been mentioned in the direction of a kind 
provided for u/s. 3 the minor offences cannot bo 
taken to have been iDoluded by necessary implica¬ 
tion because the direction required under the 
Section could have been with regard to a parti¬ 
cular offence or offences tc was so secured under 
a special order. It would bo against all established 
cannons of interpretation to hold that for the 
simple reason that tho other sections could have 
also been included, as the included one it was 
just a matter of an error or mistake of drafting 
where there is nothing to point to such a mistake. 
Where tho intention of the authority making a. 
particular order is clear on tho face of it, there is- 
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no presumption to the contrary in the face of the 
dear intention expressed in the wording of the 
order. I havo held in the other case Nos 1346/6 
etc. of I960 that the provisions of S. 3 are impera¬ 
tive. For various reasons I agree with my Lcrd 
the Chief Jusbico that tho Tribunal, therefore, 
cannot hear A convict the accused for S. 123 as 
S. 124, Hyderabad Penal Code, is already there. 
With regard to the conviction of accused No. 3 
for s. 2Gi I am of opinion that mention of S. 2GG 
in the order does actually include this section, as 
there is no reason whatever to include S. 2G6 & 
exclude the other soction, also ia view of the 
description of the offences in the direction given 
by tho Military Governor. 

[7l I shall nowexamine the case with regard to 
the conviction A sentence of the accused under 
other sections specified in the directions given by 
the Military Governor. As the facts of the case & 
the important portions of the record aro given 
with sufficient details in the judgment of my 
learned brother, I shall be very briof with regard 
thereto. 

18] The village of Bibinagar, the scene of the 
occurence is a small neat village situated adjoining 
the Rly. Station about twontyone miles from 
Hyderabad. It is situated on the highway between 
Hyderabad A WaraDgal A the highway passes 
along the Rly. line few miles on either side of 
that village. The highway it the Travellers’ Bun¬ 
galow are situated just outside the wire fencing of 
tho Rly. Station area A the village is similarly 
situated on the other side of the Rly.*Station. The 
Station Master <t the Asst. Station Master’s houses 
aro situate! within the Rly. fencing & the shed 
known as Poshetti’e hotel is also situated near the 
Station Master’s house. The distances between all 
these places from the place where the cars stopped 
to tho station the hotel A the places where t ho 
Razakars are alleged to have visited are all situat¬ 
ed within a few hundred yards A the walking 
distances between them & tho other places visited 
by the Razakars would not be more than a few 
minutes’ walk. 

[9] The occurrence on that date A at that hour 
was not denied by the defonce. It is suggested that 
the occurrence was of a minor character or some 
acts of disturbance committed by a batch of Raza¬ 
kars (who cannot be identified) infuriated at the 
anti-Razakar slogans shouted out to them in 
answer to theirs, cannot but be of a minor 
obaracter. It is further submitted that the measure 
of punishment was altogether out of proportion to 
the nature of the crime A considering the deterrent 
nature of punishment, the position of the country 
has completely changed terminating the possi- 
bility of similar occurrences again. 

tlO) The communique issued by the then Govt, 
at the instance of the Prime Minister ran that 
" h ® P ) olioe enquiries into the inoident revealed 
that a lorry carrying Muslim passengers was pas- 
sing by the side of the Bibinagar Rly. Station 
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when a number of persons were waiting for the 
train. The persons in the lorry were shouting 
patriotic slogans. The crowd at the station react¬ 
ed to these slogans by hurling stones A making 
certain disloyal remarks about the person of the 
Ruler. This led to a fracas between the passengers 
in the lorry & those assembled at tho station. 
Reports regarding looting A armed attack are 
entirely un'ounded. Police enquiries aro in pro¬ 
gress A the conditions in the Bibinagar village is 
normal. ’ The date of the communique is 14-1- 
1948. Hamiduddin Ahmad who was tho Secretary 
for Broadcasting A Information at- that time has 
sworn that this communique was issued in this 
matter, that he, at the orders of the Prime 
Minister, phoned to the Director General of Police 
to find out tho facts about what had appeared in 
the press under tho Caption "Fez Cap men 
raid Bibinagar Station." Tho Director General 
gave out his version of the incident A that was 
shown to the Primo Minister A issued. Tho con¬ 
tents of the record of the investigation made by 
the Rly. Police at Amberpet the First Information 
Report A the report of the’ Station staff are said 
to be similarly distorted A suppressed A it appears- 
that the attempt to minimiso this occurrence by 
the authorities then in power wa9 folld by private 
enquiries by local bodies who were interested in 
social A village wolfare. In viow of the allegation 
that all these reports were falsified A minimised, 
naturally defioito assistance was not available 
from those early roports A proceedings A, there¬ 
fore, this documentary evidence on the other 
hand calls for a very caieful A cautious exainina- 
tion of tho material A the evidence tendered in 
Ct. to determine the exact magnitude of tho guilt 
A with regard to tho identification of tho accused. 
It may be pointod out that Done of the accused 
were mentioned in tho earlier reports A Police 
Investigation, but there is a satisfactory reason 
for this that tho conditions prevalent at the time 
A the strength A power of the Razakars A of 
accused 1 did not permit the disclosure of the real 
faots A of the names of tho accused for fear of 
vengeance A retaliation. It is said that this was 
enabled as the police authority was anxious to 
minimiso this incident under the general policy of 
the thon Govt. It is alleged that tho party of 
volunteers in uniforms armed with lethal weapons 
(lathis, guns etc.) wore going from Bhongir to 
Hyderabad aide on 10 1-1948 under tho leadership 
of Syea Kasim Razvi, accused 1 . The road mostly 
runs along with Rly. line A men on tho road 
adjoining the Rly. Station of Bibinagar shouted 
oertain slogans or some persons of tho other com¬ 
munity in tho Rly. compound shouted out anti- 
slogans. The party in the two motor lorries 
stopped A alighting from tho vehicles divided 
themselves into various groups at the instigation 
A under the directions of aooused 1 , visited tho 
Bly. Station, several pads of the village A pursued 
the inhobitants A the station staff A committed 
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•acts of violence, robbery, wrongful confinement, 
-visiting residential houses 4 burning clothes of 
the injured. It was alleged that the Razakar party 
secured property worth about Rs. 31,267-8 0 con¬ 
sisting of cash, clothes 4 jewellery etc. 

[11] Inspite cf the evidence of alibi produced 
by some of the accused there is overwhelming 
evidence of the participation of the accused 4 of 
the commission of the various unlawful acts. 
Some of the witnesses knew the accused even 
before the occurrence. The fact is that no proper 

1 4 efficient investigation or enquiry followed these 
events & it was in fact undertaken long after, 
wards with the result that a considerable time 
elapsed before the witnesses were called to identify 
the accused. The defence is perfectly justified in 
the contention that an identification after such a 
length of time cannot be judicially availed of 
unless there is some convincing reason to accept 
that identification. But as it is in this case there 
are good reasons to accept the identification be¬ 
cause the witnesses know the accused even before 
that event. Where in an incident like this a 
witness sees a person, it is not ordinarily possible 
for him to identify such a person with acceptable 
certainty but when one knows the other, he is 
only to recognise him in a moment, in one look 
4 once 6uch a recognition has taken place no 
amount of time renders that identification 
doubtful for in that case the possibility of doubt 
is eliminated altogether 4 what is required of a 
witness is the remembrance of the fact of the 
recognition. But to see one for the first time 4 
then to recognise him merely from his appearance 
after some time does permit a doubt 4 uncer¬ 
tainty which may very well in many instances 
fall short of proof. But in a caso like this the 
fact of recognition from former knowledge confines 
the question of identity merely to the credibility 
that may be attached to the evidence of that 
witness 4 the possibility of a mistake or doubt is 
ruled out altogether. In such cases the lapse of 
time between the event 4 the identification loses 
all importance. 

[12] After a very careful 4 anxious considera¬ 
tion of the evidence in the case, I am unable to dis¬ 
agree with the findings of the Tribunal generally 
& the only conclusion possible cn this evidenos is 
that the accused are guilty of the offences attri¬ 
buted to them. From the present record there is 
only one conclusion 4 the case of benefit of doubt 
does not exist here because any doubt, if at all, 
must arise from the record of the case itself. 

[13] I have pointed out in a number of cases 
that the ordinary village 4 countiy witnesses are 
not very careful in stating on oath to be their 
own perception, what they are induced to believe 
' to have happened whether actually within their 

knowledge or not. Discrepancies in the state¬ 
ments of the witnesses does not necessarily point 
to their uttering deliberate falsehoods. When 
they do, full effect must be given to it. But in a 


case like this when the witnesses have to state a 
long story, after a lapse of considerable period, 
of a number of acts by various persons divided 
into parties 4 at various places, a discrepancy 
need no* necessarily point to a falsehood. The 
witnesses were carefully examined at great length, 
4 to do justice to the defence, I must say that 
every opportunity, however insignificant, has 
been fully availed of. Power of observation 4 
retention 4 description 4 expression, all have 
their own part to play, when one comes to 
examine the record of evidence. Therefore while 
mere immaterial discrepancies will not be allowed 
to be availed of, without regard to their actual 
importance in the case the accused have actually 
benefited when the evidence fell below the mark. 
I am satisfied that the Tribunal has been suffi¬ 
ciently cautious in believing the evidence 4 has 
rightly rejected a number of allegations of robbery 
4 identification in connection therewith when the 
evidence was unsatisfactory or meagre, 4 per¬ 
mitted of doubt, 4 such evidence has been clearly 
distd. in the judgment of the lower Ct. Now 
there is no evidence to show that as related in 
the charge sheet, the Razakar3 at the instigation 
4 under the directions of Kasim Razvi accused 1 
stopped, alighted from the vehicles 4 visited the 
Rly. Station 4 the village in batches under his 
directions. There is no justification whatever for 
su?h a statement. In para 186 of its judgment the 
Tribunal found that the accused 1 arrived on the 
scene later or at the time the attack had com¬ 
menced. It was found that the two lorries stopped 
between the Dak Bungalow 4 the Hyderabad 
level-crossing, Razakars rushed oit, 4 in the 
meantime one more lorry 4 two jeeps arrived. 
These last mentioned vehicles stopped near the 
tamarind trees near the eastern level crossing. 
Accused 1 was in a motor vehicle that followed 
4 the Razakars who started the mischief were in 
the first two lorries had felt themselves provoked. 
That fact is established beyond any doubt. Evi¬ 
dently the accused 1 who was ia one of the last 
three vehicles could not have known, at least of 
the shouting of the slogans, the stopping of the 
two lorries 4 earlier happenings till after the 
attack had already begun. The men on the plat¬ 
form had disappeared from there 4 the Razakars 
directed themselves towards the village in their 
pursuit, at least at the commencement of the 
events. Some of the prosecution witnesses said 
that they heard that "Durra" moaning the 
Acoused 1 had arrived. Whatever responsibility 
may be attached to his acts, there is nothing to 
show that ho arrived on the scene to instigate or 
stop the commencement of the attack. His res¬ 
ponsibility whatever it be commences from his 
failure to interfere in the continuation of the 
commission of unlawful acts. He was certainly 
the accredited leader of the party. It is highly 
probable that he may have called it off successfully. 
He intervened at least in one or two incidents 
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4 his directions were obeyed by the Razakar3. 
He burned the shirts of the wounded men. I hold 
that these are the only acts from which liability 
must be ascertained. In fact there is no evidence 
whatever or even an allegation that he hit any¬ 
body or committed a robbery, or that a robbery 
or theft was committed in his presenoo. He may 
have thought it to be below his dignity 4 position 
to participate directly, when the chastisement 
was carried on by his volunteers. None of the 
articles robbed could be found perhaps on aacount 
of the weakness in the early investigation, & due 
to the lapse of time. It is strange that there is 
no evidence whatsoever to find that the robberies 
were for personal profit or for common benefit, 
i.e., for the benefit of Majlis Ittehadal Jlislimein. 
In connection with his late arrival, it is important 
to bear in mind that admittedly there was no 
prearranged plan to visit Bibinagar, thus the 
Razakars were merely passing by when they were 
evidently enraged to commence tho attack. It 
may further have some bearing in determining 
the nature of the crime committed by accused l, 
whether it is to be by abetment or it is to be of 
equal nature with his volunteers committing them 
by way of constructive liability u/ss. 7 & 125 of 
the Hyderabad Penal Code (34 4 149, Indian 
Code) on the ground of commensality of intention 
or in pursuance of the object of the unlawful 
assembly. One deals with the common intention 
& tho other with the common object of tho un¬ 
lawful assembly. Arming late, having failed to 
interfere, oan he be hell to have had the common 
intention or to have participated in the promotion 
4 achievement of tho common object of the 
assembly ? Cases of S3. 7 4 125 are really in the 
nature of abetment with additional liablity in the 
presence of certain mental conditions co-extensive 
wioh that of the principal delinquent. 

[14] I agree with the Tribunal that only a 
vory few cases of robbery alleged are actually 
proved, 4 the evidence of witnesses like 13 4 31 
is wholly unreliable. They had made up appa¬ 
rently a very strong case with the documentary 
evidence in their support but the Tribunal has 
rightly refused to rely on this evidence. There 
are human limitations to the credulity (sic) of the 
witnesses when they propose to describu a state¬ 
ment with particulars as given by one or two 
witnesses alleging it that the accused 1 swore at 
them bidding them again to show the houses of 
tho congressmen 4 the Sahukars. The memory of 
these witnesses 4 their power of retention 4 under, 
standing on an ocoasion like this must be un¬ 
naturally powerful to claim credibility. The High 
improbability of this piece of evidenoe is apparent, 
as even after these injunctions the witness is 
taken to the car instead of loading them to the 
houses of the Sahukars 4 congressmen. On local 
inspection we found that the houses of the well- 
to-do persons were prominent enough 4 then there 
were Muelamans there to show the houses if it 


was desired 4 these witnesses were nob in parti¬ 
cular possession of the knowledge desired. The 
important evidence of the school mistress which 
we are inclined to accept shows that there were- 
well-to-do Sahukars whose houses were not looted 
actually. Sahukars & congressmen in the villager 
are usually important men, 4 their houses may¬ 
be sought equally for chastisement. The fact can, 
be overlooked that if out 4 out dacoity along with 
chastisement unrestrained was the objective of 
this assembly, many other acts of dacoity would 
have resulted. The case that the intention was* 
for any personal or common benefit by robbery is* 
completely overthrown by the fact that it is not 
denied by the prosecution, that the unlawful 
nature of tho assembly commenced sometime after 
the two cars were stopped without any piemedi- 
tation. The fact truly & simply is that the Raza¬ 
kars enraged or under f*int resentnunt suddenly- 
decided to chastise the persons at the station, 
followed them in search of some or any of thenr. 
into the village, 4 in course of that committed 
some acts of dacoity. The liability is sufficiently- 
restricted within the limits of the law, in holding; 
accused l liable for the acts of the members of 
tho assembly, his failure to interfere 4 in burning; 
the shirts 4 beyond that it cannot reasonably go. 

[15] P. W. 13 complained to Kasim Razvi that* 
Govt, money has been stolen & that he lost his 
rings & Kada taken from bis mother. Accused l 
instead of paying any heed to his complaint 
enjoined him fca show tho houses of the congress¬ 
men 4 the Sahukars. Where was the occasion to 
select this man 4 P. W. l to show the bouses* 
when their houses were evident enough 4 could 
have been shown by any of the local Muslims 
then. P. W. 1 says ho was taken to the lorry 
instead of being allowed to show. His evidence 
has been rejected by the Tribunal not on account 
of the improbability Of his story but because of 
other cogent reasons. Naturally whon P. w. l 
comes forward to repeat the same story in tho 
same terms, no greater weight can be attaohed to 
hi9 evidence. Tho recklessness of tho evidence of 
this kind is further illustrated by the statement 
of P. w. ll who found acoused l behind the Cha- 
vadi resting on Umpire's stiok. The witness felt 
at his feet who kioked him. This witness cannot 
be believed at least in bis identification of tho 
aocused, because the only ocoasion on which he- 
had seen accused 1 before was when he was pass- 
ing by him in a car at Hyderabad months ago 
4 while passing by a relation of his has pointed 
out to him. He identifies him with certainty 
without any other reason. It is not humanly 
possible to identify a person with certainty whoa 
the witness had only a ohance glance, It must bo 
further assumed, to rely on his identification that 
the person in that passing car was Razvi. Thio 
is a typical evidence of a village witness with 
whom we have to be oareful. He swears to know 
with certainty without hesitation, wbat he per- 
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haps only believes to be true. I have pointed in 
the case of Omrao Singh v. The State, (134$) 
|Nazair Hyd. 272, that in cases of identification 
lit is not only the credibility of the witness that 
shears on the question of identification, it must bo 
tcarefully judged what are the elements of error 
‘possible in a particular act of identification. 

[ 16 ] We, however, hold that accused 1 wa3 
there, not on the identification of such witnesses, 
too simple k trusting to be reld. completely on 
matters of identification unless the fact of identi¬ 
fication is otherwise confirmed, but on the evi- 
dence of other witnesses who have no reason to lie, 
A could not possibly err, in their observation. 
P. W. 39 Addl. D. S. P. Nalgonda met him on 
that day at Bhongir Dak Bangalow at about 
4-30 P.M. in company of persons wearing Khaki & 
green uniforms. They had come in 3 buses. Of 
course lie saw them at the Bhongir Dak Bunga- 
low at about 4-30 P.M before the departure for 
Hyderabad & it would not take more than half an 
hour to get to Bibinagar from there. Evidently 
the Razakars accompanied him or he accompanied 
the Razakars. He was seen with them. P. W. 5 
the Customs Nakadar, who knew him very well 
met him at Bibinagar on that occasion. He was 
taken to Razvi, & at his instructions he was 
released by the Razakars on the confirmation of 
the Station Master that be was the Customs 
Nakadar of Bibinager. This witness had also 
intervened for P W. 2 who was let of! by the 
order of accused 1. Ho was also seen by other 
witnesses at the tamarind trees, when the blood 
stained clothes were burnt by him. In the cir¬ 
cumstances the least that c*n hold ground against 
accused 1 is that he was there at the time of the 
occurrence, arriving there just after the commence¬ 
ment of the attack. The Razakars took directions 
from him in matters which they refd. over to 
him, k they were all over the village k performed 
acts of violence k chastisement. The fact that 
the Razakars on the occasion took orders from 
him, released persons at his instructions, that ho 
did participate constructively in the unlawful acts 
of violence k burnt the blood stained clothes, is 
evidence of violence. It is highly improbable that 
the witnesses could report to him when even the 
Station Master dared not mention their names, 
after the incident in his report to the authorities. 
To doubt that would be to doubt the whole pro- 
secution evidence, as the fact that the village was 
raided by Razakars could not be mentioned even 
the nest day. & even the day after k even on the 
following days. Therefore, his guilt for dacoity 
committed by others must arise, if at all cons- 
tructively or as an abettor, independent of the 
fact of the reports being made to him or of hi3 
asking to show the houses of the Sahukars for 
that purpose, a9 we hold this part of the story 
highly improbable k not substantiated. 

[17] The proposition would be what is the 
Imeasure of the guilt of an accredited leader of 


a.i.r. 

a party who could have stopped the occurrence, 
when he found an assembly of his men a$ a time 
when they had commenced an unrestrained vio¬ 
lent attack, k did not exert his power or influence 
to stop the unlawful acts. Except perhaps in 
international wrongs as is suggested by Kelson 
in Law & Peace in International Relations 1942 Ed. 
pp. 96 101, criminal resposibility, is never vica¬ 
rious. Tho natural basis of the form of vicarious 
liability is in the first place evidential. There are 
such uncommon difficulties in the way of proving 
actual authority, that it is necessary to establish 
a conclusive presumption of it: 

“A word, a gesture, or a tuue may be sufficient indica¬ 
tion for a master to bis servant that some lapse from tho 
legal standard of care or honesty will be deemed acceptable 
service. Yet who can prove such a manner of complicity.” 
The acts of chastisement wero within his know¬ 
ledge, because he knew what the Razakars were 
doing as soon as he arrived there, ho had the 
clothes of tho injured to destroy the evidence of 
unlawful attacks. I think that from the whole 
evidence it can be rightly inferred that he did 
participate iu the doing of the volunteers without 
actually committing a direct act of chastisement 
or dacoity himself. 

[ 18 ] Tho right of assembly is a right of the 
public k is in fact encouraged in any modern 
society provided it is for a lawful purpose. Com- 
mon efforts k national movements require it. 
Even formation of volunteer bodies is not prohi¬ 
bited under tho general law. The right to collect 
peacefully, to act lawfully, is one recognised k 
ensured in all modern governmental institutions. 
The prohibitive provisions of S- 149 are attracted 
when such a purpose is either unlawful at its 
inception or assumes that character subsequently. 
I have pointed that out in Sartor Ali v. Omrao 
Singh , 1348 F Nazair Hyd. p. 272 at pp. 294, 295. 
Under S. 7, it is the common intention which is 
the basis of liability. The section is restricted to 
common intention k does not embrace any know- 
ledge, Sunder Singh v. Emperor , 14 Luck. 660: 
(A. I. R. (26) 1939 Oudh 207: 40 Cr. L. J 722). It also 
contemplates a series of acts done by several per¬ 
sons, some by them k somo by another, but all in 
persnance of tho common intention. There must 
bo somo participation in the common intention. 
Same k similar intention must not bo confused 
with the common intention: 

-the partition which divides their bounds is often very 
thin; nevertheless the distinction ia real & if overlo)ked 
may result in miscarriage of justice’ 1 . . . ‘ The inference 
of common intention should never be reached unless it ia 
necessary inference deduciblo from the circumstances of 
the case." 

The above passage from tho P. C. judgment in 
Maliboob Shah v. Emperor, 72 I. A. 148:(A. I. R. 
(32) 1945 p.o 118: 4G cr. L. J. 6‘9) is reported 
in most of the test books on the subject. 
The following statement by Bishop, an American 
author is quoted with approval by Macnaughton, 
that if the wrong done is a fresh & independent 
wrong springing wholly from the mind of tho 
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doer the other is not a criminal therein merely 
because when it was done he intended to partici¬ 
pate with the doer in a different wrong. In <sase of 
the unlawful assembly, it has been held that any 
eudden & unpremeditated act done by a member 
of the unlawful assembly would not render all 
the members thereto liable, unless it was shown 
that the assembly did understand & realised either 
that such offence would be committed or was likely 
to be necessary for the common object. It is only 
when a Cb. with some judicial certitude holds that 
a particular accused must have preconceived or 
premeditated the result when an accused acts in 
concert with others, in order to bring about that 
'result tint this section may be applied. It is diffi¬ 
cult to conceive that accused l did not actually 
realise, or understand the serious consequences k 
crimes that were being committed that evening, 

Kf not with his direct guidance, at least by his 
active co-operation k connivmce. It may be said 
that as leader k a person of authority, the cons¬ 
tructive liability is enlarged enough to embrace 
him, under the doctrine of common objective in 
cases of unlawful assembly. So far as the act of 
dacoity is concerned, the liability of accused 1 
certainly cannot be within the sphere of common 
intention u/s. 7, yet it arises with regard to the 
object of unlawful assembly. Otherwise, there may 
bo lesser liability by way of “abetment” or there 
may be none at all. 

[19] The statement of accused 1 was: 

“I deny all the charges stated by the witnesses. 

It is nothing but a political stunt ... I have never been 
at Bibinagar Station or Bibinagar village in my life except 
that I might have passed once or twice while travelling 
by train k many times when passing by road.” 

His answer to the pieces of evidence read out to 

him was that it was all false. For example: 

Q: You have heard the evidence of P. W. 11 Mallagari 
Biviah that when he was brought before you, he fell at 
your feet k said that the Razakars had taken away his 
money, that you abased him . . . k kicked him aside. 
Do you wiBh to 6ay anything? 

A: I am sorry it is all false, baseless, mean. 

Q: You have heard the evidence of P. W. 32 J. H. 
Subbiah, that at that time the Razakars were going about 
as a set of a regular army wearing uniforms k armed 
with rifles k guns. . . that you used to be oalled Field 
Marshal from October or November 1947 till the date of 
Police Action —you were all powerful etc. 

A: As to my having b*en Field Marshal & powerful is 
all imagination ...... I was President of that 

Organization, that is Majlis Ittehadul Musllmeen k its 
Razakar organisation. 

Q: Yon have heard the evidence of P. W. 36 Haml-daddin 
i . . the suggestion on behalf of the prosecution appears 

to be that the authorities.made by light of the 

occurrence & did not take any action. 

A: I cannot say anything about it. I have »no concern 
about it, eto.” 

He then proceeded to say that even after the 
Military Govt, when the Police portfolio was with 
the Military Governor the Police reported that 
the case had nob been proved, k the witnesses 
do not identify k case be dropped. His suggestion 
ia that the prosecution evidence was altogether 
tutored by the Praja Party, Congress & the police. 

1961 Hyd./H 


Nagawalla, a police officer of high rank, whose 
services were engaged for some time by the Hyde¬ 
rabad Govt, during the investigation of these cases 
was called as a Ct. witness, in accordance to the 
wishes of the defence. He deposed that he looked 
into Bibinagar investigation under the impression 
that there could be a charge of murder in thia 
case against accused l in connection with the 
witness who was pushed into the well. But he 
found that the man was alive k he took no more 
interest in it This piece of evidence was reld. 
on by the defence to allege that there was an 
attempt to exaggerate the case. Accused 1 produ¬ 
ced only one witness at his defence, R. Jaipal 
Rao, Monitoring Director of the All India Radio 
Broadcasting Station, Hyderabad, to prove the 
personal message he had released on the occasion 
of the death of Gandhiji. It was intended to show 
that he was favourably disposed towards his per¬ 
sonality & respected him. Of course the evidence 
of Nagawalla & of the defence witness has no 
bearing whatever on his innocence or guilt, & the 
defence, therefore, is conlined to the fact that the 
events were exaggerated, as against the allegation 
of minimising the happenings by the then Govt* 

[20] With regard to the story in the police 
statements Exs. D-9, D-24 that the villagers on the 
platform followed the lorries a considerable dis¬ 
tance shouting & beckoning the Razakars to come 
k seeing them get down pelted them with stones, 
k more or less similar versions in Exs. D-7, D-8, 
D-14, D-16, D 17 & D-18 were not accepted by the 
Tribunal as containing no measure of truth. The 
defence contends that they made unsuccessful 
attempts to test the former record through the evi¬ 
dence of the Investigation Officer by demanding 
his production as a witness k by other documen¬ 
tary record of former enquiry k investigation 
k all this evidence should have been made avail¬ 
able to them. There is some justification in that 
contention but the record as it is could not im¬ 
prove it, (I mean former investigation record), 
very much. However the defence had ample 
opportunity to produce any evidence they wished, 
to show the unimportant nature of the events, if 
they were really as such. The Tribunal held, that 
examined in detail there are many differences 
between the entries of former police record & the 
evidence in this case. They held that they have 
no hesitation in finding that the rly. k the Amber- 
pet Police gave a false shape to the occurrence 
with the intention of dwindling down its dimen¬ 
sions k making it appear that it was only a petty 
offence. 

[ 2 l] Of course there is some suggestion by a 
witness that these Razakars were his (accused l's) 
henchmen but here the case is not that he sent 
them out on this errand, but rather that he ac¬ 
tually participated in it, when the happenings 
commenced without any previous design or pre¬ 
meditation. As against the dear prosecution 
evidence of his presence there, there is no defence 
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evidence in respect of this accused, as in the cases 
of other accused, that he wa9 not there. 

[ 22 ] Whether it was a case of out A out dacoity 
or not, with the legal inference of that being the 
one of the unlawful objects of the assembly, it can 
be said that the actual acts committed by the 
different accused, were of a very grave nature. 
There were reckless acts of breaking in into some 
houses A a horrible treatment of the inmates. For 
instance the events at her house were narrated by 
a young lady, Rathnamma, a school-mistress of 
the village primary school. The school was closed 
at the time. [After discussing the evidence his 
Lordship proceeded as follows:] This witness was 
believed by the Tribunal. We also find no reason 
to discredit her evidence. She does not identify 
any accused. I have given her story as it gives a 
fair idea of what happened in the village. It was 
bad enough as it was, but of course there was not 
general looting on a wide scale, but some other 
similar incidents did happen & the accused were 
identified. 

[23] We agree with the Tribunal that the 
defence evidence of alibi of accused 2 to 5 is not 
effective enough to disprove the prosecution case 
as established against each of the accused. 

[24] As far as accused 1 is concerned, S. 71 of 
the Hyderabad Penal Code (s. 114, Indian Code) 
renders the liability of the abetting accused when 
present to that of one who has actually committed 
the crime. I have held him liable u/s 125 (S. 149, 
Indian Code) of the Hyderabad Penal Code. 

[25] But accused 2 , as the Tribunal observed, 
had not lost all feelings or sympathy at the time, 
A had helped one of the injured. It was argued on 
his behalf that they mentioned in the body of the 
judgment that they would consider his case with 
regard to the measure of punishment but perhaps 
left the matter over by oversight. His sentence 
u/s. 330, Hyderabad Penal Code needs a special 
consideration. I think that his act of mercy in 


offering water doe9 not diminish his liability A| 
therefore reject the contention, for want of a I 
reason to reduce his sentence. 

[26] In conclusion we acquit all the accused l 
to 5 u/s. 123, Hyderabad Penal Code for the above 
mentioned reasons. Otherwise the conviction A 
sentences passed by the Tribunal on accused l to 
5 are upheld. 

[27] A delinquent is sometimes driven to 
commit a crime not only by his evil & reckless 
disposition, or bad motives. He may be induced 
to do it by his social or sympathetic impulses. In 
such a case although there should be no sympathy 
for the criminal who voluntarily places himself in 
active co-operation, the presence of such tempta- 
tion in itself calls for severity of punishment. But 
the compelling temptation, as pointed out by some 
of the text writers on criminal propoimdance, as a 
disproof of the degraded disposition of which 
usually accompanies wrong doing, demands leni. 
ency. We do not find any such case that calls for 
leniency in this case. 

[28] The appeals of the accused are allowed 
partially A they are acquitted from the conviction 
u/s. 123, Hyderabad Penal Code. The conviction of 
the accused u/ss. 124, 264, 330 A 177, Hyderabad 
Penal Code A the sentences passed by the Tribu¬ 
nal for those offences are upheld, A tho sentences 
are to run concurrently as ordered by the Tribu¬ 
nal A the appeals of the accused are dismissed to 
that extent. This judgment shall govern all the 
five appeals. 

[29] Naik C. J. — Five appeals have been filed 
by the five convicted persons in this case known 
as the Bibinagar Dacoity case, from the unanimous 
judgment dated 11-9-1950 of the Special Tribunal 
No. 4 consisting of three members. The details of 
the offences of which each of the accused has been 
found guilty A the sentences awarded on each 
charge, which are directed to run concurrently, 
are given below in tabular form: 


No. 

Name. 


Guilty of. 

Sentence. 

Ac. 1 

Syed Kasim Razvi. 

8. 

123 of Asafia Penal Code. 

2 years’ R. I. 



• 1 

124 

-do- 

2 years' R. I. 



II 

330 

-do- 

7 years’ R. I. 
2 years' R. I. 



•» 

177/6G 

-do- 

Ac. 2 

: Mir Kader Ali Khan 

1' 

123 

-do- 

2 years* R. I. 



II 

124 

-do- 

2 years’ R. I. 



II 

330 

-do- 

7 years* R. I. 

Ac. 3 

Syed Nazir Ali 

II 

123 

*do- 

2 years* R. I. 



II 

124 

-do 

2 years’ R. I. 



II 

264 

-do- 

2 years’ R. I. 



»l 

330 

do- 

7 years’ R. I. 

Ac. 4 

Mahtab Kban 

II 

123 

-do- 

2 years’ R. I. 



l» 

124 

•do- 

2 years’ R. I. 

7 years* R. I. 



II 

330 

-do- 

Ac. 5 

Haji Khan 

II 

123 

-do- 

2 years’ R. I. 



II 

124 

-do- 

2 years’ R. I. 



II 

330 

-do- 

7 years’ R. I. 
2 years’ R, I. 



II 

177 

•do* 
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[30] The charges broadly speaking are that the 
above accused alone with the absconding accused 
committed various acts of rioting, rioting with 
dangerous weapons, dacoity, arson 4 causing 
grievous injuries to persons etc., on 10 1-1946, 
between 5 & 7-30 P. M., at the Bibinagar Rly. 
station's premises 4 the village itself. 

[ 3 1] The record in this case placed before us is 
very voluminous. The prosecution have examined 
40 witnesses on their behalf, the accused called 10 
defence witnesses 4 one witness was examined as 
a Ot. witness. The judgment pronounced by the 
Tribunal runs into 140 typed pages Sc the oral 
evidence cf all the witnesses comes to 1326 typed 
pages. In addition, the prosecution have filed 21 
exhibits Sc the defence has put in 79, while there 
are 8 Ct. exhibits. 

[32] I will first deal with the legal argument 
submitted by the learned counsel for the defence 
which is that no case could be tried by the Tribu¬ 
nal unless there was a diroation from the Military 
Governor, nor could a later direction by him 
validate the proceedings. His first contention wa3 
that the Regulation purporting to validate the 
proceedings had not received the assent of H. Ml. H. 
the Nizam 4 secondly oven if the assent of the 
Nizam wa3 consd. unnecessary the continuance of 
the trial offended Art. 21 of the Constitution. 

[33] I do not agree that at that time H. E. H. 
the Nizam’s assent was necessary. The Nizam had 
delegated full power to the Military Governor 4 
the validating Regulation passed on 6-10-1949 cured 
the defect in the proceedings. Once it is held that 
the defect is cured then it cannot be said that the 
trial was not held in accordance with the pro. 
cedure established by law 4 there can be no 
question of Art. 21 of the Constitution being in¬ 
fringed. The Validating Regulation was as much 
the law as the Regulation appointing the Tribunal. 

[34] Another legal argument of the defence 
aubmitted in this case is that the Military Governor 
having made an order empowering the Tribunal 
to try the offences under certain sections the Tribu¬ 
nal is not competent to frame a oharge under 
another section 4 convict the aocused, even though 
the charge may bo of the same nature or lesser 


Tribunal cannot go beyond the power conferred 
by the Military Governor. His argument is that 
there is a difference between a Ct. constituted 
under the Criminal Procedure Code & a Ct. con¬ 
stituted under the Special Tribunals Regulation 4 
such a Tribunal does not have the power given to 
the ordinary Ct. of law u/S. 14, Cri. P. C. I do not 
agree with this contention. According to S. 6 of 
the Regulation, the Tribunal is like any ether Ct. 
of Session with original jurisdiction. The Regu¬ 
lation merely creates a Ct. Sc does not interfere 
with the ordinary procedure. Perhaps if the set o 
facts to which the Military Governor applied his 
mind A gave the direction, Sc the set of facts that 
were put before the Tribunal were different, then 
that point may become arguable, but as long as 
there is no such difference, the argument of the 
learned counsel is not tenable. 

[35] Coming to the facts, the charge sheet filed 

by the prosecution is as follows: 

% *Oq the 10th Isfandar 1357 Fasii. corresponding U> 
10-1-191$, about 150 uniformed Sc armed Razakars, inclu- 
sive of the accused mentioned in the charge sheet wero 
coming from Mongir to Hyderabad in motor vehicles under 
the leadership of accused 1, 8yed Kasim Razvi, at about 
5 p. m., they were passing by the Bibinagar Rly. Station 
shouting the slogans "Sha e-Osraan Zindnbad" 6c “Azad 
Hyderabad Paindabad”; on this some persons who were 
within the station’s compound shouted the Hogan 
“Mahatma Gandhi ki-jai”; hearing this, the Razakars 
stopped the motor vehicles divided themselves into various 
groups Sc at the instigation 4 uuder the direction of accused 
1 entered the Rly. Station Compound 4 several parts of 
Bibinagar, pursued many of the inhabitants Sc the station 
6taff, assaulted them, inflioted injuries on them, robbed 
them, committed dacoity, kept them in wrongful confine¬ 
ment,[burnt one residential house, & burnt the blood-stain¬ 
ed clothes of the injured; 4 the party obtained properties 
worth about Rs. 31,267-8 0, consisting of jewellery, oloth- 
ing, cash, etc,” 

[36] The evidence is fully discussed in the judg¬ 
ment of the Tribunal & I need not go over the 
same ground again. None of the parties thought it 
necessary to read the entire evidence. The learned 
counsel for the defence read out some portions of 
the evidence in support of his arguments & the 
learned Advooate.Goneral contented himself by 
replying to the same. The main heads of the argu¬ 
ments of the defence on the merits may briefly bo 
stated as follows: (l) That the case is the result of 


seriousness 4 based on the 6amo facts. For example, 
if the Military Governor ordered the trial of a 
charge of murder, the Tribunal cannot convict the 
acoused of culpable homicide not amounting to 
murder, or of grievous hurt. His contention is 
that if on the facts the Tribunal came to the con¬ 
clusion that the charge mentioned by the Military 
Governor is not proved, 4 the lesser offence is 
proved, then the Tribunal has to get a frosh order 
from the Military Governor, otherwise, according 
to the learned counsel, for the applts. tho trial is 
completely vitiated. He argues that the Military 
jGovernor u/s. 3 of tho Regulation need not have 
Specified the sections 4 might have given a general 
Jorder, but he having specified them, the power 
|given to the Tribunal becomes narrower 4 the 


interference of political parties 4 a minor occur¬ 
rence of a fracas has been exaggerated into a 
serious one of robbery, dacoity, grievous hurt, etc; 
( 2 ) that the object of the Razakars going to the 
Rly. platform 4 the village, as appears from tho 
evidence, could merely be to teach the persons 
who shouted anti-slogans, a lesson; (8) that the 
contemporary documents of investigation support 
the defence in that theory ; (4) that if the dacoity 
was the common object, then certainly many 
more houses would havo been looted & consider¬ 
able amount of property taken The very small 
amount of property taken shows that they wore 
aots of individuals 4 not committed in pursuance 
of a common object; ( 5 ) that most of the stories 
of theft 4 robbery are false, exaggerated & not 
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proved; (c) that the identification of the accused 
is not reliable. 

[37] As regards the first point, I have to decide 
as to whether it was really an ordinary incident, 
as was urged by the defence, or a serious riot by 
persons armed with deadly weapons A whether 
they deliberately assaulted people, inflicted in¬ 
juries, robbed A committed arson, etc., as is 
stated in the charge-sheet. After going through the 
evidence A hearing the arguments of the defence, 
there is absolutely no doubt in my mind that 
serious A shameful acts were committed A those 
who committed them were guilty of serious 
offences as indicated in the charge-sheet A as held 
proved by the Tribunal. 

[38] Almost every prosecution witness, who has 
seen the occurrence, has testified to the deliberate 
nature A seriousness of tbe occurrence. Gun9 
were fired, the attack was unprovoked, as scon 
as the Razakars came they started beating 
people with swcrds A spears, inflicting serious 
injuries, pulling out jewels from the persons of 
women, breaking boxes A almirabs, taking away 
jewels, wherever they could find. Surely, these 
acts cannot be the acts of those whose object was 
merely to chastise people who had raised the 
alleged anti-slogans. Some of the witnesses like 
the Asst. Station-master A the Station master A 
their womenfolk cannot be said to belong to any 
political party. Their story is supported by 
Exs. P-5, 6,8 A D-13 (a). iThen after discussing 
the evidence of P. w. 33 A P. w. 32, his Lordship 
proceeded:] 

[39] All this conclusively proves that the inci¬ 
dent was a serious riot by persons armed with 
deadly weapons, A not a mere fracas. 

[40] It is argued on behalf of the accused that 
the case, having been closed as untraced, accord¬ 
ing to Ex. P..2, dated 30-9-1948, it was raked up 
for political rfasons. In this connection, we have 
to eee under what conditions it was declared as 
untraced and as such the Govt. Press Note, 
Ex. P.-18, A the noting in the Govt, file Ex. P.-17, 
become relevant. The Govt. Press Note, dated 
13-1-1948 runs as follows: 

11 With reference to a news item regarding a clash 
between two communities at Bibinagar village appearing 
in a section of the press, the Director of Information baa 
been authorised to issue tbe following Press Note : 

‘ Police enquiries into the incident reveal that a lorry 
carrying Muslim Passengers was passing by the side of 
the Bibinagar Ely. StatioD, where a number of people 
were waiting for a train. The people in the lorry were 
shouting patriotic slogans. Tbe crowd at the Station 
reacted to these slogans by hurling 6tonef A making cer¬ 
tain disloyal remarks about the person of the Ruler. This 
led to a fracas between the passengers in the lorry A 
those assembled at tbe Station. 

Reports regarding looting A armed attack are entirely 
unfounded. Police enquiries are in progress A tbo condi¬ 
tion in tbe Bibinagar village is normal. " 

[41] This communique differs very much from 
even what is recorded in the defence exhibits reld. 
on by the learned counsel for the accused. Even the 
earlier investigation documents, e.g., Ex. D.-13 (a) 


clearly shows that the men were volunteers of the 
Ittehad-ul-Muslimeen, that they were armed with 
spears, swords A guns, that the train had already 
departed, that there was looting A an armed 
attack. 

[42■ This communique clearly indicates how 
the whole matter was twisted within three days 
of the occurrence A even before the investigation 
was really started. The communique says that 
the lorries contained Muslim passengers instead of 
Razakars. It also says that the reports of the 
armed attack A looting are entirely unfounded. 
It was not for the Govt, at that stage to eay that 
tbe reports were unfounded which is incorrect 
even according to the earlier documents. This 
communique indicates the state of things at the 
time A the investigation that could be expected 
in such cases in these days. No wonder that after 
this communique, the matter was dropped by 
the Police A declared untracoablo without any 
investigation. It is evident that a very serious case 
was hushed up deliberately for political reasons ; 
A but for the Police Action it would never have 
come before a Ct. of Law. 

[43] The learned counsel for the applts. relies 
on the earlier investigation records which he calls 
contemporary documents A contends that the 
extent of the injuries A loss of property was 
small. It is contended on behalf of the prosecu¬ 
tion that the earlier documents are not to be 
reld. on as the Police at that time wore under the 
influence of the Razakars. From the attitude of 
the Police, as appears from the record, it is quite 
clear that they did not do their duty properly 
A in spite of the complaints recorded by them 
during the first two or three days they seem to 
have done nothing A after complete inactivity 
for more than 8 months, they reported that the 
case is untraceable. It cannot bo imagined how 
this was possible when according to the com¬ 
plainants, the incident took place in broad-day¬ 
light, the whole village was attacked A some of 
the attackers were known to the villagers A the 
lorries carrying the attackers were waiting on 
the public road for more than two hours. It is 
clear from the record that it is not the prosecu¬ 
tion that has tried to magnify the offences but 
that the then Police Authorities tried to minimise 
A hushed up the whole incident, A that they were 
not interested in bringing tbe accused to trial. 
There is absolutely nothing on record to support 
the contention of the learned counsel for the 
accused that the subsequent investigation A the 
evidence that is produced in the case, i9 due to 
the interference of politicians. 

[44] There is distinct proof that the Police did 
actually hush up the matter *hen there was 
plenty of evidence to show that the matter was 
serious, guns were fired, serious injuries were 
inflicted, jewels were forcibly taken away from the 
persons of terror-striken women, the village was 
in great panic, hundreds of people from the village 
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no occasion for the people, who were engaged in 
their work on the Station, to shout against the 
Ruler. It was not a political meeting. All the 
prosecution witnesses have stated that no one 
shouted against the Ruler, & the only shouting 
was “Mahatma Gandhi-bi-jai”. If the shouting 
was really provocative k it was the cause of the 
attack, the Asst. Station Master would certainly 
have given some indication of it in his message, 
Ex. P-5- The message as it reads shows that the 
attack was unprovoked. It is clear that the shout¬ 
ing of “Jai, Jai" was merely an excuse for the 
Razakars to attaok k loot. 

[49] As far as the evidence goes, there is noth¬ 
ing to show tint any anti-elogans were shouted. 
Even if the people shouted, it was none of the 
business of these 150 Razakars, who were armed 
with deadly weapons to go it chastise or punish 
them k cortainly that did not entitle them to 
fire guns & inflict injuries with swords k spear3. 
To say tbe least, it was most cowardly. The 
terrorising of women k taking jewellery from 
their persons k breaking open boxes and almirahs, 
eto., leaves no doubt in my mind that robbery 
dt loot was the main object. They did this as 
soon as they came. If it was at one place & by 
one,man, it might be consd. an individual act; 
but in this case, the attackers went in groups & 
more or less adopted the same technique of first 
asking if any men were hiding inside & then 
ransacking the house k taking away jewellery, 
cash, etc. This shows that this was their precon¬ 
ceived method of attacking k looting a place. 

[501 The learned counsel for the applts. argu¬ 
ed that the asking by the Razakars whether any 
man was hiding inside the bouse, showed that 
their intention was to catch the men who shout¬ 
ed anti-slogans & not to commit robbery. I do 
not agree with this contention as it might be a 
method of finding out what opposition could be 
expected in the house or merely an excuse to go 
into the houses k commit robbery. These Raza- 
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ran away, some people were treated iu h ^P^J 
for injuries & there is absolutely no doubt that it 
was an unprovoked attack, dreadful ft serious. ^ 

[ 45 ] In the same connection, the counsel tor 
the applts. argued that the extent of the injuries 
to witnesses is not serious k they were all simple 
hurts. I do not agree with him at all. Besides the 
terrible mental agony to respectable women-folk, 
the extent of hurts was very serious k many 
people had to suffer for a number of days as a 
result of the beatings they received, k the sword 
A spear injuries inflicted, on. Ex. p. 8, which was 
the Station Master’s message to his higher autho¬ 
rities k which was sent within a couple of hours 
of the occurrence, shows that the injuries inflicted 
on the Station staff alone were so great that relief 
was necessary for both the jxuntsmen. As regards 
the injuries inflicted in the village, many witnesses 
have deposed to the seriousness of the injuries 
they received, particularly, P. Ws. 1, 4, 6 & 7. 
They could not be minor injuries k we see no 
foroe in the defence contention that only minor 
injuries were inflicted by way of chastisement. 
(Besides, the seriousness of the occurrence is not 
Ito be judged by the nature of the injuries; but also 
jby the way they were inflicted in utter disregard 
lot the administration k the forces of Law k Order. 

[46] The learned counsel for the defence laid 
great emphasis on the injuries not being treated 
by doctors. In the first place, in this country there 
aro not enough doctors. Secondly, it is common 
experience that people hesitate to go out & got 
treated by outsiders k mostly they get treated by 
their own relations or friends, especially in cases 
of riots k when they know that the situation is 
such that no redress is possible from the autho¬ 
rities concerned. When there is all-round panic 
there is less ohance of any one going to doctors 
or complaining to the Authorities. Women, parti¬ 
cularly, would hesitate to go k aay'tbat;they have 
been molested by strangers. 

[47] The learned counsel for the applts. next 


argues that the intention of the Razakars was to kars wanted to give some reason for attacking 


punish the people who shouted anti-slogans. If 
the punishment takes the form that it has taken, 
then it is nonetheless rioting & dacoity. Moreover 
just because a few people shouted "Jai, Jai” or 
“Mahatma Gandhi ki-jai”, the Razakars had no 
right to go to the Rly. platforms it break open 
the doors of the Station Master k the Asst. Sta¬ 
tion Master’s quarters k icfliot injuries on points¬ 
men & go into the village, ransack houses k take 
away property. 

[48] Further, "Mahatma Gandi-ki jii” could 
not be consd. to be an anti-slogan to “Shab e- 
Osman Zindabad” nor could it be consd. to be a 
provocation. The Police, perhaps under the influ¬ 
ence of Razakar9 tried to justify the action of the 
Razakars k to put the blame on the people by 
saying that they shouted “Shah-e-Oamau Murda- 
bad”. There is nothing on record to show that the 
people were against the Ruler k certainly it was 


the houses. The intention of the people is not to 
be judged by merely whit they say but by what 
they actually do. 

[51] Their saying to the people “show us the 
houses of Congressmen k Sowoars", appears to 
be a method of getting the sympathy of other 
classes, or to show that there was a political 
objeot for their robbery. This was the way they 
oould justify their oriminal deeds, & perhaps to a 
certain extent satisfy their conscience. 

[52] The third contention of the learned coun¬ 
sel for tho applts. is that the contemporary docu¬ 
ments of investigation support the theory of tho 
defence that the object of the Razakars was 
merely to teach a lesson to fchoso persons who 
shouted objeotionable anti-slogans & that it was 
just an ordinary incident. There is enough mato- 
rial on record to come to the conclusion that the 
contemporary documents are not reliable k that 
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they were prepared to hush up the case 4 to put 
the blame on those very people who were looted 
A injured. I do not agree with the learned de¬ 
fence counsel that the evidence of witnesses is 
not believable because it is contrary to these 
documents. 

[53] The so-called contemporary documents are 
not to be believed for the following reasons: 
[Then after stating the reasons hi3 Lordship 
proceeded:] 

[54] A lot was said by the learned counsel for 
tho applts. about the differences in Exs. P. 5 4 
r* 6. Ho argued that Ex. P. 6 is an exaggerated 
version of Ex. P. 5. Ho argued that Ex. P. 6 was 
substituted in order to exaggerate the incidents 
generally 4 to include the theft of Station Master’s 
ladies’ jewels in particular. He argued that the 
version of Ex. P. 5 is correct 4 the theft of the 
jewels of the Station Master's ladies is an inven¬ 
tion, as otherwise it would have been mentioned 
in Ex. P. 5 . There is not much force in this argu¬ 
ment as the Asst. Station Master might not have 
known of the theft of jewels belonging to the 
Station Master’s family when he sent the message 
in Ex. P. 5. 

[55] In this connection it is to be noted that in 
the Station Master's house there were only three 
ladies 4 they naturally would have hidden them¬ 
selves till the Razakars went away 4 till the 
Station Master came to the house. Gradually 
they would be in a position to put the whole 
picture, before the Station Master. It is not 
denied that these ladies 4 tho Station Mister him¬ 
self reported the thefts to the then Police within 
2 hours of the occurrence. They had no reason to 
make a false allegation. Moreover, a false allega¬ 
tion against the Razakars, who were all power¬ 
ful, was not free from risk in those days. They 
could not have imagined that there would be a 
Police Action 4 they would be free to make any 
allegations against the Razakars. Exhibit D-13 was 
prepared on the same day 4 fully supports the 
story of these thefts. 

[56] Perhaps the Station Master was wrong in 
substituting Ex. P. G for P. 5, but he has stated on 
oath that he did it under the orders of the Sub- 
Inspector. The Station Master might have seen 
the reasonableness in Sub-Inspector 8 order to 
substitute "men” for "Muslims” as the Asst. 
Station Master could not have known that mem¬ 
bers of other communities were not among the 
attackers. Similarly, the theft of the jewels of tho 
Station Master’s ladies was probably added be¬ 
cause it was known to the Statioa Master by this 
time 4 was not known to the Asst. Station Master 
when he sent Ex. P. 5. The Station Master was 
not asked why these additions about the jewels of 
the Station Master’s ladies were made. If ho was 
asked, ho would have probably explained it satis¬ 
factorily. In any case just because of this differ¬ 
ence in Exs. P. 5 4 P. G, I am not prepared to hold 


that the evidenco on oath of the Station Master, 
his wife & his two daughters is not to be believed.' 

[57] In my opinion the defence exhibits do not 
give tho full a Drue picture of tho occurrence 4 
there is no reason to doubt the story given on 
oath before the Tribunal. 

[58] Regarding the fourth argument of the 
learned counsel for the defence that if the dacoity 
was the common object, many more houses would 
have been looted 4 considerable amount of pro¬ 
perty taken, 4 that tho very small amount of 
property taken shows that they wore acts of indi¬ 
viduals 4 not committed in pursuance of a com¬ 
mon object. I am of the opinion that in such 
matters there cannot be any hard 4 fast rule as 
to how much a party can loot within a prescribed 
period. That depends upon several considerations, 
such as the extent of knowledge of tho attackers 
regarding places where valuable loot was to be 
found; hov the different places were guarded; 4 
which direction the different groups of attackers 
wont 4 what they saw. There is nothing on re¬ 
cord to show that there were other valuable pro¬ 
perties 4 that the attackers did not take it 
knowing them to be there. As it is, the extent of 
property looted was not inconsiderable 4 there 
may be some others who may not have oven com¬ 
plained of their loss having regard to the then 
situation. It was further argued that though the 
Razakars are supposed to have asked the witnesses 
to show the houses of the Congressmen 4 rich 
people, the houses looted were neither the houses 
of the Congressmen nor of the rich. There is 
nothing on record to sustain this argument ex¬ 
cept that one or two witnesses have stated that 
some rich people stayed in other parts of the 
village. Under these circumstances, this argument 
of tho applts. does not help them. 

[59] Regarding the fifth argument of the applts. 
that the thefts are false, exaggerated 4 not proved 
I shall deal individually with the important inci¬ 
dents. [Then after dealing with these cases and 
holding the thefts to be proved, his Lordship 
proceeded:] 

[59a] These were the main incidents of thefts 
which were particularly argued before us. There 
are several other incidents dealt with by the Tri- 
bunal 4 I see no reason to differ from the conclu¬ 
sions arrived at by the Tribunal. 

[GO] Regarding the burning of tho shirts also, 
I agree with the conclusion arrived at by the Tri¬ 
bunal. The learned counsel for the defence 
argued that there was no object of burning of the 
shirts, when there was plenty of other evidence 
still available. In such matters, it is difficult to 
say what was passing in the mind of A-l when he 
ordered the burning of the shirts. No doubt the 
wounds were tho proof of tho attack; but they 
would heal up. These blood-stained clothes will 
be important proof and will have an appeal of 
their own 4 in any case it is not for the Ct. to 
try 4 fathom the motive whioh impelled A-l to 
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order the burning of the shirts. But tho fact is 
proved not by one, but by a number of witnesses 
A there is no reason whatsoever for the Police or 
the witnesses to invent this story. 

[61] Regarding the last argument that the 
identification of the accused is not reliable, I shall 
deal with the case of the each accused separately. 
[After dealing with tho case of each accused his 
Lordship came to the conclusion that identity of 
each accused was satisfactorily established.] 

[62] Having consd. the main contentions of the 
learned counsel for the applts. as aforesaid, I 
see no reason to differ from the judgment of the 
Tribunal. 

[63] There is, however, one point in the judg¬ 
ment of the Tribunal which needs correction & 
that is about the Tribunal convicting all the 
accused both under S3. 123 k 124. It is admitted 
by the learned Advocate-General that when a 
person is convicted u/a. 124, Hyderabad Penal 
Code, he cannot be convicted on the same facts 
u/s. 123 & that the conviction k sentence of 
2 years’ R. I. awarded by the Tribunal to all the 
acoused cannot be upheld k as such the convic¬ 
tion k sentence u/s. 123, Hyderabad Penal Code, 
is set aside. 

[64] On a persual of the entire record, there 
can be no doubt that accused 1, Kasim Razvi, as 
the leader of the Razakars, led a party which in¬ 
cluded the other applts. for the purposes of plun¬ 
dering, looting k terrorising the peaceful citizens 
of the State in the days prior to Polioe Action. 
In these circumstances I cannot agree with the 
learned counsel for the defence that the punish, 
ments in the case are too severe. Taking into 
consideration the violence k acts of terrorism in¬ 
volved in the commission of the offences commit¬ 
ted by the aocusod, the sentences passed by tho 
Tribunal, if anything, are lenient k there can be 
no further reduction. 

[65] In the result, the appeals of all the accused 
are partly allowed to the extent of the convic¬ 
tion A sentence of 2 years' R. I. u/s, 133, Hydera¬ 
bad Penal Code, being set aside. The rest of the 
convictions k sentences passed by the Tribunal 
are upheld k the sentences will run concurrently. 
This judgment shall govern all the five appeals. 

Appeals partly allowed . 
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Rents - H > rderabad Rent Control Order 
O S * 8 “ Not i ce to quit under T. P. Act 
UB 82 J, S. Ill whether necessary before ejectment 
Proceeding under Control Order is started. 

The pnmnion rotating to notice under 8. Ill, T. P. 

c . is inapplicable to oases of ejectment of a tenant 
P urTiow ol the Rent Control Order, 

" not, therefore, necessary for a landlord, wishing to 


proceed under the Rent Con'rol Order, to issue notice 
under the T. P. Act before commencing such proceedings. 
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781, t'c-ll. [Pam 33 
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Yunus Saleem—for Petitioner-, Hasan AledaUi —for 
Respondent. 

Case referred to: — 

ClO) A. I. R. (36) 1949 M.id. "SO: (1949 1 M. L. J 412) 

[Pr. 3] 

(••19) A. I. R. (3C) 1949 Mad. 784: (1949-1 M. L. J. 417) 

[Pr. 3) 

Judgment.—This is a revision petition filed 
against the order of the Appellate authority under 
the Hyderabad Rent Control Order, directing 
the petitioner to vacate the premises occupied by 
him. Petitioner is in occupation of the up-stair 
portion of the building as tenant of the res¬ 
pondent. 

(2) A preliminary objection is raised that no 
revision will lie but that the proper procedure 
is to apply for a writ of certiorari. This ques¬ 
tion is now pending decision before a Pull Bench 
of this High Court. Without, however, deciding 
the issue we treat this application also as an 
application for writ of certiorari. We also 
assume jurisdiction under Art. 227, Indian Cons¬ 
titution, & proceed to decide the application. 

[3] The petitioner's contention is that under 
Hyderabad Rent Control Order promulgated in 
1353 P. (about 7 yeari ago) S. 8, as it then stood, 
provided that no notice to evict the premises 
shall be issued to the tenant by the landlord 
without the permission of the Rent Controller; 
that only after such permission was obtained 
from the Rent Controller, the landlord could 
issue notice under s. 93, Hyderabad T. P. Act, 
corresponding to s. ill, Indian Act, to evict the 
premises & that^n default of compliance of the 
notice the landlord could file a suit in the regu¬ 
lar civil Court & obtain a deoree for ejectment. 
In Farwardi 1357 F. (about 3 years ago) the said 
S. 8 was amended & the amended section lays 
down that no tenant of a building shall be evic- 
ted therefrom whether in execution of a deoree 
or otherwise, whether before or after the pro¬ 
mulgation of this order A a landlord who seeks 
to eviot his tenant shall apply to the Rent Control, 
ler for permission in that behalf. The amended 
section practically corresponds to the first para, 
of cl. 1 & cl. 2 of 8. 7, Madras Building Lease & 
Rent Control Act, 1949. The Advocate for the 
petitioner argues that by virtue of the amended 
section referred to it has now become obligatory 
for the landlord to have issued notloe under S. 93, 
Hyderabad T. P. Aot corresponding to 8. ill, 
Indian Act, before he could take proceedings be- 
fore the Rent Controller. In our opinion that is 
begging the question. The amended seotion pro- 
vides that no tenant shall be evioted even under 
a deoree or otherwise except in due compliance 
of the provisions of the Rent Control Order & 
also that a landlord, wishing to eviot a tenant, 
shall apply to the Rent Controller. If the order 
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contemplated the issue of notice to the tenant 
there could have been a clear provision to that 
effect in the order itself. It may further be poin¬ 
ted out that the Hyderabad Bent Control Order 
was promulgated under the powers given by 8. 3, 
Defence of Hyderabad Regulation, k s. 4, Defence 
of Hyderabad Regulation, provides that any 
Regulation or Order promulgated under S. 3 
shall be valid notwithstanding it conflicts with 
any other law or Regulation. In our opinion one 
of the objects of the Rent Control Order is to 
see that tenants are not ejected from their hold¬ 
ings in these times when it is difficult to secure 
houses by mere reliance on the terms of the 
tenancy k that in the public interest the Rent 
Controller shall use his discretion in the light of 
the provisions of the Order & pass equitable 
order whether or not to evict the tenant. 
We, therefore, hold that the provision relating to 
notice under the T P. Act has become inappli¬ 
cable to cases of ejectment coming within the 
purview of the Rent Control Order k it is not, 
therefore, necessary for a landlord, wishing to 
proceed under the said Order, to issue notice 
under the T. P. Act before commencing such 
proceedings. We are fortified in our opinion by 
two decisions of the Madras High Court, repor¬ 
ted in R. Krishnmurthy v. S. Partha Saratliy , 
A. I. R. (3G) 1949 Mai. 780, which is a Division 
Bench ruling Krishna Murty v. Partha Sara - 
thy , k the Single Bench ruling reported in 
D. P. Merchant v. The Bank of Mysore, A. I R. 
(3G) 1919 Mad. 784. There is, therefore, no sub¬ 
stance in the contention that issue of notice is 
a condition precedent to the initiation of the 
proceedings under the Rent Control Order. The 
Advocate for the petitioner Jjas also argued 
on merits that the Rent Controller k the Ap¬ 
pellate Authority have taken into consideration 
the fact that rights of privacy are affected by 
reason of the tenant staying in the up-stair 
portion of the house while the land lady her¬ 
self is occupying the down-sta^r portion k that 
it is an • irrelevant consideration. Parties are 
Muslims k the two officers who decided the mat¬ 
ter under the Rent Control Order having come 
to a decision on a question of fact, we do not 
consider it necessary to interfere with their find¬ 
ing. In the result we reject the petition. 

V.S.B. Revision rejected . 

A. I. R. (38) 1951 Hyderabad 112 [C. N. 47.] 

SURYANARAYANARAO J. 

Mohd. Bin Salam — Appellant v. Faquir 
Mohd. son of Mohd. Khaj a— Respondent. 

Civil Appeal No. 586/4 of 1358 F., D/- 13-12-1950. 

Debt laws—Hyderabad Money-lenders Act (V [5] 
of 1349 F.), S. 9 (as amended in 1946), S. 3—Loan in 
1944 without license — Suit for recovery in 1947 — 
Applicability of amended S. 9. 

The present amendment of S. 9 which provides for dis¬ 
missal of the suit altogether is in conformity with the law 
laid down in cl. 5 (B) of S. 3 which makes the money 


A. I.R. 

lending business without licence being obtained an offence 
A consequently the money-lender cannot enforce the cont- 
tract. Where, therefore, a money-lender does not hold a' 
licence authorising him to do money-lending on the date 

of the suit /Joan, S. 9, in the present amended form is 

applicable to his case k his suit must be dismissed. The 
view that the present amendment in S. 9 is merely an 
amendment of procedure k that it affects only transactions 
subsequent to the amendment is not correct as it ignores 
the restrictive k the mandatory provision of S. 3 : 40 
Deccan L. R. 304, Diss .; 36 Deccan L. R. 629, 36 Deccan 
L. R. 903 and 40 Deccan L. R. 163, Dist. [Paras 5, 6 ) 

I rah ad Hussain—for Appellant; Bishambar Dayal— 
for Respondent. 

Cases referred to: 

36 Deccan L. R. 629 [P r . 0 ] 

36 Deccan L. R. 203 [p r# 6 ] 

40 Deccan L. R. 163 [p r . 0 ] 

40 Deccan L. R. 304 [Pr* 0 ] 

Judgment,—This is pltf’s. appeal in a suit for 
money. Tin point for decision is whether S. 9, 
Money-lenders Act, as it is now amended would 
apply, or whether the section as it stood before 
the amendment would apply. 

[2] Plaintif’s alleged loan is on 10th Khurdad 
1353 F. (14 4-1944). The pltf. obtained money 
lenders' licence some time before filing the suit 
which wa9 on 11th Farwardi 1356 F. (11-2-1947). 
Section 9, Money-lenders Act, as it originally 
stood, imposed a disability on a money-lender 
who without having obtained a licence does money- 
lending business, by providing that he should be 
deprived of his costs of suit k interest on the 
amount advanced. That eection has been amended 
on 18th Khurdad 1355 Fasli (22-4-1946) by making 
the disability more rigorous k directing that the 
suit itself should be dismissed. 

[3] The pltf. admittedly did not hold any 
licence for carrying on monoy-lending business, 
as directed in the said Act, at the time of the suit 
loan: but he has admittedly taken out a licence 
some time prior to filing the suit. The trial Court 
instead of applying the present amended S. 9, 
Money-lenders Act, applied the section as it stood 
before the present amendment k disallowed costs 
k interest. In first appeal the present amended 
section wa9 applied k the suit wa9 dismissed in 
toto. Against the dismissal, the pltf. has come 
up in appeal. 

[ 4 ] The Money-lenders Act, 5 of 1349 Fasli 
came into force on 30th Sehrewar 1349 Fasli. It 
regulates the business of money-lending. Section 3 
Cl. (2) of the Act makes it obligatory on every 
money-lender to have his name registered with a 
public officer constituted for the purpose k to 
obtain a licence for carrying on money-lending 
business from him. Section 3, cl. ( 5 ) (A) provides 
that no money-lender shall be competent to carry 
on money-lending business without having bbtained 
such a licence. Clause 5 (B) further provides that 
contravention of cl. (A) is punishable with a lino 
of Rs. 50/- k in certain cases upto Rs. 100 k that 
the fine could be collected as arrears of land reve¬ 
nue. This clause has now been amended & the 
punishment provided is rigorous imprisonment 
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op to 6 months or fine (no nmimum provided) 
or both. Thu3, the legislature has made it a con¬ 
dition precedent to carry on the profession of 
money lending, that the money lender should 
obtain a licence from a duly constituted public 
officer k that the carrying on the money-lending 
business without having obtained such licence 
constitutes an offence punishable with fine or 
imprisonment or both. Hence carrying on money, 
lending business without having obtained a licence 
being an offence, the party committing the offence 
oannot, in law, seek to recover the debt which is 
the subject-matter of the offence. Evidently the 
attention of the legislature was not drawn to this 
aspect of the matter that by s 3 of the Act, 
money-lending business without licence being 
obtained, i9 made an offence A that hence the 
oontraot itself is void. Yet the legislature origi¬ 
nally thought it fit to impose some disability on 
the defaulting money lender by providing that he 
should be deprived of his costs k interest. How¬ 
ever, th9 present amendment which provides for 
dismissal of the suit altogether is in conformity 
with the view that money lending business with¬ 
out licence being obtained is an offence k that 
consequently the money lender oannot enforce the 
oontraot. 

[5] In the present case the money lender did 
not hold a licence authorising him to do money 
lending on the date of the suit loan. Therefore 
9. 9 in tho present amended form is applicable to 
his case k his suit should be dismissed. 

f6] The learned advocate for the appellant- 
pltf. ha3 urged that on the date of the loan the 
seotion, as it stood originally prior to the present 
amendment was in force 4 therefore that section 
should have been applied k that only interest should 
havo boon disallowed. In support of his contention 
he relies on the rulings reported in Talanjoiah v. 
BubnaBai, 85 Deccan L. R. G29, Baliram v. Ram 
Bhau, 86 Deccan L. R. 903, Maribamsalim v. 
Madura Pershad, 40 Deccan L. R 163 k 40 Deccan 
h. R 304. 86 Deccan L. R. 629. Talanjoiah v. 
Bukma Bat, is a judgment of a Division Bench. 
It does not deal with the question now in is 9 ue 
bat merely lays down principles to decide whether 
a oertain enaotment is retrospective or otherwise 
86 Deccan L. R. 903, Baliram v. Ram Bhau, is 
also a ruling of a Division Bench. That also does 
not help the question now at issue, but merely 
deala with loans which have been made before the 
passing of the Money lenders Act. 40 Deccan L. 
B. 168 Maribamsalim v. Madura Pershad, is also 
a ruling of a Division Bench. It lays down that the 
preeent amended s. 9, Money lenders Act, is not 
applicable to such suits aa wore instituted before 
me amendod Act came into force. This ruling 
does not help the pltf. as the present suit was 
filed long after the amendment has come into 
force. There is, however, one observation in the 
BWd judgment that the present amendment is not 

merely one of procedure but that it also relates to 
1951 Hyd./15 
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imum provided) sibrtaotive rights. I respectfully agree with that 
s made it a con- observation. The last ruling relied upon by the 
the profession of advocate for the pltf is 40 Dec?an L. R. 304. That 
y lender should is a judgment of a Singlo Bench of this High 
onstituted public Court. Wi h due respect I am unable to asree that 
9 money-lending S. 9 is merely a matter of procedure. Too lear- 
ied such licence ned Judge lays down that tho present amendment 
)le with fine or in S. 9, Money Lenders Act, is merely an amend- 
■rying on money, menfc of procedure & that it affects only fcrans- 
)btainel a licence actions subsequent to the amendment. With great 
itting the offence respect I am unable to agree with this view. The 
le debt which is legal effect of the restrictive & mandatory provi. 
3. Evidently the sions of S. 3 does not appeal to have been brought 
lot drawn to this to the notice of the learned Judge. Iam. therefore, 
S 3 of the Act, unable to follow that ruling. In the result, I hold 
it licence being that the present S 9 will apply. The judgment 
t that hence the under appeal is confirmed & the appeal is dismis- 
egislature origi- sed, with costs. 

me disability on D.R.R. Appeal dismissed. 


A. I. R. (38) 1951 Hyderabad 113 [C. N. 48.) 

Manohar Pershad k Mohammed Ahmed 

Ansari JJ. 

Pannalal Lahoti £ others—Petitioners-Appel¬ 
lants v. Hyderabad Stale. 

Criminal Revn. Potns. Nos 940 to 913 of 1950, D/. 7-9. 
1950. 

(a) Criminal P. C. (1893), S. 190-"Taking cognia- 
ance of an oftence”—Meaning of. 

The expression “taking cognizance of an offenoe" has 
not been defined in the Code. In its broad <fc literal sense 
it means “taking notice of an offence" & would include tho 
intention of initiating judicial proceedings against tho 
offender in respect of that offence or taking steps io see 
whether there is any basis for initiating jufioial proceed¬ 
ings or for other purposes. rp ftra 51 

Anno. Cr. P. O.. S. 193 N. 3. J 

(b) Criminal Trial — Jurisdiction - Jurisdiction 
whether ousted by filing challan relating to several 
offences. 

When once the Court takes oognizanco of an offenoo, it 
gets jurisdiction <fc this jurisdiction is not ousted by filing 
of a document rclatiog to several offences. It is a goneral 
principle that once a jurisdiction is vested it caunot be 
ousted unless by an express provision of law A in tho 
absenoe of any such provision, it should be presumed that 
the Court has jurisdiction even in euoh cases. [Para 51 

(c) Criminal Trial-Procedure-Challan for several 
oftences whether can be rejected or amended. 

Ordinarily there should be a separate challan for each 
case; but there is no provision of lav whiob roquires chat 
m cases where it is not so done the challan should bo 
thrown out or returned for amendment. Nor oan tho polios 
withdraw the challan filed <fc file separate ohallan 9 . 

(d) Criminal P. C. (1898), S. 233 - C Hyderabad 

uo oT'oH ’ S ' 24 °<r Tah( W a, -‘' meaning of-Splitting 
up of offences-Stage at which can be directed. 

The word tabqiqat’ as used in 8 . 240, Hyd. Cr. P. O. 

means trial as is meant in S. 233, Oriminal P. C. Where 

t he . r °' 0 . re ;. OQe . ohallaD is fi J e d "gainst four accused persona, 

motion 5 ® trl , a ^ Ug0 tbe Court ha3 to consider tha 
question of joint offences 4 determine whethor the oflenoea 

oan be proceeded or broken into different oases. However 

assuming that the word tnhqlqat 1 means inquiry as contend- 

8 aS'fir* P 6t n r nt V^ 8tage of tho trial aborting to 

| 240 Hvd Cr P°n th ° f > D 1 uir J to 

R v! * he Ration whethor offences oan be 

nSfnl i 0 ' sp li‘ in ‘° filament oasos baa to be deter¬ 
mined. And when a Court considers this question 4 oomoa 
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to the conclusion that offences cannot be tried together &, 
being not empowered either to return the cballan or order 
necessary amendment being made therein, it directs the 
splitting up of the challan, it canuot bo said to have acted 
without jurisdiction: 21 Dec:an L. R. 4G, Ref. 

[Paras 8, 10, 11] 

Anno. Cr. P. C. ( S. 233 N. 1. 

(e) Criminal P. C. (1898), S. 233 — Splitting up of 
offences at enquiry stage — Magistrate whether can 
direct. 

There is no provision in the Criminal P. C , of splitting 
up of the offences at the enquiry stage. However, a Magis¬ 
trate need not wait till the time of the framing of the 
charge, but should cons der the question of joinder of 
oharges at an early stage. And if Le does so k directs the 
splitting of the cballan lefore the stage of the trial is 
reached, he does not commit any irregularity: A. I. R. (25) 
1938 Cal. 258 and A. I. R. (37) 1950 Mad. 767, Iiel. on. 

[Para 9] 

Anno. Cr. P. C, S. 233 N. 1. 

(f) Criminal P. C. (1898), S. 561 A—Inherent power 
of lower Court — Absence of S. 561A in Hyderabad 
Cr. P. C.—Efiect of. 

8. 561A affirms the inherent power of the High Court A 
is silent as regards any such power of the subordinate 
Courts. This omission docs not mean that such Court6 
cannot, when necessary, exercife any inherent power. 
Acoording to the Hyderabad Criminal Procedure Code no 
such restriction exists k it cannot be said that the Court 
cannot exercise its inherent powers. For, every Court, 
whether civil or criminal, must be deemed to possess, a9 
inherent in its very constitution, all such powers as are 
neotssary to do the right k to undo a wrong in the course 
of the administration of justice: A. I. R. (32) 1945 P. 0. 
18; A. I. R. (5) 1918 Cal 850; 26 Bora. 552 aud A. I. R. (8) 


1921 Cal. 30, Bel. on. [Para 13] 

Anno. Cr. P. C., S. 5G1A.N. 8. 

C. Bangachar it Murtu:a Khan — for Petitioners ; 
Raghavan—for Hyderabad State. 

Cases referred to:— 

(1854 57) 6 M. I. A. 393 : (1 Sar. 552 P. C.) [Pr 13) 
(’45) A.I.H, (32) 1945 P C. 18 : (46 Cr L. J. 413). [Pr 13) 
(’50) A.I R. (37) 1950 F. C. 83:(1949 F. C. R. 849). [Pr 8] 
(’02) 26 l orn. 652 : (4 Bom. L. R. 276). [Pr 13] 

(’17) 44 Cal. 816 : (A. I. R. (5) 1918 Cal. 850 : 18 Cr. L. J. 

497). [Pr 13] 

(’21) 48 Cal. 522 : (A. I. R. (8) 1921 Cal. 30 : 22 Cr. L. J. 

213 S. B.). [Pr 13] 

(*38) A. I. R. (25) 1938 Cal. 258 : (39 Or. L. J. 596). 

[Prs 9,13] 

21 Deccan L. R. 46 (IJyd). [Prs 2, 11] 


(’50) 1950 1 M. L. J. 32 : (A. I. R. (37) 1950 Mad. 767). 

t ^ [Pr 93 

Judgment.—Four accused parsons, Rai Saheb 
Pannalal Lahoti, Jamnadasji Agarwala, Jaga- 
nathji R. Derak & Narayendas R. Gilda have 
filed four separate rovision petitions against the 
order of tbo Hist. J., Gulbarga dated 12 7 1950, 
directing the splitting of a challan. In these 
petitions various arguments are advanced on 
behalf of the petitioners. 

[2] Tho first contention is that having regard 
to tho provisions of S. 240, Hyderabad Criminal 
P. C. f inquiry & trial of each ofTenco has to be 
separate, & there should have been a separate 
challan for each case. The second argument is 
that the challan originally filed cannot be after- 
wards split up. The argument is that as the effect 
of the lower Court's order is nothing but an 
amendment, it is not valid, for once a cballan is 
filed no amendment can be subsequently made. 
Beliance is placed on 21 Deccan L. R. 46. It is 


urged that the lower Court has erred in holding 
that it ba3 inherent power to do so. Lastly, it is 
argued that a Court canuot exercise inherent, 
power to get jurisdiction. 

(3) Mr. Raghavan on behalf of the prosecution 
argues that the effect of tho lower Courts order 
does not amount to an amendment, but splitting 
up of tho offences for purposes of inquiry & fchia 
the Court is authorised to do apart from the 
inherent powers which it possesses. He further 
argues that though in the Hyderabad Criminal 
P. C., there is no provision similar to 8. 561 A, 
Indian Crimioal P. C., yet the Courts as such 
have inherent jurisdiction k there is no prohibi- 
tion against doing what has been done in the 
case by the lower Court, His contention is that 
tho effect of filing a challan is nothing but con- 
veyiog the information to the Court & when the 
Court take3 cognizance under S. 195, Hyderabad 
Criminal P. C., it gets the jurisdiction; it is not 
necessary in tho challan to specify the offences tc 
it is the duty of the Court to see whether the 
challan can be proceeded with as one or be broken 
into different cases; at this stage no question of 
inherent power arises at all unlike the case when 
the Magistrate has to consider the offences under 
S. 240, Hyderabad Cr. P C. His contention is that 
no question of inquiry being vitiated can arise as it 
is always the trial which is vitiated. It is argued 
further that it is not tho joinder of offences that 
is wrong but it is the trial of the offences. Lastly, 
it is argued that at the most it can be said to bo 
an irregularity which can bo cured as no failure 
of justice is alleged. 

[4] In order to appreciate the arguments of tho 
learned Advocates of the parties, a reference to 
S3. 3, 5, 195, 240 k 427, Hyderabad Criminal P. O. 
is necessary. S. 8 (a) defines complaint & excludes 
from the definition tho report by the police. In 
cl. (c), ‘Tahqiqat’ is defined as including every 
‘Tahqiqat’ by a criminal Court according to the 
Criminal P. 0. Cl. (d) defines investigation to 
include all proceedings under this Code for the 
collection of evidence by a police officer or by any 
person authorised by a Magistrate in this behalf. 
It may be noted hero that in the Hyderabad 
Criminal P. C., inquiry is not defined. S. 5 gives 
direction as to the way of trial of offences under 
the Penal Code. S. 195, Hyderabad Criminal P. O. 
(which corresponds to S. 190, Indian Criminal 
P. C.) enacts tint a Magistrate may take cogni¬ 
zance of an offence (a) upon receiving a complaint 
of facts which constitute such offence, or (b) upon 
receipt of such facts from tho police, or (c) upon 
information received from any person other than 
a police officer or upon his own knowledge or 
suspicion that such offence has been committed. 
S. 240, Hyderabad Criminal P. C. direct that for 
every distinct offence there shall be a separate 
charge & every such charge shall be tried sepa¬ 
rately except in the cases mentioned in Ss. 241 to 243 
k 246. S. 497 (which corresponds to S. 629, Indiaa 
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Criminal P. C.) relates to the irregularities which 
do mfc vitiate the proceedings. 

[5] Prom a peraual of S. 195, Hyderabad Cri¬ 
minal P. C., it is clear that a Magistrate can only 
initiate proceedings when he gets the information 
of the commission of the offence either through a 
complaint or upon receipt of the information of 
the facts from the police or upon his own know¬ 
ledge or suspicion or from some other source. 
Thus the complaint or the report of the police is 
nothing more than a mere information, & when 
such an information is conveyed to the Court it 
takes cognizance of the offence. This expression 
' taking cognizance of an offence” has not been 
defined in the Code. In its broad A literal sense it 
means “taking notice of an offence’' A would 
inoluio the intention of initiating judicial proceed, 
ings against the offender in respect of that offence 
or taking steps to see whether there is any basis 
for initiating judicial proceedings or for other 
purposes. Thus when once the Court takes cog¬ 
nizance it gets jurisdiction. No provision of the 
Code has been brought to our notico whereby this 
jurisdiction is ousted by tiling of a document 
relating to several offences. It is a general princi¬ 
ple that once a jurisdiction i9 vested it cannot be 
ousted unless by an express provision of law A in 
the absence of any such provision, we shall have 
to presume that the Court has jurisdiction even 
in such cases. 

[6] Having held that the effect of the filing of 
the ohallan is nothing but conveying the informa¬ 
tion of the commission of the offeuco to the Court 
A the Court after having taken cognizance gets 
jurisdiction, it then becomes the duty of the Court 
to see whether the offences CAn be proceeded with 
as one or be broken into different cases; hence it 
is not necessary that the speoifioation of the offence 
should be made in the challan. It is true that 

i »rdinarily there should be a separate challan for 
ach case, but no provision of law has been 
ironght to our notice that in cases where it is not 
o done the challan should be thrown out or 
eturnod for amendment. As far as we know there 
i no such provision in the Criminal P. C. as there 
is in the Civil P. C. The reason why it is not so 
is obvious as it relates to the initiation of the 
proceedings which is not in the power of the in. 
formant. Besides, the idea of a separate challan is 
one of convenience A not of procedure A as such 
it can be done at a stage when the Court comes to 
the conclusion that the offence should bo tried 
separately. 

[7l After this we have to see what is tho stage 
when the Court has to consider this question. On 
this point there is great difference between the 
view points of the petitioners & tho prosecution. 
On behalf of the petitioners it is argued that ac- 
joraing to the wording of s. 210 , Hyderabad 
Unminal P. 0. no enquiry or ‘Tahqiqat’ of joint 
J™ 0 *. can be made, & the word ‘Tahqiqat as 
canned in 8. 8, ol, ( 0 ) inoludes both inquiry & trial. 
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This word in its literal sense would mean inquiry 
A in the ordinary sense it means inquiry A trial 
as well. The word 'inquiry* is not defined in the 
Hyderabad Criminal P. C. as it is defined in 9. 4 
(k), Indian Criminal P. C. to mean other than in¬ 
vestigation A trial A therefore, 9. 240, Hyderabad 
Criminal P. C. forbids enquiry of more than three 
offences also. 

[8] This word ‘Tahqiqat’ is used in different 
sections of the Hyderabad Criminal P. C S. 248, 
Hyderabad Criminal P. C. is headed as ‘Tahqiqat- 
Sarsari’. This corresponds to S. 2G0, Indian Crimi¬ 
nal P. C. which relates to summary trials. 
Similarly, in S. 252 (which corresponds to S. 271, 
Indian Criminal P. C.) the word ‘Tahqiqat’ is 
used. This section refers to the commencement of 
tho trial. If we take the word ‘Tahqiqat’ as used 
in Ss. 240, 248 A 252-in its literal sense then in 
S. 240 it would mean that every separate charge 
shall be inquired into A tried separately, A in 
S. 248 it would convey the idea of summary in¬ 
quiry while it means summary trial, A it would 
mean commencement of the inquiry under S. 252 
which really means commencement of the trial. 
The primary rule of interpretation undoubtedly 
is to take the word9 in their natural, literal or 
grammatical sense A if the words are plain A 
admit but of one meaning, seldom any difficulty in 
interpretation arises. The language in 9uch coses 
has got to be taken as decisive of the intention of 
the legislature A should not be departed from even 
if it produces in the opinion of the Court any hard¬ 
ship or injustice (vide Maxwell on the Interpretation 
of Statutes, Edn. 9, pp. 3-5). But to put it in the 
words of Mukherjee J. in Moolji Jaitha Co. v. 
Khandesh Spinning and Weaving Mills Co. Ltd. t 
A. I R. (37) 1950 F. O. 83 at p. 116, 

"there may be exceptions to this rule which havo been 
recognised in extreme cases whero a literal interpretation 
would lead to manifest absurdity or repuguancy. Tho 
difficulty in adopting tho litoral interpretation in all cases 
arises, however, from the fact that the words A phrases 
used in an Act are seldom unambiguous A literally more 
than one moaning could be given to them even in tho 
particular context or sotting in which thoy are employed." 

In the present case if we accept tho litoral mean¬ 
ing of ‘Tahqiqat’ which mean? inquiry, it is noh 
only bound to create mischievous results but would 
lead to manifest absurdity A repugnancy, while if 
the ordinary meaning whioh means ‘trial’ ia 
acoepted it would not only be reasonable but har¬ 
monious. It is argued on behalf of tho petitioners 
that it may be that the legislature in Hyderabad 
wanted to exoludo joint inquiry of offences also 
and hence the word ‘Tahqiqat’ is used. We do nofci 
accept this contention. The word ‘Tahqiqat* asj 
used in S. 240 means ‘trial’ as is meant in s. 238J 
Indian Criminal P. 0. It is at this stage that the 
Court ha^to consider tho question of joint offences 
A determine whether tho offenoesoanbe proceeded 
or broken into different cases. In this connection 
it was further pointed out on behalf of the pro. 
seoution that till the framing of the oharge the.. 
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period is of inquiry k it is only when this is com¬ 
plete that the trial is said to begin. It is at this 
stage of the trial when the accused is present that 
the Court begins to consider 4 if the Court is of 
the opinion that the offences cannot be tried 
together, the Court directs the splitting of the 
same. On this point also there i3 difference in the 
view points of the parties, but we do not wish to 
discuss the same as this does not affect materially. 

[9] It is argued on behalf of the petitioners that 
if the splitting up of the offences is considered at 
the stage of trial then in the present case that 
stage has not been reache 1, 4 there is no specific 
provision in the Criminal P. C., to empower a 
Magistrate to split up the offences at an earlier 
stage; & so the judgment of the Court below should 
be set aside. This argument also has no force. It 
is true that in the Indian Criminal P. C., there is 
no such provision of splitting up of the offences 
at the inquiry stage. In Akhil Bandhu Ray v. 
Emperor , A. I. R. (25) 1938 Cal. 258, a similar 
question had arisen, 4 Guha k Lethbridge JJ. 
expressed the view that a Magistrate need not wait 
till the stage of framing of charges before he 
makes up his mind whether to split up a case; 
such a course is most inconvenient k it should 
ordinarily bo possible for a Magistrate to decide 
tho question of joinder after the case has been 
opened by the public prosecutor. It is urged on 
behalf of the petitioners that this is obiter dicta 
as that point was not there before their Lord¬ 
ships. It is true that this matter was not directly 
before their Lordships and as such the views 
expressed would be obiter dicta , but even obser¬ 
vations of eminent Judges carry great weight. In 
another case reported in Publi: Protccutor v. 
Sinnappa t (1950) 1. M. L. J. 32, a similar question 
had arisen k in “hat case it was also laid down 
that a Magistrate need not wait till the time of 
the framing of the chargo, but should consider 
tho question of joinder of charges at an early 
stage. Tho decision of tho Court below is thus 
supported by these authorities k cannot bo re- 
versed. 

[lOl If tho argument of tho petitioners that 
CTahqiqat’) a3 used in Section 240 of tho Hydera¬ 
bad Criminal P. C. meant ‘inquiry’ bo accepted, 
even then the Magistrate can consider the ques¬ 
tion whether in ono inquiry several offences can 
be gone into or not; hence we need not go into 
.detail regarding tho wording of S. 233, Indian 
Criminal P. C. If tho word ‘Tahqiqat’ as argued 
by the petitioners is taken to mean 'inquiry* 
then according to S. 240 there should be separate 
inquiry regarding each offence except in the cases 
mentioned in Ss. 241, 212 , 243 k 246 Thu3 in 
either case whether at tho stage of the trial accord¬ 
ing to tho provisions of S. 233, Indian* Criminal 
P. C. or at the stage of inquiry according to S. 210, 
Hyderabad Criminal P. C.. this question whether 
offences can be proceeded or split into different 
fcases has to be determined. Hence no question 


of inherent power being invoked arises. It is only 
when there is no specific provision that such a 
question of inherent power would arise. 

[11] It is urged on behalf of the petitioners that 
when a Court cannot inquire into joint offences 
according to S. 240 Hyderabad Criminal P. C., it 
cannot pass any order at all k if any order is 
passed it would be void for want of jurisdiction. 
We cannot accept this contention. As we have 
pointed above, Court gets jurisdiction as soon as 
it gets information k takes cognizance. The fact 
of determining the question whether joint offen¬ 
ces can be inquired into or tried separately i3 a 
different matter altogether 4 it has nothing to do 
with the jurisdiction. If tho joint trial offends the 
provisions of the Code then the trial would bo 
vitiated, but there is no such provision that a 
joint inquiry is said to bo void or vitiated. It is 
not the joinder that is wrong but it is tho trial 
of the offence at one time that is wroeg; hence 
when a Magistrate sits to consider tho question 
of jo.nt inquiry according to S. 240, Hyderabad 
Criminal P. C. or joint trial according to S. 233, 
Indian Criminal P. C., he has to see whether he 
could proceed further k continuo with tho trial 
or split them up into different cases. When a 
Court considers this question 4 comes to the 
conclusion that offences cannot be tried together, 
it has to pass some orders. Now, what is the 
order that the Couri passes? There are only two 
ways open—either to return tho challan or order 
necessary amendment being made. In 21 Deccan 
L. R. 46 this Court has held that once a challan 
has been filed, no amendment can be made. We 
agree with this view. After which we have to see 
whether the challan can be returned. No such 
provision in the Code has been brought to our 
notice, in the absence of which we have to hold 
that challan once filed cannot be returned. 

[ 12 ) It is contested cn behalf of tho petitioners 
that the Police can withdraw tho challan 4 file 
eeparate challans. Wo cannot agree with this also. 
Challan is nothing but convoying the information 
to the Court 4 once this information is conveyed, 
it takes cognizance of the offence, after which it 
becomes the duty of the Court to proceed further. 
In doing so, Court can proceed with one offence 
4 order the other offences to be tried separately; 
hence no question of withdrawing of the challan 
arises. In this respect we agree with the opinion 
of the Dist. J. that challan should not be thrown 
out, but Court can proceed with tho trial of one 
offence 4 order separate trials of other offences. 
This, in other words, amounts to the splitting 
up of tho offerees 4 net to an amendment. Thus 
no question of amendment arises. Tho Court can 
order this under 8. 240, Hyderabad Criminal 

P. C. 

[I 3 l Even if it be taken that the Court cannot 
do so under tho said provision thtre is no reason 
why the Court cannot do so under its inherent 
power. The lower Court has dene so relying on 
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r A. I. B. (25) 1938 Cal 258. On behalf of the peti- 

1 ti'oners it is argued that in the Hyderabad Cri- 

minal P. 0., there is no provision regarding 
inherent powers similar to S. 561-A Indian Cri¬ 
minal P. C.; hence Court cannot exercise that 
power. It is further argued that S 5G1-A, refers 
to the powers of the High Court, & when the 
' - Magistrates have not been given that power, they 
1 cannot exercise them In this connection we wish 
to point out that S. 561- A has not given any in 
creased powers to th» Court which it did not 
possess before this section was enacted. To put it 
in the words of Lord Porter in Emperor v. Nazir 
Ahmed, A. I R. (32) 1915 P. c. 18: 

“The section gives no new powers; it only provides 
that those which the Courts already inherently possess 
shall be preserved and is inserted lest it should be con¬ 
sidered that the only powers pojsessed by the Courts are 
those expressly conferred by the Criminal P. C. 4 that 
no inherent power had survived the passing of that Act.” 

In our opinion every Court, whether civil or 
criminal, must, therefore, be deemed to possess, 
as inherent in its very constitution, all 6uch 
powers as are necessary to do the right 4 to undo 
a wrong in the course of the administration of 
justice. The case of Hunooman Pershad Pandey 
v. Mt. Baboee Mundraj , 6 M. I. A. 393 at pp. 
410, 411 is a sufficient authority for this proposi¬ 
tion. The above principle will apply to all Courts in 
respect of proceedings beforethem. The High Court 
has, in addition thereto & in view of its general 
jurisdiction over all the criminal Courts subordi¬ 
nate to it inherent power to give effect to any 
order of any such Court under the Code to pre. 
vent the abuse of process of any suoh Court or 
otherwiso to secure the ends of justice. Prior to 
1923, in the Indian Criminal P. 0., also there was 
no provision similar to s. 561 A, but inspite of it 
the Courts exercised their inherent powers. In 
the case of Budhulal v. Ghattu Gope . 44 Cal. 816 , 
In re Laxman Govind 26 Bom. 552 at p. 557 4 
Pigoty.Ali Mohammad 48 cal. 522, the Courts 
exorcised these powers. All these are cases prior 
to the amendment of the Indian Criminal P. C. 
In view of this, we do not agree with the argu¬ 
ment of the learned Advooate3 on behalf of the 
petitioners that apart from s. 561A no Court has 
got inherent power. S 561A affirms the inherent 
power of the High Court 4 is silent as regards 
any such power of the subordinate Courts. This 
omission does not mean that such Courts cannot, 
when necessary, exeroise any inherent power! 
According to the Hyderabad Criminal P. C. no 
such restriction exists 4 it oannot be said that 
the Court cannot exeroise its inherent powers. 
We are of opinion that every Court, oivil or 
criminal, has got inherent power in its verv 

constitution. 

[14] After having held that every Court, whether 
civil or criminal, in the ends of justice has got 
inherent power in its very constitution, it has to 
he seen whether by exeroising this power, the 
uwrt ge‘i any jurisdiction whi h it did not 


possess. Tho fact of jurisdiction is quite different 
from tho exercise of the inherent power 4 by the 
exercise of that inherent power, a Court doe3 not 
get any jurisdiction. It is also true that no inber- 
ont power can be exercised to assume jurisdiction, 
but no such question arises here; so wo do not 
wish to discuss the same. In the exercise of the 
inherent power 4 having regard to tho provisions 
of S. 240, Hyderabtd Criminal P. C , tbo lower 
Court h*3 directed tho splitting up of tho offences 
which, in our opinion, is neither erroneous nor 
is such that i5 could be interfered with in revision; 
hence we see no force in these petitions in revi- 
sion. The Advocates of the parties had advanced 
arguments regarding the illegality or irregularity 
of the order, but as these questions do not arise 
here, we do not wish to go into details 4 discuss 
all the authorities cite! by the parties. These 
petitions in revision are accordingly dismissed. 
This judgment shall govern the other connected 
petitions. 

V.S B. Revision dismissed. 


A. I. B. (38) 1951 Hyderabad 117 [C. N. 49.) 
Suryanarayana Rao J. 

Wahab Ali — Petitioner v. Qamro Bi and 
others — Respondents. 


Criminal Revo. Petn. No. 3/6 of 1950, D/. 4-1-1951. 

Criminal P. C. (1898), S. 488 - Proceeding for 
maintenance started by Muhammadan wife—Husband 
in written statement pleading divorce -Effect ol such 
plea. 

Where in a proceeding started under S. 488 by a 
Muhammadan wife against her husband for her mainten¬ 
ance, the husband ttntes in bis written statement that 
ho had already divorced his wife 4 the Court comes to tho 
conclusion that the divorce pleaded is not proved, then 
such a statement in tho written statement itself operates 
as an expression of divorce by tho husband 4 operates as 
from that moment. Even so, in law such a divorced woman 
is entitled to maintenance during the period of iddat 
which is four mouths 4 ten days from tho date of tho 
divorce ; 14 Deocan L. R. 37; 32 Deccan L. R. 192 and 
31 Deccan L. R. 7, Rel on. [Paras 4 51 

Anno. Cr. P. O., S. 4S8, N. 8, Pts. 6, 7. 

Mohammad Aliuddin Ansari —for Petitioner ; Surd 
Z ameer Ali —for Respondents. 


Cases referred fo;— 
14 Deccan L. R. 37. 

31 Deccan L. R. 7. 

32 Deccan L. R. 192. 


[Pr. 3) 
[Pr. 3] 
[Pr. 3] 


Ordor. This is a Muslim husband’s revision 
petition against an order of maintenance passed 
by tho lower Court awarding 0 . 9. Rs. 50 to his 
wife & two daughtors aged 8 & 11 . 

( 2 ] In his counter, the husband stated that ho 
had divorced his wife in 1354 Fasli. The Court, 
however, hold that the alleged divorce was nob 
proved. In revision, I am not prepared to inter¬ 
fere with this finding of fact. 

[8] Learned Advocate for the respondents argues 
in the alternative, as a question of law, that the 
statement by the husband in his written state- 
ment that he had divorced his wife will operate 
as divorce since it is an expression of his intontion 
to divorce his wife. He relies on a DivHrn 
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Bench ruling of this High Court in Mohammed 
Hussain v. Rasul Bi , 14 Deccan L. R. 37 wherein 
it was held that a statement of the husband as 
having given tallak, made before the Court ope. 
rates as divorce. In Abdul Azeez v. Kabira Bi, 
32 Deccan L. R. 192, it was held that an endorse¬ 
ment by the husband on a notice issued by the 
Court in maintenance proceedings, that he had 
divorced his wife operated as a declaration of 
divorce. This is a Single Bench judgment dated 
18th Farwardi 1351 Fasli. Learned Advocate for 
the respondents refers me to another Single Bench 
ruling of the same learned Judge who decided the 
last-mentioned case. That is the ruling in Hussain 
Begam v. Mirza Turab Ali Khan , 31 Deccan L.R. 7. 
The date of this judgment is 13th Mehir 1349 Fasli 
and it was held that, where the wife denied that 
talak was granted, it had to be proved like any 
other fact. That is so. I am unable to see how 
this earlier ruling conflicts with the later ruling 
of the same learned Judge. 

[4] The question is : What is the legal effect of 
the husband stating in his written statement that 
he had already divorced his wife, if the Court 
should como to the conclusion that the divorce 
pleaded was not proved; in other words, whether 
the statement itself could operate as a divorce as 
& from the date the written statement was filed 
in Court. The first two mentioned cases are directly 
in point and are authority for the proposition that 
such a statement in the written statement or an 
endorsement on summons or notice itself operates 
is an expression of divorce by the husband & ope¬ 
rates as from that moment. In this view, I hold 
respondent 1 was divorced on 4th Shoherwar 1358 
Fasli which is the date on which the written 
statement of the husband was filed in Court. 

[5] In law, a divorced woman is entitled to 
(maintenance during the period of iddat which is 
four months and ten days from the date of divorce. 

[G] In the result, the respondents will be entit¬ 
led to recover maintenance from the revision 
petitioner at the rate of 0. S. Rs. 50 per mensem 
from 3rd Khurdad 1358 Fasli till 14th Dai 1359 
Fasli. As from 15th Dai 1359 Fasli, respondent 1 is 
not entitled to any maintenance and only respon¬ 
dents 2 & 3 will be entitled to it. I consider a 
sum of o. S. Rs. 30 per mensem as reasonable, 
having regard to the present day standard of 
living. My own impression is that it is probably 
insufficient but considering the present circum¬ 
stances of the revision-patitionor, I am notable to 
grant anything more. The amount of maintenance 
at 0. S. as. 50 per mensem will be recoverable by 
respondent 1 for and on behelf of all the respon. 
dents & the amount of maintenance at 0. S. Rs. 30 
per mensem will also be recoverable by respon¬ 
dent 1 as mother & guardian of respondents 2 & 3. 

[ 7 ] Revision petition is partly allowed with the 
modifications indicated above. 

V.S.B. Revision partly allowed. 


Majlis Baldia A. 

A. I. R. (38) 1981 Hyderabad 118 [C. N . 60.] 

(FULL BENCH) 

Shripat Rao, M. Siadat Ali Khan and 
Srinivasachari JJ. 

Moinuddin £ others—Petitioners v. Majlis 
Baldia — Respondent. 

Civil Revn. Petn. No. 11/12 of 1950, D/- 27-6-1951. 

Municipalities - Hyderabad Municipal and Town 
Committees Ain (IV [4] of 1352 F.), Ss. 89. 97 (a), 
100 & 101—Levy of Pan Patti cess —Non-compliance 
with S>. 100 & 101 - Cess if ultra vires of Municipality. 

The tax or fees known as Pan Patti cess levied on 
every basket of betel leaves kept for sale in Municipal 
market fall in the category mentioned in S. 89 (j), the 
fuller description of which is given in 8. 97 (a) A if for 
the imposition of such tax or ha the procedure as laid 
down in S.* 101 is not followed A no previous sanction of 
the Govt, is obtained uuler S. 100, the tax or fee imposed 
will be ultra vires the powers of the Municipality. 

(Paras 10, 12] 

It cinnot be contended that the tax or fee whioh can 
be imposed under S. 97 is not one of the taxes mentioned 
in 8. 89 A that therefore the procedure A the provisions 
laid dowD in Chap. 10 need not bo followed. S 97 clearly 
makes it iucurnbent that the said provisions A procedure 
should be complied with. Moreover S 89 is the baeio 
section under which the Municipality has been empowe¬ 
red to impose the various kinds of taxes mentioned 
therein. If the tax or taxes mentioned in S. 97 are not 
a part of S. 89 then 8. 97 will be an anomalous section, 

(Para 11] 

Bishambar Dayal — fer Petitioners ; Pandoji Rao 
Dhage—Jor Respondent. 

8ripat Rao & Srinivasachari JJ. — This 

is * petition in revision against the order of the 
First Judge of the Small Causes Court, Hyder¬ 
abad City, rejecting the petitioners’ appeal. 

[2] There is also a separate application filed by 
the same petitioners for the issue of a writ of 
oertiorari declaring the tax in question ultra 
vires. We have heard arguments in both the 
cases, i this judgment will cover both of them. 
In view of the fact that our decision in the revi¬ 
sion petition will dispose of the main question in 
dispute, we do not think it necessary to pass any 
orders on the writ petition. 

[ 3 ) 1 he facts of the case briefly are that the 
petitioners are whole-sale merchants dealing in 
pan (betel leaves) carrying their business in the 
Municipal Muzzam Jahi Market. It is admitted 
by the patties that on 13th Meher 1356 F. (1947 
A. D.) a contract for payment of Rs. 300 per 
month for oarrying on the said pan-trado within 
the market was entered into by the petitioners in 
favour of the opposite party No. 1 (Hyderabad 
City Municipality), & rental agreements wore 
accordingly executed. The petitioners complaint 
is that in spite of the said contract the Munici¬ 
pality issued a Notification requiring the peti¬ 
tioners to pay two annas per basket of pan from 
1-4-1950 as a municipal tax. The Notification is 
dated 7-2-1950 A. D. It is alleged that on 27-2- 
1950 the right to collect the said tax which ia 
termed as 'Pan Patti Cess” was auctioned in 
favour of counter-petitioner No. 2. The peti¬ 
tioners filed an appeal against the said “Pan 
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Patti Cess" before the Small Cause Court which 
was dismissed. The said Court held that the tax 
in question was legal. 

[ 4 ] The short point for decision is whether the 
tax in question can be If vied by the Munici¬ 
pality in the way it has levied it under the 
provisions of the Hyderabad Municipal & Town 
Committees Ain (IV U) of 1352F. It is argued 
on behalf of the petitioners that the powers of 
the Municipality to impose taxes have been 
defined, & described in S. 89 of the said Ain, that 
the provisions of S. 100 requiring the previous 
sanction of the Govt, for the imposition of tax 
in question have not been oomplied with, & that 
the procedure for imposition of taxes as laid 
down in 8 . lOl has not been followed. 

[ 5 ] Chap. X of the said Ain deals with the im¬ 
position, assessment & collection of taxes by the 
Municipality. *5. 89 (which is the 1st section in 
this chapter) mentions the various kinds of taxes 
which may be imposed by the Municipality from 
time to time. The taxes mentioned are: (a) 
Property tax; (b) Profession tax; (c) Vehicle & 
animal tax; (d) Barbardari toll; (e) Pilgrim tax; 
(f) General Water tax; (g) Market tolls; (h) A tax 
on publio entertainments A amusements; (i) A 
tax on advertisements; (j) Such other taxes as 
the Municipal & Town Committee may impose 
with the approval of Govt. 

[6] There is a dispute as to whether the taxes 
described in (i) & (j) are mentioned in S. 89 or 
not. Wo will discuss this question in due course. 
8s. 90 to 97 narrate in detail the description of 
various taxes mentioned in 9 . 89. S. 98 re¬ 
fers to the power of the Municipality to charge 
licence fees. S. 100 is an important section which 
layB down that the first imposition of any tax 
speoified in 9. 89 shall be subject to the previous 
sanotion of the Govt. S. 101 lays down the proce¬ 
dure for imposition of any tax specified in 3. 89 
& it inter alia lays down that when the Munici¬ 
pal Committee decides by its resolution to pro 
poso the imposition of any tax specified in s. 89 
it shall publish such resolution giving the details 
of the proposed tax, after which any inhabitant 
of the Municipality oan submit objections to the 
proposed tax. Sub a. ( 4 ) of the section provides 
that all such objection 3 will be considered by the 
Committee at it3 Special Meeting & its decision 
together with its objections shall-be forwarded to 
the Govt, under aub-s. ( 5 ) & the Govt, may sane- 
fcion suoh proposal or refuse sanction. 

[ 7 ] It is argued on behalf of the petitioners 
that the Municipality did not obtain the sanction 
of the Govt, under 9. 100 & that the procedure 
laid down in S. 101 has not been followed. The 

learned counsel for the Municipality Mr. Dhage 

argues that the tax in question does not fall in 
^ the kinds or categories mentioned in 9 . 89 
® that the provisions of Ss. 100 & lOl do not 
fPPly.. He argues that the tax in question has 
wen imposed under s. 97 (a) of the Ain & it 
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should be termed as Pun Patti Fees or market 
fees for the right to exhibit goods (pans) for sale 
in the Municipal market. He contends that S. 97 
is independent of S. 89 & gives additional powers 
to the Municipality to impose taxation. As such, 
he argues that sanction of the Govt, is nut neces¬ 
sary, 4 it is not incumbent on the Municipality 
to follow the procedure laid down in S. 101. It is 
admitted by him on behalf of the Municipality 
that Govt, sanction for the tax or fees in question 
has not been obtained nor has the procedure laid 
down in S. 101 been followed. 

(s) The point to be decided, therefore, is whe- 
ther the Pan Patti Fees in question is a tax as 
described in S. 89 of the Ain or an altogether 
separate tax. & if it is a separate tax how far it 
is valid. It is admitted by the paities that the 
tax in question does not fall in any of the cate¬ 
gories (a) to (h) mentioned in S 89. Mr. Bisham- 
bar Dayal the learned Advocate for the petitioners 
argues that the only taxes that the Munoipality 
is empowered to impose are mentioned in S. 89 
(a) to (h) 4 as the tax in question does not come 
under sub ss. (a) to (h) of the said section, it is 
ultra vires■ In the alternative he argues that if 
it is held that the tax in question is such that the 
Municipality can impose under S. 89, it is EOt 
binding for want of compliance with Ss. 100 & 101 
of the said Ain. Now there is a discrepancy be¬ 
tween the wording of 9 89 of the Ain as published 
in the Zarida Extra-ordinary dated 10th Aban 1352 
F. vol. 74 No. 18 & the copy of the said Ain sup- 
plied to us by Mr. Dhage, the learned counsel for 
the Municipality. Thi3 oopy has also been pub¬ 
lished by Govt. Central Pres9. W'hile in the 
Zarida, 9. 89 mentions eight kinds of taxes refer¬ 
red to as (a) to (h) in Mr. Dhage's copy two more 
kinds of taxes referred to us (i) & (j) are mention¬ 
ed. As both the Zarida A the copy supplied by 
Mr. Dhage are Govt, publications, we wanted to 
find out which of the two is correct & we wrote 
to the Secretary, Govt. Legislative Department, 
to send us the original Act. The said Secretary 
has roplied by his lotter No. 1173 A dated 12-8- 
1951 A. D. stating that the authentic copy of the 
said Ain is not available as it was not published 
by his Department 4 that the Local Govt, was 
requested to supply the same. The Secrotary to 
Govt., Local Govt. Department has written in 
his reply—vide letter No. 4725 dated 21-3-1951, 
that the authentic copy of the said Ain was not 
available in his office. We should have expected 
the Local Govt. Department to supply us with 
the authentic oopy of the said Aiu being the 
Department concerned. But in view of the reply, 
we are obliged to decide on the material before 
us as to what in our opinion is the oorreot word¬ 
ing of 9. 89 of the Ain. 

[9] After going carefully through the scheme 
of the said Ain we are of the opinion that the 
copy supplied to us by Mr. Dhage gives the oor. 
reot & full wording of 9 . 89 & that the kinds of 
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taxes which are not mentioned in the Jarida A 
which are mentioned in the Jarida A which are 
mentioned in Mr. Dhage’scopy as (i) A (j) are part 
of s. 89. The scheme of chap. 10 of the Act is that 
S. 89 gives a brief statement of the various kinds 
of taxes which the Municipality can A may im¬ 
pose & in the subsequent Ss. 90 to 97 fuller des¬ 
cription of the nature of the said taxes has been 
given. S. 101 lays down the procedure to be fol¬ 
lowed by the Municipality while imposing any 
of the taxes mentioned in Ss. 90 to 97. S 100 
lays down that the previous sanction of the 
Govt, is necessary for the imposition of taxes by 
the Municipality. The nature of the tax in ques¬ 
tion is that hotel leaves or pans are stored in 
baskets for sale in the Municipal market A the 
Municipality is claiming foes or tax of two annas 
per basket. From this it i3 dear that the tax in 
question comes in the category mentioned in 
sub-s (j) inS. 89 & a fuller description of the same 
is given in S. 97 (a) which reads as follows: 

“97. Subject to the provisions of this Chapter. A as 
prescribed a committee may collect the following fees : 

(a) market fees for the right to expose goods for sale 
in any publio market or in any place belonging to or 
under the control of the Govt, or of the Committee, or 
for the use of any building or structure therein.” 

[10] In our opinion, therefore, for the imposition 
of the tax in question the procedure as laid down 
in s. 101 should have been followed & previous 
sanction of the Govt, should have been obtained. 
As this has not been done the tax or fee9 in 
question has not been lawfully imposed A must 
therefore ho declared as ultra vires the powers of 
the Municipality. The first few lines of S. 97 fur¬ 
ther support our view. It is laid down therein 
that the levying of a tax under the seotion is 
subject to the provisions of chap. 10 A the proce¬ 
dure prescribed therein should he followed. The 
Urdu wording “MukarraraTarike Ko mutabeque” 
clearly means that the procedure laid down in 
the chapter should be followed. 

Ill) Mr. Dhage contends that the tax or fees 
which can be imposed under S. 97 is not one of 
the taxes mentioned in S. 89 A that therefore the 
procedure A the provisions laid down in chap. 10 
need not bo followed. Wo cannot accept this 
contention which is clearly contrary to the open¬ 
ing lines of S. 97 which makes it incumbent 
that the said provisions A procedure should be 
complied with. Moreover, if Mr. Dhage’s con- 
tention that S. 89 does not empower the Munici- 
pality to impose the tax or fees mentioned in 
S. 97 is conceded, it will land the Municipality in 
great difficulty S. 89 is the basic section under 
whioh the Municipality has been empowered to 
impose the various kinds of taxes mentioned 
therein. If the tax or taxes mentioned in S. 97 
are not a part of 9. 89 then S. 97 will bo an 
anomalous section & as such ultra-vires as it 
goes beyond the scope of S. 89. Wo cannot there¬ 
fore agree with either of Mr. Dhage’s contentions. 
Mr. Dhago has referred us to certain old law viz., 


to R. 6 of Bye law3 of Municipal A Private 
Markets published in 1342 F. 10 years before the 
Ain in question A argues that the contractor 
appointed under the said rule was entitled to 
collect the rent or fees or tax as fixed by the 
Municipality. Obviously, this has no reference to 
the validity of the tax in question. Ho has also 
drawn our attention to Notification No. 9 dated 
9th Meher 1357 F. which provides that all rules 
and bye-laws which were in force in 1342 F. will 
be considered to bo in force under the Ain of 
1352 F. That is also the intention of sub-s. (ii) of 
S. 3 of the Ain but that does not validate the 
defective A unlawful tax in question. Mr. Dhage 
has also referred us to the Dastur Amal Market 
of 1305 which provided that the Mohthmeen 
Safaie can fix daily or monthly rent for the 
occupation of Municipal shops or platforms for 
the storing, measuring or weighing of goods. It 
is clear that this section has no reference to the 
tax in question. It is not a tax for weighing or 
measuring the pans or for storing the pans. It is 
a tax on the sales of the “pans”. Moreover, it is 
doubtful how far this old Dastur Amal is valid 
in view of the provisions of S. 3 of the Ain whioh 
repeal all rules A circulars issued by the Govt, 
for the regulation A guidance of Majlis-Safaies 
of all kinds. It is al30 argued that the tax in 
question has been levied under the provisions of 
S. 98 of the Ain. In our opinion, 9. 98 is not at 
all applicable to this case. S. 98 provides for the 
charging of fees for licences granted by the 
Municipality. The Pan Patti Tax in question is 
nob a licence fee for the sale of pans A therefore 
S. 98 is not applicable. Ib has nob been argued 
before U9 that the tax in question has boon levi¬ 
ed in place of A as a variation to the monthly 
rent of Rs. 300 agreed to be paid by the peti¬ 
tioners; but even if such was the case 9. 101 
Sub-s. (ii) provides that the procedure laid down 
in S. 101 should be followed which has not been 
done in this oase. An objection was raised that 
the appeal filed in the lower Court by the revi¬ 
sion petitioners was time barred. The Notifica¬ 
tion in question requiring the petitioners to pay 
the tax was to come into effect on 1-4-1950 A the 
appeal wa9 filed on 14 4-1950 within the period 
of limitation prescribed by law. Hence there is 
no force in this contention. 

[ 12 ] In conclusion we hold that it was neces¬ 
sary for the Municipality to have followed the 
procedure laid down in S. 101 of the Ain A ob¬ 
tained previous sanction of the Govt, under 
S. 100 for the imposition of the tax in question 
As the above provisions have not been complied 
with the tax in question is unlawful A cannot be 
levied. We allow this revision petition with costs 
A declare the tax in question as unlawful A set 
it aside. 

[131 M. S. Alikhan J.— The Hyderabad Mu¬ 
nicipality, on a motion of its Deputy Commis¬ 
sioner, by resolution dated 7-2-1950 sanctioned 
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the imposition of a cess of as. 2 on every basket 
of betel leaves from 1-4 1950. The petitioners, 
Moinaddin, Chandrayya, Pentayya, Lingiah, 
Madas Kishtiah A R. Abdul Khader started vari- 
ous legal proceedings to have this cess declared 
ultra vires. It is not necessary to enumerate the 
various petitions they have submitted. Suffice it 
to say that now two petitions await deoision by 
this Bench, as the whole case has been referred 
to it by the Division Bench on 22-8-1950. One is 
a revision petition & the other is a petition for 
the issae of a writ of certiorari. I agree with my 
learned brothers that as our orders on the re¬ 
vision petition will be sufficient to dispose of the 
case, we need not pas3 any order on the peti¬ 
tion for the writ of certiorari. I record my opin¬ 
ion below. 

[14] Mr. Dhage, the learned Advocate for the 
Hyderabad Municipality, has argued that the 
cess under consideration has rightly been levied 
by the Municipality. In support of his argument 
he has relied on S. 97, Hyderabad Municipal & 
Town Committee A'een A also on a Firman of 
His Exalted Highness the Nizam, published in 
vol. 77 No. 12 of the Special Gazette dated 9 th 
Meher 1355 Fasli corresponding to 15-8-1946 A. D., 
read with Hyderabad Political Deparment Noti¬ 
fication (f) of 1355 Fasli. As regards 9. 97 of the 
A'een Mr. Dhage argued that it empowers the 
Municipality to impose taxes without previous 
sanction of the Govt. A as regards the above- 
mentioned Firman A the Notification his argu- 
ment is that as they, while promulgating the 
Hyderabad Municipal A Town Committees A’een 
Ho. rv of 1352 Fasli A two other kindred A'eene, 
save the operation of rules A taxes whioh were 
then m foroe, the levy of the cess under consi¬ 
deration is fully justified, the Municipality hav- 
aig power under S. 302, Hyderabad Municipality 
Act. NO. 12 of 1342 Fasli. I will examine both 
contentions separately. 

[i*J I have given careful consideration to the 
learned Advooate’s contention that s: 97 em¬ 
powers the Municipality to impose cess A other 
»*» without the previous sanction of the Govt. 
A I am afraid I cannot agree with him. The 
Hyderabad Municipal A Town Committees A’een 
Ho. iy of 1852 Fasli deals in its chapter x with 

question of imposition, assessment A oolleo- 
a f °” axea ' The first seotion of this ohapter is 
. fi9, No doubt ib empowers the Municipality to 
unpose ten different binds of taxes, but this power 

a aabj0Q& to the Provisions of the ohapter 
**?. the procedure prescribed in this behalf; the 
Motion prescribes further that the taxes shall 
conform to the rate to be fixed by the Govt. & 
BtoU be levied only from the date to be fixed 
J@in by the Govt. All these limitations are 
“rmulated in so many express words in this 
rareon. A Study of this chapter eluoidates the 

th0 I,mifcafcKm "sobjeot to the provi- 
•onamf thia ohapter," <fc for this purpose, 9.101 
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needs specific mention. It prescribes that the 
Municipality may by a resolution decide to 
impose any of the taxes enumerated in S. 89; that 
after passing the resolution it should notify it; 
that the public may within one month put up in 
writing its objections, if any, to the proposed tax; 
that the Municipality should consider these objec¬ 
tions A should modify its proposals if it agrees 
with them A the modifications were not material; 
if they were to be material, the Municipality 
should again notify them for the comment of the 
publio A allow a month’s time for the purpose; 
that if the modifications were not material ib 
should forward its proposals, the objections recei. 
ved A the modifications made to the Govt. The- 
Govt, is then empowered to accept or rejeot the 
proposals or to accept them with modifications, 
subject to further consideration by the Munici¬ 
pality in case of material modifications. After 
passing all these stages, when the Govt, sanction 
the proposed tax, the section provides that they 
should direct the Municipality to levy it from 
such date as they should specify. In view of all 
these stringent limitations A meticulous proce¬ 
dure, it is evident that the learned Advocate's 
contention now under consideration cannot stand 
at all. In fairness to him it may be stated that 
he thinks that S. 97 does not require Govt, sano- 
tion because the first seven taxes (a) to (g) only 
are specifically dealt within the seven sections after 
®* viz., 9s. 90 to 96, A also because the word 

fee" is used in 9. 97, whereas Bs. 90 to 96 use the 
word tax." Obviously, these considerations are 
not material; for 9. 4 (e) of the A’een defines a 
tax so a9 to include within its meaning a fee A if 
the legislature has not thought fit to deal with 
these taxes at serial (h) to (jl in separate seotions, 
they, viz., the taxes at sorial (h) to (j) of 8. 89 
cannot be considered to fall outside the ambit of 
the general provisions of Ss. 89 A 101; especially 
when s. 97 expressly A specifically repeats the 
words contained in 9. 89, viz., ‘subjeot to the 
provisions of this ohapter A to the prescribed 
manner’ of imposition of the taxes’. Those words 
bring the taxes mentioned in S. 97, whioh are 
but a variation of the taxes enumerated in S. 89 
under 9. lOl of the A’een, A before the Munici¬ 
pality can impose a tax under s. 97, ib has to 
follow the procedure prescribed in S. 101 of the 
A een As it is not contended that this procedure 
was followed by the Municipality, the imposition 
of the tax under consideration oannot be deemed 
to be correct, it being evident that statutory 
requirements have striotly to bs oomplied with 

before a tax can be imposed upon the publio or 

a section of the publio. For the above reasons I 
tenti^n b 6 ° agr68 ^ Mc- Dhftg9 ’ a fir9b oon. 

[ 16 ] There remains Mr. Dhage's other conten- 
tion, name ly , that the Firman A the Notification 
specified in Para. (3) (hare Para. 14) of this judg. 
ment have saved the operation of rules A taxes in 
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force at the time of the promulgation of the 
Hyderabad Municipal 4 Town Committees A’een 
& two other kindred A’eens in 1855 F. (1946 A. D.). 
I may agree with him that that is so. Still as the 
cess under dispute was not levied in 1355 F. (1946 
a. D.) but was levied on 31-3 1950 a. d , the 
Firman referred to above cannot help him 4 
cannot validate the betel leaves cess under 
dispute. Similarly, the Political Department Noti¬ 
fication, even though it purports to save all the 
old rules, cannot be deemed to help him. The 
learned Advocate has not satisfied us whether the 
Notification has any legislative authority behind 
it: on the face of it, it purports to be the order of 
‘Ashfaq Ahmed Political Secretary’ 4 does not 
refer to any Firman or other law. And assuming 
without admitting that it has some legislative 
sanction behind it, let me see what the position 
will be. It will validate certain rules 4 laws for 
example, the repealed 8. 302, Municipality Act 
No. 12 of 1842 F. which empowers the Municipal 
Commissioner to levy a cess of the nature of the 
cess under dispute now. Along with this, I will 
have to take into consideration the provisions of 
Ss. 89 4 101 of the A’een that no such cess can be 
levied without the previous sanction of the Govt. 
4 without observing the prescribed procedure. 
Obviously I will have to prefer following the 
last-mentioned provisions, for as already stated, 
before a tax can be levied, all the statutory 
requirements have strictly to be followed. For 
the above reasons I cannot uphold this contention 
of the learned Advocate also. In the result, I 
also hold that the cess under consideration is 
ultra vires the powers of the Municipality 4 set 
it aside. Advocates’ fees bs. 100. 

O.M.J. Revision petition allowed. 
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SURYANARAYANA RAO J. 

Eknath—Petitioner v. Jivraj — Respondent. 

Revn. Petition No. 60/6 of 1951-62, D/-16-6-1951. 

♦ Criminal P. C. (1898), S. 145 —Transfer of land in 
dispute to another State after institution of proceed¬ 
ings — India-Hyderabad (Exchange of Enclaves) 
Order (1950), S. 7. 

It is necessary for the Magistrate to continue to have 
territorial jurisdiction over the land in dispute until the 
final disposal of the proceedings under S. 145. 

Where after the institution of the proceedings the 
village in which the land in dispute is situate 4 which 
was originally in Hyderabad Btate is transferred to the 
State of Bombay in pursuance of the India Hyderabad 
(Exchange of Enolaves) Order 1950, the Magistrate ceases 
to have jurisdiction & it is the Bombay Court having 
territorial jurisdiction over the land that should hear 
the case. Hence the order of the Magistrate passed after 
the coming into force of the India-Hyderabad (Exohange 
of Enclaves) Order is without jurisdiction. (Para 15] 

Anno. Cr. P. 0., 8.146, N. 14. 

8yed Mustafa Hassan—for Petitioner; Ramchander 
Rao Bhadekar—for Respondent. 
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(’21) A. I. R. (8) 1921 Mad. 650: (62 I.C. 795). [Pr. 61 
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(’24) A. I. R. (11) 1924 Mad. 657: (25 Cr. L. 3. 361). 
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(’28) A. I. R. (15) 1928 Mad. 1230: f30 Cr. L. 3. 340). 
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Order. — This is a revision petition in the 
course of proceedings to prevent breach of peace 
under S. 148, Hyderabad Criminal P. C. corres¬ 
ponding to S. 145 of the Indian Code. The proceed¬ 
ings were instituted on 25-5-1949 in the Court of 
Munsiff Magistrate Naldrug 4 the disputed land ia 
situtated in the village Kowtali. During th» 
pendency of the proceedings, the village was- 
transferred to the province of Bombay in pursuance 
of the India Hyderabad (Exchange of Enolaves) 
Order, 1950 as from 25 1-1950. Inspite of the said) 
transfer, the Munsiff-Magistrate Naldrug conti¬ 
nued to exercise jurisdiction 4 on 30-19-1960 direot- 
ed possession of the property to be given to the- 
first party. The respondent (sic.) demurs 4 has 
come in revision. His legal contention is that by 
reason of the transfer of the said village to the 
Bombay State, the Munsiff Magistrate ceased to 
have jurisdiction 4 it is the Bombay Court having 
territorial jurisdiction over the land in disputo 
that should have heard 4 decided the case. Tho 
respondent relies on a ruling of the Division 
Bench of this High Court reported in State of 
Hyderabad v. Chandtr, A.I.R. (37) i960 Hyd. 71 
1951 Hyd. L. R. 291. 

[2] In that case an accused was facing trial inr 
the Court of the Munsiff-Magistrate Naldrug for 
the offence of voluntarily causing hurt under 
8. 272 , Hyderabad Penal Code, corresponding to, 
S. 332 of the Indian Code, alleged to have been com* 
mitted in village Deogaon. The Munsiff-Magistrate- 
made a reference to the High Court whether,, 
after the promulgation of the India-Hyderabad 
(Exchange of Enclaves) Order, 1960, which came 
into force on 25-1-1950, by whioh the said village 
Deogaon was transferred to Bombay State, he- 
continued to have jurisdiction to try the accused. 
Their Lordships held that the Munsiff-Magistrate 
Naldrug continued to have jurisdiction, on the 
ground that in the absence of clear intention to 
the contrary, the transfer of the territory did not 
affect the vested jurisdiction of the Magistrate, 
in the territory transferred, in a oase pending 
before him at the time of the transfer 4 he con¬ 
tinued to exercise the same even after the transfer 
of the territory; 4 that no such contrary in¬ 
tention appears either from 8. 7 or its proviso read 
with 8. 6, General Clauses Aot.or any other provi- 
sion of the said Order .The learned Judges proceed: 
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“Presumably the accused is still in the custody of the 
Court & because of the personal jurisdiction also over the 
accused, the case oan be continued. M 
The ruling is, however, distinguishable on the 
ground that it relates to the exeroise of jurisdic- 
fcion over the person of the accused, whereas in 
the present case fche proceedings being under S. 148, 
Hyderabad Criminal P. C. corresponding to S. 145 
of the Indian Code viz., the exercise of juris¬ 
diction relates to immoveable property. The ruling 
has no application to the present case. 

[$] To determine whether an enactment tabes 
away the jurisdiction of a Court in a pending 
aotion before it, one has to consider not only the 
enactment in question but also the cumulative 
effect of the entire law applicable to that pending 
action. 

[ 4 ] The distinction between an amendment in 
substantive law & an alteration in procedural 
law has also to be borne in mind. While a vested 
right under the substantive law may not gene¬ 
rally be taken away by an amendment of the 
law made during the pendency of the aotion to 
enforce the vested right, no one has a vested right 
in procedural or prooesauai law. 

[5] In Arjun Singh v. Chander Kaur, 63 I. c. 
321, which was a* case under s. 145, Criminal P. 0., 
it has been laid down by Wazir Hasan J.: 

"If during the progress of the proceedings under 
S. 145 circumstances intervene which have the effeot 0 ! 
taking away the initial jurisdiction, anything done 
inspite of those circumstances in exercise of the same 
jurisdiction must in my opinion be treated as having 
been done without jurisdiction. It would be wholly wrong 
to say that if the Court once acquires jurisdiction to deal 
with a case, it can continue to deal with it under any 
oiroamstances & in any manner it pleases to exercise its 
jurisdiction. A decision or order at any stage of a case 
to be valid must fall within the category of the circum¬ 
stances whioh constitute the jurisdiction of a Court from 
the beginning to the end. I am unable to acoede to the 
broad proposition that onoe a Court acquires the initial 
jurisdiction, that jurisdiction continues to cover decisions 
“ orders whioh may be antagonistic to the circumstances 
that arise subsequent to the inception of the jurisdiction. 
In my opinion no snoh broad proposition can be laid 
down. If the circumstances are suoh as merely allow a 
continuancf of the jurisdiction, the jurisdiction would 
oontiuue but if they are suoh as have the efleat of dea- 
troying the jurisdiction, the jurisdiction must oease as 
soon as oiroumstaances come into being, no matter at 

what stage of the oaue they arise.No aeoislon can 

be regarded as valid if it contravenes the terms upon whioh 
the jurisdiction sabstista even though there was a valid 
Acquisition of jurisdiction at the beginning.” 

[6] In Vaithinathav. Govinda Swamy Odayar, 
A. I. B. (8) 1921 Mad. 050, the question (or consi¬ 
deration was whether the amendment to the 
Limitation Aot reducing the period of limitation 
for an application to bring the legal representa¬ 
tive on record from six month to 90 dayB, applied 
to a case where the party died before the date 
amendment came into force. In that oase the 
appellant died on 81-7-1920 & at that time the 
period of limitation for bringing the legal re- 
preeentative was six months. In September 1920 
by an amendment of the Limitation Act the period 


was reduced to 90 days & the amendment came 
into force on 1-1-1921. The application for amend¬ 
ment was filed after 1-1-1921 but within six 
months from the date of the death of the appel¬ 
lant. Their Lordships, Chief Justice Wallis & 
Justice Oldfield held that the application having 
been filed after 1st Jan. was governed by the 
amending law & was time-barred, on the ground 
that the amending law was one relating to 
procedure & that 

“the new rules of limitation which are regarded merely 
as matters ol procedure applied to causes of action which 
arose before the enactment of roles.” 

[7] In Uataraja v. Rangaswamy, A. I. B. (11) 
1924 Mad. 657, a party had obtained sanction from 
the criminal Court for proseouting his opponent 
for an offence under one or other of Ss. 172 to 188, 
Indian Penal Code & in fact the proseoution was 
commenced in putsuanoe of the sanotion. The 
order granting sanotion was set aside at the 
instance of the party affected, by the higher 
Court. Against this order of setting aside the 
sanction, the complainant moved the High Court 
& in between, the Amending Act 18 of 1923 Cri¬ 
minal P. 0. was passed whereby it was laid down 
that no Court could take cognisance of an offence 
under ss. 172 to 188 , Indian Penal Code, when the 
complaint is by a private party, & it should be 
the Court itself in whioh the offence was oom- 
mifcted, whioh should set the oriminal law in 
motion. It was contended in the High Court that 
the Amending Aot has no application to the case 
as sanotion was already given & proseoution 
launohed, though by reason of the subsequent 
order of the Additional Distriot Magistrate setting 
aside the sanction of Sub-Divisional Magistrate 
the prosecution was quashed. Their Lordships 
held that the amendment did apply A that a fresh 
sanction by the High Court would be against the 
provision of the amending Aot. Their Lordships 
say: 

“the new Criminal Procedure Code has abolished the 
right to present suoh a netition (for sanction), A this 
petition must be heard under the existing prooeasual law. 
That law now forbids any prosecution being Instituted 
merely upon a sanction granted to a private party.” 

[6l In Chelapathi Naidu v. Subba Naidu, 
A. I. B. (is) 1928 Mad. 1280, an application was 
made to the Distriot Magistrate for aotion to be 
taken under S. 145, Criminal P. C. The District 
Magistrate took the petition on file & without 
himself taking aotion under S. 145, Cl. (l) trans¬ 
ferred it to a Sub-Divisional Magistrate under 
him for disposal. 


w j ine DuD-uivisional Magistrate made ar 
order under s. 145, ol. (l) but the land concerned 
was not within the local limits of his jurisdiction 
It was held that the Distriot Magistrate was 
wrong in transferring the oase to Sub-Divisional 
Magistrate who had no jurisdiction over the lane 
concerned. Reilly J. observes : 

?' 1 fS l 8 ^‘,5° P r0Tlde Paries with ar 
oppo rtuni ty to bring their olvll disputes before a Orlmi 

nal Court or of manoeuvring (or position for the purposi 
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of subsequent civil litigation, though that is often the 
effect of such proceedings, but to arm the Magistrate 
concerned with an additional weapon for maintaining 
peace witbin the area for which he is responsible. And 
the wording of S. 145 requires the Magistrate to state in 
his initial order that he is satisfied that there is a dispute 
likely to cause a breach of the peace concerning some land 
or water or its boundaries within the local limits of his 
jurisdiction. It is not the business of any Magistrate as 
6 uck to maintain order or peace out3lde the limits of hia 
local jurisdiction. What the Sub-Divisional Magistrate 
has in effect done in this case is to say 

'I am satisfied that there is a dispute likely to cause a 
breach of the penoe concerning some land within some 
one elso's jurisdiction, & I propose to use my power to 
prevent it, which is almost an absurdityV* 

[10] In Rameshwar v. Baijnatli , A. I. R. (22) 
1935 rat. 436, tbo ruling in A. I. R. (15) 1928 Mad. 
1230 was distinguished on the ground that in the 
Patna case the transfer of the case under S. 145, 
Criminal P. C. by the District Magistrate under 
him, was in order, as the Magistrate had general 
jurisdiction over the entire district. 

[11] Proceedings under S. 145 have been held to 
bo in the nature of police proceedings in order to 
prevent the commission of offences relating to 
breaches of the peace (vide Nya Chit v. Gy a Ya, 
44 I. C. 741) A to pass a temporary order in regard 
to tangible immoveable property in dispute be- 
tween the rival parties having effect until their 
actual rights have been determined by a competent 
Court in more lengthy proceedings, & to bring to 
an end by a summary process disputes relating to 
land etc., which are in their nature likely, if not 
suppressed, to end in breaches of the peace. 

[ 12 ] It has been held by their Lordships of the 
Privy Council in Damodar Gordhan v. Deoram 
Kanji l Bom. 367 : (vide head note and p. 46l): 

“Where the foundation of the jurisdiction of a British 
Court over the subjeot matter of a 6uit and the parties 
thereto is territorial and the territory by valid cession 
ceases to be Eritish, the jurisdiction of the Court can no 
longer be exercised whatever bo the stage or condition of 
the litigation at the time of such cession.” 

[13] In my opinion the principle will apply 
even to the case of a transfer of territory from 
the Hyderabad State to the Bombay State where 
the foundation of jurisdiction over a pending 
aotion A over the subjeot matter of parties is 
territorial. 

[14] The determination of the forum for an 
action A the vesting A divesting it of territorial 
jurisdiction are matters of adjective law A there 
is no vested right in favour of a party litigant 
in the same. 

[15] On a review of the authorities A the word¬ 
ing of S. 7 of the said Exchange Order & S. 148, 
Hyderabad Criminal P. C. corresponding toS. 145, 
Indian Criminal P. C., I am of the opinion that 
it is necessary (for ?) the Magistrate to continue to 
have territorial jurisdiction over the land in 
dispute until the final disposal of the proceedings. 

[ 16 ] In the result I set aside the order under 
revision, as being without jurisdiction. 

[17] I am informed that the land in dispute is 
now in possession of the Munsiff Magistrate 


Naldrug. If the record of the case shows that 
such possession was taken from party to these 
proceedings, the land should be restored to that 
party; but if the record does not show from which 
party possession was taken, the Court will hold 
the same in its possession subject to orders of a 
competent Court. 

_ 4 

D.H. Revision allowed. 
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SHRIPATRAO & SURYANARAYANA RAO JJ. 

Syed Ali—Appellant v. The Deccan Gommer • 
cial Bank , Limited—Respondents. 

Appeal No, 1304 o l 1354 F., D/- 29-6-1951. 

t Civil P.C. (1908), O. 33, R. 1—“Person” whether 
Includes juristic person—Company in liquidation If 
can sue as pauper. 

The word ‘person’ is not defined in the Code. It is only 
explained in 0. 33, R. 1; but an explanation has not the 
same merit as a definition. There is nothing repugnant 
in the Code which makes the definition of 'person' 
given in S. 3 (89) of the General Clauses Act, 1897 
inapplicable to “person* in 0. 33 of the Code. The ex¬ 
planation of 'person' in 0. 33, R. 1 is merely illustrative 
without being exhaustive. . . [Para 14] 

The word 'person* includes not only a natural person 
but also a juristio person & there is nothing in the Code 
to prevent a juristic person from filing a suit. If, there¬ 
fore, such a person has no sufficient moans to pay the 
court-fee, 0. 33 will apply, as its object is to facilitate 
the filing of a pauper suit & on principle that facility 
should be given to alljitigants entitled to it. Thus, a joint 
stock company which has gone into liquidation is entitled 
to sue as a pauper. Case law referred. [Paras 14,15] 

Howe 7 er assuming that there is no provision in the 
Code laying down a procedure for a corporation to file a 
suit in forma pauperis, on general principles of justice, 
equity & good conscience, the provisions of the Code 
applicable to natural persons suing as paupers will apply 
to such corporations or juristic persons subjeot to the 
circumstances of the case. For, the right to sue in forma 
pauperis is a privilege given to a litigant providod cer¬ 
tain conditions are fulfilled. Hence it should bo presumed 
that every litigant coming within those conditions is 
entitled to the benefit of the privilege A the Legislature 
does not make any distinction between a litigant A 
another provided those conditions are fulfilled. 

[Paras 8,13] 

Anno. C. P. C., 0. 33, R. 1, N. 10. 

Mohommed Abdul Wahed Ovasi — for Appellant; 
Oopairao Ekbote—for Respondents. 
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. [Pr- 4] 

(1880) 5 A. C. 857: (49 L. J. Q. B. 736). [Pr. 8 ] 

Judgment. —This is deft's, appeal against a 
deoree for monoy due on account, passed against 
him in a suit by the Deooan Commercial Band Ltd. 
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[2] Appellant contends that the plfcf., being a 
Joint Stock Company incorporated under the 
Hyderabad Companies Act, cannot sue as a 
pauper under the provisions of the Hyderabad 
Civil P.C., corresponding to the provisions of 0. 33 
of the Indian Code. Since the provisions referred 
to are the same in both the Codes we will refer 
to the Indian Code in this judgment. The other 
contention is that the suit account ie not mutual 
open 4 current account within the meaning of 
the Limitation Act & that the suit should be 


held to be barred by time. 

[8l We will consider the objection that the pltf. 
company cannot sue as a pauper. The company 
has gone into liquidation & it has been held that 
it is not possessed of sufficient assets to pay the 
court-fee. The objection taken is that pltf. is not 


a natural person 4 that 0. 33 contemplates only 
natural persons 4 excludes juridical persons from 

its purview. 0. 83, R. 1 is as follows : 

"8ubjeot to the following provisions, any suit may be 
Inatitnted by a pauper. 

Explanation : A person is a ‘pauper* when he is not 
possessed of sufficient means to enable him to pay the 
fee prescribed by law for the plaint in auoh suit, or, where 
no snob fee is prescribed, when he is not entitled to pro¬ 
perty worth one hundred rupees other than his necessary 
wearing apparel 4 the subject-matter of the suit.” 

The appellant emphasises the words ‘person 1 , 
‘him' 4 'his necessary wearing-apparel, R. 3 
lays down : 

"Notwithstanding anything contained in these rules, 
the application shall be presented to the Court by the 
applioant in person unless he is exempted from appearing 
in Court, in which case the application may be presented 
by an authorised agent who can answer ali material ques- 
tions relating to the application, 4 who may be examined 
In the same manner as the party represented by him 
might have been examined had suoh party attended in 
person/ 1 

The appellant lays emphasis on the words 'by 
the applicant*, 'in person* 4 ‘unless he is exempted 
from appearing in Court’ 4 ‘had suoh party 
attended in person/ In R. 4, cl. (l) we find : 

“Where the application is in proper form & duly pre¬ 
sent od, the Court may, if it thinks fit examine the 
applicant.” 

Emphasis is laid on the words “examine the 
applicant. 1 * Emphasie is also laid on the provi¬ 
sions in sub-r. ( 2 ) that the ‘applioant be examined 
by a commission*. R. 7 also provides for exami¬ 
nation of the applicant 4 emphasis is also laid on 
the provisions of ‘examination of the applioant.* 

[4] It is argued from these provisions that the 
Legislature contemplates only a natural person. 
There are two Division Bench rulings, reported 
in Ultra v. Corporation of Royal Exchange 
Association , A. I. r. ( 17 ) 1930 Rang. 259 ; Bharat 
Abhyudor Cotton Mills Ltd . v. Kameswarsing, 
A. I. R. ( 25 ) 1988 Oal. 946 supporting this argu¬ 
ment. But there is an earlier Division Bench 
ruling of the Rangoon High Court reported in 
Cassion <& Sons v. Abdul Rahman , A. I. B. ( 17 ) 
1930 Rang, 272, which was decided on 12 11-1929. 
Wnila A. 1 . R,. 1980 Rang. 269 was deoided on 
26-8. 980. This earlier ruling * as not brought to 
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the notice of their Lordships while deciding the 
case reported at page 259. In A. I. R. (17) 1930 
Rang. 259, it was held that an 'Official Receiver* 
becomes the legal owner of the estate of the 
insolvent 4 that consequently he could not sue in 
forma pauperis on behalf of the insolvent estate, 
when he himself was possessed of sufficient means 
to pay the court-fee. In a. I. R. (17) 1930 Rang. 
272, a firm filed a suit claiming damages in res- 
peob of wrongful acts committed by the deft. In 
the course of the suit, the firm was adjudged 
insolvent 4 the Official Liquidator took possession 
of the assets of the firm. The suit being for 
damages in respect of wrongful aots was not con¬ 
tinued by the Offioial Liquidator as the olsitn for 
damages did not vest in him. The firm applied 
for leave to appeal as a pauper. The Court held 
that the firm, not having any assets, out of which 
the court-fee could have been paid could appeal 
as a pauper, holding that the firm is a person 
within the meaning of 0. 33, R, 1 read with S. 3 
cl. (39), General Clauses Aot. It may, however, 
be pointed out that whereas in the decision 
reported in A. 1 . r. ( 17 ) 1930 Ring. 259, there is a 
reference to the words 'person* 4 ‘wearing apparel* 
found in 0 . 33, there is no reference to these 
words in A.I.R. (17) 1930 Rang. 272, the decision 
having merely proceeded on a consideration of 
S. 3, cl. (39), General Clauses Act. The other 
ruling, supporting the deft, is B. A . Cotton Mills 
v. Kameshwar Singh, A. 1 . R. (26) 1938 cal. 745, 
wherein it has teen laid down that all the pro¬ 
visions of 0. 33 must be read not only with R. 1, 
but also with Rr. 3 4 4 4 that a company incorpo¬ 
rated under the Companies Aot was not entitled 
to sue or appeal as a pauper. It may, however, 
be pointed out that the Full Bench ruling report¬ 
ed in Swaminathan v. Official Receiver , A. I. R. 
(24) 1937 Mad. 649, whioh was decided on 15-3-1937 
was not brought to the notice of their Lordships 
of the Division Benoh deoiding A. I. R. (26) 1938 
Cal. 746, on 80-6-1938. A.I.R. (17) 1980 Rang. 269 
was dissented from, in the Full Bench oase 
reported in Swaminathan v. Official Receiver , 
A.I.R. (24) 1937 Mad. 549, 4 it was deoided in that 
case that an Offioial Receiver was a 'person* with¬ 
in the meaning of 0. 83 entitled to sue as a pauper 
on behalf of an estate of which he is the Offioial 
Receiver. 

[si It will thus be seen that the Rangoon case 
referred to, supporting the deft, has not noticed 
the earlier deoision of the same High Court lay¬ 
ing down exaotly the contrary, on principle. And 
the Caloutta oase does not refer to the earlier 
Full Bench deoision of the Madras High Court 
wherein the Rangoon ruling, supporting the deft, 
was dissented from, with the result that the Cal¬ 
cutta ruling strongly relies on the said Rangoon 
deoision. 

[6] A later ruling reported in Sripal Singh v. 
(7. P. Cinetone Ltd., a. I. R. ( 81 ) 1944 Oudh 248, 
refers to the Full Bench ruling of A.I.R, ( 24 ) 1937 
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Mad. 549 A: holds that a limited company could sue 
as a pauper through its liquidator. In the latest 
case reported in Vellingiri Naicken v.Patteswara - 
swami Devasthanam , A.I.R. (36) 1949 Mad. 714, a 
representative suit was filed on behalf of the inha. 
bitants of a village in forma pauperis by certain 
persons. The learned Chief Justice of the Madras 
High Court held that the suit having been filed in 
a representative capacity on behalf of the villagers 
it could not be contended that all of them were 
paupers 4 that the suit could not be filed in forma 
pauperis. In Shankarji Maharaj v. Godavaribai , 
A. I. R. (22) 1935 Nag. 209, the suit was filed on 
behalf of idol in forma pauperis 4 it was held that 
the sflit could be filed. In Perumal Koundan v. 
Tirumalrayapuram Jananukoola Dhanasekhara 
Sanka Nidhi Ltd., 41 Mad. 624, a suit was filed 
by a liquidator in forma pauperis 4 was allowed. 

[7] We are thus faced with authorities support¬ 
ing both the views (l) that 0. 33 applies only to 
natural persons on a strict construction of the 
terminology used therein 4 (2) that 0. 33 consi- 
dered in the light of prinoiples of jurisprudence 4 
the definition of the word ‘person’ in General 
Clauses Act, would include juridical persons also. 

[8] There is authority for the proposition that 
the Civil P. C. is not exhaustive. (Hukumchand 
v. Kamalanand, 33 Cal. 927). In interpreting a 
Statute the principle has to be borne in mind that 
the Legislature is not capricious but that when it 
confers a right, it should be presumed that the 
right is conferred not only to a few persons en¬ 
titled to that right, but that the right is conferred 
to all persons entitled to it. The right to sue in 
forma pauperis is a privilege given to a litigant 
provided certain conditions are fulfilled. Hence 
it should be presumed that every litigant coming 
within those conditions is entitled to the benefit 
of the privilege 4 the Legislature does not make 
any distinction between a litigant 4 another pro¬ 
vided those conditions are fulfilled. In Pharma¬ 
ceutical Society v. London d Provincial Supply 
Association , (1880) 5 A. 0. 857, pp. 861 4 862, Lord 
Chancellor Selborne says: 

"There can be no question that the word ‘person’may, 
Si I should be disposed myself to say prima facie does, in 
a public statute include a person in law : that is a corpo¬ 
ration, a8 well as a natural person. But although that 
is a sense which the word will bear in law and which as 
I said perhaps ought to be attributed to it in the con¬ 
struction of a statute unless there should be any reason 
for a contrary construction, it is never to be forgotten 
that in its popular sense Sc ordinary use, it does njt 
extend so far." 

In the same case at p. 869, Lord Blackburn says : 

' The word 'person' may very well include both a 
natural person (a human being) Sc an artificial person 
(a corporation). I think that.in an Act of Parliament 
unless there be something to the contrary probably (but 
that I should not like to pledge myself to) it ought to bo 
held to include both. I have equally no doubt that in 
common talk the language of men, not speaking techni¬ 
cally a person, does not include an artificial person, that 
is to say, a corporation. It i6 plain that in common 
conversation and ordinary speech a 'person' would mean 
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a natural person. In teohnioal language it may mean the 
artificial person: in which way it Is used in any particular 
Act must depend upon the context 5c the subject-matter. 
I do not think that the presumption that it does include 
an artificial person, a corporation, (if that is the presump¬ 
tion) is at all a strong one. Circumstances and indeed 
circumstances of a slight nature in the context might 
show in which way the word is to be construed in an Act 
of Parliament whether it is to have the one meaning or 
the other. I am quite clear about this that whenever 
you can see that the object of the Act requires that the 
word 'person' shall have the more extended or the ‘less 
extended sense, then, whichever sense it requires, you 
should apply the word in that sense Sc construe the Act." 

[9] Investigating the legal conception of per¬ 
sonality, Salmond in his Jurisprudence , Edn. 9 at 
p. 417 4 onwards says: 

“It is not permissible to adopt the simple device of 
sayiDg that a person means a human being for even in 
the popular or non-legal use of the term there are per¬ 
sons who are not men. Personality i6 a wider 4 vaguer 
term than humanity. And in the law this want of 
coincidence between the class of persons 4 that of human 
beings is still more marked. In the law there may be 
men who are not persons; slaves, for example, are desti¬ 
tute of legal personality in any system which regards 
them a9 incapable of either rights or liabilities. Like 
cattle, they are things 4 the objects of rights; not 
persons 4 the subjects of them. Conversely there are, in 
the Jaw, persons who are not men. A joint stock com¬ 
pany or a municipal corporation is a person in legal con¬ 
templation. It is true that it is personality, not human 
nature, that is fictitiously attributed by the law to 
bodies corporate .... So far a3 legal theory is concerned, 
a person is any being whom the law regards as capable 
for rights or duties. Any being that is so capable is a 
person, whether a human being or not, 4 no being that 
is not so capable is a person, even though he be a man. 
Persons are the substances of whioh rights and duties 
are the attributes. It is only in this respect that persons 
possess juridical significance, 4 this is the exclusive point 
of view from which personality receives legal recognition. 

A person then, may be defined, for the purposes of 
the law, as any being to whom the law attributes a 
capability of interests 4, therefore, of rights, of acts 4 
therefore of duties. 

Persons as so defined are of two kinds, distinguishable 
as natural 4 legal. A natural porsoa is a being to whom 
the law attributes personality in accordance with reality 
4 truth. Legal peron9 are beings, real or imaginary, to 
whom the law attributes personality by way of fiction, 
when there is none in faot. Natural persons are persons 
in fact as well as in law; legal persons are persona in law 
but not in fact" (S. 108). 

Again at p. 424 he says 

“It often happens that a single human being posses¬ 
ses a double personality. He is one man, but two persona 
.... In one capacity, or in one right as English Lawyers 
say, he may have legal relations with himself in his 
other capaoity or right.... This double personality 
exists chiefly in the case of a trusteeship." (8. 112). 

Also at p. 425 he says: f . . 

"A legal person i 9 any subject matter to which the law 
attributes a merely legal or fictltous personality. This 
extension, for good 4 sufficient reasons, of the conception 
of personality, beyond the limits of fact-this recognition 
of persons who are not men, is one of the most noteworthy 
feats of the legal imagination.” 

[ 10 ] Domat in Civil Law , chap. 12 , S. 17 lays 
down: 

"Since laws are general rules, they cannot regulato 
the time to come so as to make expreES provision against 
all inconveniences, which are infinite in number, 4 so 
that their dispositions shall express all the cases that 
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my possibly happen. It iethe duty of the law-giver to 
foresee only the moat natural & ordinary events, & to 
form his dispositions in such a manner as that, without 
entering into the detail of singular cases, he may esta- 
bllfih rales oommon to them all; 6c next, it is the duty of 
the Judges to apply the laws, not only to what appears 
to be regulated by their express dispositions, but to ail 
the cases to which a juBt application of them may ba 
made, & which appear to be comprehended either within 
the express sense of the law, or within the consequences 
that may be gathered from it. M 

III] In Essoo Bhayaji v. The Steamship ‘ Savi - 
tri\ 11 Bom. 133, at pp. 137 and 138 Farren J. 
observes: 

“The construction of a statute is to be made of all the 
parts together and not of one part only by itself. Such a 
gurvey is always indispensable even when the words are 
the plainest for the true meaning of any passage is that 
whioh best harmonises with the subject it with every 
other passage of the statute." 

[li] We may also observe that the words ‘ 'unless 
there is something repugnant in the sabjeot or 
■context” in the definition section 2 in the Civil 
Procedure Code have been inserted to give a wider 
latitude in interpretation than strict adherence 
to the definitions would involve. And the word 
‘person* is not even defined in S. 2 of the Code. 

[ 18 ] Even assuming for a moment that the 
word ‘person’ in 0. 33 does not include a corpora- 
tion, still we have to bear in mind that the con¬ 
cession of filing a suit in forma pauperis could 
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present Civil P. C. which is consolidating & 
amending Act was passed on 21-3-1908 coming 
into force on the first day of January 1909. We 
can, therefore, presume that the Legislature while 
passing the Civil P. 0. had before it the definition 
of person' in General Clauses Act. Now is there 
anything repugnant in the Code which makes the 
definition of 'person' inapplicable to 'person' in 
o. 33 or is the explanation of 'person' in the Code 
merely illustrative without being exhaustive? No 
doubt, the expressions ‘apparel’ & 'examination 
of pauper in Court' lend colour to the view that 
the 'person' contemplated is a natural person but 
there is nothing to suggest that these words are 
meant to be exhaustive or to exclude categories of 
juristic persons who are entitled to sue though 
they are not natural persona. If it be interpreted 
that the provisions relating to examination of the 
pauper in Court’ & ‘wearing apparel' will only 
apply when the pltf. is a natural person & will 
not apply to juristic persons, it will reconolle the 
definition of 'person' in the General Clauses Act 
with the explanation of ‘person’ in the Code. We 
also consider that the word ‘person’ used in seve¬ 
ral places in the Code is not confined only to 
natural persons just as the expression 'he' does 
not include only males. As instances we may 
note that in S. 2 , cl. (3) of the Code, 'decree-holder' 


not have been intended by the Legislature capri¬ 
ciously to be conferred on one set of litigants k 
denied to others (corporations) though they satisfy 
the conditions. Suoh a strict interpretation would 
attribute discrimination k caprice to the Legis¬ 
lature. Consequently, even if it bo assumed that 
■there is no provision in the Code laying down a 
procedure for a corporation to file a suit in forma 
Jpauperis on general principles of justice, equity k 
Jgood conscience, the provisions of the Code ap- 
jplicablo to natural persons, aaing as paupers will 
(apply to suoh corporations or juristio persons 
feubjeot to the ciroumstances of the case. Where 
there is no speoifio provision in the Code it is the 
duty of the Court to act according to justice, 
equity k good conscience k that purpose is served 
by applying the provisions to analogous cases as 
far as ciroumstances permit. 

[lti Applying these principles we have to see 
whether the definition of ‘person’ in the General 
Glauses Act k the explanation of person' in o. 33 , 
B. l could be reconciled or whether the definition 
in the General Clauses Aot is exoluded by the 
•explanation in the Code. It is also noteworthy 
Jthat ’person’ is not one of the words defined in 
Ithe Code in the definition S. 2 , but it is only 
P^Pkined in 0. 88, R. 1. An explanation has not 
the same merit as a definition. S. 8 read with 
8, cl. 89, General Clauses Act x [ 10 ] of 1897 
bye down that in this Aot 4 in all Acts made 
•fter the commencement of this Aot, unless 'there 
is anything repugnant in the subject person’ 
iBcludea any company or association or body of 
uwtvidualg -whether incorporated or not. • The 


has been explained as meaning ‘any person’ in 
whose favour a decree has been passed or an 
order capable of execution has been made. Also 
S. 2, cl. ( 10 ) defines ’judgment-debtor’ as meaning 
'any person' against whom a decree has been 
passed or an order capable of execution has been 
made. So also S. 2 , ol. (ll) defines 'legal repre¬ 
sentative' as meaning a ‘person* who, in law, 
represents the estates of a deceased. Such in¬ 
stances can be multiplied. Likewise in the Limi- 
tation Aot 'pltf.' & 'deft.' have been defined as 
'person'. These instances of 'person' not only 
have been held to inolude natural persons, but also 
to inolude juristio persons. The oruoial test seems 
to be, can a suit be filed by the pltf. be he a 
natural person or a juristio person. If so, k if 
suoh pltf. has no sufficient means to pay court- 
fee 0. 83 will apply, as its object is to facilitate 
the filing of a pauper suit k as principle that 
facility should be given to all litigants entitled 
to it. 

[15] In the result we hold that the pltf. is] 
entitled to sue as a pauper though it is a limited 
company. 

[ 16 ] As regards the other contention that the 
suit account was not mutual current k open 
aooount within the meaning of the Limitation 
Aot, we find that the deft, had an aooount with 
the pltf, bank; that he was drawing monies some 
times in excess of his'funds and that he was also 
crediting monies in his said account sometimea 
in excess of the amount thon due by him. The 
condition for the applicability of Art. 85 ifl that 
there should be a cross-claim arising out of aoouraA 
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of dealings which evidences or is referable to an 
intention to set off. It refers to cases where the 
course of dealings between the parties has been 
of such a nature as to give rise to reciprocal de¬ 
mands between them, i. e , the dealings between 
the parties must have been of such a nature that 
the balance might some times be in favour of one 
party 4 some time in favour of the other. In the 
result this contention of the deft, also fails. 

[17] The result is that the appeal is dismissed 
4 the decree of the lower Court is confirmed with 
oosts throughout & with interest on the decreed 
amount from date of suit at 6% per annum till 
date t of realisation. The court-fee payable to 
Govt, will be a first charge on the amount re¬ 
coverable from the deft. 4 may be recovered by 
the Govt, by the execution of the decree. 

V.S.B, Appeal dismissed. 
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FULL BENCH 

Shbipat Rao, Mohd. Ahmed Ansari 4 
Deshpande JJ. 

B. Santhamma — Petitioner v. State of 
Hyderabad— Respondent . 

Writ of Habeas Corpus Petn. No. 29/6 of 1960, D/. 
18-7-1951. 

(a) Constitution oi India, Art. 22 (5)-Delay in sup- 
plying grounds of detention —If justiceable. 

Delay in supplying the grounds of detention to the detenu 
4 in affording him opportunity to make representation 
is justiceable issue in Indian Law. The authorities con¬ 
cerned can apprehend prejudicial activities on the part 
of a detenu from his past conduct, even though such 
conduct may have been long time ago 4 he has in the 
Interval been in jail. When the authorities are appre¬ 
hensive of such future conduct, their satisfaction is subjec¬ 
tive 4 is not justiceable. But the rights to have the 
ground 4 to make representation against it are secured 
by the Constitution 4 the obligations of 'as soon as may 
be’ 4 ‘earliest opportunity’ in each are cast on the autho¬ 
rity concerned. Enquiry about the time limitations is, 
therefore, an important judicial function. [Para 4] 

(b) Public Safety—Preventive Detention Act (1950), 
S. 3—Statement as to past conduct of detenu if 
justiceable. 

The correctness of the statement of facts relating to 
past activities of the detenu in the grounds of detention 
cannot be challenged by the detenu in a Court of law. He 
must accept them as disclosed by the authorities: A. I. R. 
(37) 1950 Mad. 162, Rel. on; Case law discussed. 

[Para 11] 

By use of the words ‘must be satisfied* in S. 3 of the 
Preventive Detention Act, the Parliament has shown the 
intention of the satisfaction to be subjection 4 the Court 
cannot hold the satisfaction to be wroDg as based on 
evidence which it considers to be false. [Para 12] 

^ (c) Public Safety—Preventive Detention Act (1950), 
S. 7—Grounds supplied to detenu when can be called 
vague—Test. 

Vague can be considered as the antonym of ‘definite*. If 
the ground which is supplied i3 incapable of being 
understood or dtfioed with sufficient certainty it can be 
called vague. It must vary according to the circumstan¬ 
ces of the case. It i3, however, improper to contend that 
a ground is necessarily vague if the only answer of the 
detained person can be to deny it. If on reading the ground 
lurnished it is capable of beim* intellig Lily understood 


4 is sufficiently definite to furnish materials to 
the detained person to make a representation against tha 
order of detention, it cannot be called vague. [Para 13] 

Where the detenu after intelligently understanding 
the ground, has procured the certificates to contradlot 
its statements, the ground cannot be said to be va™- 
A. I. R. (38) 1951 S. C. 157, Applied. [Para 18] 

(d) Constitution of India, Art. 22 (5)-“As soon as 
may be”— Meaning— Delay in communication ol 
grounds. 

The phrase "as soon as may be” in Art. 22 (5) dost 
not excluie reasonable time for formulating the grounds 
on the material in the possession of the authority. Tha 
time must necessarily vary with the activities of the 
person 4 the other circumstances of the case. It if, 
therefore, a question of fact in each case whether there 
has been delay: A. I. R. (38) 1951 Bom. 30 (F.B.), Rel on. 

M ^ [Farm 14] 

Made Raj Sitaram Rao—for Petitioner ; O opal Baa 
Tuljapurkar, Oovt . Advocate—for Respondents, 

Cases referred to:— 

(*45) A. I. R. (32) 1945 P. C. 156; (I. L. R. (1945) Ear 
P. C. 371). [Pr. 8] 

(’50) A. I. R. (37) 1950 F. C. 129: (51 Cr. L. J. 1480b 
„ v [Pr. 8 a] 

(’51) A. I. R. (38) 1951 8. 0. 187: (52 Cr. L. J. 373). 

(*51) A. I. R. (38) 1951 Bom. 30: (52 Cr. L. J. S66F.lL] 

[Pr. 14) 

(’50) A. I. R. (37) 1950 Mad. 162: (5LCr. L. J. 625). 

[Pib. 6,11] 

(1942) A. C. 281: (111 L. J. K. B. 24.)'* iPr. 7al 
(1942) 1942 A. C. 206: (110 L. J. K. B. 724). [Prs. 6, Ta] 

Order.— The three questions to be adjudicated 
in this Full Bench case are: (i) Whether the 
statement relating to the past conduct of tha 
detenu in the grounds of his detention is justioe- 
able; (ii) whether the statements furnished in the 
grounds are vague; 4 (iii) whether the delay in 
communicating the grounds entitles the detenn 
to be released. 

[2] These have arisen in a petition filed by tha 
mother of the detenu, under Art. 226, Constitu¬ 
tion of India, as well as S. 529, Hyderabad CrL 
P. C. She prays for release alleging that the son 
is a resident of village Ravirala, Mahboobabad 
Taluka, Warangal District 4 was arrested on 
16-7-1949 at Mahboobabad; since his arrest; she if 
unaware of the crime or reasons for which he hal 
been arrested 4 the officials concerned have, not¬ 
withstanding several applications, failed to inform 
her; so far as she is aware, the son has also not 
been given any order or the reasons for his deten¬ 
tion. In para. 3 of the application, it is claimed 
that the son is an agriculturist, a primary mem¬ 
ber of the State Congress, possesses several acres 
of cultivable immovable property, pays Rs. 100 
as land revenue, is a law abiding citizen, 4 has 
no connection with the Communist Party. Then 
the detention'is alleged to be without any reason* 
'mala fide* 4 causing monetary loss 4 starvation 
to the family. 

[8] After notice 4 several adjournments, tha 
Govt. Advocate, on 6-18-1950, filed his reply, in 
whioh it is stated that the detenu is the brother- 
in-law of one Theegla Satyanarayana, the dan¬ 
gerous underground leader ot Manukota, wan 
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noting as a spy for him, is one of those responsible 
for the murders in Khoosumanchi Bus incident, 
and a double murder of the Police Constables of 
Pindipole Road, was keeping in close touch with 
the underground Communist leader TheeglaSatya- 
narayana, supplying information 4 satisfying 
the needs of his ‘dalam 1 , 4 also supplied a cyclo¬ 
style machine to the hostile party. The reply 
adds that having been fully satisfied about the 
detainee’s acting 4 likely to act in a manner 
prejudicial to the maintenance of the public 
order, an order was issued on 25-2-1950, under 
the Preventive Detention Act, the grounds of 
detention prepared on 17-8-1950 4 served on 
the detenu on 29-8-1950. Thi9 delay of nearly six 
months in communicating the grounds is explain¬ 
ed as being due to the preparation 4 serving 
of more than four thousand such orders* grounds 
sinoe passing of the Detention Act. Then in para. 
4 of the reply, it is added that there are several 
other facts whioh are not in the public interest 
to disolose & which render necessary the detention. 


[4] The copies of the order of the detention & 
the grounds were filed in support of the reply, 
whioh show the warrant to be under sub-s. (l) of 
S. 8, Preventive Detention Aot, (IV [4] of i960), & 
the grounds to have been communicated, though 
several months after the date of the warrant. 
Though no importance should be attached to the 
allegation in the petition about the detainee 
being still unaware of the reasons for his arrest 
|Or to hi8 being in jail several months prior to 
the detention under Act iv [4l of i960, still delay 
in giving the grounds & in affording opportunity 
to make representation is justiceable issue in 
Indian Law. The authorities concerned can 
apprehend prejudicial activities on the part of a 
dotenu from his past conduct, even though such 
oonduot may have been long time ago * he has in 
the interval been in jail. When the authorities 
are apprehensive of such future conduct, their 
satisfaction is subjective & is not justiceable. But 
the rights to have the ground & to make repre- 
aentation against it are secured by the Constitu¬ 
tion * the obligations of ‘as soon as may be* & 
earliest opportunity’ in each are oast on the autho- 
rifcy ooncerned. Enquiry about the time limita¬ 
tions is, therefore, an important judicial funotion. 


® portion of the Govt, reply relating to 
the past activities of the detenu reproduces the 
material part of the grounds of detention, whioh 
lfl as follows: 


He is the brother-in-law of Theegla Satyanarayai 
dangerous underground leader of Manukota Taluk, < 
a acting aa a spy to his brother in law. During the P 
AoUon, he operated on the borders along with 
Brother-in-law, & participated in many of the offence* 
was one of those who were responsible for the murdei 
Moammanohi, for the Bus inoideot. & a double murd 
me Poiloe Constables on Pindipole Road. He is keepi 
Jttoee touch with the underground 8atyanarajana * eui 
mg him the .needs of hia ‘dalam*. He also anpplie 
cyclostyle machine for the hostile party/ 1 w 


Now, assertion in direct contradiction to the above 
statement has been made in the original applica- 
tion, & by another application of 7-12-1950, two 
certificates of responsible persons were filed to 
show that the detainee was a Congress primary 
member of his village Ravirala, * had no concern 
with the activities of Satyanarayana Rao. Then, 
the detenu, in his oral statement before us on 
2-1-1951, has also denied the doublo murder of the 
Police Constables; but admitted Satyanarayana to 
be his brother-in-law & said that he did not know 
anything about him, nor had he supplied any 
Typewriting maohine to him. Thus, a clear issue 
has arisen in this case about the correctness of the 
ground & whether the Court of Law can entertain 
it. There is a decision of the Madras High Court 
reported in M. B. S. Mani v. Dist . Magistrate , 
Mathurai , A. I. R. (37) 1950 Mad. 162, that the 
detenu cannot litigate facts * must accept them 
as disclosed by authorities. We thought it advis¬ 
able having regard to the changed constitutional 
position to study the authorities afresh 4 form 
our own conclusions. 


16J in dealing witn the questions, we shall first 
refer to the English case of Liversidge v. Sir 
John Anderson, (1942) A. C. 206. In this, the 
House of Lords had to construe the meaning of 
the phrase 'reasonable cause to believe’ as used in 
Regulation 18-B of Defence (General) Regulations 
1939 4 those words were held to mean such cause 
of belief as the Secretary of State himself deemed 
to be reasonable. The Liversidge's decision arose 
out of a suit filed by him for a declaration that 
his detention was unlawful 4 for damages for 
false imprisonment. He applied for particulars of 
the ground on whioh the Horae Secretary had 
reasonable cause to believe that by reasons of such 
hostile association it was necessary to exercise 
control over him. The Judge-in-Chambers 4 the 
Court of Appeal refused to grant the application 
4 when the case came to the House of Lords, the 
deoision of the Court of Appeal was affirmed/Lord 
Atkin dissenting. It wa9 held that the Court 
could not compel the Seoretary of State to give 
particulars of the grounds on whioh he had 
reasonable cause to believe the plff. to be a person 
of hostile association or that by reason of suoh 
hostile associations, it was necessary to exercise 
oontrol over him. Viscount Maugham, the Lord 
Chancellor, gave four reasons for holding the satis¬ 
faction to be subjeotive 4 not justiceable, the 
seoond 4 the third of whioh are important 4 are 
as follows: 

''Secondly, it Is admitted that the Home Seoretary cat, 
aot on hearsay & is not required to obtain any local evl- 

? BU< V "“I 0 ' * olcar,y is DOt required to summon 
the poreon whom he proposoa to detain & to hear his 

objeotions to the proposed order. Since the Home SecretarT 

if hUdp°‘ lD - 8 JUd,cia / yi iD T h a oa9e - U would be strange 
f SwiiJ a 2? h? qu f tioned in a °<»»t of Law. 8 
/ thU 18 of evon Sweater importance, It is 
obvious that in many oases he will be acting on inWmo 

tion of the most con8dentiaI oharaoler, which could nni 
be communicated to the :3 raon detS or 
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Court without the greatest risk of prejudicing the future 
efforts of the Secretary of State in this A like matters for 
the defence of the realm.It seems to me impos¬ 

sible for the Court to come to a conclusion adverse to the 
opinion of the Secretary of State in such a matter. It is 
beyond dispute that he can decline to disclose the in 
formation oa which he has acted on the ground that to do 
so would be contrary to the public interest, A that this 
privilege of the Crown cannot be disputed.” 

Lord Macmillan in his agreeing speech observes: 

But hov could a Court of Law deal with the 
question whether there wa9 reasonable cause to believe 
that it was necessary to exercise control over the person 
proposed to be detained, which is a matter of opinion A 
policy, not of fact? A decision on this question can mani¬ 
festly be taken by one who has both knowledge A responsi¬ 
bility which no Court can share.” 

Lord Wright also concurring says: 

14 .No outsider's decision is invoked, nor is the 

issue within the competence of any Court.... He alone 
can have the materials for exercising the discretion. Like 
other discretions, it must involve some latitude of choice. 
There is no bard A fast issue of fact, such as there is in 
the trial of a specific charge on indictment.” 

Lord Roraer in his speech gives similar reasons: 

44 .For, if the question whether the Secretary of 

State had reasonable grounds for the belief on which his 
order was founded is one for a Court of law to determine, 
it is plain that the Court must be placed in full posses¬ 
sion of all the relevant facts, A if some of those facts 
withheld from it, even though it be by reason of public 
policy, it will have no option but to say that no reason¬ 
able grounds for his belief had been shown to exist, A the 
release of the detained person will follow as a matter of 
course.” 

[?] It is clear that in holding the satisfaction 
under the Regulation to be subjective, the thing 
which weighed most with the majority of the 
House of Lords was the absence of jurisdiction in 
the Court of Law to compel disclosure of the 
material on which the mind was made. The 
reason will equally apply to all cases where the 
Courts of law are barred from compelling the 
authority directing detention to disclose facts. 
Although under Art. 22, Cl. (5) of the Constitution, 
rights of the detainee to have grounds A make 
representation against them are secured, yet by 
Cl. (G) of the Article, the authority making the 
order is not required to disclose what he ccnsiders 
against public interest to disclose. The conferring 
of the rights has vested jurisdiction in Courts, yet 
the scope of judicial inquiry remains limited by 
the nature of the rights A by the privilege of non¬ 
disclosure. 

[7al The case of Greene v. Secretary of State 
for Home Affaire , (1942) A. 0. 284, directly arose 
out of an application for a writ of habeas corpus. 
It was here held that the production of the Home 
Secretary’s order of detention, the authenticity A 
good faith of which were not impugned, consti¬ 
tuted a complete answer to an application by the 
appellant for a writ of habeas corpus; A no 
affidavit by the Home Secretary justifying his 
cause of belief was necessary. Viscount Maugham 
referring to the Divessidoes case says : 

“Your Lordships there decided that the words, in the 
context in which they are found, refer simply to the 

belief of the Secretary of State.Your Lordships 

also expressed the opinion that the Secretary of State 


could not be called on to disclose his information or 
grounds of belief if he took the view that it would be 
contrary 10 the public interest to do so.” 

Then Lord Macmillan also observes : 

.... The Secretary of State Is not bound to disclose 
or to justify to any Ccurt the grounds on which he 
conceived himself to have reasonable cause to believe that 
the appellant was a person of hostile associations A that 
by reason thereof, it was necessary to exercise control 
over him. The result, in my opinion, is that the produc¬ 
tion of the Secretary of State's order, the authenticity A 
good faith of which is in no way impugned, constitutes a 
complete peremptory answer to the appellant's application-" 
After these two cases, the faots which the English 
Court could inquire into were facts relevant to the 
legality of the detention, e.g., the bonafides of the 
official, the genuineness of the detention order A 
identity of the applicant with the person named 
in the order. Indian Courts also have similar 
jurisdiction. 

[8] We shall now refer to the Privy Council 
case of Emperor v. Stbnath Banerjee , A.I.B. (82) 
1945 P. C. 156, where powers under R. 26 of the 
Defence of India Rules came to be construed. In 
this case, their Lordships held that the presence 
of the recital in the order placed a different bur¬ 
den on the detenu to produce admissible evidence 
sufficient to establish a 'prima facie' case about 
the inaccuracy of the reoitals. They also held the 
Court to have jurisdiction to investigate the vali¬ 
dity of the detention under R. 26 of Defence of 
India Rules. They further observed that the 
subsequent inaction of the Home Minister on sub¬ 
mission of further material could not validate 
mere routine detention under R. 26 of persons 
already detained under R. 129, as the direction on 
which they were mado amounted to substitution 
of the Police recommendation in place of Govt, 
satisfaction. This case is an authority for the rule 
that if the officer did not apply his mind to the 
necessity or expediency of the detention order 
such an order is justiceable A the Courts of Law 
can inquire into the fact. 

[8a) The case of Machindar Shivaji v. The King , 
A.l.R. (37) 1950 F.c. 129, gives more comprehensively 
the jurisdiction of the Courts in matters of pre¬ 
ventive detention. That case came in appeal to 
the Federal Court from an order of the High 
Court of Judicature at Nagpur which has dismissed 
an application of the appellant under S. 491, 
Cri. P. C. for release from detention under S. 2, 
sub-a. ( 1 ) (a) of the C. P. A Berar Public Safety 
Act, 1948. At p. 130 of the report, their Lordships 

observe: , 

“_In the present case, 8. 2 (1) (a), like most other 

similar enastments, authorises the detention of any 
person if tho Provincial Govt, is 'satisfied* that; he 
i 3 acting or is likely to act in a manner prejudicial 
to publio safety order or tranquillity. The language 
clearly shows that the responsibility for making a 

detention order rests on the provincial executive. 

A it would be a serious derogation from that res¬ 
ponsibility if tho Court were to substitute its judgment 
for the satisfaction of the executive authority, A, to 
that end, undertake an investigation of the suffici¬ 
ency of tho materials on which such satisfaction was 
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grounded. The Court can, however, examine the gro¬ 
unds disclosed by the Govt, to see if they are relevant 
to the objec* whioh the legislation has in view, namely, 
the prevention of acts prejudicial to public safety k 
tranquillity, for ‘eatisfaction* in this connection must be 
grounded on material which is of rationally probative 
value.” 

We have reached the stage of the law existing 
before the inauguration of the Constitution of 
India k broadly speaking the justiceable issues in 
the proceedings against the preventive detention 
were & still are the ‘mala fidea’ of the authority, 
the failure of the detaining authority to satisfy 
his mind before exercising the power, or the 
satisfaction being grounded on material of no 
rationally probative value. 

[9l Coming now to the legal position after the 
inauguration of the Constitution & the passing of 
the Preventive Detention Act, we need refer only 
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can consider connected in some manner with the object 
which were to be prevented from being attained the 
question of satisfaction except on the grouud of mala tides 
oannot be challenged in a Court of Law. Such detention 
orders are passed on information k materials which may 
not be strictly admissible as evidence under the Evidence 
Act in a Court, but which the law, taking into considera¬ 
tion, the needsiA exigencies of administration has allow¬ 
ed to be considered sufficient for the subjective decision 
of the Govt.” 

[lOl lb should be noted that the reason for the 
limited scope of judicial inquiry under the first 
right is not different to that assigned by the 
House of Lords in the two English cases & the 
conferring of jurisdiction on Courts in this con¬ 
nection is limited by the privilege of refusing to 
disclose under cl. (6) of Art. 22. We have seen 
the different issues which are held justiciable in 
proceedings challenging the order under the Pre¬ 
ventive Detention Act. 


to the recent authority of the Supreme Court, 
The State of Bombay v. Atmaram Sridhar t 
A. I. R. (38) 1951 S. C. 157. In the. majority judg¬ 
ment which wa9 delivered by his Lordship the 
Chief Justice of India, the constitutional rights of 
the detenu under Sub-Art. (5) of Art. 22 have been 
summarised at p. 161 as follows : 

“., . . The first part of Art. 22, Cl. (5) gives a right to 
the detained person to be furnished with 'the grounds on 
which the order has been made’ k that it has to be done 
‘as soon as may be*. The second right given to such person 
is of being afforded 'the earliest opportunity of making a 
representation against the order*. It is obvious that the 
grounds for making the order as mentioned above are the 
grounds on whioh the detaining authority was satisfied 
that it was necessary to mako the order. These grounds, 
therefore, most be in existence wheu the order is made.” 
It may be noted that undor the English Regula¬ 
tion the detainee had no such rights & the con- 
ferring of the rights by the Constitution entails 
judicial enquiries. Referring to the difference of 
tho enquiry under each right, hie Lordship, the 
Chief JuBtiae of India, at p. 168 observes : 

‘ • Proceeding on the footing that there is some 

connection, i. e., the ground by itself is not so oonvin- 
cingly irrelevant k incapable of brioglng about the 
satisfaction in any rational person, the question whether 
such ground can give rise to the satisfaction required for 
making the order is outside the eoope of the enquiry of 
the Court. On the other hand, tho question whether the 
vagueness or indefinite nature of the statement furnished 
to the detained person Is such as to give him the earliest 
opportunity to make a representation to the authority is 
a matter within the jurisdiction of the Court’s inquiry k 
subject to the Court's deoigion.” 


Then in the earlier part of his judgment at p. 161 
his Lordship referring to S. 3, Preventive Deten 
tion Aot, says : 

. '' ; Ac £ ordin 8 to wording of S. 3, therefon 

before the Govt, can pass an order of Preventive Doter 
tion, it must be satisfied with respect to tho individus 
person that bis activities are dirooted against one c 
other of the three objections mentioned in the Section.. 
Xho wording of the Section thus clearly shows that it i 
the satisfaction of the Central Govt, or the Stato Govt, o 
the point whioh alone is necessary to be established . .. 
.the satisfaction of the Govt., however, must be made o: 
Borne grounds. There can be no satisfaction if there ar 

fMi ° r J h ® f ame - • • • I( - therefore, tho ground 
on whioh It is stated that the Oentral Govt, or the Stat 
wvt. was satisfied are Buoh as a rational human bein; 


[11] The correctness of statement relating to 
the past activities of the detenu is not concluded. 
(sic.) The reason for the exclusion is obvious, for 
the satisfaction under s. 3, Preventive Detention 
Act, being subjective, no Court can substitute its 
opinion ol the material for that of the authority, 
& thereby hold the satisfaction to be wrongly 
reached. There is a difference between irrelevant 
ground &, false ground. To make it false, conside¬ 
ration of facts is necessary, which means posses¬ 
sion of facts which means the jurisdiction to 
oompel production & such powers cannot be exer¬ 
cised in view of Art. 32, cl. (6) of the Constitution 
of India. The Court of Law, therefore, cannot 
adjudicate on the question of the correctness of 
the statement because full possession of all tho 
facts is impossible. The observations, therefore, 
of the Division Bench of the Madras High Court, 
in A. i. b. (37) i960 Mad. 162. that the correctness 
of the statement oannot be challenged by detenu 
in a Court of Law appears to be correct. On prin¬ 
ciple & after the examination of the above autho¬ 
rities, we entirely agree with that observation. 

[ 12 ] In the particular oase, the detenu has chal- 
lenged the statement contained in the grounds 
by filing certificates of persons to show that he 
had no conoern with the hostile leader, & his 
activities are not prejudicial. These statements 
are in direct contradiction to those in the 
grounds. By use of the words, 'must be satisfied' 
in S. 8, Preventive Detention Aot, the Parlia- 
ment has shown the intention of the satisfaction 
to be subjection <fe we cannot hold the satisfao- 
tion to be wrong as based on evidence whioh we 
consider to be false. This is not a oase of there 
being no probative material but rather of the 
material being false. We, therefore, hold that 

the correctness of the statement contained in the 

grounds of detention in the oiroumstancas of the 
oase oannot be inquired into. 

[ 18 ] We now come to the Beoond question in 
the case, i. e., of vagueness. In tho case of the 
Supreme Court already referred to, it has been 
held that a detainee has been given two rights & 
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tfie second right is of being afforded the earliest 
opportunity of making a representation against 
the order. Then at p. 164, His Lordship observes: 

• • • .The contention that the grounds are vague 
requires some clarification . . . .Vague can be considered 
as the antonvm of 'definite'. If the ground which is sup¬ 
plied is incapable of oeing understood or defined with 
sufficient certainty it can be called vague .... It must 
vary according to the circumstances of the case. It is, 
however, improper to contend that a ground is necessarily 
vague if the only answer of the detained person can be to 
3eny it. . . . If, on'reading the ground furnished it is 
capable of being intelligently understood A i3 sufficiently 
definite to furnish materials to enable the detained person 
to make a representation against the order of detention, 
it cannot be called vague.” 

Applying the above test to the facts of the case, 
the ground is certainly capable 4 has been intelli¬ 
gently understood by the detenu 4 the applicant 
has procured certificates to contradict its state¬ 
ment. The material furnished is also not insuffi¬ 
cient 4 the detenu in making representation to 
the authority concerned has not complained about 
it. In these circumstances, it cannot be held to be 
vague. That is our decision on the second ques¬ 
tion. 

[14] In the right to have the grounds of deten- 
tion to the persons preventively detained, Art. 22, 
Ok (5) says that the grounds should be supplied 
‘as soon as may be’. The phrase, however, does 
not exclude reasonable time for formulating the 
grounds on the material in the possession of the 
authority. The time must necessarily vary with 
the activities of the person 4 the other circum¬ 
stances of the case. It is, therefore, a question of 
fact in each case whether there has been delay. 
In the Full Bench case of In re Panduranq 
Kashviath More , A. I. R. (38) 1951 Bom. 30 at 
p. 31, the learned Chief Justice observes : 

.. .But the time taken for the furnishing of the 
grounds must be a reasonable time, reasonable in the cir- 
cumstances of each case, 4 therefore when the Court has 
to comider on aoy particular application as to whether 
the time taken by the authority in furnishing the 
grounds was reasonable or not, the Court must look to 
the particular circumf tances of the case before it. It is 
impossible to lay down a definite 4 unchangeable yard¬ 
stick by which the Court must judge as to whetber 
the time taken in a particular case wa3 reasonable 
or not ” 

In the part cular case, there has been delay of 
several months. In the reply of the Govt., it is 
urged that they had to formulate grounds in 
nearly four thousand cases. Under the previous 
Hyderabad Regulation, no such right was given 4 
the statement of reason has not been challenged. 
Having regard to the statement as to the prevail¬ 
ing oircumttances at the time of the passing of 
the Preventive Detention Act, we hold that there 
is no delay in the case. 

[15] Those are the three questions arising in 
this Full Bench case 4 in view of the fact that 
our opinion on all the three are against the appli¬ 
cant, we dismiss the application for issuing writ 
of habeas corpus. 

V.B.D. Application dismissed. 


A. I. R. (38) 1951 Hyderabad 132 [C . N. 54.) 
Khaliluzzaman Siddiqi 4 Vithal Rao 
Deshpande JJ. 


Laxminarayan—Applicant v, Sultan Jehan 
Begum — Respondent. 

Second Appeal No. 967 of 1354 Fasli, D/- 25-6-1951. 

t (a) Civil P. C. (1908), S. 20—Suits on negotiable 
instruments, 

The principle that the debtor must find his creditor 
is applicable even to cases of Negotiable Instruments. 
Case law discussed. [Para 9] 

By a promissory note one S promised to pay one H 
residing at Ghasi Bazar certain amount on demand or 
at his order: 

Held that the intention of the parties was that un¬ 
less II made some order in favour of somebody, whioh 
wa3 at his option, the amount would be payable to E at 
Ghasi Bazar 4 under the very terms of the promissory 
note the place where the contract was to be performed 
i. e., where the amount was to be paid, would be 
the place of residence of the creditor H , i. e., Ghasi 
Bazar. [Para 2] 

Anno. 0. P. C., S. 20, N. 16, 19, 23. 

(b) Civil P. C:(1908), S. 105-Order passed in re¬ 
vision from interlocutory order of trial Court—Inter¬ 
ference. 

Section 105 does not authorise the Appellate Court to 
reconsider or interfere with the order of a Court whose 
orders are not liable to be treated in an appeal as orders 
of a subordinate Court provided these orders are within 
the competence of that Court 4 have the character of 
being final 4 conclusive as between the parties. Thus a 
final deoisivn by a Division Bench of the High Court 
against an inlerlooutory order of the lower Court pass¬ 
ed in a revision cannot be agitated in an appeal against 
the decree in the same suit to another Division Bench 
of the High Court. A. I. R. (27) 1940 Mad. 756, Disting. 

[Para 3] 

Anno. C. P. C., S. 105, N. 4. 

(c) Civil P. C. (1908), S. 105 — “Affecting the 
decision of the case." 

An order rejecting the petition for the amendment of 
the issues does not in any way affeot the decision of the 
case. 10 i 

Anno. C. P. C., S. 105, N. 6. 

Rai Bishembef Dayal -for Appellant ; Khader Mohi- 
uddin Ahmed—for Respondent. 
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Siddiqi J.—The defendant is a pardanashin 

lady belonging to a noble family of Hyderabad. 

She had executed a promissory note in favour 

of the pl£f. who carries on cloth business. The 

me chant filed a suit in the O' y Civil Court on 
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the basis of that promissory note & obtained a 
decree thereon. Mr. Khader Mohiuddin for the 
defendant strongly contends that that Court has 
no jurisdiction to entertain the suit & that no 
decree was maintainable for want of considera¬ 
tion. 

[ 2 ] The first contention is based on the fact 
that the deft, resides outside the jurisdiction of 
the City Civil Court & the suit pronote was exe¬ 
cuted at the deft’s •house. The plff. of course 
resides at the place at which he carries on the 
business which is in the jurisdiction of the City 
Civil Court. It is contended on the authority of 
Firm Dalsukh Nathmal v. Motilal Balchand, 
A. I. R. (15) 1938 Nag. 262, Vithoba Chimmaji v. 
Mahadeo Eesheorao, A. I. R. (24) 1937 Nag. 242 4 
Jivatlal Purtapshi v. Lalbhai Fulchand, a.i.r. 
(29) 1942 Bom. 251 that the common law rule that 
the debtor must find the oreditor for payment 
would not apply in the case of negotiable in 3 tru- 
ments which are governed by the provisions of 
the Negotiable Instruments Aot & those instru- 
monts have certain peculiarities of their own 
under the Law Merchants & Mercantile Law. In 
A. i. R. ( 29 ) 1942 Bom. 351, the conclusion arrived 
that the oommon law rule is not applicable to 
the oase of negotiable instrument is taken to 
mean that wherever there is a negotiable instru¬ 
ment the common law rule, of finding the credi¬ 
tor would not apply, We are of opinion that the 
subject must be approached from a different acgle. 
We fully appreciate, the contentions on a matter 
of this kind. This rule whioh is said to be a 
oommon law rule is not applied in India as a 
common law rule. As a matter of faot, the forum 
for a civil suit is determined under the provisions 

n p n I 5 y ? erabad ' Civ - R <9- 90- Indian 

u. i-. u.l. Under that section a suit may also be 

fiJed in a Court within the local limits of whose 

jurisdiction the oause of aotion wholly or in part 

arises. In faot the question is not what the com. 

mon law rule is, but the question is under the 

amt promissory note whether the cause of action 

for this promissory note arises within the juris- 

The deff ^ %, 0,Til .J 30 " 6 or wifchout fc bat. 
The deft, admittedly resides outside the jurisdio- 

tion & therefore the residence would not be a 

tesis for the forum. The suit promissory note 

was exeouted outside the jurisdiction of the Court 

9 u f ° °'! 3 (of ooarse on,y 80 ns the 
part whioh is relevant for the purpose of the pre- 

sent discussion):-”I promise that I will pay the 

°? d6mand t0 the Sahu or ftt k 8 o^er 
J?L ^ Promissory note describes the creditor 
„ Labflh “ ln iT arayana Valad Mukram Sakin 

in whioh tu 48 / i ^° W promissory note 

m whioh the lady promises to pay to Lakshmina- 

ayanaree^ng at Ghasi Bazar the amount of 

EPT* on d0mand or afc hia order - 

StSStenfST 1 “if ** 0 0Ur minds ’ fchafcth0 

f fche P artl0a was that unless that Sahu 
ImAkes some orda in favour of. somebody, whioh 


was at his own option, the amount would be 
payable to Labshminarayana who was residing at 
Bazarte-Ghasi. That beiDg so under the very 
terms of this document the place where the con¬ 
tract is to be performed, i. e.. where the amount 
is to be paid, would be the place of residence or 
business of the creditor. We shall now deal with 
the various contentions raised by the learned 
Advocate for the deft. The learned Advocate 
contends that in view of A. I. R. (29) 1942 Bom. 
251 4 other rulings it must be held that the 
oommon law rule would not apply. We do not 
think that in the ruling cited above it was laid 
down as a matter of broad & general principle 
that there is something inherent in the nature 
of a promissory note or in the Law Merchants 
that would exolude the application of this com. 
mon law rule. What we understand the learned 
Judges to mean in this judgment is that the 
Cise of promissory notes differs very much from 
the oase of simple contracts & bonds. That being 
so it naturally follows that the incidence at- 
tached to negotiable instruments with their 
negotiability stands in the way of attracting the 
common law rule. There may be negotiable 
instruments in which a debtor may not have to 
find the oreditor or where a negotiable instru- 

mont has been transferred or where the creditor 

has ordered payment to be made in a particular 
manner & all these occurrences are in the oxer- 
cise of the option of the oreditor & any one of 
these would naturally place the document into 
altogether a different position, beoause, as we 
have explained, if the oontraot is to be per- 
formed in a manner that cl. (b) of s. 20 is not 
applicable to the same, the oommon law rule 
will not help the oreditor to determine the forum 
for purposes of a oivil suit. The learned Advo¬ 
cate for the appellant contends that the name 
of the oreditor with the words “Ghasi Bazar” 
are mere words of description Sc ‘from the in¬ 
sertion of the locality of the residence of the 
oreditor it cannot be presumed that the payment 
was intended at that plaoe. In support of his 
proposition he relies on a passage from A. I R 
(29) 1942 Bom. 261 at p. 256 Ool. (l) where it was 
pointed out that: 

“It is clear that from the express terms of the note one 

Sf h n “° a Y reference to the place of payment. 

The only allusion to Bombay is as being the plaoo of the 
promisee, but that is dearly not enough to found a 

EtlTV"? 1“ Bom > y - ® Qt Mr. Bhagwati says 
L 00b ) 8 at tho °houmBtance8 which gave 

rise'to the promissory note & the previous dealing 
between the parties, it must be implied that tho mon^a 

were payable m Bombay. But in my opinion, In a BQ U 
founded on a promissory note it is not permissible to 
go into the consideration for tho note, & to read inU 

tb ° no ‘ e 8 ( ° m ? th ‘ n « founded 011 tb ® oiroumatanoes whioh 

gave rue to it. That would bo a 'very dangerous urinni 
pie to apply to, negotiable instruments." P™nol- 

The way we are inclined to look at the suit doou 
ment is that under that dooument & promise is| 

unade to pay the amount to the oreditor who 
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resides at “Ghasi Bazar" on demand or at his 
order. It is admitted before us that in the pre¬ 
sent state of the document the amount is pay- 
able to the creditor & not to anybody else. In 
view of that promise, it is evident that the per¬ 
formance of this contract exists in payment of 
the amount mentioned in the promissory note 
by the debtor to the oreditor. Where the con¬ 
tents of a document point only to one conclu¬ 
sion & no other conclusion is even alleged, I see 
no reason as to why that particular conclusion 
should not be drawn & acted upon. Here the 
liability is to pay the money, the suit is for 
that & when no other place of payment is speci¬ 
fied or even alleged, I am of opinion that the 
only conclusion that can be drawn from a docu¬ 
ment of this kind in view of its contents, is that 
the money is payable to this creditor at Ghasi 
Bazar. I have arrived at this conclusion Dot 
because it is a common law role in England, but 
because in my opinion according to the terms of 
the oontract that is the place of performance of 
the contraot. There is no defence that the am¬ 
ount was payable at some other place. It is 
contended by the learned Advocate for the deft, 
that in case of a pardanashin lady of the deft’s, 
status & position, the amounts are usually pay¬ 
able at the house of the lady where the traders 
go personally to make these payments. That 
may be so. In that case the deft, should have 
expressly pleaded that such was the intention of 
the parties. This is a civil suit & it must be 
decided on pleadings. Of course if I arrive at 
the conclusion that the words “Ghasi Bazar" 
merely describe the oreditor as one who resides 
at Ghasi Bazar & there is no inference (having re¬ 
gard to the fact that money is to be paid to 
the creditor) to pay the amount to him there, 
naturally the City Civil Court will have no juris- 
diction to entertain this suit. It is further correct 
that if this promissory note had been negotiated 
or if the creditor has availed of the condition 
that the promissory note was payable to his or¬ 
der, then the position would have been differ¬ 
ent. Then the amount would not be payable to 
the present creditor but to the other person to 
whom it may be payable. 

[3] The second contention is that the burden 
of proof was not rightly laid on his shoulder as 
regards the consideration for the promissory note. 
That contention I reject for two reasons. Firstly 
the promissory note or the plaint does not say 
that the amount was actually paid in cash at the 
time of the execution of the promissory note. 
What the promissory note indicates is that it 
has been executed for cash consideration. It is 
stated in the plaint that a certain amount was 
due on that date & some money was advanced 
& that was the consideration. Even if the amount 
of money is due & that in dealing is resolved 
into a liability for payment of cash, it is possible 
that the parties may plead it as a liability to 


Jehan Begum (Siddiqi J.) A. I. R 0 

pay the amount in cash. Even assuming that 
the contention of the Advocate is correct in 
view of certain rulings of this High Court that 
the burden lay on the plff. to prove the consi¬ 
deration, the matter was determined finally 
against the deft, by a Division Bench of this 
High Court in an earlier judgment in this case. 
What then happened was that the deft, came in 
revision to the High Court from the order of 
the Trial Court throwing the burden on the 
deft. A Division Bench of this High Court in 
that revision, after going through the written 
statement of the deft, agreed with the findings of 
the trial Court & dismissed the revision also on 
the ground that the decision of the trial Court 
with regard to the question of burden of proof 
was a right one. A ruling of the Madras High 
Court bas been cited in Pichu Ayyangar v. 
Ramanuja , A. I. R. (37) 1940 Mad. 756 & it is 
said to be an authority for the proposition that 
whenever a deoision of a Bench of the High 
Court has been delivered in interlocutory orders 
that finding is not final & can be reagitated in 
an appeal from the final judgment of that oase 
under 8. 105, Indian Civil P. 0. (9. 606, Hydera¬ 
bad Civil P. 0.). S. 105 provides that where a 
decree is appealed from any error, defect or irre¬ 
gularity in any order affecting the decision of the 
case, may be set forth as a ground of objection in 
the memo, of appeal. Of oourse that section 
enables the appellant to oontend the validity or 
correctness of the orders passed in the course of 
a civil trial in case they are material & affeot the 
deoision. But, in my opinion, that section does 
not authorise the appellate Court to reconsider 
or interfere in the judgment of a Court whose 
orders are not liable to be treated in an appeal as 
orders of a Subordinate Court provided these 
orders are within the competence of that Court 
& have the charater of being final & conclusive 
as between the parties. Now we shall examine 
the judgment of the former Division Bench to 
see whether it is a conclusive judgment or not. 
That judgment was given on a revision preferred 
by the deft, under S. 615, Hyderabad Civ. P. O., 
(S. 115, Indian Code). The High Court in exercise 
of its re visional powers was approached by the 
deft, herself to set aside the order determining 
the burden of proof. The High Court has set 
aside the order if it had come to the conclusion 
that the order was not a correct,one according to 
the provisions of Hyderabad Civ. P. 0. That 
Court after going through the reoord not only 
dismissed the revision, but in clear terms held 
that no interference was necessary as the order 
was a valid one. We fail to see how we, sitting 
in a Division Bench, oan set aside the order whioh 
has been confirmed in clear terms by another 
Bench not subordinate to this Court. I am of 
opinion that the order of the Division Benoh is 
final & conclusive between the parties & that the 
deft, is not in a position to agitate the matter 
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before this Bench. As regards the case in A. I. R. 
(87) 1040 Mad. 756, in my opinion, that case is 
inapplicable in view of the facts of this case. In 
that case the Court held that authority is given 
to the Court to set aside an erroneous order 
affecting the decision of a case, unless it be an 
order of remand from whioh an appeal lies Sc no 
appeal is filed. 

[4] The appeal of the deft, is dismissed with 
costs. 

[5] Deshpande J. — In this appeal two ques- 
tions of law are involved : one is whether 
the Common Law Doctrine "the debtor must 
seek the creditor" is applicable to Negotiable 
Instruments or not Sc second is whether the final 
decision by the High Court against the order of 
the lower Court passed in revision can be review¬ 
ed by the High Court in an appeal against the 
deoree in the same suit. Before I deal with the 
above question, the facts of this case must be 
briefly stated. 

[6] The plff., Laxminarayan, is a cloth mer- 
chant. The deft. Sultan Jehan Begum used to 
buy doth from plff.'s shop. The transaction went 
On Si the deft, executed promissory note at her 
residence on 5th Teer 1847 Fasli in favour of the 
plff. for debts due to the purchase of doth & 
some cash loans. The plff. has sued upon the said 
note. After admitting execution, deft, objected 
that as the note was executed at her residence the 
Court has got no jurisdiction to hear the suit Sc 
further the promissory note being without consi¬ 
deration is unenforceable. During the pendency of 
the suit the Deft, applied for amendment of issues 
in order that the burden of proof may be shifted 
on to plff s. shoulder. The application was dis¬ 
missed Sc a revision petition was filed by the deft, 
which was rejected by the High Court on llth 
Azur 1351 Fasli Sc it was held that the burden 
was rightly laid upon the shoulder of the deft. 
In spite °f the High Court's findings the deft, 
refused to adduce evidence Sc the lower Court on 
the admission of the execution of the promissory 
note, deoreed the plff’s. suit. Deft, has filed this 
appeal against the deoree of the lower Court. 

[7l The contention of the Advooate for the 
appellant is that the lower Court had got no 
jarisdiotion to hear this oase. It is admitted by 
the plff. in his reply to the written statement 
p ™ Dote was written at the residence of 

reside9 in Somajiguda, whioh 
w not within the jurisdiction of the City Civil 

uourt. In the promissory note no place has been 

the payment ought to have been 

2n«? e °v. re ; “ nder . auoh oiroumstanoes, the 
oontenfaon is that the suit most be filed where 

tut S' 4 ? h “ 

Bat tU debtor £„ a ^ OT8ai[or is 

fore nn 8 fche Negotiable Instruments. There- 
of aotion arises where the plff. 
wewea, or where the place of his business is, k 


as the suit has not been filed in the proper Court 
the appeal must be allowed. He relies upon a.i.r.. 
(39) 1942 Bom. 251 & A. I. R. (25) 1938 Nag. 262 in 
support of his argument. 

[8] Under S. 20 , Civil P. C., the suit must be 
filed in that Court where the cause of action 
wholly or partly arises. In a suit based upon 
contract, cause of action arises where the contract 
is made or where it is to be performed. In suits 
on negotiable instrument it has been held that 
cause of action arises either at the place of the 
making of the promissory note or at the plaoe of 
the residence of the deft, or where the promis¬ 
sory note is handed over to the creditor. In this 
case it is admitted that the pronote was written 
& handed over to the plff. at the residence of the 
deft. Therefore, prima facie, the cause of aotion 
arose where the deft, resides. The doctrine of 
Common Law that the debtor must seek the 
creditor is not applicable to Negotiable Instru¬ 
ments because Negotiable Instruments are passed 
from one hand to another Sc it would be very 
difficult to find the creditor as is possible in the 
case of ordinary contract. The promissory note 
being a note on demand Sc without any place 
fixed for payment it requires no presentation. 
Therefore, it has been held in the case cited by 
the appellant that under suoh oiroamstanoes the 
Common Law rule that debtor must find his 
oreditor is not applicable Sc, therefore, the suit 
must be filed in the Court where the deft, resides. 
There is conflict of opinion in this respect in the 
High Courts of Calcutta, Bombay Sc Nagpur. In 
the case of Goptkishen v. Jethmal, A.I.R. ( 22 ) 193& 
Nag. 144, the single Judge of the High Court of 
Nagpur has observed that the ordinary prinoiple 
that in the absenoe of any speoifio agreement as 
to the place where the payment of the debt is to 
be made it is the duty of the debtor to make the 
payment where the oreditor resides, or where his 
plaoe of business is, is not applicable to Negotiable 
Instruments. This contention is Bound. In this 
rase the suit was filed on the promissory note 
The promissory note was exeouted at Khamgaon! 
The deft, denied the execution at Khamgaon but 
stated that it was exeouted by him at Nimgaon 
The lower Court proved the contention of the 
deft, that the note was exeouted at Nimgaon but 
held that as the debtor must find his oreditor the 
oause of aotion arose at Khamgaon. In revision 
the Nagpur High Court held that this contention 
is wrong. This was followed by the same High- 

f ■ i R - ( i 6 ) 1888 M & there it was 
held that the ordinary rule under whioh the 
debtor must seek his oreditor does not apply i a 
the oase of Negotiable Instruments. In a i r 
r 9 ^ 942 Bo “- S51 ’ ^0 Division Bench of the 

™r^ 8h ,°T fc haS hdd that °° mmo “ Law 

rule that the debtor must seek his creditor is not 
applicable in the case of Negotiable Instruments 
The reason given being that the holder may be 
residing in any part of the oountry Sc the debtor 
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may have do notion where he is A where to seek 
him. And in an unreported case, Piyara Singh 
v. Bhagwm Das , of the Punjab High Court 
reported in 1951 May part of the Monthly Indian 
Digest published from Nagpur the same view was 
held. Against this view, it has been held in a 
Calcutta case reported in Snlal Singhania v. 
Anant Lai , A. I. R. (27) 1940 Cal. 443, in which the 
suit was based upon a promissory note that the 
Common Law rule applies A it being necessary 
for the debtor to seek out his creditor A pay him 
in the absence of any agreed place for payment 
which was in this case at Calcutta. In this case 
a3 the question of limitation wa9 under considera¬ 
tion it wa3 decided that the suit was within time. 
The second case to which a reference can be made 
is Nanumal v. Firm Shtbbamal Nandkishore , 
A. I. R. (26) 1939 Lah. 18. In this case it is decided 
that where a pro-note does not specify any place 
where the payment is to be made it should be 
presumed that the payment is to be made at the 
usual place of the creditor A the cause of action 
for' the suit based on pro-note arises at that place. 
Thus there is difference of opinion in the High 
Courts referred to above as regards the applica¬ 
tion of the doctrine of debtor must find his credi¬ 
tor, in the case of Negotiable Instruments. So 
far as regards our High Court is concerned I 
could get two cases of our High Court in which it 
has been held that the principle that the debtor 
must'find his creditor is applicable in the case of 
Negotiable Instruments. The first is a Division 
Bench case of the London Trading Co. v. Madan 
Lai , 19 Deccan L. R 154 in which it has been 
held that under S. 20 (c) the cause of action arises 
where the pltf. resides in the case of money suits 
based on contracts. Thb suit was bAsed on a 
promissory note A it was held that the suit can 
be filed where the pltf. resides. The second case 
is of Kanniah Lai v. Shivnarayan , 29 Deccan 
L. R. 30. This is a Single Bench ruling in which 
it ha3 been clearly laid down that the debtor 
must find his creditor A the cause of acton arises 
where the pltf. resides. This suit was also based 
on a promissory note. 

[9] So far as this queetion i3 concerned, this 
question be looked at from the point of jurisdic- 
tion A for that purpose S. 20 (c), Civil P. C. i3 
relevant. Section 20 (c), Civil P. C., provides that 
the suit must be filed in that Court wherein the 
cause of action wholly or partly arises. Now the 
suits on promissory notes are suits based on con¬ 
tracts A where the place of payment is not fixed, 
the common law rule that the debtor must find his 
creditor applies A the cause of action arises 
where the pltf. resides A where he ordinarily 
carries on business. It was decided in the case in 
Tulsimam Bihi v. Abdul Latif Mia , 63 Cal. 726 
that the sui on a contract can be instituted in 
the Court which has territorial jurisdiction over 
the place where the contract has to be performed 
A that the pl*ce of performance must be taken to 


be the place where the pltf. is residing on the 
principle that when the creditor is residing in 
the realm, the debtor must follow the creditor A 
pay him, unless there is a different contract between 
them A that S. 49, Indian Contract Act, does not 
get rid of inference? that should justly be drawn 
from the term3 of the contract itself A the neces¬ 
sities of the case involving in the obligation of 
finding the creditor so as to pay him. In this 
case Privy Comcil ruling reported in Soniram 
Jeetmull v. B. D. Tata d Co. Ltd , 54 I. A. 265 is 
relied upon. In the High Court of Lahore also 
in the case reported in A. I. R. (26) 1939 Lah. 18 it 
was decided that this rule is applicable. The 
Nagpur High Court A the Bombay High Court 
have decided that this Common Law principle is 
not applicable. The reason given being that to 
hold otherwise will be to make it difficult for the 
debtor to find its creditor as a promissory note 
changes from one hand to another very easily. 
The Chief Justice of the Bombay High Court has 
observed that there is no binding authority on 
this question A has concurred with the opinion of 
the lower Court because of the above reason, but 
in my opinion, when it has been held by our 
High Court in the two cases referred to above 
that the principle is applicable even to the Nego¬ 
tiable Instrument?, there is no ground for differ, 
ing from that opinion which has been held since 
a long time by our High Court. Therefore, in 
my opinion, the doctrine that the debtor must 
seek his creditor must be made applicable even 
to the cases of Negotiable Instruments A when it 
is applicable the contention of the appellant that 
the City Civil Court, Hyderabad, has got no 
jurisdiction to hear this case fails. 

[ 10 ] Next argument is tha£ the burden of proof 
was wrongly laid upon the deft. A it is for the 
pltf. to prove that there was the consideration. 
Reliance i3 placed upon 35 Deccan L. R. 78. But 
before going to this question, in my opinion, this 
contention cannot be raised because at the time 
when the issues were framed the burden of proof 
was laid upon the deft. The deft, aggrieved with 
this filed an application for the amendment of the 
issues A wanted that the burden of proof should 
be laid upon the pltf. The original Court refused 
to amend the issues A rejected the petition. The 
deft, came up in revision to the High Court A a 
Division Bench of this High Court on 11 th Azur 
1351 Fasli dismissed the revision A held that the 
burden of proof was rightly laid upon the deft. 
In view of this Division Bench ruling the appel¬ 
lant cannot now raise the question of the burden 
of proof. It is argued, relying upon A. I. B. 
(27) 1940 Mad. 756 that the appellant can object 
to the decision of the High Court A he relies 
upon 9. 105, Civil P. C. In my opinion the con¬ 
tention of the Advocate for the appellant is not 
oorrect. Under S. 105, Civil P. O. it is provided 
that even os otherwise expre33ly provided no 
appeal 3hall lie from any order made by Court in 
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the exeroise of ifca original or appellate jurisdic¬ 
tion but where a decree is appealed from ap error, 
defect or irregularity in aa order affecting the 
decision of the case may be set forth as a ground 
of objection in the Memo, of Appeal. This question 
enjoins that no appeal lies against an order even 
as otherwise expressly provided. In the case the 
order rejecting the amendment of the issues A 
changing of the burden of proof was not appeal- 
able. Therefore under the first part of the Section 
there cannot be any appeal against this order. 
The Deft, filed a revision & the Division Bench 
of the High Court confirmed the lower Court's 
order. So the question wheter there should be an 
appeal or not is not at all disputed. The second 
part of the Section is that if there is no appeal 
against such appealable order then the question 
is whether objection can be taken about any 
error, defect or irregularity in the order in the 
appeal from the decree. It has been provided that 
where the decree is appealed from any error, 
defect or irregularity in the order affecting the 
deoision of the case may be sab forth as the ground 
of objection in the memo, of Appeal. This could 
have been done had the appellant not taken 
recourse to revision. But when it has been decided 


the High Court instead of allowing the petition 
dismissed the suit. Therefore this decision, as it 
affects the decision of the case, therefore the objec¬ 
tion that no appeal lay was overruled. In our 
present case such is not the case. It is not conten- 
ded that there cannot be an appeal against the 
decision of the lower Court A therefore this case is 
not applicable A moreover as in the case reported 
the decision was affecting the decision of the case, 
therefore, S. 105, Civ. P. C. was applicable but 
in our present case tbe order was not such which 
affected the decision of the case. Therefore this 
case also is not applicable. As the facts of the case 
reported in A. I. R. (27) 1940 Mad 75G are quite 
different from the facts of this case, this case is not 
at all applicable A neither S. 105, Civ. P. C. is 
applicable to this case. In view of these facts the 
contention of tbe Appellant that he can raise 
objection as regards the burden of proof is not 
maintainable. Therefore this contention also fails. 
In view of these facts, in my opinion, there is no 
force in the appeal which has been preferred by 
the deft.-appellant A therefore the appeal of the 
deft.-appellant is dismissed with costs. 

D.H. Appeal dismissed . 


finally by the Appellate Court that the order 
challenged is right then the Appellant cannot 
object to the correctness of the High Court’s 
decision A this section does not apply to such a 
case. In order to make this section applicable it 
is further necessary that the order must be an 
order affecting the decision of the case. This 
order rejecting the petition for the amendment of 
the issues docs not in any way affect the decision 
of the ease. 

til] Now as regards the ruliDgs cited above, in 
•my opinion, it is not at all applicable to this case. 
The facts of this case were that an application 
was made by SO worshippers of a temple to the 
Madras Hindu Religious Endowments Board for 
.an order directing an enquiry to be held on the 
question whether the board should frame a scheme 
for the administration of its temple A and as a 
roaulfc of the investigation decided that it was 
■unnecessary to frame a scheme. The applicants 
then filed a suit with the object of obtaining the 
settlement of the scheme under the deoree of the 
Court. The suit was defended by the trustees. The 
main objection was that the Court had no 
power to frame a scheme. On this question, the 
preliminary issue was framed and was answered 
by the Disb. J in favour of tbe Plff. Thereupon 
the Deft, filed a revision. The High Court decided 
that the lower Court had erred in holding that 
the suit lay A in addition to allowing tbe 
‘petition the learned Judge dismissed the suit. On 
the order being communicated to the lower Court, 
the lower Court passed a formal deoree dismissing 
the suit with costs. An appeal was filed from that 
•decree. Preliminary objection was raised that the 
appeal does not lie, It was held in this case that 
1951 Hy./18 A 19 
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Kaluluddin and others — Appellants v. The 
State of Hyderabad. 

Writ Appln. No. 156 of 1951, D/- 20-7-1951. 

(a) Ccttiorari — Writ of — Order of Custodian of 
Evacuee property-Power of High Court to interfere 
—Constitution of India, Art. 226 - Administration ol 
Evacuee Properly Act (1950), S. 7. 

Where the foundation of jurisdiction for the Custodian 
to deolare certain property aa tho property of the evacue* 
is that the ovacuee was in adverse possession and the con¬ 
clusion that tho cvacuco was In adverse possession is void 
in law, there being no material in law to justify that con¬ 
clusion, tho order is ultra vires. The High.Court can inter¬ 
fere in suoh case aod qussh the orler of the custodian 
by Issuing a writ of certiorari. A. I. R. (39) 1951 Mad. 
87CI1); A. I. R. (33) 1951 Simla 171 and A. I. R. (36) 
1949 Mad. 535, flfi. on. [Paras 6, 7] 

(b) Limitation Act (1908), Art. 144—Adverse posses- 
sion—Essentials—Mere non-payment of rent o: tax— 
Effect. 

The question of adverse possession is a question of law 
basod on facta. To constitute adverse possession, one 
must be in possession for 12 years openly in assertion of 
his own title as owner and denying tho title of the true 
owner and such open hostilb possession claiming to ba 
the owner must be to the knowledge of tho true owner. 
Mere non-payment of rent or payment of taxes now and 
then do not oiustitute adverse possession. 

Merely beoause the sou in-law happons to live in a 
portion of tho house along with tho family of his father- 
in law, it oannot by any Btretch of imagination be held 
that he is in adverse possession of tho house. [Para 41 

Anno. Lim. Act, Art. 144, N. 16. 

Alohomed Ahtan-for Apptl’.anh ; B. N. Sastry, Qovt., 
Advocate—for the State . 

Cases referred to: 

( ’ 49 > 1 R ' l 3G ) 1919 Uad - 595 : (I. L. R. (1949) Mad. 

6571 (Prfl) 
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(’51) A. I. B. (38) 1951 Mad. 876 (1):(1951-1 M. L. J. 704) 

rp r 21 

(’51) A. I. R. 1 38) 1951 Simla 171 : (52 P. L. R. 3091 

(1922) 2 A. C. 128 : (91 L. J. P. C. 146) [K 6] 

Order. —This is an application for issue of 
writ of certiorari against an order passed by tfce 
Custodian in appeal and also against his order 
passed in review declining to interfere with his 
previous order. 

[2] We have to first consider whether we can 
interfere with the order of the Custodian when a 
revision lies to the Custo3ian-Genera). In our 
opinion we can. There is ample authority for the 
position wo take that we can interfere (vide 
Tloosain Kasim Dada v. The Custodian, Evacuee 
Property, Madras, A. I. R. (38) 1951 Mad. 876 and 
S• Ear am Singh v. Custodian , Evacuee Pro¬ 
perty, Delhi , a. I. r. (38) )95l Simla 171 . W 7 e ( 
therefore, entertain the petition. 

[3] One Ha6z Abdul Kavi, who was occupying a 
portion of the house No. 846-5 B, Kattle Mandi, Hy¬ 
derabad, left for Pakistan and admittedly he is 
an evacuee. The Deputy Custodian declared the 
entire house as property of the said evacuee and 
the Custodian confirmed that order in appeal and 
declined to entertain a review petition. Hence this 
petition before us. 

[4] It is contended on behalf of the minor ap¬ 
plicants before us that the house originally be¬ 
longed to their paternal grandfather, Abdul Sataar 
and after him it came into the possession of their 
father, Kwaja Mohiuddin, that the applicants 
along the third applicant, their mother, have all 
along been living in this house, that the evacuee 
was the son-in-law of Kwaja Mohiuddin, father 
of the minor applicants and husband of the third 
applicant, that, being the son in-law he was living 
in a portion of the house; and that they are in 
possession of the house even subsequent to the 
son-in law leaving for Pakistan. The applicants 
have also stated that the son-in-law was paying 
rent for the portion occupied by him. But evi- 
dently the Deputy Custodian and the Custodian 
do not seem to be satisfied about the payment of 
rent. Some tax receipts were also filed showing 
that taxes were paid by the son-in law off and on. 
On this material the Deputy Custodian and the 
Custodian held that the son in-law was in adverse 
possession of the house. In our opinion, there is 
absolutely no foundation for holding that the son- 
in-law was in adverse possession of the house. 
The question of adverse possession is a question 
of law based on facts. Merely because the son-in- 
,aw happens to live in a portion cf the house 
along with the family of his father.in law, it 
cannot by a stretch of imagination bo held that 
he is in adverse possession of the house. To con¬ 
stitute adverse possession, one must be in posses- 
jsion for 12 years openly in assertion of his own 
title as owner and denying the title of the true 
owner and such open hostile possession claiming 
to be the owner must be to the knowledge of the 
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true owner. Mere non-payment of rent or pay¬ 
ment of taxes now and then do not constitute 
adverse possession. If by the mere fact of the 
son-in law residing with his father-in-law, it be 
held that adverse possession in favour of the son- 
in-law is constituted, there will then bo an end 
to all affection and relationship between the son- 
in-law and the fasher-in law’s family; for, nobody 
will take the risk of keeping the son-in-law with 
hiin. In our opinion the finding, that the son in¬ 
law’s possession was adverse, not having been 
based on any material sufficient in law to consti¬ 
tute adverse possession, is ultra vires. And since 
it i3 on that footing that the Custodian acquired 
jurisdiction to declare the house as eva:uee pro¬ 
perty, we hold that be assumed jurisdiction in 
declaring the property as evacuee property on 
wrong and illegal premises viz., that the evacuee 
had adverse possession. 

to) \\ e, therefore, hold that the order of the 
Custodian, that the house is the property of the 
evacuee is on the face of it unsupported by any 
evidence and cannot justify the conclusion in law 
that the evacuco was in adverse possession. Con¬ 
sequently we hold that the order is ultra vire 3 
and beyond jurisdiction. 

f6l Mr. B. N. Sastry, Government Advocate, 
strenuously argues before us that this is not a case- 
where the order of the Custodian is beyond juris¬ 
diction. He states that if at all it can only be 
considered as wrong judgment and the High 
Court cannot interfere by issue of a writ where 
the judgment is merely wrong and does not go to 
the root of jurisdiction. He relies on a ruling in 
The King v. Nat Bell Liquors Ltd. (1922) 2 A. 0. 
128. We do not agree. In this case before us the 
foundation of jurisdiction for the Custodian to 
declare the property as the property of the evacuee 
is that the evacuee was in adverse possession; and 
the conclusion that the evacuee was in adverse 
possession is void in law, there being no material 
in law to justify that conclusion. Adverse posses¬ 
sion cannot be constituted by mere possession for 
howsoever length of time and the ingredients for 
constituting adverse possession have already been 
herein mentioned and they are missing in this 
case. In this connection we refer to a ruling in 
Krishnaswamy v. Mohanlal, A I. R. (36) 1949 
Mad. 535 wherein it has been laid down by a 
Division Bench : 

"Errors apparent on tfce face of the proceedings aro 
always treated as errors of jurisdiction for the purpose of 
quashing by issuing a Writ of Certiorari. The error 
which is apparent should not, however, be a mere ac¬ 
cidental or formal error which could always be sit right 
by amendment. It must be a substantial error ard one 
which goes to the root of the matter.” 

[7] In the result we quash tfce order of tfce 
Custodian end hold that his order declaring the 
said house as the property of the said evacuee, 
Hafiz Abdul Kavi is ultra vires. Wo make no 
order as to costs. 

D.R.R. Application allowed . 
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EDglish, by the Hyderabad District Officers 
(Change of Designation and Construction of Be- 
ferences) Act, 1950. Section 2 of the Act lays 


Khaja Hamid Ahmed—Petitioner v. Abduz 
Zahoor—Respondent. 

Civil Writ Pttn. No. 32 of 1951, D/- 12-7-1951. 

Houses and Rents-Hyderabad Rent Control Order 
(1353 F.J, S. 9 —Additional Collector whether com¬ 
petent to hear appeal. 

The import of the word ‘‘Taluqdar 1 ' used in S. 9 of the 
Rent Control Order 1363 F., being that the head of the 
district should hear the appeal, it Is obligatory for the 
bead of the district who is occupying the analogous 
position of the Taluqdar aa understood in 1353 F (when 
the 6aii Order was male) to hear appeal, and no one 
else, unless otherwise empowered by a Notification in 
the Gazette, could hear the appeal. That the Hyderabad 
District Officers (Change of Designation and Construc¬ 
tion of References) Act of 1950 reads an Additional 
Collector also as an equivalent to Taluqdar in certain 
circumstances where there is a Civil Administrator or 
Collector does not ip.-o facto justify or imply the confer¬ 
ment of power on an Additional Collector to hear appeals 
under S. 9 of the Rent Control Order a* long a3 S. 9 (2) 
is not complied with by expressly conferring such power 
by Notification in the Gazette The word •‘Taluqdar*’ in 
9. 9 ot the Kent Control Order is a persona designata 
and he alone could hear the appeal unless some one else 
is specifically authorised by a Notification under the 
Rent Contrcl Order. [Para 4] 

Hence, it was held that the Additional Collector of 
Hyderabad District wa9 not empowered to hear appeals 
under S. 9 of the Hyderabad Kent Control Order 1353 F. 

[Para 5] 

B. N. Chobe—for Petitioner; Ziaul At a fee n —for 
Respondent, 

Judgment.—In this Writ Petition the point 
for decision is whether the Additional Collector 
of Hyderabad District is empowered to hear 
appeals under 9. 9 of the Hyderabad Rent Con¬ 
trol Order. 

[2) Section 9 of the Hyderabad Rent Control 
Order provides that the ,, Taluqdar ,, shall hear 
the appeals. The definition of “Taluqdar” is nob 
given in the Order. We have, therefore, to look 
to other Acts prevailing at the time when the 
Rent Control Order was passed on 24th Thir 
1353 F as to who exaotly is meant by “Taluqdar”. 
Under 8. 2 , sub s. ( 12 ) of the Hyderabad General 
Clauses Act, “Taluqdar” has been defined as an 
offioer to whom the jurisdiction of the District 
for revenue purposes has been ontrusted. That 
means he is the head of the district exercising 
the highest revenue jurisdiction therein. “Taluq¬ 
dar” is also referred to in s. 6 of the Hyderabad 
Land Revenue Act No. 8 of 1317 F as follows: 

''Government shall appoint in eaoh district an officer 
who shall be the Taluqdar and who shall be subordinate 
to the Subedar of his Subha and may exorcise, through¬ 
out his district, all the powers and discharge all the 
aatiea conferred and imposed on a Taluqdar by this Aot, 
or any other law for the time being in force, and in all 
matters not specially provided for by law shall aot aocor- 
ding to the instructions of Government may, if necessary, 
appoint an Additional Taluqdar in any district”. 

This Section also means that the Taluqdar is the 
head of the district;. The designation '‘Taluqdar” 
has now been changed by giving a designation in 


down: 

“The designation of officers serving the Government 
of Hyderabad immediately before the commmcement 

of this Act ae a— 

(a) (i) Civil Administrator, 

(ii) Deputy Civil Administrator, 

(iii) Assistant Civil Administrator, 

(iv) Taluqdar, 

(v) Additional Taluqdar, and 

(vi) Second Taluqdar, 

shall be respectively altered to that of a — 

(b) (i) Collector, 

(ii) Deputy Collector, 

(iii) Tahsiidar. 

(iv) Collector, 

(v) Additional Colieclor and 

(vi) Deputy Collector, 
provided that — 

(a) where for the same area there is a Civil Admi¬ 
nistrator and a Taluqdar, the Taluqdar 
shall be designated as Additional Collector..” 
In ihe case before us it is the Additional Collec¬ 
tor of Hyderabad District who heard the appeal 
aDd not the Collector. The Government Advocate 
argues that "Taluqdar” having cow been designa¬ 
ted as “Additional Collector” for Hyderabad 
District by the said Act of 1950, the Additional 
Collector must be deemed to be empowered to 
hear appeals under the said Rent Coutrol Order. 
In the Act of 1950 "raluqdar, 1 has been held to 
be synonym to ‘ Collector” except in districts 
where there is also a Civil Administrator, the 
Civil Administrator shall bo called the Collector 
and the Taluqdar shall be designated as an 
Additional Collector". In other words, under 
the Act of 1950 the same individual as ' Taluq¬ 
dar" ' s a . "Collector” in one District and becomes 
an Additional Collector" in another district. 

[3l In the light of the meaning attached to the 
word Taluqdar" in the Hyderabad General 
Olauses Act and the Hyderabad Land Rovenue 
Act, we hold that the intention of the Legisla¬ 
ture is to entrust the power to hear appeals under 
S. 9 of the Rent Control Order to the Taluqdar 
i. e., the head of the district in the Revenue side, 
and not to any other. 


I4j ine Kent Control Order having been pro¬ 
mulgated under the provisions of the Defence of 
Hyderabad Regulation and Rules whereunder 
very extensive powers in respect of several mat¬ 
ters have been entrusted to the Executive for 
seouring the defence of the State, the public 
safety, the maintenance of publio order, the 
emjient prosecution of war, and for maintain¬ 
ing supplies and services essential to the life of 
the community it may well have been the inten¬ 
tion of the Legislature to oonfer the right to 
hear appeals to the highest Executive Officer of 
the District to enable him to have a oomprehon- 
sive oognizance of matters arising under the Rent 
Control Order. Of course, it is open to the 
authorities to entrust such powers of appeal to 
anybody else but that has got to be done by a 
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separate Notification in the Gazette acting under 
S. 9 ( 2 ) of the Rent Control Order. Consequently 
the charge of designation from Urdu to English 
by this Act of 1950 giving two designations to 
it Taluqdar as Collector in one place and 
Additional Collector” in another place does Dot 
satisfactorily answer the question at issue as to 
the right of a person who is now an Additional 
Collector to function as “Taluqdar” under the 
Rent Control Order. The import of the word 
‘ Taluqdar” used in S. 9 of the Rent Control 
Order being that the head of the district should 
hear the appeal, it is obligatory for the head of 
the district who is occupying the analogous posi- 
tion of the Taluqdar as understood in 1353 F to 
hear appeal, and no one else, unless otherwise 
empowered by a Notification in the Gazette, 
could hear the appeal. That the Act of 1950 reads 
an Additional Collector also a3 an equivalent to 
Taluqdar in certain circumstances where there is 
a Civil Administrator or Collector does not ipso 
facto justify or imply the conferment of power to 
hear appeals under S. 9 of the Rent Control Order 
as long as S. 9 (2) is not complied with by ex¬ 
pressly conferring such power by Notification in 
the Gazette. The word “Taluqdar” in S 9 of the 
Rent Control Order is a persona designata and 
he alone could hear the appeal unless some one 
else is specifically authorised by a Notification 
under the Rent Control Order. 

[5l In the result, the Additional Collector of 
Hyderabad District not being entitled to hear the 
[appeal under the Rent Control Order, his order 
passed in appeal is ultra vires and is quashed. 
The file will be sent back to the Collector, Hyder- 
abad District, for the appeal to be decided by the 
competent Authority. 

B- Order quashed. 
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(Full Bench) 

NAIK, C. J.. QAMAR HASAN. SHRIPAT RAO 
A. M. ANSARl. MANOHAR PERSHAD. M. A. 
ANSARl. M. S. ALI KHAN. V. SURYANARAYANA 
RAO. SRINIVASA CHARI. AND DESHPANDE. JJ. 

Ramdayal and another, Petitioners v. Shankarlal 
and others, Respondents. 

In re. Application of Phadke. 

Suit No. 1/5 Of 1951, D/- 28-8-1951. 
t * <a) Legal Practitioner — Hyderabad High 
Court — Power of, to grant permission to any Ad¬ 
vocate from outside, not on the rolls of the High 
Court to appear in particular civil case — Hydera¬ 
bad High Court Act (3 of 1337 F). S. 13 (18) and 124) 
— Hyderabad Legal Practitioners Act (6 (VI) of 
1318F), S. 3 — Part B States (Laics) Act (1951), 
S. € — Bar Councils Act (1926). S. 19 (4) — Legal 
Practitioners Act (1879) — Civil P. C. (1908), Ss. 
116, 151, Constitution of India, Art. 225. 

Majority opinion of the Full Bench. 

( 1 > (Per Naik. C.J., Sripat Rao, A. M. Ansari, 
M. A. Ansari, M. S. Ali Khan .Suryanarayana Rao, 
Srinivasa Chari, JJ: Manohar Prasad and V R. 
Deshpande. JJ. Contra): Even though all the pro¬ 
visions of the Indian Bar Cduncils Act, 1926 and the 
Indian Legal Practitioners Act, 1879 have not been 
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made applicable to the Hyderabad State bv a 
proper notification in this regard, the Hyderabad 
High Court has full power to grant permission to 
any Advocate from outside the State who is not 
on the rolls of that High Court to appear and 
argue in a Civil case. ^ 

(Paras 8. 9. 35, 51. 68. 75, 83. 99 115 121 125) 
PerNailc - C J - : s - 2 of the Hyderabad Legal 
Practitioners Act has been repealed and is no longer 
in force and at any rate it certainly does not 
control the exercise of powers of the Hyderabad 
High Court under Sub-section (18) of S 13 of the 
High Court Act. Besides. S. 3 of the said Act 
refers to persons who are entitled to practice as a 
matter of right. To have a right to appear in a 
case is one thing and to permit anyone to appear 
m a special case is quite another thing. In one 
case it is the right of the individual and in another 
it is the discretion of the High Court. (Para 8) 
Per M. A. Ansari, J.: The High Court's powers 
under S. 13 (18). of the High Court Act are still 
intact, which have been preserved by Art. 225 of the 
Constitution and permission can be granted by it 
to any Advocate from outside who is not on the 
rolls of this Court. (Para 75) 

(2) Per Naik, C. J.. Sripat Rao. A. M. Ansari. 
M. A. Ansari, Suryanarayana Rao and V. R. Desh¬ 
pande, JJ.: S. 19 (4), Indian Bar Councils Act and 
S. 6, Part B States (Laws) Act read with S. 16, 
Hyderabad General Clauses Act do not affect the 
powers of the Hyderabad High Court to grant such 
permission. 

(Paras 10, 36 51, 75. 115, 122 and 125) 
Per Naik, C.J.: The effect of the application of 
S. 19 (4) of the Indian Bar Councils Act and S. 6 
of the Part B States (Laws) Act, read with S. 16 of 
the Hyderabad General Clauses Act does not save 
S. 3 of the Hyderabad Legal Practitioners Act. S. 19 
(4) of the Indian Bar Councils Act is the usual pro¬ 
vision made in the case of repealed and amended 
enactments. It has nothing to do with the grant of a 
permission to an Advocate enrolled in other High 
Courts in India. If anything, it supports the con¬ 
tention that whatever prohibition there may have 
been under S. 3 of the Hyderabad Legal Practi¬ 
tioners Act and the rules made thereunder, they 
cannot be deemed in force as being repugnant to 
the context of this Act. Similarly, S. 6 of the Part 
B States (Laws) Act read with S. 16 of the Hyde¬ 
rabad General Clauses Act provides the saving of 
the previous operation of the law and treats the 
acts done thereunder so far as they are not opposed 
to the provisions of the new law. None of these 
sections come in the way of the High Court grant¬ 
ing permission to a lawyer to appear in a parti¬ 
cular case. In the very nature of things, the High 
Court has the power to grant permission when it 
deems it necessary in the interests of justice. 

(Para 10) 

Per Manohar Prasad, J: S. 3 of the Hyderabad 
Legal Practitioners Act remains in force unre¬ 
pealed. The effect of the application of S. 19, 
Cl. (4) of the Indian Bar Councils Act of 1926 and 
S. 6 of Part B States (Laws) Act read with Ss. 16 
and 19 of the Hyderabad General Clauses Act is 
that only such of the provisions of the Hyderabad 
Legal Practitioners Act as are inconsistent with 
the provisions which have come into operation will 
stand repealed 'pro tanto' leaving unaffected the 
other provisions of the Hyderabad Legal Practi¬ 
tioners Act. (Para 68) 

(3) Per Naik. C.J., Sripat Rao. A. M. Ansari, 
M. A. Ansari, Srinivasa Chari, and Suryanarayana 
Rao and V. R. Deshpande, JJ.: Irrespective of any 
enactment the High Court as a Court of Record 
has inherent power to grant permission to Advo¬ 
cates who are not on the rolls of the High Court 
to appear In particular Civil cases. 

(Paras 11, 37, 51, 75, 99, 115,123 & 125) 
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Per Manohar Prasad, and M. S. Ali Khan, JJ. 
Question o) inherent power does w# «ng 
there is spedlic provision. 

(b) Hyderabad High Court Art (3 (III) ° 1337 
r \ q 17 (18) — Rules under Rr. 3 ana 4 (a) 

Order permitting a lawyer to appear in particular 
case — Order if can be questioned. 

(Per Naik, C.J., Sripat Rao, A. Af. ** 

Ali Khan JJ., Srinivasa Chari, J. Dissenting.). An 
order permitting a competent lawyer to appear in 
a particular case is a matter between the Court and 
the person permitted. It is entirely an administra- 
tive matter and one regulating the procedure in 
the Court. It neither affects the merits of the case 
nor the jurisdiction of the Court. It is not the 
concern of a lawyer of the opposite party to stop 
the Court from hearing the facts and the law of 
a case in open Court from any competent lawyer 
particularly when an Advocate of the High Court 
who is on the record is also present and assisting 

th Hence "where the High Court in the exercise of 
its administrative jurisdiction permits a particular 
lawyer to appear on behalf of a party, the lawyer 
of the other party has no ‘locus standi' to object 
to the order on the ground that it is ex parte or 
'ultra vires/ 

(Paras 7, 28, 45, 78, 89, & 106) 

(c) Civil P. C. (1908), O. 22, Rr. 4 and 11 — Abate¬ 
ment of appeal against one of respondents — Sub¬ 
sequent reference to Full Bench regarding validity 
of order allowing a lawyer to appear in the case — 
Competency. 

Per Naik, C.J., Sripat Rao, Manohar Prasad, 
Af. S. All Khan , Srinivasa Chari, V. Suryanarayana 
Rao, JJ: Q. Hasan, J. dissenting: Where certain 
questions regarding the validity of an order allow¬ 
ing a lawyer to appear in a particular case are re¬ 
ferred to a Fuller Bench by a Full Bench and it is 
found that one of the respondents to the appeal 
had died before the reference is made without his 
legal representatives being brought on record, this 
cannot make the reference to the Fuller Bench in¬ 
competent and it would not deter the Fuller Bench 
from giving its answers to the questions referred. 
The matter is not one arising between the parties 
arid does not affect the merits of the appeal and 
as such the fact of abatement of appeal as against 
one of the respondents cannot affect the opinion 
expressed by the Fuller Bench. 

(Paras 12, 16, 40, 69, 83, 101 and U4-a) 

(d) Interpretation of Statutes — Repeal of 
statute in part — Substitution of new provisions 
in place of old — Effect — Civil P . C. (2908). 
Preamble. 

Per Manohar Prasad, J.: When any Act passed 
repeals another in whole or in part and substitutes 
some provision or provisions in lieu of the provi¬ 
sion or provisions repealed, the repealed enactment 
remains in force until the substituted provision or 
provisions come into operation. (Para 61 ) 

Anno: C. P. C. Pre N. 7. 

<e) Hyderabad Legal Practitioners Act (6 of 1318 
F.) S. 3 — Validity — Constitution of India , Arts. 
13,19 (g), 254 — Civil P. C. (1908) O. 3 R. 1. 

Per Af. A. Ansari, J.: S. 3 of the Hyderabad Legal 
Practitioners Act is not good law either on the 
ground that it is an unreasonable restriction on 
the fundamental rights of a citizen to practise his 
profession and also because it is void being in¬ 
consistent with O. 3 R. 1 of the Civil Procedure 
Code which authorises a pleader including an Adr 
vocate on the roll of any High Court to appear 
subject to the Rule making powers of the High 
Court, (Para 74) 

Y' Rao, for Petitioners; Copal Rao 

Ekoote, for Respondents . 
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i*42) AIR (29) 1942 Mad 455: (I L R (1942) Mad 


663 FB) 


(Pr 97) 


C24) AIR (11) 1924 Oudh 11: (74 Ind Cas 335) 

(Pr «5o) 

C 22 ) 1 Pat 104: (AIR (9) 1922 Pat 269 FB) 

(Prs ivo/ 

NAIK, C. J.: Three questions have been referred 
to a "larger Bench” by a Full Bench of this High 
Court. To deal with these questions, I consider It 
necessary to state the facts of the case in some detail 
In an insolvency proceeding an order was passed by 
the Sadar Adalat of Aurangabad, rejecting an 
application. Against that order an appeal was 
fUed in the High Court. The Division Bench 
hearing the appeal on 9th Aban 1357 Fasli (9th 
September 1948, framed certain questions and re¬ 
ferred the case to a FuU Bench of three Judges. 
The ordersheet of the FuU Bench dated 4th April 
1951 shows that the appellant who is a receiver 
in the insolvency proceedings appointed by the 
Akola Court in the Madhya Pradesh State filed an 
appUcation that one Shri Phadke, an Advocate of 
the Nagpur High Court, had been engaged as coun¬ 
sel on behalf of the appeUant and he having sud¬ 
denly fallen Ul, the case may be adjourned to en¬ 
able the counsel to argue after he gets better. The 
prayer was considered reasonable by the Full Bench 
and the case was twice adjourned and ultimately 
posted to 3rd July 1951. On that date, Mr. Phadke 
appeared before the Bench and asked for permis¬ 
sion to appear on behalf of the appeUant. The 
FuU Bench in refusing the permission passed the 
following order: 

“Mr. Phadke has not been enrolled in this Court 
His contention is that as the Bar Councils Act 
has been made appUcable, he Is eligible to make 
an appearance provided the Court gives him per¬ 
mission. We are afraid we cannot agree with this 
contention. It Is true that the Bar Councils Act 
has been appUed to Part B States but under the 
Act rules have not been framed. In the absence 
of the rules providing for permitting Advocates 
of other High Courts to appear In particular cases, 
the old provisions would continue and according t« 
these provisions only such a pleader who has been 
enroUed here can make an appearance. As Mr. 
Phadke had not been enroUed here, he cannot ap¬ 
pear as an Advocate In this case. There Is no 
provision In the Civil Procedure Code to allow 
a Pleader to appear without being enrolled. Thus, 
we cannot grant permission to Mr. Phadke to ap¬ 
pear in this case.” 

( 2 ) Thereafter In the same order-sheet appears 
the foUowlng note: 

"After we made this order, we asked Mr. Narring- 
rao who also appears for the appellant, whether 
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ho° ° n T ith thC case ’ Mr ' Narsingrao 
*>ay*> that he is not prepared to argue the case be¬ 
cause the briel has been entrusted to Mr. Phadke. 

Pnir S R a ^ atter whlch has come up before the 
W 5 1 would like the case to be argued 
r rr^m S ! y ’ and . havi _ n & regard to the extraordinary 
circumstances that have arisen in this case, we 

are incnneo to adjourn the case, but as the case 
had to be adjourned, we direct that the Appellant 
do pa\ the costs of this day to Respondent, and 
we tix the day costs at O. S. Rs. 100 - 

The Receiver who is the appellant’ is present 
in person.” 

*?) Tiac case was then adjourned to 20th July 
1951. Meanwhile on 4th July 1951. Mr. Phadke 
made an application on the administrative side ol 
the Hign Court that the appellant would like him 
to argue the appeal and he would therefore prav 
that the Hon’ble the Chief Justice be pleased to 
permit him to appear for the appellant. He stated 
in tiie application that he had been practising for 
the last 20 years and had been enrolled as an 
Advocate on the rolls of the Nagpur High Court 
and lurcher that the insolvency Court had speci¬ 
fy engaged him to argue the appeal. In the ap¬ 
plication it is also mentioned that on two previous 
occasions the Court was pleased to grant adjourn¬ 
ments ason the dates he was not available and 
mat he hau some time ago submitted an applica¬ 
tion to the Chief Justice for permission to appear 
but no order appears to have been passed thereon, 
it is lurther stated therein that the Nagpur High 
Court with the permission of the Chief Justice 
permits Advocates enrolled on the rolls of other 
High Courts to appear without being enrolled on the 
rolls of the Nagpur High Court. He, therefore, re¬ 
quested that the same reciprocity of treatment be 
extended to him in Hyderabad and he be permitted 
to appear and argue the case. Thereupon the Full 
Administrative Bench consisting of all the Hon'ble 
Judges were called to consider the question of 
permitting Advocates enrolled in other High Courts 
to argue in special cases pending framing of rules 
under the Bar Councils Act, and it was resolved as 
follows: 

"The Bar Councils Act has been applied to 
Hyderabad by Part B States (Laws) Act and the 
High Court has already moved the Government 
to notify the date on which it should come into 
force. Until the rules are framed under the Bar 
Council Act cases may arise wherein it may be just 
and convenient to permit an Advocate of another 
High Court to appear in a particular case pending 
m the High Court. The Administrative Bench of 
this High Court or the Bench before which the *^se 
is to be heard may give such permission since the 
Indian Legal Practitioners Act is now in force 
and under that Act every High Court has the 
power to permit an Advocate enrolled in another 
High Court to appear in a particular case." 

(4) In view of this resolution, I as Chief Justice 
directed that the application of Mr. Phadke for 
permission to argue be placed before the Full 
Bench which was hearing the appeal. The Full 
Bench thereafter ordered that in view of the reso¬ 
lution passed that day by the Full Administrative 
Bench of the High Court the Advocate is per¬ 
mitted to appear and argue the appeal. In pur¬ 
suance of the order of the Full Bench the Registrar 
of the High Court on the same day. i.e., 4th Julv 
1951 informed Mr. Phadke by a letter that per¬ 
mission had been granted to him by the Bench 
concerned. When the case came on for hearing 
before the Full Bench again on 20th July, 1951. it 
appears from the order-sheet that Mr. Ekbote. the 
Advocate on behalf of the respondent, raised an 
objection saying that on 3rd July 1951 the Full 
Bench had not allowed Mr. Phadke to appear in 
the case and he (Mr. Ekbote) does not know how 
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Mr Phadke is making an appearance that day 
without being enrolled as an Advocate in this 
Court and contended that the order of 3rd July 
19ol, refusing permission to Mr. Phadke shou’d 
stand. In reply Mr. Phadke appears to have 
stated that the subsequent order of 4th July 1951 
permitting him to appear in the case was a valid 
one and the respondent’s Advocate had no right 
to question it. The case was then posted for 
arguments on the preliminary objection as well as 
on merits lor 6th August 1951. The arguments on 
the preliminary point were heard on 6th as well 
as on 7til August 1951, and as a result the three 
following questions have been referred to us: 

”tl) Having regard to the fact that all the provi¬ 
sions of the Indian Bar Councils Act ot 1926 
and the Indian Legal Practitioners Act of 
1897 have not been made applicable to the 
Hyderabad State by a proper notification in 
this regard, whether the High Court has the 
power to grant permission to any Advocate 
from outside who is not on the rolls of this 
High Court to appear and argue in a civil 
case; 

"(2) What is the effect of the application of 
Section 19, Clause (4) of the Indian Bar 
Councils Act and Section 6 of the Part B 
States Laws Act, read with Section 16 of the 
Hyderabad General Clauses Act; and 
"(3) Whether, irrespective of any enactment, the 
High Court has any inherent power to grant 
permission to Advocates who are not on the 
rolls of this High Court to appear in parti¬ 
cular civil cases.” 

(5) In view of the fact that the authority of 
the Full Administrative Bench as well as of the 
Full Bench hearing the case was being, for the first 
time, questioned by an Advocate of a party, it was 
considered necessary by me that the larger Bench 
should consist of all the Hon’ble Judges present 
in Court on that day. In the larger Full Bench 
on 7th August 1951, I put the following questions 
to Mr. Ekbote, the Advocate of the respondent, 
and wanted him to satisfy me before we heard 
him on the points referred to the larger Bench: 

(1) Whether it is open to a lawyer of a party to 
question the authority of the Court granting 
permission to an Advocate already on the 
rolls of another High Court in this Country 
to argue in a particular case in which he is 
appearing against him; 

(2) Whether once the permission having been 
rightly or wrongly given, can it be questioned 
by him on the ground that it was given ex 
parte or should the matter be raised, if at 
all, before the Administrative Bench, on the 
strength of whose resolution the permission 
was granted by the Bench; 

(3) Whether the permission having been granted 
and having been communicated and the Ad¬ 
vocate concerned having come all the way 
from Nagpur on the strength of the permis¬ 
sion, and further having regard to the reci¬ 
procal treatment extended to Advocates of 
Part B States by the Nagpur Bar Council, it 
would be proper to question the authority 
now at this stage and further delay the pro¬ 
ceedings of the case and whether it would 
not affect the dignity of this Court? 

(6) I plainly indicated to the learned Advocate 
that my object in putting these questions was that 
if he agreed with me and did not wish to press 
his points, the matter could be closed and a lot 
of the valuable time of the Court would be saved, 
which we can ill-afford just now with so many 
criminal cases awaiting disposal and that if he still 
considers that he, an Advocate of a party, can 
validly object to the appearance of an Advocate 
against him, he can go on with his arguments. It 
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was submitted by him in answer that he as a 
lawyer and particularly as the Secretary of th- 
Bar Association felt that the matter was very im¬ 
portant and it was his duty to argue the law 
points in the interests of the local Bar also. He 
contended that the orders of the Full Bench us 
well as of the Full Administrative Bench are ultra 
vires' and against law, and as such, he was entitled 
to question the same. He further contended that 
when a Court after hearing him had refused per¬ 
mission to Mr. Phadke to appear, that order could 
not be altered by the Court behind Ins back and 
he could have the same re-opened as being an 
order passed ex parte. 

(1) In my opinion, no lawyer of a party can 
take such an objection to the exercise of the 
powers by the High Court under the amended 
Sub-section (18) of Section 13 of the High Court 
Act, No. Ill Of 1337 Fasli, which distinctly lays 
down that it is the High Court that shall frame 
rules and prescribe the qualifications necessary 
for a barrister or a pleader to appear, act and 
plead for the parties before it, and certainly not 
on the ground that it was an ex parte order. The 
order permitting a competent lawyer to appear in 
a particular case is a matter between the Court 
and the person permitted. It is entirely an ad¬ 
ministrative matter and one regulating the proce¬ 
dure in the Court. In my view if such objections 
are allowed, they not only affect the dignity of 
the Court but impede the speedy disposal of cases. 
In a matter like this, there can be no question 
of setting aside an ex parte order, for permitting 
;or enrolling an Advocate is never done in the 
presence of the opposite party. It neither affects 
the merits of the case nor the jurisdiction of the 
Court. I do not think that it is the concern of 
a lawyer of the opposite party to stop the Court 
from hearing the facts and the law of a case in 
open Court from any competent lawyer particularly 
I when an Advocate of this High Court who is on 
: the record is also present and assisting the Court* 

: On this ground alone tills objection of the Ad- 
' vocato for the respondent is unsustainable. 

(8) Now, regarding the points referred to us 
by the Full Bench, my opinion in brief is as 
Jfollows: 

With respect to the first question, just because 
all the provisions of the Bar Councils Act or 
the Legal Practitioners Act have not been made 
applicable by notification it does not mean that 
the High Court cannot in exercise of the adminis¬ 
trative jurisdiction take notice of the change in 
the situation made by the application of the Indian 
laws and the reciprocity that is needed in the 
[altered circumstances of the country. Section 3 
: of the Hyderabad Legal Practitioners Act has 
. been repealed and Is no longer in force and at 
; any rate it certainly does not control the exercise 
of powers of this Court under Sub-section (18) of 
•Section 13 of the High Court Act. Besides S. 3 
: of the said Act refers to persons who are entitled 
to practice as a matter of right. As Mr. Phadke 
rightly contended, to have a right to appear in a 
case is one thing and to permit anyone to appear 
in a special case is quite another thing. In one 
' case it is the right of the individual and in an- 
iother, it is the discretion of the High Court. 

(9) In the same connection, It was further argued 
•by the Advocate for the respondent that this power 
of the High Court cannot be exercised unless some 
extraordinary circumstances arise. Under what 
circumstances the permission should be granted is 

Court decide ^d not for the Advocate 
*01 the other side to question. When the Full Bench 
or the High Court considered that the circum- 
stancp did warrant the exercise of such a power, 

°P en to the Advocate of the 
W to challenge it. In fact, twenty-two 
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vears ago Snri Alladi Krishnaswamy Iyer, an Ad¬ 
vocate of the Madras High Court applied and 
obtained permission from the then Chief Justice 
who permuted him to appear in a case before ne 
was enrolled in this Court. My answer therefore 
to the first question is that want of notification 
makes no difference and the High Court has full 
powers to grant such a permission. 

(10) With respect to the second question, my 
answer is that the effect of the application of 
S. 19 i4) of the Indian Bar Councils Act and S. 6 
of the Part B States (Laws) Act, read with S. 16 
of the Hyderabad General Clauses Act does not 
save S. 3 of the Hyderabad Legal Practitioners Act. 

S. 19 (4) of the Indian Bar Councils Act is the usual 
provision made in the case of repealed and 
amended enactments. It has nothing to do with 
the grant of a permission to an Advocate enrolled 
in other High Courts in India. If anything, it 
supports the contention that whatever prohibition 
there may have been under S. 3 of the Hyderabad 
Legal Practitioners Act and the rules made there¬ 
under, they cannot be deemed in force as being re¬ 
pugnant to the context of this Act. Similarly, S. 6 
of the Part B States (Laws) Act read with Section 
16 of the Hyderabad General Clauses Act provides 
the saving of the previous operation of the law and 
treats the acts done thereunder so far as they are 
not opposed to the provisions of the new law. In 
my opinion, none of these Sections come in the 
way of the High Court granting permission to a 
lawyer to appear in a particular case. In the 
very nature of things, the High Court has the 
power to grant permission when it deems it neces¬ 
sary in the interest of justice. 

(ID With respect to the third question, the 
answer is in the affirmative. Whether it is called 
the inherent or the incidental power, every High 
Court does and must have the power to regulate 
its own business, specially when it is admitted that 
it is a Court of record. 

(12) After my above opinion was ready, Hon’ble 
Justice Qamar Hasan brought it to my notice that 
respondent No. 3 was dead even before the refer¬ 
ence was made to tins Bench and he thought That 
the reference was infructuous, being made in the 
absence of a necessary party to the appeal. I do not 
think that this affects the questions to be decided by 
the present Bench, which are purely legal questions 
and do not decide the merits of the case in any 
way. Hence I have pronounced my opinion. 

(13) QAMAR HASAN, J: Yesterday I had asked 
the Registrar to place the following lines before 
my Lord the Chief Justice for necessary order: 

"While going through the file to collect facts to 
give them as the background of the occasion which 
resulted in the present reference to a larger Bench, 
I found that Tejmul had died before the refer¬ 
ence was made. Inspite of the fact that Appel¬ 
lant No. 2 had sent a letter addressed to the 
Registrar of the High Court on 16th October 1950 
along with the copy of the application (Q. V.) 
which he had instructed his counsel Mr. Vishwa- 
nath Das of the Aurangabad Bar to file before 
this Court, the attention of the referring Judges 
or those of the present Bench was drawn to the 
fact of the death of respondent No. 3 neither by 
the learned counsel Mr. Phadke nor by Mr. Nar- 
sing Rao. Advocate appearing on behalf of the ap- 
peilants nor by Appellant No. 2 himself who had 
been present throughout during the proceedings. 
As I am given to understand that the majority of 
the Judges composing the Bench have prepared 
their judgments which are due to be delivered on 
28-8-51, I take this opportunity in time to bring 
to their notice the fact of the death of respondent 
No. 3. I am afraid the Bench, as the 
stands, cannot be said to be in a position to do- 
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liver any judgment unless substitution proceedings 
are completed or it be held that the reference 
was infructuous being made in the justifiable ab¬ 
sence of a necessary party to the appeal.” 

My Lord the Chief Justice has consequently ordered 
my opinion to be circulated among the Judges 
with a view that if any of them chose they may 
give their opinion on the point raised by me. As 
there is no opportunity now to hear the advocates 
of the parties, I have to see for myself how the 
matter stands and what is the law applicable to 

(14) The procedure adopted by appellant No 2 
was something extraordinary. Instead of filing an 
application he, as I have already said, addressed 
a memorandum to the Registrar saying 

“I am sending herewith an application for being 
filed in an appeal pending before the Full Bench 
of your High Court. I understand that the appeal 
is fixed for arguments on 18-10-50. My Counsel 
is Mr. Vishwanath Das, Bar-at-Law, Aurangabad, 
and I have instructed him to file application like 
the one sent herewith. But to err on safe side I 
am also sending this application directly to the 
Court concerned through you. Please put up the 
application with the record for further orders and 
request the Hon’ble Judges to kindly adjourn the 
appeal." 

The application attached to this memorandum said 
that Respondent No. 3, Tajmul was dead leaving 
behind him his widow by name Dhapibai; that the 
deceased died issueless and it had come to the 
knowledge of the appellant that the widow had 
adopted a son who would now be the legal repre¬ 
sentative of the deceased Tajmul. The name of 
the boy and the date of his adoption were not 
known to the appellant-receiver, therefore an ap¬ 
plication to bring the name of the legal represen¬ 
tative on record could not be filed. The applicant 
further said that he was collecting the necessary 
information in that respect and would soon file 
an application in respect of the legal representa¬ 
tion. 

(15) No application with necessary particulars 
has as yet been filed by the appellants. It is 
provided by Section 399 read with Section 405 
Hyderabad Civil Procedure Code respectively cor¬ 
responding to Order 22, Rules 4 and 11 that where 
one of two or more respondents dies and the right 
to sue does not survive against the surviving res¬ 
pondent or respondents alone or a sole respondent 
or sole surviving respondent dies and the right to 
sue survives, the Court on an application made in 
that behalf shall cause the legal representative of 
the deceased to be made a party and shall proceed 
with the appeal. 

(16) The result of these provisions is that on 
.the death of a party the appeal would lapse into 
la state of suspense and its hearing cannot be taken 
|up without the legal representative being brought 
\on the record. Unfortunately, I find myself unable 
to act on the application whatever may be its worth 
unless it is stamped. The proper and the only 
order that can be made at this stage would be 
to allow time to the appellant under Section 33 
of the Hyderabad Court Fees Act to properly 
stamp the application. Therefore, I give two days 
for that purpose and order the appeal to be posted 
to 30th August 1951. 

(17) SHRIPAT RAO, J: This appeal has been 
referred to the Full Bench for the consideration 
of three questions. It will be convenient to state 
briefly the facts of the case out of which this 
appeal has arisen in order to understand and ap¬ 
preciate the full import of the questions which are 
now before us for decision. 

(18) Ramdayal, the present appellant and one 
V. R. Oke, in his capacity as Official Receiver sub- 
•mitted a petition on 17th Dai 1355 F. (17th Novem¬ 
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ber 1946) against Shankarlal and others in the- 
Sadar Adalat Court at Aurangabad stating that 
the counter-petitioners had been declared insolvents 
by the First Class Sub-Judge at Akola; that Peti¬ 
tioner No. 2 has been appointed as the Receiver 
in that case and that as the counter-petitioners 
nad been declared insolvents by that Court the 
property of the counter-petitioners within the juris¬ 
diction of the Court at Aurangabad (forming part 
of State of Hyderabad), be given in the possession 
of the Receiver on the basis of the aforesaid order 
oi the Akola Court. This petition was dismissed 
by the Nazim, Sadar Adalat, Aurangabad, on the 
ground that the judgment and order of the Akola 
Court, being a foreign Court, was not binding. 

(19) Against this order the Petitioners filed this 
appeal, which was argued before a Division Bench 
(consisting of Qamar Hasan and A. Srinivasa 
Chan, JJ.,) which on 1-3-1359 F. : 1-12-1950 iefer- 
red the appeal for disposal to a Full Bench stating, 
that the three following questions fell to be de¬ 
cided : 

tl) Whether the Sub-Judge Court of Akola was 
a Court of Adalat-e-Sarkar-e-Ali (A Court 
of the Hyderabad State)? 

(2) If the 1st question is answered in the 
negative whether a receiver appointed by the 
Court at Akola can have any right or interest 
in the property of the insolvent? and 

(3) Whether the appeal was tenable in view of 
the provisions of the Hyderabad Insolvency 
Act? 

The Division Bench expressed its opinion that, 
while deciding the appeal, the above 3 questions 
may also be decided by the Full Bench. 

(20) The case was adjourned before the Full 
Bench, on various dates for reasons mentioned in» 
the proceeding-sheets. It would appear from the 
proceedings-sheet, dated 4-4-1951 that the Appel¬ 
lant Mr. Oke who is the Receiver in the Insolvency 
case submitted an application for adjournment oi 
the case on the ground that one Shri Phadke had: 
been engaged as his Counsel and that Shri Phadke 
having fallen ill the case may be adjourned t cy 
enable Shri Phadke to argue the case after he 
gets better. The Full Bench ordered that the 
prayer is reasonable and that the case be adjourned’ 
to 3-7-1951. It is clear also from the petitioner 
of the said Official Receiver, dated 15-1-1951 that 
he had with the permission of the Akola Court 
engaged the said Shri Phadke, Bar-at-Law to argue 
this appeal before the Full Bench. 

(21) It is with this back ground of facts, that 
the appeal came up for arguments before the Full 
Bench consisting of 3 Hon’ble Judges: on 3-7-1951;. 
(according to the definition of this High Court 
Jalse Kemela means a Full Bench consisting of 3* 
Hon’ble Judges) and the said Full Bench recorded? 
the following order: 

*’3-7-1951: Mr. Phadke, an Advocate of the Nagpur 
High Court, wishes to appear in the case on behalf 
of the Appellant and asked for permission. Mr. 
Phadke has not been enrolled in this Court. His 
contention is that as the Bar Councils Act has 
been made applicable, he is eligible to make an 
appearance provided the Court gives him permis¬ 
sion. We are afraid we cannot agree with this 
contention. It is true that the Bar Councils Act 
has been applied to Part "B” States but under that 
Act Rules have not been framed. In the absence* 
of the Rules providing for permitting Advocates 
of other High Courts to appear in particular cases, 
the old provisions would continue and according, 
to these provisions only such a Pleader who has 
been enrolled here can make an appearance. As 
Mr. Phadke had not been enrolled here he cannot 
appear as an Advocate in this case. There is no* 
provision in the Civil Procedure Code to allow a« 
Pleader to appear without being enrolled. Thus. 
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we cannot grant permission to Mr. Phadke to 
appear in this case. (Sd) Qamar Hasan, J. 

(Sd) Manoher Pershad, J. 

(Sd) A. Srinivasa Chari, J.” 

(22) After the said order was delivered, 
Mr. Phadke submitted an application, dated 
4-7-1951. stating that the Hon'ble the Chief Justice 
be pleased to permit him to appear for the appel¬ 
lants in the appeal.. He also referred to the afore¬ 
said order of the Full Bench (dated 3-7-1951.) and 
mentioned the fact that in cases pending before 
the Nagpur High Court that High Court permits 
Advocates, enrolled in other High Courts (includ- 
(including the Hyderabad High Court) 
io appear and argue with the permission 
of the Chief Justice, Mr. Phadke, there¬ 
fore, prayed that the Hon'ble the Chief Justice 
may be pleased to permit him to appear in the 
case on the principle of reciprocity. On the basis 
of this petition the Hon'ble the Chief Justice con¬ 
vened on 4-7-1951 a meeting of the Full Adminis¬ 
trative Bench consisting of all the Hon’ble Judges 
present on that day and the following resolution 
was passed by the said Administrative Bench: 

“The Bar Councils’ Act has been applied to 
Hyderabad, by the Part "B" States’ Laws Act and 
the High Court has already moved the Government 
to notify the date on which it should come into 
force. Until the rules are framed under the Bar 
Councils’ Act, cases may arise wherein it may be 
just and convenient to permit an Advocate of 
another High Court to appear in a particular case 
pending in the High Court. The Administrative 
Bench of this High Court or the Bench before 
which the case is to be heard may give such per¬ 
mission since tile Indian Legal Practitioners’ Act 
is now in force. Under that Act every High Court 
has the power to permit an Advocate enrolled in 
another High Court to appear in a particular case.” 
It would appear from the proceedings of the said 
Administrative Bench that all the present ten 
Hon’ble Judges (forming this Bench) took part in 
it and that the said resolution was passed by a 
majority. 

(23) After the aforesaid resolution was passed, 
the Hon'ble the Chief Justice made the following 
endorsement on Mr. Phadke’s petition: 

"Dated 4-7-1951: This may be placed before the 
Bench concerned. (Sd) R. S. NAIK, 

^ Chief Justice.” 

When the petition was accordingly placed before 
the Bench concerned, the following orders were 
made by the Hon'ble Judges: 

"Dated 4-7-1951: The Advocate is permitted to 
appear and argue the appeal in view of the resolu¬ 
tion passed today, by the Full Administrative 
Bench of this High Court. 

(Sd) Manoher Pershad, j. 

4-7-1951. 

(Sd) A. Srinivasa Chari, J.” 
j 4-7-1951 

"In deference to the resolution passed by the 
Administrative Bench today, I see no reason to 
differ from my learned brother permitting Phadke 
to appear and argue. (Sd) Qamar Hasan, J.” 

4-7-1951. 

On the basis of the aforesaid endorsements per¬ 
mitting him to appear and argue the appeal, 
Mr. Phadke was informed by letter No. 6061, dated 
4-7-1951 that his application requesting for per¬ 
mission to appear and argue the appeal fixed for 
nearing on 20-7-1951 has been granted and that he 
is permitted to appear. 

(24) At this stage when the case came up for 
hearing on 20-7-1951, Mr. Ekbote, Advocate on 
behalf of the Respondent raised an objection that 
Mr. Phadke cannot appear and argue the appeal. 
Lengthy arguments were heard by the Full Bench 
on 6th August, 1951. The Full Bench came to 
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the conclusion that the file should be placed for 
the formation of a Fuller Bench for deciding the 
three questions referred to in the referring judg¬ 
ment. That is how the case has come up before 
this Bench. _ . t 

(25) It would appear that Mr. Ekbote. the 
learned Advocate on behalf of Respondents raised 
an objection (preliminary in its nature) that 
neither the Administrative Bench nor the Full 
Bench constituted to hear the appeal had nower 
to grant permission to Mr. Phadke to appear in 
the case and if such permission was granted it was 

‘ultra vires/ t „ 

(26) To a question put by the Hon'ble the Chief 
Justice during the course of arguments before us,. 
Mr. Ekbote, the learned Advocate, replied that he 
had no objection to Mr. Phadke appearing and 
arguing the case but when asked about the legality 
of permission granted to Mi*. Phadke he has made 
this objection. 

(27) Mr. Ekbote. the learned Advocate, has argu¬ 
ed his points at length. To my mind, the first 
question that falls to be decided in this connection 
is whether permission as aforesaid once having 
been granted on 4-7-1951 to Mr. Phadke to appear 
and argue the appeal, can Mr. Ekbote, the learned 
Advocate representing the Respondents Shankarlal 
and others take any objection at all when the 
appeal came up for hearing treating the same as 
a question arising for decision with regard to the 
merits of the appeal. 

(28) The material points affecting the merits 
of the appeal which require decision, are as al¬ 
ready stated, whether the Order of the Akola Court 
declaring the Respondents as insolvents is bind¬ 
ing on the Aurangabad Court and whether the 
Receiver appointed by the former Court should 
be given possession of the property within the 
jurisdiction of Aurangabad Court and whether the 
appeal was tenable under Hyderabad Insolvency 
Act. It is clear that the decision of the question 
whether Mr. Phadke is permitted to appear and 
argue the appeal or debarred from appearing does 
not in any way affect the merits of the appeal 
Thus the Respondents for whom Mr. Ekbote ap¬ 
pears have no right to question the validity of 
the permission granted by the Full Bench to appear 
and argue the appeal which is pending. In my 
opinion such an objection cannot lawfully be taken 
in the appeal itself, and the order of the Full Bench 
permitting Mr. Phadke cannot be called a judicial 
order so as to bind the rights of the parties in¬ 
volved in the appeal. It is a matter of little con¬ 
sequence so far as the Respondents are concerned 
— for whom Mr. Ekbote, the learned Advocate, is 
appearing — whether Mr. Phadke argues the case 
on behalf of Appellants or some other lawyer 
argues. In my opinion, Mr. Ekbote, on behalf of 
Respondents has no right to enter into a discus¬ 
sion as to whether the permission granted by the 
Full Bench to Mr. Phadke was ‘ultra vires or *intra 
vires. That is not a question either directly or 
indirectly connected or falling to be decided in the 
appeal. AH the arguments which have been ad¬ 
vanced against the granting of permission are 
irrelevant so far as the merits of the appeal are 
concerned and the Respondents’ Advocate, 
Mr. Ekbote, has no LOCUS STANDI either to 
agitate or re-agltate, the permission granted to 
Mr. Phadke to appear and argue the case. It is 
necessary to stress this point even at the risk of 
repetition. ‘Prima facie’ the question of granting * 
permission to a Counsel to appear and argue an * 
appeal or a case on behalf of particular party 
is a matter which concerns only the Counsel or 
Advocate and the Court granting permission. ’ 
Occasions may arise when a party may object to 
the appearance of a lawyer, on grounds of profes- ’ 
sional conduct. But no such objection has been j 
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taken against Mr. Phadke in this appeal. I, there¬ 
fore, hold that the Respondents, tor the learned 
Advocate, Mr. Ekbote) have no right to raise an 
objection against the permission granted to 
Mr. Phadke. It is well settled that persons who 
are not parlies to a. case, or a suit or appeal or 
any other proceeding, have no light to agitate 
or argue the points involved in the case. Hence, 
so tar as the question of granting permission to 
Mr. Phadke is concerned, it is a question which 
has got to be decided on the Administrative side 
of the High Court having jurisdiction with regard 
to decision of questions pertaining to legal practi¬ 
tioners. I am clear in my mind that the permis¬ 
sion granted to Mr. Phadke, on the basis of the 
resolution of the Full Administrative Bench is in 
the exercise of the jurisdiction which the High 
Court has over legal practitioners and it is the 
Administrative jurisdiction of the High Court over 
logal practitioners. Thus, the objection raised by 
Mr. Ekbote, the learned Advocate, does not arise 
in this case and must be dismissed. 

'29) Mr. Ekbote, the learned Advocate, has argued 
that the Full Bench on 3-7-1951 disallowed the 
prayer of Mr. Phadke for his being permitted to 
appear and argue the appeal on behalf of the 
Appellants and that on a subsequent date either 
the said Bench or the full Administrative Bench 
.had no right to go against that Order. When 
questioned as to how he can request the Court, 
to reconsider the order granting permission, he 
>aid that the said order was ex parte and, there¬ 
fore, he can raise the objections. I am afraid, 
the argument is based on misapprehension and 
the supposition that the Respondents, (clients of 
Mr. Ekbote) were parties to the proceedings re¬ 
garding the grant of permission to Mr. Phadke. 
The only parties to the proceedings of the raid 
grant of permission were the Bench granting the 
permission and Mr. Phadke who sought fhe per¬ 
mission. If permission had been refused to 
Mr. Phadke, it was he who could have had re¬ 
course to further remedy either by way of appeal 
or review. Neither the Appellants nor the Res¬ 
pondents in the appeal could have had any remedy 
before the higher authorities. It the parties in 
the appeal could not argue against the refusal of 
the Court to grant permission, they cannot equally 
argue against the order granting permission. The 
notion that the order of the Full Bench granting 
permission was ex parte is erroneous and we can¬ 
not go into a discussion with regard to the pro¬ 
priety of the permission granted to Mr. Phadke 
while deciding the questions arising in this appeal. 

(30) Mr. Ekbote wanted to argue t he point as 
AMICUS CURIAE; but such a request knocks the 
bottom of Mr. Ekbote’s argument against 
Mr. Phadke. If we can allow Mr. Ekbote to argue 
as a friend of the Court, how can he say that we 
cannot allow Mr. Phadke to argue the appeal in 
/he same capacity. 

<(31) The point was discussed whether the order 
granting permission is judicial or administrative 
in its nature. At the outset I wish to clarify the 
point that whether the said order be treated as 
judicial or administrative, it does not confer any 
right on the Respondents to raise an objection 
against the order granting permission. Even in 
judicial proceedings, persons who are not parties 
can have no say with regard to questions involving 
between parties. They have no LOCUS STANDI. 
In my opinion, the Jurisdiction of the High Court 
with regard to the granting of permission (or 
otherwise) is administrative, and quasi judicial In 
its nature as it relates to the appearance of an 
Advocate. The important point to be kept in mind 
is that the proceeding for permission granted to 
"Mr. Phadke must be kept separate and dLrtinct 
£rom the appeal, to argue and appear in which 


the said permission was given. The application of 
Mr. Phadke for the grant of permission was for 
invoking the jurisdiction of this High Court which 
it has over legal practitioners under various rules 
and exactments. m re ‘Sudhansubaia. 1 Pat 10-* it 
was held that the proceedings relating to enrolment 
o! Pleaders are administrative and not judicial. 

(32) In view of the above, I am of the opinion 
that the objection of Mr. Ekbote is untenable and 
the questions referred to do not arise. 

<33) In this connection, I wish to consider the 
nature of the resolution of tne Full Bench on the 
administrative side dated 4-7-1951 referred to above. 
In my opinion it is a binding and operative reso¬ 
lution with regard to the exercise of jurisdiction 
ot this High Court concerning legal practitioners, 
and as the same question has been raised in an¬ 
other grab on behalf of person and persons having 
no LOCUS STANDI, the decision ol the said Full 
Bench is binding upon this Bench as well. Inci- 
aently, this Bencn consists of the self-same Hon’ble 
Judges who constituted the said Full Administra¬ 
tive Bench. We are asked to exercise the same 
jurisdiction over the legal practitioners which we 
have already exercised sitting as Full Bench on the 
administrative side. As that decision of the Full 
Bench is binding upon us, all the three questions 
referred to us should be answered in one sentence 
that they have been directly or indirectly con¬ 
sidered by the said Full Bench on the Administra¬ 
tive side and, therefore, the resolution on the Ad¬ 
ministrative side is a sufficient reply to these 
questions. 

(34) Having arrived at the conclusion as nar¬ 
rated above, it is not necessary for me to express 
any detailed opinion with regard to the arguments 
advanced by Mr. Ekbote as AMICUS CURIAE, but 
the very fact that I have permitted him to argue 
as AMICUS CURIAE goes to show that I have 
ample authority to allow any person to argue the 
point as a friend of the Court whether that person 
is an Advocate of this High Court or of some other 
High Court or is a non-Advocatc and an ordinary 
person. 

(35) I will now shortly answer the three ques¬ 
tions referred to us. The first question is worded 
as follows: 

*‘Q. No. 1: Having regard to the fact that all the 
provisions of the Indian Bar Councils’ Act of 1926 
and the Indian Legal Practitioners’ Act of 1897* 
have not been made applicable to the Hyderabad 
State by a proper Notification in this regard 
whether the High Court has the power to grant 
permission to any Advocate from outside who is 
not on the rolls of this High Court to appear and 
argue in a civil case?” 

My reply to this question is that this High Court 
has, subject to rules, if any, the inherent power 
to grant permission to any Advocate from outside 
(or to any person) to appear and argue in a 
civil case though the name of such an Advocate 
may not be on the rolls of this High Court. In 
this connection what we have to see and decide is 
whether there is any prohibition in any enact¬ 
ment from taking the help by the Court of any 
person who mav be in a position to assist and 
enlighten the Court in arriving at a correct con¬ 
clusion with regard to the questions arising in 
the case so that justice may be done. The Court’s 
right to seek the assistance of persons whether 
Advocates or not and to permit them to argue 
or represent matters is inherent. Mr. Ekbote 
vehemently argued that in view of Section 3 of 
the Hvdorabad Legal Practitioners’ Act of 1318 
Fasli, this High Court cannot give permission to 
any Advocate lrom out side to a ppe ar in a cas e. 
• Obviously the^correct year should be 1879 and 
not 1897.) i 


1951 

In my opinion this argument is erroneous ana 
untenable. It is based upon a wrong undeistand¬ 
ing of the meaning of the said Section 3. Tms 
Section is in 'pan materia' with Section l°o( 
the Indian Legal Practitioners Act of 18(9 and 
when translated reads as follows: . 

-Section: 3. No person shall practise as a Pleadei 
unless he obtains a Sanad of Vakalat. 

It is clear from the wording that unless a Pleader 
obtains a Sanad he is not entitled to practise. Put 
being entitled to practise as a matter of right after 
obtaining the Sanad is one thing and being per¬ 
mitted to appear and argue in a case by the Court 
concerned is another thing. In the one case the 
Court cannot refuse or prohibit the Pleader who 
has obtained the Sanad Trom practising, but in the 
other case, the Court has a discretion and can 
refuse permission though there is no obligation 
or duty imposed upon the Court to prohibit that 
person (be he or she a Pleader without a Sanad 
of the Court) from appearing and arguing in a 
particular case. Thus, in the aforesaid Section 3 
there is nothing to prohibit the Court from grant¬ 
ing permission to any person to argue a case. 
Mr. Ekbote entered into a long argument stating 
that Section 3 of the Hyderabad Legal Practi¬ 
tioners' Act is still good law in spite of the provi¬ 
sions of the Part "B” States Laws Act of 1951 
(which has made the Indian Bar Councils' Act and 
the Indian Legal Practitioners' Act applicable to 
Hyderabad State). In view of my above interpre¬ 
tation of Section 3, it is not necessary for me to 
discuss at length whether the said Section 3 is 
still' valid or has been repealed. There is much 
that can be said in favour of the view that the 
said Section 3 stands repealed on account of 
Section 6 of the said Part “B” States Laws Act. 
but this will be a mere academic discussion. I 
do not wish to express my final opinion on the 
point. As stated in the foregoing lines even as¬ 
suming that the said Section 3 is good law, it is 
not relevant to the question before us and it does 
not prohibit or take away the right of the Court 
to permit any person in a civil case to appear and 
argue the same. It is well settled that the Court 
has inherent power to act in cases which are r.ot 
covered by the express provisions of any law, where¬ 
in Justice has to be done. Mr. Ekbote's argu¬ 
ment, that as there are no express provisions either 
in the Hyderabad Legal Practitioners' Act or in 
the Civil Procedure Code empowering this Court 
to permit outside lawyers, such outside lawyers can¬ 
not be permitted, must therefore, be rejected. The 
inherent power of the Court has to be invoked 
in such cases whenever the ends of Justice demand 
the same, vide 'Hukum Chand Boid v. Kamalanand 
Singh', 33 Cal 927; 'Rasik Lai Datta v. Bldhumukhl 
Dasi', 33 Cal 1094, In which Justice Mookerjee has 
observed at page 1098 that it is a fallacy to sup¬ 
pose that the Code of Civil Procedure Is exhaustive. 
The Code of Civil Procedure was not intended to 
be and is not exhaustive. The Code does not affect 
the power, and the duty of the Court in cases 
where no specific rule exists, to act according to 
equity, Justice and good conscience, though in the 
exercise of such powers, it must be careful to 
see that Its decision Is based on sound general 
principles and is not in conflict with them or the 
intentions of the legislature. I may state on the 
same analogy that the Hyderabad Legal Practi¬ 
tioners’ Act is not exhaustive and does not affect 
the inherent power of the Court and does not 
prohibit this Court from acting on the sound 
general principles laid down in the Legal Practl- 
woners Act or the various rules under the Bar 
councils’Act to permit outside lawyers to appear 
~*, a P^ lcu!ar case. In this connection It may be 
^ High Courts In India where 

jhaye nuwte rules under Bar Councils* Act 
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and there is always the provision permitting, under 
certain conditions, outside lawyers to appear in 
a particular case. I do not think there is any 
justification for this High Court to be a singular 
exception by holding that outside lawyers cannot 
and should’not be allowed to practise in specific 
cases. The general principle of law and the in¬ 
tention of legislature is dear from the various 
rules (though not yet applied herei that the Court 
has power to allow outside lawyers to appear in 
a specific case. The powers of the Court are not 
rigidlv circumscribed by the provisions of the 
Hvderabad Legal Practitioners’ Act and, to repeat 
the words of the learned Justice Mookerjee, I can¬ 
not assent to the theory that the Court has no 
power to make a particular order though it may be 
absolutely essential in the interests of justice, 
unless some section can be pointed out as a 
direct authoritv for it. Vide also Hari Singh v. 
Bulaqimal & Sons'. AIR (27) 1930 Lah 20, and 
■Peirce Leslie & Co.. Ltd. Cochin v. Perumal', 40 
Mad. 1069. In 'Narsingh Das v. Mangal Du'oe', 5 All. 
163 at p 169, it has been held that Courts are to 
act upon the principle that every procedure is to 
be understood as permissible till it is shown to be 
prohibited by the law. As a matter of general 
principle, prohibitions cannot be presumed. 
This cuts at the root of the argument of Mr. Ek¬ 
bote that we have no power to grant permission 
to an outside lawyer. In 'Naresh Mohan v. Brij 
Mohan’, AIR (20) 1933 P. C. 43 the Privy Council 
has held that where there is no express provision 
the Court has inherent power to determine how 
its proceedings should be conducted. In 'Bansidhar 
Upadhya v. Mt. Gujrati', AIR (26) 1939 All 688. 
the Allahabad High Court held that the Court has 
inherent power to act according to justice, equity, 
and good conscience. Thus, even if we assume 
that there are no rules permitting outside lawyers 
to appear and argue in a civil case, we have in¬ 
herent power to invoke the said principle of grant¬ 
ing permission and in order to act on the principle 
of justice, equity, and good conscience we must 
follow the rule of the Nagpur High Court, (in 
which Mr. Phadke has been enrolled) which has 
made rules permitting the lawyers enrolled in our 
High Court to appear and argue with the permis¬ 
sion of that Court. The inherent powers 
oi the Court are very wide and indefinable 
and it is dangerous to attempt to define the in¬ 
herent powers of the Court — Vide ‘Bhagwan 
Baksh v. Surendra Bikram’, A I R (11) 1924 Oudh 
11. Of course, the exercise of the inherent power 
by the Court must be consistent with the general 
principles of law and with the Intention of the 
legislature. Thus, even assuming that the general 
principles of the law permitting outside legal prac¬ 
titioners have not yet been brought Into force In 
Hyderabad due to want of proper notification, 
they can be invoked and there is no prohibition to 
invoke them on the principles of justice, equity, 
and good conscience and granting permission in 
the absence of rules cannot be said to be incon¬ 
sistent or ’ultra vires’. 

(36) The second question referred to js is as 
follows: 

'Question No. 2’ : what Is the effect of the 
application of Section 19, Clause 4 of the Indian 
Bar Councils' Act and Section 6 of the Part “B" 
States Laws Act read with Sec: 16 of the Hydra- 
bad General Clauses Act." 

In view of the facts of the case, I do not feel It 
necessary to discuss this question in detail as It 
becomes merely academic In the light of my 
opinion already expressed in the above lines. The 
purport of the question obviously seems to indicate 
that Section 3 of the Hyderabad Legal Practitioners' 
Act is still valid; and I have answered question 
No. 1 on that assumption. It is not necessary tor 
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me to canvas it any further. My answer to the 
question is in the negative. 

(37) Question No. 3 is as follows: 

Q No. 3’ : Whether irrespective of any en¬ 
actment, the High Court has any inherent power 
to grant permission to Advocates who are not on 
the rolls of this High Court to appear in particular 
civil cases. ,, 

My answer to this question is in the allirmatlve. 
I have sufficiently discussed the nature of the in¬ 
herent powers of the High Court in this matter 
and have come to the conclusion while discussing 
my answer to question No. 1 that this High Court 
has inherent powers to grant permission to out¬ 
side Advocates in fit and proper cases to appear 
and argue, and until specific rules are made 
under the Bar Councils' Act and the Legal 
Practitioners' Act of 1879, the principles underly¬ 
ing the rules made by the various Bar Councils 
with regard to the grant of permission to outside 
Advocates can generally be followed. In the result, 
the rule contained in the resolution of the Full 
Administrative Bench dated 4-7-1951 referred to 
above has got to be followed until the passing of 
the rules alter proper Notification by Govern¬ 
ment. 

(38) After this opinion was recorded, my atten¬ 
tion was drawn to the fact that Respondent No. 
3 Tejmal had died before the present reference 
was made by the three Hon'ble Judges, and that 
no steps have been taken to bring the legal repre¬ 
sentatives of the deceased on record in the ap¬ 
peal. It was suggested that as the proceedings re¬ 
garding the addition of legal representatives of 
the deceased have not been gone through, the 
judgment of this Full Bench cannot be pronounc¬ 
ed, the appeal being incomplete. 

(39) My learned brother, Hon'ble Qamar Hasan 
J. is of the opinion that as the legal representa¬ 
tive proceedings have not been completed, this 
Pull Bench will not be in a position to deliver any 
judgment till the completion of those proceedings; 
or in the alternative he is of the opinion that the 
reference should be treated as infructuous, being 
made in the absence of necessary parties to the 
appeal. 

(40) With the utmost respect, I do not agree 
with the view of my learned brother. As I have 
already observed in the foregoing paragraphs, 
the Respondents are not necessary parties 
for the decision of Mr. Phadke's application, and 
the fact that one of them is dead is of no conse¬ 
quence. Mr. Phadke may wish to argue that the 
legal representative proceedings are not necessary 
and in spite of the fact that the appeal be held to 
have abated as against Respondent No. 3, that fact 
cannot affect the merits of the appeal. We have, 
therefore, to decide the question of permission 
given to Mr. Phadke, irrespective of the fact whe¬ 
ther the legal representative proceedings with re¬ 
gard to Respondent No. 3 have been completed or 
not. 

(41) In the result, I hold that the permission 
given to Mr. Phadke was 'intra vires’ being based 
on the said resolution of the Full Administrative 
Bench, and the objection of Mr. Ekbote must be 
overruled. 

(42) A. M. ANSARI, J.: The circumstances that 
have occasioned this reference to a Fuller Bench 
are briefly as follows: 

(43) On 3-7-1951 there was a civil case before a 
Full Bench of this Court in which both parties 
were represented by Advocates. At the commence¬ 
ment of the hearing Mr. Phadke, an Advocate of 
the Nagpur K-'gh Court who was not enrolled as 
an Advocate here, sought special permission of the 
Bench to argue the case on behalf of one of the 
parties. It seems Mr. Gopal Rao Ekbote, an Ad¬ 
vocate of this Court who was appearing on behalf 


A. I. B, 

of the other party raised no objection to it at the 
tune. But in view of the fact that Mr. Phadke was 
not on tne rolls of Advocates of this Court and 
Sec. 3 of Hyaerabad Legal Practitioner's Act cebarred 
hun from practising as a lawyer here, ‘he Bench 
felt unable to grant him permission, and a date was 
tlxed for the hearing of the appeal. 

t44i In the meantime, the matter was brought 
before the Administrative Bench and it resolved 
by a majority that in view of the facts that the 
H yderabad Legal Practitioners' Act stood repealed 
and the Indian Bar Councils Act was not yet fully 
applicable to this State, and new rules in this be- 
haif had not yet been framed, the High Court could 
grant such permission. The Full Bench, therefore, in 
the light of the aforesaid resolution of the Ad¬ 
ministrative Bench gave permission to Mr. Phadke 
to appear in the case before it. But when the case 
came up for hearing on a subsequent date, and Mr. 
Phadke stood up to argue, Mr. Gopal Rao Ekbote, 
the Advocate on the other side raised an objection! 
On being informed that in compliance with a re¬ 
solution of the Administrative Bench, they had 
permitted Mr. Phadke to argue the case on the 
other side, Mr. Gopal Rao Ekbote challenged the 
validity of the permission and complained that the 
granting of such permission without hearing him 
was irregular, besides, neither the Administrative 
Bench nor the Full Bench for that matter, had 
power to grant permission in face of the prohibi¬ 
tive provisions of the Hydrabad Legal Practitioners’ 
Act. The permission so granted, therefore, was 
ultra vires. Thereupon the Full Bench again heard 
both the Advocates and though preferring the 
arguments of Mr. Gopal Rao Ekbote, felt some 
difficulty in arriving at a definite conclusion on the 
point at issue, and have referred the following 
three questions to a Fuller Bench: (After stating 
the questions referred as given in para 4 of this 
report His Lordship proceeded.) 

(45) It will be observed that there was another 
very important question involved in these proceed¬ 
ings to which the attention of the Full Bench was 
not drawn, viz., when once audience was granted 
by their Lordships of the Full Bench to an outside 
Advocate, howsoever bad in law or improper it may 
appear to anybody, a party, or its Advocate is r.ot 
entitled to question the validity or propriety of 
such permission as it did not in the least affect 
the merits of the case before the Court or its juris¬ 
diction. The only instance in which a party or 
its pleader could raise an objection to the appear¬ 
ance of another pleader for the ether 
side is that referred to in the explana¬ 
tion No. 2 of Rule 2 framed under the 
defunct Hyderabad Legal Practitioners' Act. 
But evidently, that is not the case here. 
As the Order of the Full Bench dated 20-7-1951 
referring the matter to us, was silent' on this 
point, his Lordship the Chief Justice put a clear 
question to Mr. Gopal Rao Ekbote as to how he 
could claim a ‘locus standi’ in the proceedings, and 
under what rule of law or procedure he could chal¬ 
lenge the validity of the permission given by the 
High Court, and question its powers. His only ex¬ 
planation was that inasmuch as it was a point of 
law and affected the rights and privileges of the 
local bar, he felt called upon to draw the attention 
of the Court. As is obvious, this was hardly con¬ 
vincing. The proper course for a member of the 
bar, if he had any grievance, was to approach the 
Administrative Bench of the High Court. A Jea¬ 
lous guardian of the rights and privileges of both 
the bar and the bench, and of their dignity and 
traditions as it is, it would not have hesitated to 
revise its Order if it affected the real interests of 
the local bar adversely and unfairly. It was natu¬ 
rally expected of an Advocate of this Court, that 
he would extend a hand of welcome to a brother 
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in the noble profession from outside and not oppose 
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(48) Now it is obvious that the repeal of the 
Hyderabad Legal Practitioners’ Act is completely 


him much less obiect to his appearance in a parti- Hyderabad Legal rracutioners net 

5S2r“ aner the &£t had granted him per- effected, and only rules, bye-law. seneme, form 
CUlar case alter me z t^mwi imner the n-nealed Act are saved and 


mission. Mr. Gopal Rao Ekbote, however, lenows 
his calling and its noble traditions better and needs 


etc., iramed under the repealed Act are saved ana 
not the provisions of the statute itself. If I have 


no Zm£ ^om any other quarter” What we are understood Mr. Gopal Rao Ekbote* argument wr- 
concerned with is his questioning the authority of rectly his contention is, that since all the pro\ 
the Court and challenging the validity of its deci- sions of the Indian Bar Councils Act and the 
sions in matters entirely extraneous to the case Indian Legal Practitioners Act which could take 
in which the Advocate was appearing, and which the place of the provisions of the defunct statute, 
had no bearing whatsoever on the rights of the Secs. 3. 5 and 13 of the repealed Act, will still be 
party he represented. This can, in no circum- deemed to be in force. This logic is beyond my 
stances be encouraged, for it strikes at the very comprehension. How can the absence of a law on 
root of discipline and decorum in Court. Any how, any particular subject give life again to a defunct 
os Mr. Gopal Rao Ekbote was permitted a hearing statute, or a repealed enactment on the subject, 
by their Lordships of the Pull Bench on this unless there is an express provision in the repeal- 
point, and they themselves felt doubts regarding ing statute itself? As I have dealt above tne proviso 
their own powers to accord special permission to to Sec. 6 of Part B States (Laws) Act does not 
Mr. Phadke to argue in the case before them, I save any of the provisions of the Hyderabad Legal 
proceed to examine Mr. Gopal Rao Ekbote's ob- Practitioners’ Act, though it saves rules, regula- 
jections and record my opinion on the questions tions, schemes, bye-laws, framed thereunder. There- 
referred to us by the Full Bench. fore the contention that Sec. 3 or 13 of the Hyder- 

(46) In order to better appreciate the arguments |? ad L«6 al Practitioners’ Act is still good law speaks 
for and against the assumption of power by the for itself- I am afraid this whole argument is 
High Court in according special permission to a based upon a misapprehension of the rules framed 
lawyer who is not enrolled in this High Court, it under the repealed enactment which do not le- 
is necessary to refer to certain matters, which can- t>° the question under consideration, 
not be disputed. There was a local enactment on 149 ' Now let us turn to the other argument of 

the subject, viz., the Hyderabad Legal Practitioners’ Mr. Gopal Rao Ekbote. that is. with regard to the 
Act of 1318 F., which now stands fully repealed provisions of Sec. 19 (4) of the Indian Bai 
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under the provisions of the Part B States (Laws) Council’s Act. Obviously, it envisages an eventu- 
Act. Sec. 3 of the defunct statute reads as fol- ahty when all the provisions of the Indian Bar 
1 0WS . Council’s Act have been made applicable to any 

-No parson shall be entitled to pr.et.ee as . let,- “»» C 0 ° r ur pleaTrs ^uSTlraSl^TSS 

■* weade«hlp-t Sen' t“med.“ ■STp™v& 

Wiu not be entitled to a sanad ot pleaderehip, and under"’the* D^ovinons^^anv^other °cnact 

lavs down inter alia that onp who is pxpmnt from crued under the pio\isions of any other enact- 

the pleadership examination will, however, be en- ^f 6 the“ind^n^Rar 'council’s 

titled to a sanad, and Sec. 10 exempts Barris- hlJf not 

ters and holders of the LL. B. degrees of any re- nH nrtafw. 

cognised University from the local nleAdershin t)een applied so far and the rights and privileges 

=“we y U SXrJad fSZFt ac U tmoLm’ e A P ct 0V a ^not O L!^ 

a Rflnftd frnm omr wicrVi c^nurf nr oHiof nni. r * xi^citrabaa Legal Practitioners Act are not being 
India sec ?3 provldSthat^wrsoiS^xemot from afIected and therefore no question of saving or 
the exaSatLn wiU not be enXdto JrSJ f% rdi ?| °/ t l Uch T If this clause 

without obtaining a Ufe sanad. It wiU be noted ip h nl 

that Sec. 4 and Sec 32 of the Act emnower the that till all the provisions of the Indian 

High Court to make rules with the sanction of the Hone^Tc^^ amhc^hte^A th?Qt 

Government for the purposes of this Act. Now tl0nerb Act weie made applicable to the State, the 

though there are _ rules under Sec. 13 of the High P f rov !±?? ° f ^l. r ,!Pl a i ed 3 Ct ^ 11 lnspl * 


Court Act regarding lawyere who wUl be en» ° f *»“«* Act 

to appear before the High Court no rules relating such Interpretation if accepted will result in 
to this subject have been framed under Sec 4 a c ° n .? ict la * s and must ^ avoided - An int er- 
or Sec. 32 of the Hyderabad Legal Practitioners’ p 1 re , ta , tion .therefore consonant with the repealing 
Act, and the rules that exist under these sections , b K e 1 ? ore acceptable, 

do not refer to the question before us at the pre- , * e .JP rd p0 n * stressed by Mr. Ekbote 

sent moment. Thus it will be clear that practising relates to the provision of Sec. 16, Hyderabad 
without a sanad is prohibited by the provisions of G S a lP lau u ses Act A w ^ lch u reads : 
the Statute itself, and not under any rules or bye- , Whether by any Act which is not to come into 
laws made thereunder. force immediately on the passing thereof a power 

(47) Thp pnMrp hnHv Af fh P wvHoroKart T ^. * conf erred to make rules.then that power 

.""S' L“eV^°^ t f h %h? ea repeaS ^ *?° "Otentta * that though 

that regard wWch reads ■ P B W tbe rule-making power was there, the enforcement 

, Of rules to be made has been put off, still rules 

t* ovlded further that subject to the preceding were being framed and enforced before the applica- 
provlso anything done or any action taken (includ- tion of the provisions which sanction their en- 

any -,;.•‘rule’, regulation, form, ye-law, or forcement. This argument seems to be based on 

framed) under any such law shall be a misapprehension. The High Court has not fram- 
aeemed to have been done or taken under the cor- ed any rules under the Indian Bar Council's Act 

Act or Ordinance now so the question of their premature enforcement 
extended to that State and shall continue to be in does not arise at all. what has actually happened 
Sh. a “°/ dln8ly 11111653 “ d until superseded by Is that after the repeal of the Hyderabad Sal 
or „ an y action taken under the said Practitioners’ Act, and the non-appllcaUon of the 
Act or Ordinance. 1 ’ entire Indian Bar Council's Act a void has been 
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created, which had to be filled up to meet contin¬ 
gencies. I agree that neither Sec. 151 nor the 
Order No. 3 of the Civil Procedure Code applies 
to the case. There was already an Advocate of 
this Court representing the party on whose behalf 
Mr. Phadke sought permission to argue, so the 
the question of the exercise of the inherent powers 
of the High Court under Sec. 151 does not arise; 
and the term •pleader’ used in the Code means 
only such pleaders as are entitled to practise 
under the rules of the High Court. If it meant 
any pleader, enrolled or not, Mr. Phadke would 
appear and argue in this Court as matter of 
right and would not have applied for a special per¬ 
mission. In fact he relies on rules framed under 
Clause 18 of Sec. 13 of the High Court Act, which 
clearly indicates that the Court can grant such per¬ 
mission. So. in my opinion, there was no difficulty 
in accepting this contention of Mr. Phadke. So 
long as there was a rule, no matter whether it was 
framed under the Hyderabad Legal Practitioners' 
Act, or any other enactment, it must be given effect 
to. The doctrine of *in pari materia' does not in¬ 
tervene, for it envisages the existence of two laws 
on the same subject, which must be read together. 
Here the prohibiting Act is defunct, and the per¬ 
mitting Act still survives. The proviso to Sec. 6 
of the Part B States (Laws) Act saves the rules 
and not any of the provisions of the Hyderabad 
Legal Practitioners' Act and as I have stated be¬ 
fore, the rules under the repealed statute, thus 
.saved do not cover the point at issue. The High 
Court, therefore, in the absence of any rules yet to 
be framed under the Indian Bar Council's Act or 
the Indian Legal Practitioners' Act could assume 
as a Court of record, power to meet contingen¬ 
cies not provided for. While issuing the :ule, 
which Mr. Gopal Rao Ekbote challenges, the Full 
Administrative Bench had belore it, the rules under 
the High Court Act, and a precedent even in face 
of the Hyderabad Legal Practitioners' Act while it 
was in force. 

(51) My answer will, therefore, be in the affirma¬ 
tive to question No. 1 and to question No. 2, it will 
be that Sec. 19(4) of the Indian Bar Councils Act 
and Sec. 6 of Part B States (Laws) Act read with 
Sec. 16 of the Hyderabad General Clauses Act, has 
no effect on the special permission accorded to an 
Advocate not on the rolls of this Court in the cir¬ 
cumstances detailed above. To the question No. 

3, my answer is that this High Court as a Court 
of Record, in absence of rules may have recourse 
to its inherent powers to meet any contingency not 
provided for. 

(52) Reference answered accordingly. 

(53) MANOHAR PERSHAD. J.: The Full Bench 
consisting of myself and my learned brothers, 
Qamar Hasan and Srinivasachari. JJ. had referred 
the following three questions to a higher Bench: 
(After stating the questions as given in para 4 of 
this report His Lordship proceeded.) 

(54) With regard to the first question, Mr. Ek¬ 
bote contends that as all the provisions of the 
Indian Bar Councils Act and the Indian Legal 
Practitioners Act have not been made applicable 
to the Hyderabad State, the provisions of the 
Hyderabad Legal Practitioners Act would remain in 
force and the High Court has no power to grant 
permission to any Advocate from outside, who is 
not on the rolls of this High Court, to appear and 
argue in a civil case. Reliance was placed upon 
Sec. 19, clause (4) of the Indian Bar Councils 
Act, Sec. 16 of the Hyderabad General Clauses 
Act, and proviso to Sec. 6 of the Part B States 
Laws Act of 1951. Mr. Phadke on the other side 
concedes that all the provisions of the Indian Bar 
Councils Act and the Indian Legal Practitioners 
Act have not been made applicable to the Hydera¬ 
bad State, but contends that the Hyderabad Legal 
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Practitioners Act is not in force and has been re¬ 
pealed by the Part B States Laws Act of 1951 and 
there is no other provision prohibiting an Advocate 
from outside to appear in a case; on the contrary 
Rules 3 & 4D of the Hyderabad High Court which 
are in force clearly enable the High Court to grant 
permission to an outsider to appear. In order to 
appreciate the arguments of the parties, a reference 
•o c.:e provisions of Sec. 19, clause (4) of the Indian 
rfar councils Act, sections 16 and 19 of the Hyder- 
oad General Clauses Act, the proviso to Sec. 6 of 
the Part B States Laws Act, and Rules 3 & 4 of 
the Hyderabad High Court Act is necessary. 

(55) Sec. 19, clause (4) of the Indian Bar Coun¬ 
cils Act reads as under: 

When this Act has come into force in respect 
of any High Court, any provision of any other 
enactment or any order, scheme, rule, form or bye¬ 
law made thereunder which was before that date 
applicable to Advocates, Vakils or Pleaders entitled 
to practise in such High Court shall, unless such 
a construction is repugnant to the context or to 
any provision made by or under this Act be con¬ 
strued as applying to Advocates of the High Court 
enrolled under this Act." 

(56) Sec. 16 of the Hyderabad General Clauses 
Act is in the following words: 

"Where by any Act which is not to come into 
force immediately on the passing 'hereof a 
power is conferred to make rules or 

to issue orders with respect to the applica¬ 
tion of the (said) Act or with respect to the ap¬ 
pointment of any Judge or Officer or to the estab¬ 
lishment of any Court or Office or with respect to 
the person by whom or the time when or the place 
where or the manner in which, or the fees for 
which anything is to be done under the said Act 
then that power may be exercised at any time 
after the passing of the said Act, but rules or 
orders so made or issued shall not take effect till 
the commencement of the said Act." 

(57) Sec. 19 of the Hyderabad General Clauses 
Act runs thus; 

"Where any Act or Regulation is, after the com¬ 
mencement of this Act, repealed and re-enacted 
with or without modification, then unless it is 
otherwise expressly provided, any order, scheme, 
rule, form or bye-law issued under the repealed 
Act or Regulation shall, so far as it is not incon¬ 
sistent with the provisions re-enacted, continue in 
force and be deemed to have been made or issued 
under the provisions so re-enacted." 

(58) The proviso to Sec. 6 of the Part B States 
Law’s Act is to the following effect: 

"Provided further that subject to the preceding 
proviso anything done or any action taken (includ¬ 
ing any appointment or delegation made, notifica¬ 
tion, order, instruction or direction issued, rule, 
regulation, form, bye-law or scheme framed, certi¬ 
ficate obtained, patent, permit or licence granted 
or registration effected) under any such law shall 
be deemed to have been done or taken under the 
corresponding provision of the Act or Ordinance 
as now extended to that State and shall continue 
to be in force accordingly unless and until super¬ 
seded by anything done or any action taken under 
the said Act or Ordinance." / 

(59) Rules 3 and 4D of the Hyderabad High 
Court Act run thus: 

Rule 3: 

•In the High Court the following pleaders would 
be entitled to appear: 

(a) Those who were entitled to appear before the 
coming into force of these Rules; 

(b) Those who have been permitted to appear 
under these Rules by the Administrative 
Bench." 
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** “Those who are entitled to appear in any Hig.i 
Court, Chief Court or the Court of Judicial Com¬ 
missioner in British India." 

;50> Sections 8 to 16 of the Indian Bar Council* 
Act have not been made applicable to the Hydera¬ 
bad State so far. Sunilany the provisions o. the 
Indian Legal Practitioners Act pertaining to tnc 
question at issue have also not been made applic¬ 
able In view of this it has to be seen whether 
the old provisions of the Hyderabad Legal Practi¬ 
tioners Act would remain in force or stand repeal¬ 
ed 

161) From a perusal of the provisions of Sec. 19, 
clause (4) of the Indian Bar Councils Act, Sections 
16 Si 19 of the Hyderabad General Clauses Act, 
and the proviso to Sec. 6 of the Part B States Laws 
Act, it would be apparent that when the new enact¬ 
ments have not been brought into force in full the 
existing laws would continue unless they are re¬ 
pugnant to the provisions of the laws (Sections ol 
the laws) applied. It is a well recognised common 
law rule that when any Act passed repeals another 
in whole or in part and substitutes some provision 
or provisions in lieu of the provision or provisions 
repealed, the repealed enactment remains in force 
until the substituted provision or provisions come 
into operation, vide Maxwell’s Law of Interpreta¬ 
tion of Statutes, page 406. This principle has also 
been incorporated into Sec. 11 of the (English) 
Interpretation Act of 1889 (clause 63). 

(62) Mi*. Phadke urges very strongly that Part B 
States Laws Act clearly repeals the Hyderabad 
Legal Practitioners Act and so it cannot be said 
that the Hyderabad Legal Practitioners Act is still 
in force. I am afraid I cannot accept this conten¬ 
tion. If this argument is accepted, then it would 
mean that there is no law in existence at all. 
which, in my opinion, would neither be the inten¬ 
tion nor the spirit. If Part B States Laws Act were 
the only provision, then from the provisions of the 
Part B States Laws Act it could be said that the 
Hyderabad Legal Practitioners Act is not in force 
and has been repealed. But if these provisions 
are considered along with Sec. 19. clause (4) of tne 
Indian Bar Councils Act read with Sections 16 & 
19 of the Hyderabad General Clauses Act, the con¬ 
tention that the Hyderabad Legal Practitioners Aci 
has been repealed does not hold good. Part B States 
Laws Act is in general terms and does not refer 
to any particular Act but to all the Acts. Thus, 
if the effect of any particular Act has to be con¬ 
sidered, a reference to the provisions of that parti¬ 
cular Act is necessary. Even if it is assumed that 
the Hyderabad Legal Practitioners Act has been 
repealed, I cannot agree that it has been repealed 
in to to, but only such provisions of the old Act will 
stand repealed ’pro tanto* as are inconsistent with 
the provisions which have come into operation. In 
the result, Sec. 3 of the Hyderabad Legal Practi¬ 
tioners Act would remain in force till ihe corres¬ 
ponding Sections of the Indian Legal Practitioners 
Act and the Indian Bar Councils Act are 
made applicable to the Hyderabad State. To 
hold otherwise would not only be absurd but is 
bound to create uncontemplated and mischievous 
results. 

(63) The other contention that the rules framed 
under the Hyderabad High Court Act remain in 
force also does not hold good. These rules were 
framed by the Administrative Bench under Sec. 
13, clause (24) of the Hyderabad High Court Act 
and not under the Hyderabad Legal Practitioners 
Act, These rules and the Hyderabad Legal Prac¬ 
titioners Act have to be read together. These rules 
do not provide for permission being granted to an 
Advocate of another High Court, but they only 
indicate what class of persons would be entitled 
to practise before the High Court. Thus, I feel 
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that inasmuch as the particular provisions relat¬ 
ing to the granting of permission to outside Ad¬ 
vocates have not been applied and no rules nave 
been framed under the Indian Bar Councils Act. 
the existing iaw would prevail, being no^repugnant 
to any of the provisions oi the laws aT-tualiy ap¬ 
plied. No such repugnancy has been pointed out 
either. If I take into consideration the existing 
law. Sec. 3 of the Hyderabad Legal Practitioners 
Act’is clear in so far as the question of granting 
permission to outside Advocates is concerned. It 
does not confer any power on the High Court to 
grant permission to an outside Advocate unless he 
gets himself enrolled in this High Court. I am 
driven to the following conclusion. All the provi¬ 
sions of the Indian Bar Councils Act and the 
Indian Legal Practitioners Act have not been made 
applicable. There is no other provision in the Civil 
Procedure Code nor any other enactment authoris¬ 
ing the Bench to fcrant permission to an Advocate 
who is not enrolled in this High Court. 

i64) It is urged that according to Art. 215 of the 
Constitution of India, High Court is a Court of 
Record and as such High Court has got power to 
make rules and grant permission. I am afraid I 
cannot in toto accept this contention. 

"A Court of Record means a Court whereof the 
Acts and judicial proceedings are enrolled for a 
perpetual memory and testimony, and which has 
authority to fine and imprison for contempt of its 
authority." 

It does not follow from this that if the High Court 
ls a Court of Record, it has got the power to legis¬ 
late also. Even assuming that it has the power 
to make rules still it does not help the contention 
ol Mr. Phadke as admittedly no rules have been 
framed so far. 

(65) It was further contended that according to 
Sec. 2, clause (15) and Order 3, Rule 4 of the 
Civil Procedure Code any person could make an 
appearance for another in Court and no Limitations 
or restrictions can be imposed. In order to ap¬ 
preciate this point a reference to the said provi¬ 
sions is necessary. Sec. 2, clause (15) defines a 
•Pleader*. 

•“Pleader* means any person ‘entitled’ to appear 
and plead for another in Court, and includes an 
Advocate, a Vakil.” 

In this definition, the words used are ’any person 
•entitled to appear*. Naturally this would mean 
•entitled to appear according to law.’ To hold 
otherwise would mean that any person, irrespective 
of whether he is qualified or not, would be entitled 
to appear. Similarly, in Order 3, Rule 4, the word 
used is ‘Pleader* appointed. This also would mean 
a pleader appointed who is 'entitled to appear.* To 
my mind this definition also does not help the con¬ 
tention of Mr. Phadke. 

(66) During the course of the arguments, a re¬ 
ference was made to Art. 19 (g) of the Constitu¬ 
tion of India. To my mind this Article does not 
apply, as no question of the infringement or viola¬ 
tion of any fundamental right arises. Mr. Phadke 
is always free to get himself enrolled and practise 
his profession as a lawyer provided he conforms 
to the Regulation regarding enrolment. At all 
events it amounts only to a reasonable restriction 
within the meaning of clause (6) of Art. 19. 

(67) Lastly, it is urged by Mr. Phadke that the 
High Court has got inherent power to grant permis¬ 
sion to Advocates, who are not on the roils of this 
High Court, to appear in particular civil cases. I 
do not agree with this contention either. The ques¬ 
tion of inherent power would arise only where there 
is no specific provision of law. When the Hydera¬ 
bad Legal Practitioners Act is still in force, which 
specifically prohibits an outsider to appear unless 
he is enrolled In this Court no question of exercise 
of Inherent power arises at all. 
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(68) Thus, I would answer the questions referred 

to as under: 

1. The High Court has no power to grant per¬ 
mission to any Advocate from outside, who is not 
on tiie rolls of this High Court, to appear and 
argue in a civil case, since the provisions of the 
Indian Bar Councils Act of 1926 and the Indian 
Legal Practitioners Act of 1897 have not oeen made 
-ipplicable in their entirety to the Hyderabad 
State. 

2. Sec. 3 of the Hyderabad Legal Practitioners 
Act remains in force unrepealed. The effect of the 
application of Sec. 19, clause (4) of the Indian Bar 
Councils Act of 1926 and Sec. 6 of Part B States 
Laws Act read with Sections 16 & 19 of the Hydera¬ 
bad General Clauses Act is that only such of the 
provisions of the Hyderabad Legal Practitioners 
Act as are inconsistent with the provisions which 
have come into operation will stand repealed ‘pro 
tanto* leaving unaffected the other provisions of 

. the Hyderabad Legal Practitioners Act. 

3. The question of inherent power does not arise 
•when there is a specific provision of law. 

• (69) The question of the death of Respondent 
Mo 3 Tejmal does not affect the legal points refer¬ 
red by the Full Bench as they do not relate to the 
merits. So I am of opinion that without the legal 
representatives of Respondent No. 3 being brought 
an the record the questions referred to by the Full 
Bench could be answered. 

(70) M. A. ANSARI. J.: It would facilitate my 
answers to the three questions referred to the larger 
Bench if I were to give first the Hyderabad law 
relating to the permission or enrolment of Vakils 
prior to the inauguration of the Constitution, as 
well as before the passing of the Part-B States 
(Laws) Act, III of 1951. Briefly described, it is 
similar to those in Part-A States before the enact¬ 
ment of the Indian Bar Councils Act. There is 
the Hyderabad Legal Practitioners Act, 6 of 1318 
Fasli, whose Section 3 said that no person was en¬ 
titled to practise unless he had obtained a Vakalat 
Sanad (Certificate) and Section 32 authorises the 
High Court to frame rules for purposes of the Act 
which should be previously approved by the 
Government. There are other Sections of the Act 
relating to the suspensions of Vakils similar to 
those of the Legal Practitioners Act, XVIII of 1879; 
but it contains no provisions analogous to Sections 
4, 38 or 41 of the Central Act. Then on Shaban 15, 
1344 Hijri: March 1, 1926, a Charter was granted 
to this Court, which divides the Court’s jurisdiction 
into Judicial and administrative and says that the 
'Court shall exercise them according to an Act to 
be specially passed by the legislature of the State. 
The Act called the Hyderabad High Court Act, 3 
of 1337 Fasli (1927-28), was later enacted and Sub¬ 
section (18) of Section 13 of the Act is of parti¬ 
cular importance; for it confers powers on the 
administrative Bench to frame rules as to the 
qualifications of the Barristers and Vakils who 
would be entitled to appear or plead on behalf of 
the litigants in the High Courts and also how 
many of them would be called Advocates and what 
shall be their privileges. In exercise of these powers. 
Rules were framed. Rule No. 4 enumerates the 
persons who can be permitted so to appear before 
the High Court, and Cl. (d) of this Rule says that 
any person entitled to appear in any High Court. 
Chief Court, or Judicial Commissioner’s Court may 
be granted that permission. It is obvious that the 
administrative powers of this Court under this 
Sub-section are distinct and not dependent on the 
Hyderabad Legal Practitioners Act; for, were I to 
construe otherwise, the entire Rules relating to the 
Advocates would be 'ultra vires* as the Hyderabad 
Legal Practitioners Act contains no provision re¬ 
lating to such lawyers. In my opinion, the legal 
position of this High Court by virtue of this Sub¬ 


section (18) is similar to those of other High Courts 
in Part A States under Clauses (9) and (10) of 
the Letters Patent of the Calcutta, Bombay and 
Madras High Courts or similar clauses in the 
Letters Patents of the other High Courts. 

(71) This was the position when the Constitu¬ 
tion of India was inaugurated. By Art. 225 of the 
Constitution the jurisdictions of the existing High 
Courts and the respective powers of the Judges in¬ 
cluding any power of making rules of the Courts 
are to be the same as those immediately before 
the commencement of the Constitution, and by 
Art. 238, this continuance is also applicable to 
this High Court. Therefore, the administrative 
powers of the High Court relating to the permis¬ 
sion to persons for purposes of appearance is still 
continued and is independent oi the Hyderabad 
Legal Practitioners Act. 

(72) There is one further Article which I would 
quote at this stage, and that is Art. 19 which 
secures to all citizens of this country seven free¬ 
doms. the last being to practise any profession or 
to carry any occupation or trade or business. It is 
true that by sub-clause (6), reasonable restrictions 
on the exercise of this right of profession is allow¬ 
ed in the interest of the general public; but it 
is the High Court which has to determine having 
regard to the circumstances of the particular case 
how far the restriction is reasonable. If I come 
to the conclusion as I have done in this case, that 
any particular Section of the Hyderabad Legal 
Practitioners Act places unreasonable restriction, 
then that provision is void under Article 13, Cl. (1) 
of the Constitution as being opposed to the funda¬ 
mental rights given by the Constitution. It has 
been argued before this Full Bench that Section 3 
of the Hyderabad Legal Practitioners Act requires 
from every lawyer before he puts in appearance 
to be enrolled in this Court and have a Sanad. 
The position is different in other High Courts in 
Part A States where under the Rules framed 
under the Bar Councils Act, an Advocate on the 
roll of any High Court can with the permission 
of the Chief Justice appear without being so en¬ 
rolled. I am of opinion that this necessity of 
Sanad from any citizen of India who is already 
enrolled in anoher High Court of this country Is 
unreasonable, and therefore, void. So far I know, 
no Advocate can be on the rolls of two High Courts 
at the same time and this necessity of having a 
Sanad is unjustified. The position, therefore, be¬ 
fore the passing of the Part-B States (Laws) Act, 
III of 1951, was that the High Court has power 
to grant permission on the administrative side 
under Sub-section (18) of Section 13 and that 
Section 3 of the Legal Practitioners Act was no 
longer a law. 

(73) Under Section 67)f the Part B States (Laws) 
Act, if immediately before the appointed day there 
was in force in any Part B State any law corres¬ 
ponding to any of the Act or Ordinance extended 
to that State, that Law shall stand repealed 
Among the different Acts, the Legal Practitioners 
Act of 1879 and the Bar Councils Act of 1926 have 
been applied. But all the Sections of these Acts 
have not become operative; for by sub-section (3) 
of Section 1 of the Bar Councils Act, only 
Sections 2, 17, 18 and 19 have become operative 
and the rest of the Sections are to be extended 
subject to Notification by the State Government. 
The position is similar as regards the Legal Practi¬ 
tioners Act whose Section 1 alone has become 
operative and the rest are subject to the Notifica¬ 
tion of the Government. No such Notifications 
have been issued by the Government of this State, 
and therefore the entire Acts are not operative. 
Section 6 of the Part B States (Laws) Act of 1951 
does not appear to me to repeal all the previous 
laws; for it contemplates repeal on extension and 
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where the extension is only of parts only so much 
<il the local Acts stand repealed which are con¬ 
trary to the extended provisions of the Central 
Act. As regards the other parts which have not 
been extended, they are operative until appro¬ 
priate extending Notifications are made. The non- 
extension of all the provisions of the two Central 
Acts, therefore, leaves the High Court's power ot 
granting permission still existent. 

(74) There is another Central Act which is in¬ 
consistent with Section 3 ot the Hyderabad Legal 
Practitioners Act and this is the Code of Civil 
Procedure (Amendment) Act, 1951. Section 14 of 
the Act amends the heading of Part IX and 
Section 116 of Act VI of 1908. In the heading of 
the Part “Chartered High Courts" had been de¬ 
leted and instead the words "High Courts for Part 
B States" have been also substituted. In Section 
116 ol the said Code, the words *'Part-B States” 
have been also inserted. Now, in the Civil Proce¬ 
dure Code, the word ‘pleader* is by Section 2, Sub¬ 
section (15) defined to mean any person entitled 
to appear and plead for another in Court and in¬ 
cludes an Advocate, a Vakil, or an Attorney of 
a High Court. It is admitted that the Advocate 
to whom permission has been granted is an Ad¬ 
vocate of the Nagpur High Court, and therefore 
he appears to be included in the definition of the 
word ‘pleader.' By Order 3, Rule (1), appearance 
can be put in by a recognised pleader and it seems 
to me that if there was no Rule of the High Court 
then under Order 3, Rule (1), the Advocate could 
appear as a matter of right, for, under Sub-section 
(2) of Section 107 of the Civil Procedure Code, 
this right is extended to the appellate Court. This 
right, however, is subject to the Rules framing 
powers of the High Court contained in Section 119 
which means that the rule-framing powers of the 
High Court are still preserved. Section 3 of the 
Hyderabad Legal Practitioners Act requiring 
Sanads, etc., has therefore become void on ground 
of inconsistency under Art. 254 of the Constitution. 
This is an additional ground for my opinion that 
Section 3 of the Hyderabad Act is not good law 
either on the ground that it is an unreasonable 
restriction on the right of a citizen" to practise 
his profession and also because it is void being 
inconsistent with Order 3, Rule (1) of the Civil 
Procedure Code which authorises a pleader includ¬ 
ing an Advocate on the roll of any High Court to 
appear subject to the Rule-making powers of the 
High Court. The administrative Bench has autho¬ 
rised permission and the objection is not sus¬ 
tainable. 

(75) I now proceed to answer the three questions 
referred to the higher Bench. 

(i) The fact that all the provisions of the Indian 
Bar Councils Act of 1926 or the Indian Legal 
Practitioners Act of 1897 have not been made 
applicable to the Hyderabad State by proper 
Notifications in this regard leaves the High Court's 
powers under Sub-section (18) of Cl. 13 of the 
iHigh Court Act, still intact, which has been pre¬ 
served by Art. 225 of the Constitution and per- 
Imipion can be granted by it to any Advocate from 
outside who is not on the rolls of this Court. 

(il) Sub-section (4) of Section 19 contemplates 
a state of things when the full Bar Councils Act 
has been made applicable and as that has not 
been done, no question relating to construction 
of Sub-section (4) arises. Similarly, Section 6 of 
the Part-B States (Laws) Act contemplates repug¬ 
nancy of particular Sections, and it does not con¬ 
template repeal of the whole local laws irrespective 
°\ c ;“ e ^plication of the entire Act. As the per- 
ha ? been given long after Section 3 of 
J?® ■ fi y der abad Act has become void because of its 
WjUi Art 19 Cl. (g), no question of 
section 16 of the Hyderabad Repealed Act arises. 
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(iii) This question overlooks Sub-section (18) of 
Section 13 of the High Court Act which indepen¬ 
dently ot Legal Practitioners Act authorises High 
Court to frame rules for permitting Vakils to 
appear in the case. If we were to construe this 
Act subject to Hyderabad Legal Practitioners Act, 
then all the rules relating to the creation of Ad¬ 
vocates or relating to the privileges would neces¬ 
sarily be ‘ultra vires’, for the Hyderabad Legal 
Practitioners Act contemplates no Vakils as Ad¬ 
vocates. The rule making power is independent of 
the provisions of the Legal Practitioners Act. In¬ 
deed, about 22 years back, Sir - Alladi was per¬ 
mitted to appear without his being compelled to 
take a Sanad. That Sub-section, in my opinion, 
similar to the powers for enrolling Advocates con¬ 
tained in several Letters Patent of the High Courts 
of Part-A States and it has been preserved by 
Art. (225) of the Constitution. It is true that 
such powers are subject to the provisions contained 
in the Bar Councils Act; but then the entire Act 
has not been extended for there has been no Noti¬ 
fication. The power is preserved to us by the 
Constitution, and is continued by Section 119 of 
the Civil Procedure Code. I would be loath to 
waive merely on the objections not substantiated. 
But apart from these powers, I fail to understand 
why we are restrained from calling upon a com¬ 
petent lawyer to assist this Court m any parti¬ 
cular case, should the Court think it necessary 
to seek his help in a particular case. 

(76) The Administrative Bench having power to 
grant permission, it can also delegate those powers 
and the resolution of the Administrative Bench 
was fully within the jurisdiction when it delegated 
the authority to grant permission to a particular 
Bench hearing the case. I was painfully surprised 
to find permission to a lawyer who is a citizen of 
India and already on the roll of a High Court 
being objected to on the ground of the Section 3 
of the Hyderabad Legal Practitioners Act which 
the Advocate failed to satisfy me to contain reason¬ 
able restrictions on the right of a citizen to practise 
his profession. When the law in all other States 
allows permission, must we be the only High Court 
sustaining the necessity of enrolment even for a 
temporary permission? My answer to this question 
is that the High Court has power to grant per¬ 
mission under the Sub-section as well as under 
its inherent powers. 

(77) MIR SIADAT ALI KHAN, J: The facts of 
this case are stated by the Pull Bench in paragraph 
1 of the order of reference dated 7th August 1951. 
It runs as follows: 

“On 20-7-1951, Mr. Ekbote, Advocate on behalf 
of the Respondent raised an objection that on 3rd 
July 1951 this Bench did not allow Mr. Phadke to 
appear in the case as he had not been enrolled in 
this High Court and objected to his arguing the 
case in the face of the order of tills Bench referred 
to above. We informed Mr. Ekbote that after the 
order of 3rd July 1951, the Administrative Bench, 
by a majority, passed a resolution to the effect that 
whenever an Advocate from outside applied for 
pel-mission to appear in a case, such permission 
ought, ordinarily, to be granted and this permis¬ 
sion might be granted by the Chief Justice or the 
Bench concerned. In view of this resolution this 
Bench granted permission to Mr. Phadke to 
appear in the case. After this Mr. Ekbote con¬ 
tended that neither the Administrative Bench nor 
this Bench had power to grant permission to 
Mr. Phadke to appear in the case, and if such 
permission had been granted it was 'ultra vires ” 
Thereupon, the Full Bench allowed Mr. Ekbote 
to argue and show why he considered the per¬ 
mission to be 'ultra vires’, and after heaving 
Mr. Phadke’s reply preferred the argument of 
Mr. Ekbote and referred three questions for cqn- 
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sideration of a higher Bench. The Hon’ble the 
Chief Justice then constituted this Bench of ten 
Judges and the arguments of Mr. Ekbote and 
Mr. Phadke were heard. I record my opinion be¬ 
low. 

(78> The first thing which strikes me on perusing 
the facts of the case as stated in paragraph 1 
of the Order of reference is whether when the 
Pull Bench permitted Mr. Phadke to appear in the 
case Mr. Ekbote could have objected to the grant 
of permission before the very Bench which granted 
the permission. The Hon'ble the Chief Justice put 
that the first thing when the argument before 
this Full Bench was opened and Mr. Ekbote re¬ 
plied that he could; for the reason that on 3rd 
July permission to represent was refused to 
Mr. Phadke and this order was reversed the very 
next day in his absence. I am afraid there ^s a 
misapprehension here. Evidently the Full Bench 
had jurisdiction to hear the case. The question 
of permitting Mr. Phadke to represent in the case 
was a question which did not pertain to the merits 
of the case or the jurisdiction of the Court; this 
is self-evident, for whether Mr. Phadke was allowed 
permission or not the merits of the case or the 
jurisdiction of the Court were not affected. Evi¬ 
dently therefore, when on reconsideration the Full 
Bench had finally permitted Mr. Phadke to argue 
the case, Mr. Ekbote could not have raised any 
objection to it. Usually when a Bench gives a 
ruling the advocates do not question the authority 
of the Bench before the very same Bench; if they 
think the order is wrong, they file an appeal or 
a revision whichever is permissible; otherwise it 
will lead to an undignified quarrel between the 
Bench and the Bar, the Bench saying that it is 
their order and the Bar arguing that it has no 
power to make such an order and it will be the 
end of orderly conduct of business. Hence once 
the Full Bench after being fortified by the resolu¬ 
tion of the Administrative Bench finally allowed 
Mr. Phadke to have audience in the case, it was 
a ruling which could not have been questioned by- 
Mr. Ekbote before the very same Bench. In this 
view of the matter, it is not necessary to go into 
the various legal points raised by Mr. Ekbote with 
reference to the Indian Bar Councils Act or Indian 
Legal Practitioners Act, etc. Still as .an argu¬ 
ment has been advanced I will examine it briefly. 
Mr. Ekbote's contention is that though the Indian 
Bar Councils Act and the Indian Legal Practi¬ 
tioners Act have been applied to Hyderabad State 
from the 1st of April 1951 by the Part B States 
(Laws) Act 1951, still it is evident from a perusal 
of these Acts themselves that, for the present 
only certain sections apply, while the main body 
of the Acts will come into force only ^en a noti¬ 
fication in this regard is published by the Hydera¬ 
bad Government. The result, according to him, 
is that Section 3 of the Hyderabad LegalPractl- 
turners Act which prohibits audience of anAdvo- 
cate who is not enrolled in this Court is still^ in 
force, and as Mr. Phadke is not en. oiled 
here the audience panted to him 
becomes ‘ultra vires. Section 3 of the 
Hyderabad Legal Practitioners Act He explained 
the continued operation of Section 3 of tne 
Hyderabad Legal Practitioners Act as a result of 
Section 19 (4) of the Indian Bar Councils Act 
fwhich fcas been applied to this State) and Sec 

tion 16 of the Hyderabad ptrt 

read with the second proviso to Section 6 of Part 
B states (Laws! Act. Section 19 (4) of the Indian 
Bar Councils Act reads as follows: 

“When this Act has come into force in respect 
of any High Court any provision of any other 
enactment or any order, scheme, rule form or 
bye-law made thereunder which was before that 
date applicable to advocates, vakils or pleaders en¬ 


titled to practise in such High Court shall __ 

such a construction is repugnant to the context 
or to any provision made by or under this Act be 
construed as applying to ’advocates of the High 
Court enrolled under this Act.” 

Section 16 of the Hyderabad General Clauses Act 
is in the following words: 

“Whereby any Act which is not to come into force 
immediately on the passing thereof a power is 

conferred to make rules. then that 

power may be exercised at any time ‘after the 
passing of the said Act, but rules or orders so 
made or issued ‘shall not take effect till the 
commencement of the said Act. 

The proviso to Section 6 of the Part B State® 
(Laws) Act is to the following effect: 

“Provided further that subject to the preceding 
proviso anything done or any action t ak e n (in¬ 
cluding ‘any*.rule, regulation, form, bye¬ 
law or scheme ‘framed’ .) under any 

such law shall be deemed to have been done or 
taken under the corresponding provision of the Act 
or Ordinance as now extended to that State and 
shall continue to be in force accordingly unless 
and until superseded by anything done or any 
action taken under the said Act or Ordinance.” 

A careful scrutiny of these provisions will show 
that Section 19 (4) of the Indian Bar Councils Act 
envisages the enrolment of the advocates under 
the Bar Councils Act; as EX HYPO- 
THESI the provisions of the Indian Bar Councils 
Act namely Sections 8, 9. 14 and 15 which deal 
with the enrolment of the advocates under the 
Indian Bar Councils Act have not been applied 
to this State so far; hence Section 19 (4) will only 
apply when such enrolment of the advocates under 
the Indian Bar Councils Act takes place and not be¬ 
fore. Similarly though Section 16 of the Hydera¬ 
bad General Clauses Act enables the making or 
rules in respect of any Act which ts not to come 
into force immediately on the passing thereof, still 
it prescribes also In so many express words that 
the rules so made shall not take effect tffl the 
commencement of the said Act: here the 
Bar Councils Act and the Indian Legal Practi¬ 
tioners Act are the Acts that are not to come into 
force immediately, and admittedly no ruleshav 
been framed under them which can be deemed to 
have any application to the question under 
cu^on namely, the audience to Mr PhadteThw 
very clearly argument from both these provision 
is ^ot relevant. Similarly, arguing from second 
proviso to Section 6 of the Part B States <Law*> 
Act does not appear to be relevant; forthlsprmdso 
was quoted by Mr. Ekbote to show that it saves 
only any rules framed, and Section 3 of J®* 
Hyderabad Legal Practitioners Act being a statu¬ 
tory provision cannot by any stretch of imagina¬ 
tion be considered to be a rule ftanwLtoWj 
way, in my opinion all the three 
Sid, the learned advocate W ; E 
that Section 3 of the therS 

Ssr P /ef'L'feetS 3 y tL^rdy 

or has my force and the bottom is taodttdcmt 
of the whole argument of the learned Advocate, 

M (79) k| Ttoc' said learned Counsel referred tothe 
void which will be created if in spite of the rep^I 
it is not considered that Section SorothCTprovi 
sions of the Hyderabad Legal Practitioners Act 
continue to be in force, until all the 
the Indian Bar Councils Act and the Indian 1*8*1 
Practitioners Act are made applicable to UdsStotft 
I am afraid there is not much substance fn tms 
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argument, for the fLrst proviso of Section 6 of the 
Part B States (Laws) Act saves (a> ‘the previous 
operation of any Jaw repealed or anything duly 
done or suffered thereunder, or (b) any right, pri¬ 
vilege, obligation or liability acquired, accrued or 
incurred under any law repealed’ and that is 
enough for the purpose. 

(80) The learned Advocate, Mr. Ekbote argued 
that there is no other provision in the Civil Proce¬ 
dure Code nor any other enactment authorising 
a Bench to grant permission to an advocate who 
is not enrolled in this High Court. I am afraid 
this contention is also not correct, for there is 
such a provision in Section 119 of the Indian Civil 
Procedure Code which falls under its chapter 9 on 
“Special Provisions relating to Chartered High 
Courts.” 

This section runs as follows: 

“Nothing in this Code shall be deemed to autho¬ 
rise any person on behalf of another to address 
the Court in the exercise of its original civil juris¬ 
diction, or to examine witnesses, except where the 
Court shall have in the exercise of the power con¬ 
ferred by its Charter auhorised him so to do. or to 
interfere with the power of High Court to make 
rules concerning advocates, vakils and attorneys.*' 
This section very clearly confers a power on the 
High Court to make rules concerning advocates, 
vakils and attorneys and also refers to the power 
conferred by its Charter in respect of authorising 
any advocate “to address the Court." Again there 
is Sub-section 18 of Section 13 of the High Court 
Act No. Ill of 1337 Fasli which runs as under: 

‘ the determination by framing the rules about 
the competency of Barristers and vakils who will 
be competent to appear on behalf of the contend¬ 
ing parties and applicants to represent them in a 
case by filing replies and conducting it 
Mr. Ekbote argues that this Sub-section 18 only 
deals with the qualifications of the Barristers and 
other Vakils. He also argued that the "Rules re¬ 
garding Vakils and Advocates” framed by the High 
Court under this Sub-section 18 on 11 th Aban 1354 
£ ave “ y eff€ct “ they are not 
d T U S der toe H y deral >ad Legal Practitioners 
ind i i h fl Lf{ C UlIy examined this argument 
3 * a P? afraid 1 cannot agree with it; for Sub- 
* ot Primarily deal with the quali- 
advocates or the vakils but enables 
the High Court to make rules regarding it. It 

relevS Tt *hp b " n8 section - and 1 fail & see the 
nu pffii argument that as the 11th Aban 

Rules are not made under the Legal 

Pnr C thl°?i e iM, ~ Ct , they cannot have any effect. 
For the High Court Act is also a statutory enact¬ 
ment and powers given in that Act to the High 

» but have effect. The oSy queSoS 
that might arise is, whether there is any incon- 
j^oncy between Sub-section 18 and the rules 
made thereunder on the one hand and Section 3 
nf Sf. Hyderabad Legal Practitioners Act No. VI 
of 1318 Fasli on the other, the inconsistency being 

SeC u ion 3 Prescribes enrolment of 
an advocate before he can practise and Sub-section 

RuIm 4 ° f .. the llth A ban 1354 PasU 

d , 0Wn , that the High Court may aUow 

Court n? i the High Court or Chief 
Court or Judicial Commissioner’s Court of India 

there w n J5? t ? nt P appear fn cases. To my mind 
there is no inconsistency. Section 3 is a general 

25 ““ c „d to s ^ b “S 

ttqou an j Section 4 (d) made in 1354 

F^ th ? Hlgh Cou rt Act of 1337 

the Hkh^oifri 1 10 1116 speclal Power of 
before!?- w f L in o r f Spect of oouduct of the cases 
1318 Pocii T7 lon a general provision made In 

Sp 22 £f 3 s a , sPMial provision framed In 
” * aMI “ ter received a Charter, in this way 


alone any inconsistency between these two provi¬ 
sions can be removed. I must here advert to the 
heading of the Part IX of the Indian Civil Proce¬ 
dure Code which runs as "Special Provisions re¬ 
lating to the Chartered High Courts." This also 
indicates that in the conduct of cases before the 
High Court, the High Court is given statutory 
powers to allow a pleader. I have been considering 
so far as if Section 3 of the Hyderabad Legal Prac¬ 
titioners Act is still in force; 1 have already shown 
above that it cannot be deemed to be in force; and 
hence the audience granted to Mr. Phadke under 
Section 4 <d) of llth Aban 1354 Fasli Rules con¬ 
cerning Vakils and Advocates of the High Court 
alone holds the ground and is valid. 

(81i Art. 215 of the Constitution may also be 
referred to. Under it this High Court is a Court of 
record: and every Court of record has inherent 
power to frame the rules for the conduct of its 
own business. Of course, the rules so framed 
should not be in contravention of the law of the 
land. Here as Section 3 is not in force, the order of 
the Administrative Bench allowing audience in 
special cases to advocates of other High Courts 
cannot be considered to be ultra-vires the power of 
a Court of record. 

( 82 ) I cannot also shut my eyes to the transitory 
state oi laws through which this State is passing. 
Its old established laws are being repealed and the 
Indian laws are being applied to it. The policy 
of the Indian Ear Councils Act and the Legal 
Practitioners Act, as well as the policy behind the 
Constitution of India itself, as I understand them, 
appears to be that every facility should be provided 
ior the furtherance of the legal profession. In fact 
Art. 19 (g) of the Indian Constitution makes 
it a fundamental right of every citizen: 

“to practise any profession or to carry on any 
occupation, trade or business." 

v? r waen aU Bharat is one and when 

Mr. Phadke is enrolled as an Advocate of the 
Nagpur High Court which under the rules of that 

him\£m rt ’ they at Present’, prohibits 
him from gettmg enrolled in another High Court 

r«ii ° n ‘P “ ro,ment in this High Court or 
i enrol “ ent ^fusing him permission to 

the'TOirS nf CaSe here se€ms to against 

[aw^rifpi-rprf P times aswell as the letter of the 
n* above. There are several instances 

r? which not only this Court but other High 
Courts also have allowed various advocates to an- 
SE ■ s™ of these Instances 

them. Clt g,t a S may refer*?? th^case Tsir%m 
Ahmed, Mr. Niyamatullah Choudhary and Mr s K 

Judges or ** eTthefpuisne 

Justlce of the Allahabad High 
® nd * Pefore promotion to the Bench thev 
AfZ a P V0Ca l es of Allahabad High Cou ? 

advent of the Constitution Sir Eobal 
Jg 8 * was Prohibited from practising in the 

arguing in P 'th a 6 t’’case^ whkh 1 ° f them 

srsuf as*—'“ n o7«„r a : 
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(83) In view of aii these I am of opinion that 
the three questions framed by the Pull Bench need 
not be answered on the grounds stated in para¬ 
graph l of this Order; or if they are to be replied 
to at all, then the first question should be ans¬ 
wered affirmatively to the effect that the High 
Court has power to grant permission to an advocate 
from outside who is not on the rolls of this High 
Court to address the Court in a civil case. The 
reply to the second question should, in my opinion, 
be that the effect of the application of the sections 
referred to in the question is that it does not save 
Section 3 of the Hyderabad Legal Practitioners Act 
No. VI of 1318 Fasli; and the reply to the third 
ouestion will be that as there are statutory enact¬ 
ments in the Civil Procedure Code and in the 
High Court Act the question of inherent power 
of the High Court does not arise and is not per¬ 
tinent. After this opinion was recorded I was 
informed that one of the Respondents has died. 
In my opinion, his death is no bar to the decision 
of the question of permission granted to Mr. 
Phadke. 

(84) A. SRINIVASA CHARI, J: The questions 
that have been referred to the Larger Bench have 
arisen for the first time in so far as tins High 
Court is concerned by reason of the changed cir¬ 
cumstances and the changes brought about in the 
laws governing the State. 


(85) Mr. Phadke, an Advocate of the Nagpur 
High Court, who is not on the rolls of Advocates 
of this Court, put in his appearance on behalf of 
the appellant in an appeal which was pending be¬ 
fore the Full Bench of this High Court and craved 
for leave to argue the case. An objection was 
raised by Mr. Ekbote, Advocate for the Respondent, 
to the grant of permission. The Full Bench 
declined to permit Mr. Phadke to argue the case. 
Subsequently the Administrative Bench by a 
majority, passed a resolution to the effect that 
whenever an Advocate from abroad who was not 
on the rolls of Advocates of this High Court ap¬ 
plied for permission to appear in any individual 
case, such permission might ordinarily be granted 
by the Administrative Bench or by the Bench be¬ 
fore whom the case was pending. In view of this 
resolution the Full Bench, before whom the case 
was on, granted permission to Mr. Phadke to 
appear in the case. When Mr. Ekbote was in¬ 
formed of it he raised an objection contending that 
neither the Administrative Bench nor that Bench 
(the Full Bench) which had seism of the case had 
power to grant permission to Mr. Phadke to ap¬ 
pear in the case, when he was not enrolled in this 
High Court. He urged that if such permission 
had been granted it was against law. 

(86) Following up the contention Mr. Ekbote 
argued that although the Indian Bar Councils Act 
of 1926 and the (Indian) Legal P r acatione.s Ac 
of 1879 had been made applicable to Part B States 
bv means of the Part 'B' States Laws Act Act III 
of 1951 still, all the provisions of the above en¬ 
actments had not been applied, and they had yet 
to be applied by means of a proper notification by 
!he Central Government or the State Government 
resnectively as the case may be, as contemplated 
S P Sectffin 1, Sub-section (2) of the Indian Bar 
Councils Act and Section 1, paragrapn 3 of the 
Indian Legal Practitioners Act. The substance 
of his argument was that all the provisions of the 
Indian Legal practitioners Act and the Indian Bar 
Councils Act were not in force today in Hyderabad. 
He further urged that as these provisions had not 
been made applicable, the Hyderabad Legal Prac¬ 
titioners Act would be deemed to be still in force, 
and Section 3 of the aforesaid Act would apply 
to this case. In this connection he drew cur 
attention to Section 16 of the Hyderabad General 


Clauses Act (corresponding to Section 22 of the 
Indian General Clauses Act), Section 19 (4) of 
the Indian Bar Councils Act of 1926 and Section 6 
of the Part r B* States Laws Act, Act HI of 1951. 

(87) Mr. Phadke on behalf of the Petitioner 
argued that in view of the subsequent order of 
4th July 1951, Mr. Ekbote could not question the 
jurisdiction of the authority which_ granted him 
permission, and as regards the application of the 
Indian Bar—Councils Act and the Indian Legal 
Practitioners Act he very candidly conceded be¬ 
fore us that in so far as the provisions of both the 
Acts are concerned only those sections which are 
enumerated in Section 1, Sub-section (3) of the 
Indian Bar Councils Act and section 1, Para 2, 
of the Indian Legal Practitioners Act, have been 
made applicable. As regards the contention that 
Section 3 of the Hyderabad Legal Practitioners Act 
was operative he argued that after the application 
of the Indian Legal Practitioners Act and having 
regard to Section 6 of the Part 'B' States Laws 
Act the Hyderabad Legal Practitioners Act could 
not be regarded as being still in force. He how¬ 
ever, argued that the Rules and Regulations made 
under the repeaTed law would be In force till such 
time as fresh Rules were framed under the Indian 
Bar Councils Act. 

(88) The Full Bench after hearing the arguments 
of the respective Advocates came to the conclu¬ 
sion that the matter required consideration by a 
Fuller Bench and therefore framed three ques¬ 
tions for the consideration and decision by the 
Fuller Bench. The points are now before the 
Fuller Bench for consideration. 

(89) The point was incidentally raised at the 
Bar as to whether the question of the grant of 
permission to appear, when it had been granted 
by the Bench concerned, could be canvassed again. 
An act which is contended to be. 'ultra vires' can 
always be questioned whether it be an act of the 
Bench or of any other authority. For instance, 
under certain legislative enactments the High 
Courts are given the power to make rules con¬ 
sistent with such acts and in exercising those 
powers, the High Courts do not act in their Judi¬ 
cial capacity; nevertheless, If they frame a rule 
which they are not empowered to frame, the rule 
will be one made 'ultra vires.’ A distinction has 
been drawn between an act which is "illegal” and 
an act which is 'ultra vires.' Illegal refers to that 
quality which makes the act one contrary to law, 
while 'ultra vires' refers to the want of authority 
of the person doing the act. An act may be quite 
legal but it may be 'ultra vires.’ High Courts 
have various powers delegated to them by the 
Legislature besides the power to adjudicate about 
the rights of the parties; one such power is to 
make rules with regard to the conduct of its own 
business and other ancillary matters. If a rule 
which is not justified under the enactment is 
made, it can always be questioned. In this con¬ 
nection the case of ‘Jagat Kishore Acharya v. 
Dinnanath Choudhary’, 17 Cal 281, would be an 
apt case in point. Therefore, the contention that 
the Full Bench acting upon the resolution of the 
Administrative Bench in permitting Mr. Phadke to 
argue, could not be questioned, cannot hold good. 

(90) The Indian Parliament passed an Act on 22nd 
February 1951, called the Part ‘B' States Laws Act, 
whereby a number of enactments in force in the 
Indian Union were applied to the Hyderabad State. 
Among those, the enactments with which we are 
concerned are the Indian Bar Councils Act of 1926 
and the Legal Practitioners Act XVIII of 1879. 
Although the aforesaid Acts have been applied, 
still all the provisions of the aforesaid enactments 
have not been brought into force. The Hyderabad 
_ g 1 Petitioners Act, however,*has been re¬ 
peal.! ilrlue of Section 6 of the Part ‘B’ States 
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Laws Act and Act XVIII of 1879, i.e. ( the Legal 
Practitioners Act in force in the Indian Union 
has taken its place. We are, therefore, governed 
by Act XVIII of 1879 and the Indian Bar Councils 
Act of 1926. Section I, Clause (3) of the Bar 
Councils Act, however, lays down that Sections 1, 
2 , 17, 18 and 19 shall come into force at once and 
the Provincial Government may direct that any 
other provision or provisions of the Act shall come 
into force on any day that it may fix. In the 
Bar Councils Act, Section 15, Clause (b) is the 
relevant section with which we are concerned. 
This Section empowers the Bar Council to make 
rules for providing for, and regulating, the con¬ 
ditions subject to which Advocates of other High 
Courts may be permitted to practise in the local 
High Court but this section has not been applied 
and no rules have been-framed. Likewise, Section 
4 of the Legal Practitioners Act, Act XVIII of 1879 
which is also to the same eflect has not been 
applied. The question, therefore, is in the absence 
of these particular provisions, what is the law 
by which we would be governed in determining 
as to whether an Advocate from outside could be 
permitted to appear in a case without being en¬ 
rolled. It was contended by Mr. Ekbote appearing 
for the respondent, that Section 19 of the Bar 
Councils Act had been applied and that Section 19, 
Clause (4) makes Section 3 of the Hyderabad Legal 
Practitioners Act, though repealed by Act III of 
1951, apply to this case. I am of opinion that this 
argument cannot be sustained. Section 19, Clause 
4, appears to have been enacted in order to apply 
or extend the provisions of any other enactment 
or rule which may have been applicable to Advo¬ 
cates, Vakils and Pleaders entitled to practise 
under the various Legal Practitioners Acts, to Ad¬ 
vocates who may be enrolled under the Bar Coun¬ 
cils Act. 

(91) Although the Hyderabad Legal Practitioners 
Act must be deemed to have been repealed bv 
virtue of Section 6 of the Part B' states Law’s 
Act, Act III of 1951, under the second proviso to the 
above Act any rules framed under this repealed 
Act would continue to be in force till they are 
superseded by other rules. I find that, under the 
rule-making power under Section 32 of the Legal 
Piactitioners Act, certain rules have been framed 
but these rules do not cover the case in question 
as they relate to other matters. 

r„i l « Lhut qU “, t i on now » whether there are any 

onh flZ r n COVei ', a case 01 this kl,ld - Secti °n 
nf Act enumera ^s the powers 

iStrat VC BenCh ° f the H1 & h Court 
whLw 1 ? In 056 P owers - the powers enacted under 

reaVs as ?nder: n 18 relevant - Sub-clause 18 

det€rm i i / ie by making rules the standard of 

that shaU qualJf y Barristers and 
Pleaders to appear, conduct cases, and plead on 

be B hal / °/ “W* P artles or applicants; and how 
many of such Barristers and Pleaders and which 

SiX™ S Jh 1 be K d ?, slgnated "Advocates" and what 
privileges they shall enjoy." 

<££“? njle-making power, the High Court has 
framed rules and rule 4 of the Rules framed under 

effect ? 076 ruIe ’ makine power I* to the following 

"After the coming Into force of these rules ner. 
mission will be given to only such a person to 

P ffai £fh a » nd aCt i n to H1 «h Court, viz.; 
no V a) Wk 0 has Passed (i) the Barristers exami- 
nation or (il) after obtaining a Law Degree in any 

Irelttd T U ®f verslti< * of Great Britain and 

tSde?abS^<S^ho a c ° r , tbe Nl2am ’ s Dominions 

ha ? a t least for one year under- 

Under the 111 the preparation of cases 

or ^ lre 1 5 tions a nd supervision of any Vakil 
arrister whose name appears in the list which 


the Administrative Bench of the High Court 
frames annually; or 

(b) in regard to whom a practising Barrister ox 
England certifies that after passing any of the 
examinations mentioned m Sub-rule (a) has 
worked m his chambers lor a period of one year; 
or 

(c) who has worked under a Barrister or Vakii 
as prescribed in Sub-rules (a) and ib) for an 
Segregate period of one year; or 

id) who is eligible to practise in any High Court, 
Chief Court or Judicial Commissioner’s Court of 
British India; or 

(e) who having obtained the ‘Sanaa* of Vakalath 
of 1st Grade, has worked in any oi the Subordinate 
Courts not below the grade of a District Court 
lor a period of at least two years (in computing 
this period, the period prior to his obtaining the 
•Sanad* may also be taken into account) and the 
Court concerned certifies to his good character 
and the period of his practise as well as to the 
fact that he is capable of conducting cases in the 
High Court efficiently. 

‘Explanation’: The list of Vakils, which will 
be framed in accordance .with Rule (4) Sub-rule (1) 
will contain the names of all Advocates." 

(93) It would appear from a reading of the above 
rule that the qualification to appear in the High 
Court has been defined as under: 

“Where a person has obtained a Law Degree of 
a recognised University, the pre-requisite to his 
being allowed to appear in the High Court is that 
he should work in the Chambers of any one of 
the Vakils mentioned in the list prepared by the 
High Court in this regard for one year and after 
working for the said period, obtain from such Vakil 
a certificate to the effect that he is proficient and 
capable enough to conduct cases in the High 
Court.” 

Such a certificate could also be obtained from a 
Barrister. Tiie rule, however, makes an exemp¬ 
tion in the case of a Barrister or an Advocate 
competent to practise in any High Court in British 
India and the working under an Advocate and 
obtaining a certificate of proficiency is not obli¬ 
gatory in the case of such an Advocate or a 
Barrister. This would make it clear that any Ad¬ 
vocate, who has enrolled himself in any of the 
High Courts in British India, could straightaway 
apply for permission to appear in the High Court 
without his undergoing apprenticeship under any 
one of the Vakils in the list prepared by the High 
Court. Does this rule presuppose that the Advocate 
enrolled in British India should also be clothed 
with a ‘Sanad’ under the Hyderabad Legal Practi¬ 
tioners Act. The Rule does not say that, before 
ever he could be held to be competent to appear 
m the High Court, he should have obtained the 
’Sanad’ from this High Court under the Legal 
Practitioners Act. It Is a well-known principle 
of law that no words could be imported into a 
statute where they do not exist nor would an in¬ 
terpretation be justified which would necessitate 
the addition of words which do not occur in the 
futeM. I am, therefore, inclined to hold 
that this rule, namely, rule 4, Sub-rule (d) of the 
rules framed under Section 13, Clause 18, of the 
High Court Act Is applicable to the case of grant¬ 
ing permission to Advocates of other High Courts 
who seek permission to appear In the High Court, 
-n other words, the obligation imposed by*Rule 4 
SSkiI ^ does not apply to Advocates, who are 
n. g TnHi S! P^ actise to an y High Court, Chief Court, 
wh/fha fi Commissioner’s Court of British India, 
wheUiei they want to become permanent Pleaders 

°\ High Court or wish to appear 
SSLJ 1 *! permi ssion of the High Court in anv 
individual case. One more point deserves con¬ 
sideration and It is this: wrves Con ’ 
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Rule 3 of the rules ahoev referred to is as 
follows: 

“The following Vakils will be eligible to appear 
in the High Court: (a) those who, prior to the 
coming into force of these rules, were entitled to 
practise in the High Court, and (b) those to whom 
by virtue of these rules permission is accorded by 
the Administrative Bench of the High Court for 
appearing in the High Court/’ 

a he above provisions do not make the holding of 
a Sanad* as a condition precedent to the right of 
a vakil to seek for permission to appear in the High 
Court. 

c94 > If it be held that the rules framed under 
the High Court Act do not cover a case like this, 
the question arises whether the High Court could 
grant permission to an Advocate from outside not 
enrolled here to argue any individual case. 

(95) Are we entirely helpless not being in a 
position to exercise our discretion in favour of 
granting permission? Would it offend any funda¬ 
mental principle of law; would we be going against 
any established canon of justice? We have to take 
into consideration the changed times. The Bar 
Councils Act is in force in all the High Courts 
and rules enabling the Advocate of one High Court 
to appear in another High Court have been made 
as broad as possible, so that Advocates may have 
frequent chances of appearing in other Courts and 
thus bring about a co-ordination of the standards 
of the Bar Council. Our Advocates are in a posi¬ 
tion to apply for permission in other High Courts 
though not enrolled while the outside Advocates 
cannot be granted permission merely because there 
has been delay in the requisite Notification apply¬ 
ing the particular provision of the Bar Councils 
Act being issued. The power of the High Court 
is not circumscribed by the High Court Act. Its 
powers are much more than that, in that it can 
exercise powers as the “Naib” of the Sovereign 
under the charter granted to it. 

(96) It would be useful to consider the nature 
of the order directing the admission of persons to 
the rolls of Advocates. Is it an administrative 
order or a judicial order? The proceedings relat¬ 
ing to admission of Pleaders have always been 
regarded as administrative rather than judicial. 
This view receives support from a decision of the 
Special Bench of the Calcutta High Court in re 
Rameshchandra Sen Gupta A I R (23) 1936 Cal 
205. If it partakes of the nature of an adminis¬ 
trative proceeding, then I feel that Courts ought 
to lean towards a liberal view rather than stick 
to the letter of the law. There is no reason why, 
when our Advocates would be permitted to appear 
in individual cases in the Nagpur High Court (sub¬ 
ject to the rules), the same privilege could not 
be extended to an Advocate of the Nagpur High 
Court. 

(97) A liberal interpretation has always been 
given by the High Courts in matters relating to 
enrolments of Advocates. They were always in 
favour of stretching a point in favour of the Ad¬ 
vocate without rigidly enforcing the rules, and 
adhering to the letter of the law. In a case which 
came up before the Madras High Court of an Ad¬ 
vocate of the Rangoon High Court, the Full Bench 
consisting of Leach, C.J., Krishnaswami Iyengar 
and Somayya, JJ., their Lordships granted an ex¬ 
emption from the prescribed rules. In this case 
the applicant was an Advocate of the Rangoon 
High Court of 17 years standing, who applied lor 
being enrolled in the Madras High Court. The 
existing rules under the Bar Councils Act did not 
permit his Enrolment because there was no reci¬ 
procity in granting permission to appear or enrol 
between the Madras High Court and the Rangoon 
High Court after Rangoon ceased to be part of 
British India in 1935, and the Bar Councils Act 


1926 did not apply to Rangoon. Nevertheless, the 
Bar Council at Madras recommended his enrol¬ 
ment without the necessity of complying with the 
requirements of its rules and the High Court re¬ 
garded it as a fit case for granting exemption In 
Re. *C. Krishnaswami’, A I R (29) 1942 Mad 455. 
What we are concerned with today is the granting 
of permission to appear in an individual and stray 
case. We have not been called upon to admit 
the outside Advocate to the rolls of Advocates of 
the Hyderabad High Court. Even if it be regarded 
tha: Section 3 of the Legal Practitioners Act must 
be deemed to be in force until the corresponding 
provision of the Legal Practitioners Act or the Bar 
Councils Act is brought into force, that provision, 
in my opinion, would come into operation only 
where a person desires to set up practice, for the 
words in Urdu clearly mean 'where the person de¬ 
sires to carry on the profession of a lawyer/ A dis¬ 
tinction ought to be drawn between setting up 
practice permanently and an application for per¬ 
mission to argue in individual and particular cases. 
Section 3 can only cover the case of the former 
kind and not the latter. It has also to be borne 
in mind that there is no prohibition to the grant 
oi permission in individual cases and as observed 
by Mohmood, J., in the case of 'Narsinghdas v. 
Mangal Dubey’ 5 All 163 

“Courts are not to act upon the principle that 
every procedure is to be taken as prohibited unless 
it is expressly provided for. but on the con¬ 

verse principle that every procedure is to be under¬ 
stood as permissible till it is shown to be prohibited 
by the law.” 

In a case which came up before the Allahabad 
High Court of Refugee Advocates from Lahore and 
Peshawar ‘in the matter of Refugee Advocates’ 
AIR (36) 1949 All 511, who wanted to be en¬ 
rolled in the Allahabad High Court, their Lordships 
of the Allahabad High Court stretched a point in 
favour of the Refugee Advocates although they 
did not conform to the rules of the Bar Councils 
Act and held that under the exceptional circum¬ 
stances they could be granted “Sanad.” This would 
also show that the tendency of High Courts is more 
to grant permission rather than to withhold per¬ 
mission. 

(98) Incidentally a point was raised as to 
whether the prohibition to appear in a particular 
case did not offend Article 19 (g) of the Consti¬ 
tution of India, in that it imposed a restriction 
on the freedom of carrying on of a profession. I 
should straightaway reject this argument. In a 
case where there have been rules prescribed pro¬ 
viding for the conditions under which a lawyer 
can be permitted to appear in a case such rules 
can only be regarded as imposing reasonable res¬ 
triction and the imposing of reasonable restriction 
would not violate the principles laid down in 
Article 19 Cg) of the Constitution of India. 

(99) In view of the conclusions arrived at by me 

above, I would answer: • * 

(1) Question No. 1 in the affirmative; 

(2) Ouestion No. 2 would be answered as *9 lows. 
Section 19(4) of the Indian Bar Councils Act 
only enacts that those Advocates who may be 
enrolled under the Bar Councils Act would 
enjoy the same rights and privileges which 
the Advocates under the various Legal Prac¬ 
titioners Acts were enjoying. 

(3) Question No. 3: Yes. 

dOO) When the matter was under the conside¬ 
ration of the Fuller Bench it was brought to the 
notice of the Bench by Qamar Hasan, J., that 
Respondent No. 3 was dead and no legal repre¬ 
sentative has been brought on record. The ques¬ 
tion arises whether the Fuller Bench is de¬ 
barred from answering the questions referred to 
It as matters of law. 


- 
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(101) Where certain questions are referred to a 
Puller Bench by a Division Bench or a Pull Bench 
this cannot be regarded as a matter arising bet¬ 
ween the parties because the reference is made 
more lor a conclusive and final pronouncement of 
the law on the point and after the reference is ans¬ 
wered it will be for the referring Bench, which has 
seisin of th? case, to decide about the question 
of legal representatives of any deceased party. I 
am, therefore, of opinion that the fact that Res¬ 
pondent No. 3 is dead and his legal representa¬ 
tives have not been brought on record would not 
deter the Fuller Bench lrom giving its answers 
to the questions referred by the Pull Bench of 
three Judges. 

(102) V. S DRY ANAR A YANA RAO. J: The 
question iri issue is whether an Advocate on the 
rolls of the Nagpur High Court can be permitted 
by this High Court- (either on its administrative 
or Judicial side) to argue a case in this High Court. 
Mr. Gopal Rao Ekbote, appearing for a party 'and 
he is also Secretary of the High Court Bar Asso¬ 
ciation) had originally stated that he had no ob¬ 
jection to the Advocate appearing, but later chose 
to withdraw his consent and preferred to raise 
his objection “as a question or law" that the Ad¬ 
vocate cannot appear and permission to appear 
granted By the Administrative Bench or by the 
Bench concerned is ‘ultra vires.’ The Bench con¬ 
cerned heard arguments and on a reference the 
matter is now before us. I will answer the ques¬ 
tions raised after dealing with the arguments on 
law. 

(102a) Mr. Gopal Rao Ekbote’s argument is that 
though the Indian Legal Practitioners’ Act of 1879 
and the Bar Councils Act of 1926 were made ap- 
•Plicable to the Hyderabad State by the Part B 
States (Laws) Act, still in as much as the two Acts 
In their entirety have not yet been made applic¬ 
able by the local Government as is necessary under 
Sections 1 and 1 (2) of the two Acts respectively, 
It should be held that the Hyderabad Legal Prac¬ 
titioners Act is still in force and that Section 3 of 
the Hyderabad Legal Practitioners Act and the 
rules thereunder are a bar to the granting of the 
Advocate’s request. I do not agree. Section 6 of 
the Part B States (Laws) Act 1951 repeals the 
Hyderabad Legal Practitioners Act. 

(1(H) Assuming for argument that the Hyderabad 
•Legal Practitioners Act and the Rules thereunder 
stm in force, Section 3 of the Act does not 
Prohibit us from acceding to the Advocate's re¬ 
quest. It merely lays down that: 

"No Person shall be entitled to practise the pro¬ 
fession of Vakil as long as he does not obtain a 
sanad of ’Vakalat’ ” 

Neither in this section nor anywhere else in the 
Act or in the Rules framed thereunder has the 
matter, whether a casual appearance of an Ad¬ 
vocate from another High Court can be permitted 
here (without enrolment), been considered. The 
reason is obvious. Until 26th January 1950, Hydera¬ 
bad was, for purposes of Municipal law, a foreign 
Wirt; and there is only one High Court for the 
whole State, if we refer to the Hyderabad High 
Court Act passed in 1337 P. i.e„ about 23 years ago, 

wf^J? r ? e S e ? Charter granted by H.E.H. the 
Nizam, and in the Charter the Nizam has declar- 

15 L ™ H i gh Court oc cuples the position of 
the 77aib (or Deputy) in matters judicial, it has 

ttind that until the other day. the 
Hteam combined in himself the three-fold sovereign 
legislative, executive and judicial, as 

of MunJ cipal law. 
t ? e fflgh Court as his Deputy in 
matters Judicial Is significant of Its sovereign 

SrSic ™V*? res ? io * <Naib ’ confers more Powers 
tols High Court than those conferred on the 

Courts by Royal charters and Letters 


Patent, and in virtue of this capacity, this Court 
has issued high prerogative writs, like writ of Cer¬ 
tiorari, even before the Indian Constitution- 
Section 13. clause (18) of the High Court Act pro¬ 
vides that 

•’the Administrative Bench of the High Court 
may determine the qualifications necessary for 
Barristers and Vakils to be entitled to practise on 

behalf of litigants and applicants.and also as 

to who and how many of the Vakils among them 
shall be called as Advocates and to determine their 
rights_” 

In pursuance of this Section tile High Court has 
named rules and the latest are dated 1354F. i.e., 
about six years ago. Rule 4, clause (e) lays down 
that ‘•permission’’ can be given to a person “who 
is entitled to practise as an Advocate in a British 
Indian High Court or Chief Court or Judicial 
Commissioners". 

(104) It is noteworthy that while the Hyderabad 
Legal Practitioners’ Act and the Rules thereunder 
refer to a person being “entitled" to practise, the 
lule framed under the High Court Act also lays cown 
that “permission" may be given. This rule has to 
be construed in the light of Section 13, clause (18) 
of the High Court Act and the implication of the 
word ‘Naib’ in the Charter. In my opinion, these 
expressions are wide enough to empower the High 
Court to grant casual permission. The word ‘Naib’ 
refers to the undefined inherent and residual 
powers of the High Court, as the Sovereign’s Court 
(similar to the 'Curia Regis.’) 

(105) Besides, the High Court being a Court of 
Record under the present Constitution also, and 
entitled under the Constitution to control its busi¬ 
ness, it would be an extraordinary proposition to 
urge that it cannot in appropriate circumstances 
exercise its discretion and permit a qualified Ad¬ 
vocate to appear before it. The distinction bet¬ 
ween “right to practise” and “permission to prac¬ 
tise" has to be borne in mind. An Advocate en¬ 
rolled in this High Court, is as of right, entitled 
to practise; there is no question of consent by the 
Court in this case. But an Advocate not enrolled 
in this High Court gets the right of audience only 
it permitted by the Court. The very discharge of 
judicial functions and the extra-ordinary powers 
of sovereign nature of controlling (he executive by 
issue of writs and other appropriate orders fall flat 
if it is held that the High Court has no inherent 
jurisdiction to permit an Advocate of a sister High 
Court to appear before it. 

(106) The question of permission, in my opinion, 
is purely between the Court and the Advocate. It 
is not a matter for the opposing lawyer to demur. 
If any person can be called upon to argue or to 
address the Court as 'amicus curiae’ the High 
Court, as a Court of Record, can confer the privi¬ 
lege of addressing it on an Advocate of another 
High Court. 

(107) In support of the view that the High Court 
lias inherent power, reference to Section 15 of the 
Indian Bar Councils Act is also invited. The rules 
framed by the Bar Council under this Section 
obtain their sanctions not because of the framing 
2* tb * Ru fc les but because of the sanction of the 
High Court. Even after such sanction by the High 
court it is also note-worthy that the rules framed 
oy the Bar Council are not mandatory and bind- 

J^ g ° n Court in every case without ex¬ 

ception. They are merely recommendatory in 

fn ho f ugh entit . 1 ® d to utmost consideration- 
5 1° ar S ue> therefore, that the rules fram- 

rvn.n jhe Bar Council confer power on the High 
Court to grant permission, and that until such 
rules are framed, the High Court cannot graSa 
permission. A reference to Section 14 of 
^e B^r Councils Act will also drow that by clause 
(b) an Advocate Is entitled to appear in ano the r 
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Court, subject to complying with rules ‘where rules 
have been made*. Where no rules are yet made, 
clause (b) is absolute and the Advocate is entitled 
to appear. 

(108) The matter has to be looked at also from 
another point of law. Is the order granting per¬ 
mission a judicial or an administrative act? En¬ 
rolment or giving permission is an administrative 
matter, and in an administrative matter, 
where the other party is not adversely 
affected, there can be no room for complaint. That 
this is an administrative order is supported by 
the authorities in ‘In Re Sudhansubala Hazra 1 , AIR 
(9) 1922 Pat 269, and 'In re Rameshchandra Sen 
Gupta 1 , AIR (23) 1936 Cal 205 at p. 210. 

(109) A further argument of the objector is that 

the rules framed under the Hyderabad Legal Prac¬ 
titioners Act shall be deemed to be now applicable 
by reason of Section 19 of the Indian Bar 

Councils Act though Sections 14 and 15 are not 
yet applied by the local Government. Assuming 
that the Rules are still applicable, they have no 
application to the case of a casual permission. If 
the rules are interpreted to be a bar to the grant 
of permission, unless the Advocate gets enrolled 
here, the Rules are repugnant to the spirit of 
Section 14, clause (b) of the Bar Councils Act, since 
that Section contemplates appearance without 
such enrolment. In fact there cannot be plural 
enrolments in High Courts today, simultaneously 
in force. There is thus no force in this argument. 

(109a) Since the Indian Bar Councils Act and the 
Indian Legal Practitioners Act are not yet applied 
in toto to the State, what is the present position? 
We have to act on the other provisions of the Law 
referred to and also take help from "justice, equity 
and good conscience". The change of Law has to 
be presumed to be for the better. We are to be 
guided in one or other of three ways, viz., ( 1 ) 
what we would do if the Bar Councils Act and the 
Legal Practitioners Act were applicable in toto and 
rules were framed thereunder; (2) what we would 
do in the absence of any law; and (3) what we 
would do assuming that the old law exists. 

(110) In the first aspect it may be pointed out 
that nowhere in any High Court in India has any 
rule been framed providing absolute prohibition 
for an Advocate of a sister High Court to appear 
casually. Only reasonable restrictions have been 
placed, namely, reciprocity of appearance and a 
member of the local bar appearing along with the 
Advocate. Sections 14 and 15 of the Bar Councils 
Act contemplate only reasonable restrictions. A 
reasonable restriction cannot extend to absolute 
prohibition. In the case before us both these con¬ 
ditions have been satisfied. 

(111) As regards the second aspect, the principle 
to be guided in such cases is the golden rule of 
"justice, equity and good conscience". And ‘Justice, 
equity and good conscience" again signifies the 
best that could be done either with reference to 
the old law or with reference to the new law that is 
proposed, and what other civilised people are doing 
in other parts of the country. 

(112) In the third aspect enough has already 
been said that there is no prohibition at all even 
under the law of Hyderabad. 

(113) "The fact is" says Gray in his lectures on 
the ‘Nature and Sources of Law 1 

"that the difficulties of so-called interpretation 
arise when the Legislature has had no meaning 
at all; when the question which is raised on the 
Btatute never occurred to it; when what the judges 
have to do is, not to determine what the legislature 
did mean on a point which was present to its 
mind, but to guess what it would have intended 
on a point not present to its mind, if the point had 
been persent." (Quoted in "The Nature of the Judi¬ 


cial Process" by Justice Cardozo. Introduction P 15) 

(114) In the result, I hold that it is within the 
inherent jurisdiction of the High Court to permit 
an Advocate of a sister High Court to appear be¬ 
fore it casually. Such permission is administra¬ 
tive in character. It cannot be challenged by the 
other Advocate. At its worst it may amount only 
to an irregularity, since a decision given after 
hearing cannot be challenged on the ground that 
an Advocate not entitled to appear was wrongly 
heard. 

(114a) It is just brought to our notice that res¬ 
pondent No. 3 died even before the Reference was 
made to us and that his legal representative has 
not been brought on record. This omission does 
not affect our opinion. 

(115) In the light of the above discussion, myi 
answers to the questions referred to are as follows: 1 

1. Yes. 

2. There is no effect preventing the High Court 
from granting permission. 

3. The High Court has inherent power. 

(116) It is rather unfortunate that an academic 
question of an ephemeral nature and of no prac¬ 
tical utility should have been pressed beyond pro¬ 
portion when time and industry could have been 
utilised for a more useful purpose. 

(117) V. R. DESHPANDE J.: The Full Bench 
has referred the following three questions for cur 
consideration: (After stating the questions as given 
in para 4 of this report His Lordship proceeded.) 

(118) The facts out of which these questions arise 
are that one Mr. Phadke, Advocate, practising in 
the Nagpur High Court, who is not enrolled in this 
High Court wanted to appear and argue in a case 
before the Full Bench. The Full Bench on the 
objection of the Advocate of the other party refused 
him the permission to appear. Upon this the 
matter came up before the Administrative Bench 
and the Administrative Bench allowed Mr. Phadke 
to appear and argue in the case as an Advocate. 
Mr. Ekbote, Advocate, on the other side objected 
that the Administrative Bench of the High Court 
cannot grant permission to an advocate coming 
from outside to appear in a case. Upon this objection 
the Full Bench has framed these three questions 
and referred it to a bench consisting of ten judges. 

(119) Under Sec. 14, Sub-section 2, of the Bar 
Councils Act, the High Court has been empowered 
to frame rules regulating the conditions subject 
to which the Advocates of other High Courts may 
be permitted to practise in the High Court. But 
this section of the Act is not made applicable to 
our High Court. Under the Part B States (Laws) 
Act, (Act No. 3 of 1951), the Legal Practitioners’ 
Act (Act No. 18 of 1879) and the Indian Bar 
Councils Act (Act No. 38 of 1926) are made ap¬ 
plicable to our State and under Sec. 6 of this Act, 
it is provided that if immediately before the ap¬ 
pointed date there is in force in Part B States any 
law corresponding to any of the ACTS or Ordin¬ 
ances now extended to that State that law save as 
otherwise expressly provided in the Act stands 
repealed. By this section the Legal Practitioners’ 
Act which was in force in this State stands re¬ 
pealed and the Bar Councils Act and the I^gal 
Practitioners' Act referred to above are made ap¬ 
plicable to this State. Section 1 of the Legal 
Practitioners’ Act provides that this Section and 
Sec. 2 extend to the whole of India. The rest oi 
this Act extends only to the territories specified 
in the Section and for any other Provinces, the 
Government may by Notification extend all or any 
of the provisions of this Act, and as no Notiflcar 
tion has been issued by the Government, this Act 
is not applicable to this State. Under Secticn 1 
of the Bar Councils Act, it is provided that this 
section and Ss. 2, IT. 18 and 19- shall came Into 
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case and argue ic. Granting of permission or en¬ 
rolment of Advocates is an administrative or minis¬ 
terial work and our High Court on its administra¬ 
tive side allowed the Advocate to plead which is 
•within its jurisdiction. Therefore, in my opinion, 
’this question, must be answered in the affirmative. 

> G24) In my opinion, having dealt with these 
points, the case may be sent back to the Full Bench 
to be decided on merits. 

(125) BY THE COURT: In accordance with the 
majority of opinions, the questions referred to us 
are answered as follows: 

1st Question: Yes. 

2nd Question: They do not affect the powers ol 
of the High Court to grant per¬ 
mission. 

3rd Question: The High Court has inherent 
power. 

K.S. Answer accordingly. 

A. I. R. (38) 1951 HYDERABAD 162 (C. N. 58) 
(FULL BENCH.) 

A. A?* r SARI. SHRIPAT RAO PALNITKAR. 

AND DESHPASDE. JJ. 

Bcnnpalli Sathia, Petitioner r. Government ol 
Hyderabad. Respondent. 

Application No. 28/6 of 1951, D/- 23-7-1951. 

(a) Public Safety — Preventive Detention Act 
(1950). Ss. 3 and 7 — Statements relating to past 
conduct in grounds of detention — Whether justici¬ 
able — Constitution of India, Art. 22 (6). 

The correctness of statement relating to the past 
activities of a detenu contained in the grounds of 
detention is not justiciable. The satisfaction under 
S. 3 being a subjective one, no Court can substitute 
its opinion of the material for that of the authority 
directing detention, and thereby hold the satisfac¬ 
tion to be wrongly reached. There is however a 
difference between irrelevant ground and iv cor- 
7 ect ground. To hold it incorrect, an adjudication 
of relevant facts is necessary, which means juris¬ 
diction to order production of the relevant data 
and this jurisdiction cannot be exercised in view 
of Art. 22. Cl ( 6) of the Constitution of India. 

(Para 5) 

<b) Public Safety — Preventive Detention Act 
(1950) S. 7 — Detention grounds — Statements in 
— Vagueness — Test. 

The test as to when the grounds of detention can 
be held vague is that if on reading the ground 
furnished it is capable of being intelligently under¬ 
stood and is sufficiently defined to furnish mate - 
rials to enable the detained persons to make re - 
presentation against the order of detention, it can¬ 
not be called vague. A. I. R. (38) 1951 S. C. 270. 
Foil. \ Para 6 \ 

(c) Public Safety — Preventive Detention Act 
(1950) S. 7 — Detention grounds — Delay in com¬ 
munication — It is a question of fact in each case 
whether there has been delay or not. (Para > > 
lAuderaj Sitaram Rao , for Petitioner — Gopa. 
Rao Murumkar , for Respondent. 

Cases referred to: ax _ ^ 

(Arranged in order of Courts and in the Corn s 
chronologically. List of foreign Cases referred to 
comes after the Indian Cases.) , 

C51) A. I. R. (38) 1951 S C 270: (52 Cn L Jour 
904) (Pr 6) 

Col) Santhamma v. State of Hyderabad: (A I R 
(38) 1951 Hyderabad 128 F B) (Prs 5, < > 

ORDER: This is an application by Sitaramam- 
ma for the Writ of HABEAS CORPUS to secure 
release of four detenus. The case was referred to 
the Full Bench in view of certain important egal 
questions involved in the decision. 

(2) The application alleges that Chinna Ram- 
mayya, Gopayya, Naisayya and Sitayya were ar¬ 
rested on March 19, 1950 and sent to Central Jail. 
Warangal on March 24, 1950; wherefrom they 


have been transferred to Jalna Jail about nine 
months back; the applicant does not know the 
offence or the material on which they have been 
arrested, nor so far as she is aware, the detenus 
have been informed about the orders or the grounds 
of their detention; they are agriculturist, loyal 
subject of the Government have 150 acres of dry 
and 50 acres of wet cultivation, as well as pay 
Rs. 800/- as Government revenue; the police of 
Mahooobabad illegally without any reasons have 
arrested them who are her brothers and nephew, 
and the arrest, therefore, is illegal, 'ultra vires* 
and mala flde\ 

(3) Notice of the application was issued to the 
Government Advocate and in his reply of Decem¬ 
ber 6. 1950, it is said that all the four detenus are 
closely related to one Theegla Satyanarayana, who 
is an underground dangerous hostile leader and 
who has committed a number of mur¬ 
ders; the detenus were supplying provisions to the 
•dalanY of Theegla Satyanarayana and were pass¬ 
ing on information to the hostiles about the move¬ 
ments of the police and military; they have been 
detained under Preventive Detention Act and have 
been furnished with grounds of their detentions 
on August 4, 1950; the delay of six months being 
due to the preparations and furnishings of grounds 
of detention to a large number of detenus. Copies 
of the grounds of detention of each detenue to¬ 
gether with their orders of detention were furnish¬ 
ed and they bear out the reasons of detentions as 
disclosed in the reply. On December 7, 1950 two 
certificates were filed to show that the persona 
certifying knew the detenus personally and the 
detenus have no concern with the activities of 
Satyanarayana Rao; they were supporters of the 
present administration and were primary members 
of the village Congress. It also appears that 
prior to the filing of the application in this Court, 
another application dated October 7, 1950 was given 
to the Officer-on-Special-Duty alleging that the de¬ 
tenus were in fact distant relations of Satyanara¬ 
yana and had no affiliation to any political party. 

(4) The three questions therefore which arise in 
the Case are: (i) Whether the statements relat¬ 
ing to the past conduct of the detenus in the 
grounds of their detentions are justiciable; (U) 
Whether the statements furnished in the ground 
are vague; and Oil) Whether the delay in com¬ 
municating the grounds entitles the detenus to 

be released. , _ . . .. 

(5) In a connected Full Bench Case of Santh¬ 
amma v. State of Hyderabad*, (AIR (38) 1951 Hyd 
128), we have held after reviewing the authorities 
that the correctness of statement relating to the 
past activities of a detenue contained m the 
grounds of detention is not justiciable. The 
reasons for thus exclusion as explained in the FuU 
Bench Case are that the satisfaction under Sec. 3 
of the Preventive Detention Act being a subjective 
one, no Court can substitute its opinion of the 
material for that of the authority directing deten¬ 
tion and thereby hold the satisfaction to be wrong- 
lyreached! There is a differed* between 

vant ground and incorrect ground. To hold it m 
correct an adjudication of relevant facts is iieces- 
sarv which means jurisdiction to order produc- 

not be exercised in view of Art. 22, Cl. lb) 01 tne 
Constitutor! of India. That conclusion applies to 
the facts of this application also; for the applicant 
in this case also alleges her brothers and nephew 
to have no communist affiliation which is contrary 
!o That mentioned in their grounds o detention. 

( 6 ) As regards the question of vagueness, in the 
recent case of 'Ram Singh v. State of Delhi, A. L R 
1701 1951 s C 270, the test when the grounds of 
detention be held vague given in the> e«lg 
case has been re-affirmed. The test is that if on 
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three-fold functions — Legislative, Executive and 
Judicial should be separate from one another. But 
howsoever it should be so from the point of view 
of the ideal Democratic State, the fact remains 
that in every democratic country including the old¬ 
est Democratic State, Great Britain, the Executive 
is exercising legislative and quasi-judicial func¬ 
tions often to an enormous extent. We have, 
therefore, to deal with this question only from 
the point of view of the competency of the Legis¬ 
lature according to the Constitution to make the 
law impugned before us, without being swayed in 
our decision by consideration of political theories 
and conceptions of ideal Democratic State, seeing 
the realities as they are: 

"In all these questions of ultra vires it is the 
wisest course not to widen the discussion by con¬ 
siderations not necessarily involved in the deci¬ 
sion of the point in controversy." (Hagarty C. J. 
quoted with approval by Sir Barnes Peacock. In Ar¬ 
chibald G. Hodge v. The Queen*, (1834 ) 9 A. C. 117 
at page 124. "In performing the difficult duty of 
determining such questions it will be a wise course 
for those on whom it is thrown, to decide each 
case which arises as best as they can, without 
entering more largely upon the interpretation of 
the statute than is necessary for the decision of 
the particular question in hand.” ‘Citizens In¬ 
surance Co. of Canada v. Parsons', (1882) 7 AC 
96 at p. 109. 

"It is not the function of any Court to veto or 
directly annul a law made by a non-sovereign 
law-making body. Upon any particular case 
coming before it the decision of which depends 
upon the validity of a law made by a non-sove¬ 
reign law-making body, the function of the Court 
simply is to decide for the purposes of that parti¬ 
cular case whether the law is or is not within 
the powers conferred on that body by the Act 
of Parliament from which it derives its authority 
to legislate and to give judgment in the case 
according to the Court’s view of the validity 
of the law.” ‘Harikishen Das v. Emperor*, A I P. 
(31) 1944 Lah 33 at p. 46. 

(5) As there is no difference between the Defence 
of India Act and Rules and the Hyderabad Regula¬ 
tion and Rules, we will refer to the Indian Act 
and Rules for facility of reference in English. 
Section 3 of the Defence of Hyderabad Regulation 
corresponds verbatim to Section 2 of the Defence 
of India Act except that the power to make Rules 
is conferred on the President in Council in Hyder- 
bad. The question whether Section 2(2) is res¬ 
trictive of tne General powers conierred by Sec¬ 
tion 2(1) of the Act was considered by the Federal 
Court of India and also by their Lordships of the 
Privy Council. In ‘Keshav Talpade v. Emperor*, 
AIR (30) 1943 FC 1, at p. 8 Chief Justice.Sir Morris 
Linford Gwyer discussing the validity of Rule 26 
of the Defence of India Rules, referred to para 10 
of Sec. 2(2) of the Act and held: 

"The Legislature having set out in plain and un¬ 
ambiguous language in para 10 , the scope of the 
rules which may be made providing for apprehen¬ 
sion and detention in custody it is not permis¬ 
sible to pray in aid the more general words in 
Sec. 2(1) in order to justify a rule which so plain¬ 
ly goes beyond the limits of para 10 though if 
para 10 were not in the Act at all perhaps differ¬ 
ent considerations might apply.” 

The Federal Court held that generality of powers 
conferred by Sec. 2(1) did not enlarge the scope 
of the rule-making power under Sec. 2 (2). This 
view of the Federal Court was however dissented 
from, in ‘Emperor v. Shibnath Benarjee’, AIR 
(32) 1945 P. C. 156 at p. 160. Lord Thankerton, 
delivering the judgment of the Board referring to 
passage quoted above, proceeds as follows: 


"Their Lordships are unable to agree with the 
learned Chief Justice of the Federal Court on 
his statement oi the relative positions of sub-ss. 
(1) and (2) of Sec. 2, Defence of India Act, and 
counsel for the respondents in the present appeal 
was unable to support that statement, or to 
maintain that R. 26 was invalid. In the opinion 
of their Lordships, the function of sub-sec. (2) is 
merely an illustrative one; the rule making 
Power is conferred by sub-sec. (1), and the rules 
which are referred to in the opening sentence 
of sub-sec. ( 2 ) are the rules which are authoris¬ 
ed by, and made under, sub-sec. 1 ; the provisions 
of sub-sec. (2) are not restrictive of sub-sec. (1), 
as indeed is expressly stated by the words ‘with¬ 
out prejudice to the generality of the powers con¬ 
ferred by sub-sec. (1)’. There can be no doubt 
— as the learned Judge himself appears to nave 
thought — that the general language of sub-sec. 
(1) amply justifies the terms of Rule 26 and 
avoids any criticisms which the learned Judge 
expressed in relation to sub-sec. 2 .” 

We respectfully follow this interpretation of the 
Privy Council. Thus though a particular Rule of 
the Defence of India Rules cannot be brought ex¬ 
pressly within any of the clauses of Sub-sec. (2) of 
Sec. 2 of the Act, yet if it is covered by the gener¬ 
ality of powers for the purposes mentioned in Sec. 
2 ( 1 ) it should be held as valid. 

(6) In the view of the law as laid down by the 
Privy Council, we have to consider whether Rule 
72(2) BB which corresponds to Rule 81(2) BB of 
the Indian Rules is ultra vires, of the rule making 
Power. Under Section 3 of the Defence of Hydera¬ 
bad Regulation the President in Council may by a 
Notification in the Official Gazette, make such 
rules ‘as may appear to him' to be necessary or ex¬ 
pedient for securing the defence of Hyderabad, the 
public safety, the maintenance of public order or 
the efficient prosecution of war or for maintaining 
supplies and sendees essential to the life of the 
community. The words ‘as may appear to him’ 
in this Section vest the power to make rules in the 
President in Council and the power to determine 
what rule should be made is left to his discretion. 
If the President in Council is satisfied that a parti¬ 
cular rule is necessary he could frame the rule. 
His discretion is the sole deciding factor and is 
not justiceable in a Court of Law. Interpreting 
the expression, vesting discretion or power in a 
person, it is laid down in ‘Harischander v. Emperor’, 
A. I.R. (30) 1943 All. 277, at p. 278: 

"In the present case the applicant’s detention is, 
as already stated, in pursuance of an order pass¬ 
ed under R. 26 of the Defence of India Rules, 
that, like other rules made under the Defence of 
India Act, arms the Executive with extensive 
powers and constitutes the Executive the sole and 
final arbiter for the decision of the question as to 
whether or not circumstances exist that warrant 
the passing of an order under that Rule. Clause 1 
of Sec. 16, Defence of India Act, enacts that 
‘no order made in exercise of any power con¬ 
ferred by or under this Act, shall be called in 

question in any Court*. A . 

It follows that once the Executive has bona fide 
passed an order under Rule 26, the Courts are 
debarred from enquiring into the proprietary or 

otherwise of such an Order. 

"It is in the exercise of this power that the De¬ 
fence of India Rules were made and, as by Sec. 2 
the discretion vested in the Central Government 
is absolute and unfettered, the exercise of that 
discretion, even though capricious or perverse, 
cannot be questioned in any Court of law; (vide 
•Rex. v. Secretarv of State for Home Affairs, 
Ex. parte Lees’, (1941) 1 K. B. 72, ‘Liversidge v. 
Sir John Anderson’, 1942 A C 206, & ‘Greene v. 
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Secretary of State for Home Affairs’, 1942 AC 
284. 

“It is well to remember in this connection that 
the Defence of India Act is an emergency mea¬ 
sure and was enacted with a view to ‘provide 
for special measure to ensure the public safety 
and interest and the defence of British India....’ 
after the Governor-General had, by proclamation, 
declared that a 'grave emergency exists whereby 
the security of India is threatened by war.’ It may 
be that some, or most, of the provisions contained 
in the Defence of India Rules are drastic but, as 
they have been promulgated by a competent autho¬ 
rity, they are binding and have the force of law." 

7. In ‘Hubli Electricity Co. v. Province of 
Bombay’, 53 Cal W N 469, at p. 473, the Privy 
Council had to interpret Section 4 (1) (a) of the 
India Electricity Act. That Section lays down: 

"The Provincial Government may if in its 
opinion the public interest so requires, revoke a 
license in any of the following cases: (a) where 
the licensee in the opinion of the Provincial 
Government’ makes wilful and unreasonably pro¬ 
longed default in doing any thing required of him by 
or under this Act. 

Construing the Section their Lordships observed: 
"Their Lordships now turn to the question of 
construction of Section 4 (1) (a) Their Lordships 
are unable to see that there is anything in the 
language of the Sub-section or in the subject- 
matter to which it relates upon which to found 
the suggestion that the opinion of the Govern¬ 
ment is to be subject to objective tests. In terms 
the relevant matter is the opinion of the Govern¬ 
ment — not the grounds on which the opinion 
is based. The language leaves no room for the 
relevance of a judicial examination as to the 
sufficiency of the grounds on which the Govern¬ 
ment acted in forming its opinion.*’ 

In this connection ‘Rex v. Controller-General 
of Patents (1941) 2AUER 677, lays down the same 
principle of construction. 

(8) Thus as long as the rule-making Authority 
exercises its discretion ’bona fide’ and makes the 
rule which it considers necessary for achieving 
one or other of the purposes mentioned in Section 
2 (I) of the Act, the validity or advisability of 
making that rule cannot be challenged in a Court 
of law, since the criterion justifying the making 
of the rule Is the sole discretion of the rule-making 
Authority. And so long as the rule is made in 
the bona fide exercise of the discretion, the rule 
has to be held as valid. But on the other hand 
even though the forms of law have been observed 
where the rule complained of is against the 
statute or a clear fraud on an enactment or an 
abuse of the powers given to the Executive by the 
Legislature it is the duty of the Court to step 
in and declare the Rule as void. As according 
to the canons of interpretation, we have to pre¬ 
sume that the Rule-making Authority exercises its 
powers in a 'bona fide', reasonable and proper 
manner, we should proceed on the ’prlma facie’ 
footing that Rule 72 (2) BB (corresponding to 
Rule 81 (2) BB of the Indian Rules) is valid as 
having been made in the ‘bona fide’ exercise of the 
discretion conferred by the Defence Regulation 
Of course it can be shown that it is a clear fraud 
•on the Regulation or that it is an abuse of the 
powers given to the Executive by the Legislature 
A superficial perusal of the numerous Control 
Orders passed under the Defence of India Act and 

ivfi!, nc vi of ?y derabad Regulation is enough to 
the /^nt of interference with individual 
an » d fn * dom ° r action. These according 
•iiK. rule, ® ak ^ Authority are justified for 
ShLT r°L ot ? e I of the purposes mentioned 

Stv A . ct t , he n,le making Autho- 

considered that provisions should be made 


regulating and controlling letting and sub-letting 
accommodation or class of accommodation, resi¬ 
dential or non-residential, in order to secure one 
or other of the purposes mentioned in Section 2 
of the Act or in Rule 81 ( 2 ) it cannot be said 
that it is a fraud on the provisions of the Act cr 
an abuse of the powers comerred thereunder.! 

i9) We, therefore, hold that Rule 72 (2) BB isl 
intra vires’ of the Rule-making Authority. 1 
tlO) We have now to see how far the Hyderabad 
Rent Control Order goes beyond the purposes 
mentioned in Rule 72 (2) BB (Rule 81 12) BB of 
Indian Rules.) Individual rights and obligations 
that cannot be divested from or unconnected with 
public purposes, rights and obligations. Public 
purpose invariably aflects individuals or a class 
ot individuals. There is nothing strange if indivi¬ 
dual rights or obligations are regulated and con- 
trolled, for securing the public purposes refereed 
to in Section 2 of the Act and in Rule 81 ( 2 ). as 
no public purpose can exist without individual 
being affected. It is argued that the Order inter¬ 
fere with rights of property and contract, that 
powers thereunder are exercised not by Courts but 
oy Executive Officers, and that the ordinary juris¬ 
diction of Courts including even that of the High 
Court is excluded. These are no doubt weighty 
arguments. But the quesiton is, can all this be 
lawfully done under the Defence Regulation. The 
Defence of Hyderabad Regulation was promul¬ 
gated by His Exalted Highness the Nizam, who at 
rhat time solely combined in himself the tliree- 
lold functions of sovereignity, as an absolute or 
Autocratic monarch, for purposes of Municipal 
Law. It was open to him to entrust the vast 
powers under the Regulation to the President in 
Council or even to a lesser Authority and to even 
permit him to delegate the exercise of those powers 
to such person or authority as the President 4 n Coun¬ 
cil thought fit. There are numerous decisions of this 
High Court and the local Judicial Committee that 
the Firman (or order) of H.E.H. the Nizam is 
effective Law. There is therefore nothing illegal 
in the promulgation of the Regulation or in the 
President in Council promulgating the Rules 
thereunder or in his promulgating the Rent Control 
Order under one Qf lhe Rules. We. therefore, hold I 
Uict the Hyderabad Rent Control Order is 'intra 
vires' of the promulgating Authority 

R.!i 1 p 1 ai S ?? 1 lla n r D C 0 r t ^ 0v f ersy arose in i* dia whether 
Re ff rwLf o °i Defenc ® of India Rules and the 
Rent Control Order passed thereunder in some of 

.. were rr ' ultr a Vires' of the promul- 
Hh The Constitutional position of 

nrnm»w£ H , 8hn £ ss , ““ Nlzam at the time of 

ft™* n “!f atinB 4 the Defence of Hyderabad Regula- 
tion was in the nature of absolute monarchy un¬ 
fettered by any limits on his sovereign powers so 
far as Municipal law Is concerned and waTmore 
extensive than that of the Governor-General or 

£c UHfetu* °,L the Government in 

*? d ‘ a - Even within the comparatively limited 
scopes of powers of the Central Government undfr 

°, f ? dia Act 1935. as compared 
wffh the powers of the Nizam at the time Courts 

1 i le J$L that Rule 81 (2) BB and tSeRent 

Sn^RuD < rS er Jphr ed lh 5 eunder were v£di d in law. 
i oh iso L ?* M ® hra v - Emperor', AIR (32) 1945 

on !) 1 If 81 at & 164 ’ 1 was held that the Rawalpindi 
and Murree House Rent Control Older D&ssprf 

vires .’ 81 ““ Daten “ “ S “to 
o.'-Zr 6 - &T ^- Bround 0n which the validity of the 
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“The Central Government may, by Notification 
in the Official Gazette, make sucn rules as appear 
to it to be necessary or expedient for securing 
the Defence of British India, the public safety, 
the maintenance of public order or the efficient 
prosecution of war, or for maintaining supplies 
and services essential to the life of the community.” 
In this rule the Legislature have used language 
of the widest generality and I can see no reason 
why having regard to the objects of the Act 
as set out in this rule any restriction should be 
put on the natural meaning of the words used 
therein. There is, in my opinion, no doubt or 
ambiguity in regard to the object or meaning of 
this Act, but even if there were it is sufficiently 
clarified by the preamble which provides clearly 
that the Act is designed to provide for special 
measures to ensure the public safety and interest 
and the defence of British India." 

Again at page 164 we find: 

“The second ground on which the validity of 
the order has been called into question is, in my 
opinion, equally untenable. In I L R (1944) Lah 
245, a Full Bench of this Court came to the con¬ 
clusion that Section 2 of the Act of 1939 is not 
•ultra vires’ on the ground that the Legislature 
had delegated extensive powers to the rule- 
making Authority without laying down any prin¬ 
ciple or policy or giving any directions or providing 
any guide as to how the powers delegated should 
be exercised." 

(12) In 'Haveliram Shetty v. Maharaj of Morvi\ 
AIR (32) 1945 Bom 88, a Full Bench of the 
Bombay High Court had to consider the validity of 
the Bombay Rent Restriction Order of 1942. At pp. 
107-108 of the report, we find the following 
passage: 

“It may be contended that the words 'unreason¬ 
able eviction of tenants and sub-tenants' are wide 
and do not lay down any principle on which the 
Provincial Government may frame rules. Against 
that it should be noted that these words form 
part of a clause in a Sub-rule which opens with 
the words 'for regulating and sub-letting...' The 
sub-rule therefore clearly indicates the subject on 
which the order has to be made. Rule 81 (2) BB, 
with which we are directly concerned in this case, 
thus appears to be within the Section 2 (1) of 

Defence of India Act.This point was not fully 

argued and therefore I do not propose to say any¬ 
thing more on it. In my opinion, the contention 
that the whole Order is 'ultra vires’ is unsound. 
The object of the Order is covered by one of the 
purposes mentioned in the first part of Rule 81 (2) 
and the express words of Clause (BB), of that 
Sub-rule. It is also well within the meaning of 
Section 2 (1), Defence of India Act/' 

This pronouncement may be obiter to some extent 
but coming from His Lordship the present Chief 
Justice of India (Kania, J. as he then was) it is 
a weighty pronouncement. 

(13) Learned Counsel has also argued that sub¬ 
sequent to the application of the Constitution of 
India to the Hyderabad State from 26th January 
1950, the provisions of the Rent Control Order 
offend Article 19 relating to fundamental rights 
and Article 50 of the Constitution providing for 
separation of Judiciary and Executive. As regards 
offending fundamental rights assured by the 
Constitution, we find there Ls sufficient provision 
in the same Constitution for reasonable restric¬ 
tion of fundamental rights (vide Art. 19 (5) ) 
Legislation affecting jurisdiction and powers of all 
Courts, except the Supreme Court is permitted In 
the three lists of the Seventh Schedule of the 
Constitution, under Art. 246, and this implies en¬ 
trusting powers of special Courts and Tribunals. 
The constitution of Tribunals consisting of the 
Executive is provided for in several Acts even to¬ 


day. Further as long as it is conceded that the 
Defence of Hyderabad Regulation is valid, it is 
impossible to hold that Rule 72 (2) BB or the 
Rent Control Order passed thereunder are ‘ultra 
vires.’ Power to regulate and control letting and 
sub-letting of accommodation, and preventing un¬ 
reasonable eviction includes the power to direct 
eviction in reasonable cases and the power to lay 
down what is unreasonable eviction and what is 
reasonable eviction. This also postulates inter¬ 
ference with the freedom of contract and rights 
oi property and is expressly permitted by Section 3 
of the Act. Nor is there anything in it repugnant 
to the Constitution Act. Art. 372 expressly saves 
existing laws. Article 50 of the Constitution is a 
directive to the State to separate Judiciary and 
Executive. It is well worth the earnest attention 
of the Rajpramukh, the Chief Minister and Mem¬ 
bers of the Cabinet of this State. But it does not 
render void the exercise by the Executive of the 
judicial or quasi-judicial functions lawfully vested 
in it. It has been argued that in Hyderabad State, 
25 years ago, there was separation of the Execu¬ 
tive and Judiciary and now vesting the executive 
with judicial powers is putting the clock behind, 
or as Counsel for the tenant puts it: 

-Whether disregard shown to the already existing 
separation of powers can be treated as proper and 
valid in view of Article 50 of the Constitution.” 
That may be so. But the same authority which 
had separated the Judiciary from Executive 25 
years ago has (very likely with the advice of the 
Executive) promulgated the Defence of Hyderabad 
Regulation conferring vast powers on the executive 
and had not even considered it fit to prescribe any 
time-limit for its operation though in the then 
neighbouring British India, a time-limit had been 
prescribed for its operation. Article 50 therefore 
does not render Executive Administration of 
the Order, void. 

(14) In the result we hold that the Hyderabad. 
Rent Control Order is 'intra vires’ of the Promul-i 
gating Authority and is still validly in force. 

(15) On the merits it has been argued that (he 
Appellate Authority could not direct eviction of 
the tenant on the ground that the Mudgi was re- 
auired for the personal purposes of the landlord, 
viz., to keep his horse and carriage therein or for 
running his ration shop. Reliance has been placed 
on a Division Bench decision of this High Court 
in the case of 'Bogarapu Shankeraiah v. The Dis¬ 
trict Judge, Secunderabad and Varada Rao\ (in 
cases 118 and 119 of 1950), where it was held that 
increase in the number of members of the land¬ 
lord’s family is not sufficient ground to vitiate or 
nullify a contract of tenancy as long as the tenant 
fulfils the terms of his contract. It has also been 

held in that decision that: 

• The appellant appears to have taken his stand 
against the continuance of the tenancy on the 
ground of its having become extremely onerous 
by subsequent events (viz., the increase of the 
members of the family.) Now the u co 1 ? ft tra 9i^‘ 
not be discharged merely because lt .. h ^ n ^ r e o C0 P 1 . t , 
extremely onerous for a party to dischaige his 

TOa^njlingH^dUtinguishable and does not apply 
to the case before us here. There is no P arti ^r 
period of tenancy and the tenancy ^ only from 
month to month. Consequently, it was open to 
the landlord under general law to terminate the 
contract of tenancy by giving 15 days notice| under 
Transfer of Property Act. The landlord in tnis 
case does not seek to vitiate or nullify any con¬ 
tract of tenancy. In this connection reference^ 
also invited to the provisions of Section 16 of tne 
Defence of Hyderabad Regulation corresponding to 
Section 15 of the Defence of India Act which pro¬ 
vides: 
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iOrity or person acting in pursuance of In case of injunction civil rights and liabili- 
ail interfere with the ordinary a v oca- ties would arise in spite of the prohibition. Of 
e and the enjojment of property as course , in case of attachment the rights are 

ly be consonant with the purpose of suspended and therefore no rights or liabilities 

e public safety and interest and th? would arise. (Para 5) 
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ed m accordance with me spirit oi 7 • AU f R P c D on<ient 

Even in this new the landlord’s right “ 1 y ’ *° f Kes P onaeril ' 

tenant vacated in this case should be Lasc TC * er rea to: 
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“Any authority or person acting in pursuance of 
this Act shall mterfere with the ordinary avoca¬ 
tions of life and the enjosment of property as 
little as may be consonant with the purpose of 
ensuring the public safety and interest and th? 
defence of British India." 

So, the provisions of the Rent Control Order have 
to be applied in accordance with the spirit oi 
Section 16. Even in this new the landlord’s right 
to have the tenant vacated in this case should be 
affected as little as possible, and thus the order 
of the AppeUate Authority is justified. 

(16) As to the evidence to justify the finding 
of the Appellate Authority we are not prepard to 
interfere. There is material on the record lor him 
to come to the conclusion, and as long \s his 
order is not perverse we cannot interfere. It may 
also be noted that the Appellate Authority has 
given due weight to the respective cases and evi¬ 
dence of the parties. While the landlord has 
claimed eviction from both the Mudgis, the Appel¬ 
late Authority directed eviction from only one of 
them. 

(17) In 'Brij Raj Krishna v. Shaw * Bros’, AIR 
(38) 1951 S. C. 115, the Supreme Court of India 
held: 

"The Act (Bihar Building ’Lease, Rent, and Evic¬ 
tion’ Control Act III (3) of 1949) has entrusted the 
Controller with a jurisdiction which includes the 
Jurisdiction to determine whether there is non¬ 
payment of rent or not, as well as the jurisdiction 
on finding that there is non-payment of rent, to 
order eviction of a tenant. Therefore, even if 
the Controller wrongly decides the question of non¬ 
payment of rent and orders eviction of tenant, 
his order cannot be questioned in a Civil Court.** 

(18) In the result there is no ground to inter¬ 
fere with the order of the AppeUate Authority and 
we dismiss both the petitions. Under the circum¬ 
stances we direct each party to bear his own costs. 

(19) Before we close we wish to draw the at¬ 
tention of the Government and the Legislative 
Authority for the State, for their earnest con¬ 
sideration whether, at the present dav, when in 
India, the Defence of India Act, Rules and Control 
orders passed thereunder have ceased to be opera¬ 
tive so long ago as from 1-10-1946. it is still neces¬ 
sary for the same laws to be retained in the Statute 
Book of Hyderabad State. 

Petitions dismissed. 

A. L R. (38) 1951 HYDERABAD 167 <C. N. 60) 
KHALILUZZAMAN SIDDIKI AND 
DESHPANDE , JJ. 

Mohammad Abdul Rahman , Appellant v. 
Mohammad Shamsuddin , Respondent. 

Second Appeal No. 24 of 1352 P, D/- 18-6-51 

AmlicISj" 01 F,ovmv Aa s ' 82 - 
A second mortgage was created on two pro¬ 
perties by the mortgagor. One of the proper¬ 
ties was sold in execution of the decree on the 
first mortgage and teas not available to the se¬ 
cond mortgagee. Later on the mortgagor sold 
the other property to another person. 

Held’ that the second mortgagee was entitled 
to recover the whole of the debt from the pro¬ 
perty sold by the mortgagor. S. 82 had no ap¬ 
plication to the facts of the case and the pur¬ 
chaser had no equity against the mortgagee 

?iV aV that mly a Proportionate 
amount should be recovered from the property 
sold to him. AIR (29) 1942 P C 50, Rel. on. 

Aano : T . p, Acti S 82 N 2. <PaniS 3 ’ 4) 
<M Ctoil P. C. (1908), S. 64, O. 39, R 1 — 
Attachment and injunction — Effect. 
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the predecessor Wali Mohammad has purchased 
the property from Shamsuddin, mortgagor. His 
rights could not be more than those that Sham¬ 
suddin had, viz., equity of redemption which is 
now held on account of transfer by Wali Mo¬ 
hammad or his heirs. The mortgage was 
through a registered deed and the purchaser 
cannot deny its constructive notice and even 
if Shamsuddin Khan has kept him in the dark 
in regard to the mortgage liability that would 
not give him a right or equity against some¬ 
body who holds an independent right from 
Shamsuddin under a prior valid registered 
deed. 

(4) The provisions of S. 82, T. P. Act, are 
clear enough. Here the property subject to 
mortgage does not belong to two persons having 
distinct and separate rights of ownership there¬ 
in. Again here the two properties belong to 
the same owner. This is a case different from 
one where one property is mortgaged to secure 
one debt and both are mortgaged to secure 
another debt, within the notice of the parties. 
It is not necessary to go into various points of 
distinction between the facts of this case and 
of a case where the section can be availed of. 
In our opinion unless the purchaser has an equi¬ 
ty against the mortgagee, there is nothing to 
restrict the plaintiff from exercising his right of 
recovering his mortgage debt from either or 
both properties. Section 60, T. P. Act, ceases 
to arrive at this conclusion. ‘Shah Ram Chand 
v. Parbhu DayaT, AIR (29) 1942 P C 50, is a 
case where similar principles were involved 
that call for consideration in this case. Their 
Lordships observed in that case that the deci¬ 
sion of the Indian High Courts have not been 
uniform and that the view adopted by the Cal¬ 
cutta High Court in some of the rulings could 
not be maintained. However in view of this 
authority, it is unnecessary to repeat the reasons 
mentioned in that authority. 

(5) Some other arguments were raised by the 
respondents that the mortgage was a doubtful 
transaction, that the property was under attach¬ 
ment at the time of the mortgage, but on all 
these points the Trial Court has found against 
the respondents. What is said to be the attach¬ 
ment appears to us to be an order of injunction 
restraining certain transactions and it cannot 
be disputed that in case of injunction civil rights 
and liabilities would arise in spite of the prohibi¬ 
tion. Of course in case of attachment the 
rights are suspended and therefore no rights or 
liabilities would arise. But this is not a case of 
attachment. However, even assuming that it 
was a case of attachment the rights acquired in 
that attachment in another case cannot be 
availed of by the respondents to claim the pro¬ 
perty through Shamsuddin. The respondents 
have stepped into the shoes of Shamsuddin and 
do not represent Ganesharao in whose case or 
at whose instance prohibition, whether by way 
of attachment or injunction, was granted. The 
other contention also was not accepted by the 
Trial Court and we are not prepared to enter¬ 
tain as there is no substance and the facts neces¬ 
sary have not been proved. 

(6) We, allow the plaintiffs appeal with 
costs throughout and grant him a decree for a 
sum of Rs. 6,802-15-0 Halli Sicca on the security 
of house No. 4189. The legal representatives 
of defendant 3 Wali Mohammad Khan, to pay 
Ihis amount within four months from the date 


of this decree. In case of failure to deposit this 
amount within the time, the rights of the mort¬ 
gagor to redeem will be extinguished and the 
rignts will be foreclosed in favour of the plain¬ 
tiff. This is a decree under Section 491 of the 
Civil Procedure Code. If the amount is so 
paid within the time specified by the legal 
representatives of defendant 3, the plaintiffs 
shall carry out the conditions laid down under 
Sections 491 (2) (a) and (b) and 491 (3) of 
the Civil Procedure Code. 

(7) V. R. Deshpande, J.: I agree. 

DJf. Appeal allowed 

A. I. R. (38) 1951 Hyderabad 168 1C. N. 61.] 
Shripatrao & M. A. Ansari JJ. 

Afak Haider — Appellant v. The State. 

Appeal Suit No. 92 of 1951. D'- 19-7-1951. 

Cri. P. C. (1898), S. 403 — Conviction for attempt 
to commit suicide with revolver is no bar to pro¬ 
secution for unlawful possession of revolver. 

Possession of a revolver without a licence is a distiuct 
offence under the Arms Act & it has nothing to do with 
the attempt to commit suicide which is a separate 
offence under the Penal Code. lienee, prosecution for 
unlawful possession of the revolver under the Arm? Act 
is not barred by the previous conviction for attempt to 
commit suicide : A. I. R. (20) 1933 Oudii 470, Bel. on. 

[Para 1] 

Anno. Cr. P. C., S. 103, N. 5. 

Choke — for Appellant. 

Case referred to ; — 

(’33) A.I.R. (20) 1933 Oudh 470:(35 Cr. L. J. 86). [Pr 1] 

Order.—This is a revision petition against the 
order of the Chief City Magistrate holding that 
the case under the Arms Act could bo tried k 
that 8.403. sub-s. (4), Indian Cr P. C., correspond¬ 
ing to S. 204, Hyderabad Cr. P. 0. was no bar. 
The relevant facts are that the accused was pro¬ 
secuted for an attempt to commit suicide with a 
revolver. That ca9e was decided k the accused 
convicted. The present prosecution is under the 
Arms Act for unlawful possession of the said re¬ 
volver. Mr. Chobe, the learned advocate for the 
accused contends that if the attempt to commit 
suicide was with the same revolver about which 
the present offence has been launched it will be 
barred under S. 403, Indian Cr. P. C., oited above. 
Wo do not agree with this contention. The test 
to determine whether the said section would be a 
bar or not is to see whether the subsequent offence 
is the same as the previous offence. It is clear 
that the possession of the revolver without a 
licence is a distinct offence in itself under the 
Arms Act. It has nothing to do with the attempt 
to commit suicide which is a separate offence 
under the Penal Code. In Emperor v. M unnoo , 
A. I. R. (20) 1933 Oudh 470, it was held that con¬ 
viction in respect of possession of stolen revolver 
under Ss. 411 k 414, Penal Code, is no bar to con¬ 
viction under s. 19 (f), Arms Act. This revision 
petition therefore fails k is dismissed. 

v.s.B. Revision dismissed . 
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A. I. R. (38) 1951 Madhya Bharat 1 

FULL BENCH 

Haul 0. J,, Shinde, Dixit, Abdul Hakim 
Khan and Chaturvedi JJ. 

Gulabchand Gambhirmal — Appellant v. 
Kudilal Govindram Seksaria and another — 
Bespondents. 

Special Appeal No. 5 of 1949, D/• 29-8-1950. 

(a) Madhya Bharat High Court of Judicature Act 
(VIII [8] of 1949), S. 29 (b) —Motion ior reference 
to larger Bench—Should not come trom counsel. 

The motion to refer a matter to a Full Bench or to a 
larger Bench should normally come -from the Judges 
themselves and not from counsel when they And that 
they are fettered by a deoieion in a previous oase whioh 
appears to Ihem to require further consideration. 

(Para 4] 

„ (W Interpretation ol Statutes-Questlon of re- 
trospectivlty Reference to prior state of law. 

When the question for consideration is whether a 
statute is retrospective so as to affect existing rights, 
it isi Impossible to determine the question without 
considering the prior state of the law. [Para 20J 

But in the oase of a codifying statute the Courts are 
not at liberty to go outside the Code. The proper 
coarse is to examine the natural meaning of the 
language of the statute uninfluenced by considerations 
of the previous state of law as the essence of a Code is 
to consol date the statutory, ouatomary and case law 
on a particular aubjeot into a Code and to be exhaus¬ 
tive In the matters in respeot of whioh it declares the 

: 0. P. 0., P„. N. 3, S. lP "“ “• 111 

A ct /Court of Judicature 

Hliri VI nJ? J -° ?r?M 9,2,b) and 25-Applies- 

C i 810Q o f D f lvUlon Bench becoming (Inal 

lies to' Fdl Bench.' ^ D °‘ 8Pp,y - N ° appeal 

exM«S a IT*” 8 lz !'‘be language of S. 25 either in 
express words or by Ihe necessary implication to 

•iJ? »* a* M Dft to , h .°l d Section is to apply 

*)bo to decisions which are final at the date of the 
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coming into force of the Act and thus have a retros¬ 
pective operation affeotiDg the vested rights of the 
parties. This aection read with S. 2 (b) of the Act does 
not lead to any definite conclusion one way or the 
other. The combined effect of these two sections is tc 
elate in general terms that a deoUion given by a 
Division Bench of the Madhya Bharat High Court of 
Indore State in tho proceedinge mentioned in S. 2 (b) 
is, subject to oertain conditions appealable to a Full 
Bench. This ie not an express provision making the 
decisions of a Division Bench final at the date when 
the Act oame into force, appealable. Nor is it the 
nec839ary implication of the two sections that snoh 
decisions are appealable 1 A. I. R. (37) 1950 M B. 112 
(F.B.), A/firmed. [Paras 20, 27J 

Per Kaul C. J. —Section 25 of the Aot confers a 
right of apeotal appeal which did not exist previously, 
but being a right of appeal It is a mattor of substance 
and notone relating to mere procedure. This new 
provision would, on general principles, not be ap¬ 
plicable to proceedings which finished before the new 
Aot came into foroe and the decisions made wherein 
had booome final. Befere 8 . 25 is applied to the case 
it must be shown that (he statute has made the inten¬ 
tion of the legislature in this behalf dear either by 
express words or by necessary implication. Seotion 25 
does not ssy that it shall have retrospective operation 
so as to be applied to cases which were finally deoided 
by the highest Court in whioh appeals pertaining to 
them could lie under the then existing law. There is 
also nothing in 8 . 2 (b) to suggest that Ihe Aot or 
any seotion thereof was to have retrospective effeot. 

w , [Paras 105 to 1071 

Moreover, general provisions In an enaotment oannot 
be relied oo to give it retrospective operation so as to 
take away vested rights- (P ata 107 ] 

(d) Interpretation of Statutes-Savlng clause- 
Object of. 

,1 M J . a i! in 8 v. oU ? a do °? “ ot 8 ive to » parly any further 
right than he already had. Nor does it give retrospeo- 
tive efleot to an eaactmeot. [para 21 ] 

A saving olause, as its name implies, i a a olause 
whioh Is inserted in the repealing statute in order to 
protect or save a person as regards rights whioh he 
may have acquired under the then existing law. But 

to use it In determining the oonstruotion of the Aot 
or to extend It so as to give a wider soopa to the Aot' 
amounts to Ignoring the very purpose for which a 
saving olause Is Inserted. [Para 1427 

Anno,; 0. P. 0., Pre. N, 3, 7. . 
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(e) Interpretation ot Statutes— Preamble—Re¬ 
ference to —Preamble can be reicrred to ascertain 
object oi an enactment. [Bara 3'J] 

Anno. : C. P. C., Pie. N. l^Pt. 3. 

(f> Madhya Bharat High Court of Judicature Act 
(VIII (8) ot 1949), S. 2 (b) —‘Pending proceedings’ 
—Meaning—Whether retrospective. 

Per Shinde J.—In order to give retrospective opera¬ 
tion to a statute it is necessary that the statute should 
make an express provision or its language should 
convey a necessary uni distine: implication to that 
effect. Examining the language of S. 2 (b) in the 
light of this canon there is no express provision in 
S. 2 (b) to the etfect that proceedings pending on 
16-6 1948, but determined before the Act came into 
force, are also to be included In the wordg "pending 
proceedings." The language of tho section does not 
raise any such necessary and distinct implication 
either. Tho words "pending proceedings'’ therefore 
do not include case3, which had been determined and 
had thus become final under the Ordinance before the 
Act came into force’. (1805) A. C. 369 ; A. I. P». (36) 
1949 All. 225 (F.B.) and A. 1. It. (14) 1927 P. C. 242, 
Ref. [Paras 42,47] 

(g) Interpretation of Statutes—Grammatical and 
ordinary sense—Adherence to. 

As a general rule the grammatical and ordinary 
cense of the words is to be adhered to ; but if that 
were to lead to some absurdity, or eome repugnancy or 
inconsistency with tho rest of tne instrument the 
grammatical and ordinary eense of the words may be 
modified so a3 to avoid that absurdity and iuconsis- 
lenoy. [Para 40] 

Anno.: C. P. C., Pre. N. 7. 

(h) Madhya Bharat High Court of Judicature 
Act (VIII [8] ot 1949), S. 2-Scope. 

Having regard to tho ecopo and object of the Act, 
S. 2 does no more than define tho jurisdiction cf tho 
High Court. Sub-?. (a) of this section defines the 
jurisdiction in relation to persons and territory, while 
6nb s. (b) defines the jurisdiction in relation to subject- 
matter. [Para 21] 

K. A . Chitale , S. M. Samvatsar , V . R. Nowaskar 
and S. R . Joshi—for Appellant; Amin, Chandra 
Bhan Sanghi and N. M. Dr avid—for Respondents. 

Dixit J.—In this appeal by the plaintiff in 
the euit against a dectee in appeal of a Division 
Bench of this Court dated 2-12-1919, after hear¬ 
ing the arguments of counsel for the appellant 
and the respondents, the Court announced that 
the preliminary objection of the respondent as 
to the incompetoncy of this appeal roost prevail 
and that tbi9 appeal would be dismissed and 
the reasons for this conclusion would be stated 
at a later date. Accordingly, I am stating my 
reasons in this judgment. 

[2] The euit out of which this appeil arises 
was instituted on 6-11-1947, by tho plaintiff 
against tho respondents in the Original Side of 
the Indore State High Court to obtain a epeoific 
performance of a contract and in the alternative 
damages. The euit was tried by Sanghi J., who 
on 11-6-1918, made a decree in favour of the 
plaintiff with some modification in the form of 
relief claimed by him. Against this decision, the 
dofendants filed an appeal to a Division Bench 
of this Court on 21-8-1948. The plaintiff also 


preferred on 7.9.1918, a cross appeal against the 
decision of the trying Judge for his claim being 
decreed in full. Theso two appeals were filed 
under the Iudore State Civil Procedure Code. 
The Division Bench accepting the defendant’s 
appeal reversed the judgment and the decree of 
Sanghi J., and dismissed the plaintiff’s suit, as 
well as his cross-appeal. 

(3) Both under the Indore Civil Procedure 
Code and under the Madhya Bharat High Court 
Ordinance (ordinance no. 2 of 1918) no further 
appeal lay against the judgment and deoree 
dated 2-12-1948, of the Division Bench. This 
Ordinance was replaced by the Madhya Bharat 
High Court of Judicature Act (Aot No. vm [3] of 
1919) which came into force on 18 1-1919. This 
Aot which wa3 enacted for the continuanco of 
the Madhya Bharat High Court established 
under tho Ordinance embodied substantially the 
previsions of the Ordinance, and S. 25 of the 
Aot contained a now provision introducing for 
the first time a right of appeal to a Full Bench 
of this Court against the decisions of a Division 
Bench in oivil and oriminal matters. The right 
of appeal was subjeot to certain conditions pre¬ 
scribed in S. 25. The appellant filed this appeal 
on 31-3-1919, and olaims it as one under S. 25, 
High Court of Judicature Aot. 

[4] On the basis of a Full Benoh decision of 
this Court in Daulat Singh v. The State (Special 
Criminal Appeal No. 1 of 1919, dated 14-4-1949, 
reported in 1M.B.L. B. 229 : (a. I. R. (37) 1950 
M. B. 112 F. B-), Mr. Amin, who appeared for 
the defendant-respondents took the preliminay 
objection that as the judgment and decree 
appealed from were passed by the Division 
Bench on 2-12-1913, i.e., before the Aot VIII [8] 
of 1949, came into force and a3 S. 26 of the Act 
is not retrospective, this appeal is incompetent. 
There is no doubt that if the deoiaion of tho 
Full Benoh in Daulat Singh v. The State, l 
M. B. L. R. 229: (a. I. R. (37) 1950 M. B. 112 
F. B.) is correct this appeal cannot be enter¬ 
tained. But when this appeal first came up for 
admission before a Full Bench consisting of 
Shinde, Rego and Saigal JJ., my learned brothers 
apparently felt some doubt as to the correct¬ 
ness of that decision and admitted the appeal. 
After the admission of tho appeal on 6-10-1919, 
Mr. Chitale, the learned counsel for the appel¬ 
lant made an application to the Court praying for 
the constitution of a larger Bench for the hearing 
of the appeal on tho ground that the view taken by 
the Full Bench in Daulat Singh v. Tlis State (l 
M. B. L. R. 229: A. I. R. (37) I960 M. B. 112 F. B.) 
that 8. 25, High Court of Judicature Act has no 
retrospective effect requires reconsideration, and 
that other important questions of law also 
involved in the appeal. The application was 
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aeoepfcd and this appeal has accordingly been 
heard by this Bench of five Judges. It may, 
however, be mentioned in passing that the 
motion to refer a matter to a Full Bench or to 
a larger Bench should normally come from the 
Judges themselves and not from counsel when 
they find that they are fettered by a decision 
in a previous case which appears to them to 
require further consideration, 

[s] In order to appreciate the able and ex¬ 
haustive arguments of the learned counsel for 
the parties, it is necessary to refer to certain 
material dates in the formation of the Madhya 
Bharat Union and to the relevant provisions of 
the Covenant entered into by the Rulers of 
Gwalior, Indore and oertaiu other States in 
Central India for the formation of the Union, 
of Ordinance 9 of 1949 establishing the Madhya 
Bharat High Court and of the Madhya Bharat 
High Court of Judicature Act (vili [8] of 
1049). The Covenant was Bigned by the Ruler 
as of the Covenanting 8tate3 on 92-4-1949. 
Olanse (l) (a) of Art. (vi) of the Oovenant laid 
down that when the Ruler of the Covenanting 
State makes over the administration of his 
State to the Baj Pramukh, then all rights, 
authorities and jurisdiction belonging to the 
Ruler which appertain or are incidental to the 
Government of his State shall vest in the 
Madhya Bharat and shall, thereafter be exer- 
oisablo only as provided by the Covenant or by 
the Constitution to be framed thereunder. The 
Covenant also contained a provision to enable 
States other than the Covenanting States to be 
inoluded in the Madhya Bharat Union (Art. 2 
(b) ). By ol. (9) of Art. 6 the rights, authori. 
tia3 or jurisdiction balonging to the Ruler of a 
State which is inoluded in the Union subse- 
quent to the Covenant are also made to vest in 
the Madhya Bharat from the date of making 
over the administration of suoh State to the 
Raj Pramukh. The administration of the Indore 
State was made over to the Raj Pramukh on 
IS 6-1948. The suit out of which this appeal arises 
originated in the former Indoro Btate and was 
decreed by the Indore High Court on 11-6.1948. 

[6] The Madhya Bharat High Court was con¬ 
stituted by the Raj Pramukh by Ordiuance 3 of 
1948, whioh came into force on 99- 7 . 1948 . Seo. 
tion 4 of the Ordinance provided that: 

'(a) This Ordinance shall apply to tho territories of 
any of the Covenanting States and of aoy other State 
the Bnler of whioh agrees with the approval of the 
thl n D ° , Ind,a t0 lhe “fl'ger that State in 
th! ^ , St f te ,rom ^ date 01 takin « over o' 
aw rT , ,. rat l Qa 0 tha Covenanting States under 
aii. (>v) of the Covenant, or from the date of inolu- 

S,ata “nder Art. II, as tho oase may bo, 
audit shall apply to ail persona within thoao terrl- 


“(b) Thia Ordinance shall apply to all Criminal and 
Civil Proceedings, including those under testamentary 
and intestate, matrimonial, divorce and insolvency 
jurisdiction, pending in the Courts in any State on the 
date of which the administration of the State 19 taken 
over by the Raj Pramukh, or on tho date on which the 
State 13 included iu the United State, as the case may 
be, and to such proceedings, arising in tho said States, 
after those dates.” 

[7] By S. 35 (a) of th9 Ordinance it was pro¬ 
vided that the tribunal functioning as the High 
Court or any authority exeroiaing the powers of 
a High Court of any State inoluded in the Union 
shall ceaS9 to exist from the date of the taking 
over the administration of the State by the Raj 
Pramukh and all case3 pending before the High 
Court or the authority shall be transferred to 
the Madhya Bharat High Court for disposal. 
There was no provision with regard to appeals 
against the decisions of a Division Bench of the 
Madhya Bharat High Court in any matter. 
Ordinance 2 of 1948 was amended in October 
1918. by ordinance no. 14 of 1948. Thia amend- 
ing Ordinance only amendod S. 35 and mode the 
amendment effective a3 from the date of the 
original Ordinance 9 of 1948. After the amend¬ 
ment the material portion of a. 36 read as 
follows : 

"The High Coart, or the Tribunal functioning aa the 
High Court or the Authority exercising tho powers of 
the High Court for any of the Covenaming States the 
administration of whioh may be taken over by the Raj 
Pramukh, shall cease to exist or function_ 

(a) in the oase of States the administration of which 
may bo taken over before the establishment of the 
High Court of the United State, from the date of the 
establishment of the said High Court; and 

(b) In the oase of States tho admioistration of whioh 
may be taken over after tho establishment of tho Oourt 
of the United State, from the date of the taking over 
of the administration." 


[8] Then we come to the Madhya Bharat 
High Oourt of Judicature Aot (vni [8] of 1919 ), 
whioh, as the preamble of the Aot says, 

“is an Act to provide for the cootiouan'ao of the 
Court of Judicature of Madhya Baarat established 
under Ordlnanoo No. 2 of 1948," 


This Aot came into forco on 18 1-1949, s. 2 of the 
Aot is in these terms: 

(a) It shall oxtend to the whole of the United State 
of Gwalior, Indore and Malwa (Madhya Bharat) and 
shall apply to all persons within the said United State 
over whom the Courls having jurisdiction in the Cove- 
nanting States forming part of the said United State 
had jnrisdiotion. 

(b) This Act shall apply to all Criminal and Civil 
Proceedings, Inoludmg those under testamenla-y, in¬ 
testate, matrimonial, divorce and insolvency jurisdio- 
tion Pending n the Courts in any State on the date on 
whioh the State is Inoluded in the Unitod State and to 

such proceedings, arising in the said States, after thoee 
a&tea ” w 


[9] It wilt be seen that this section is sub. 
stantially tho same as s. 4 of tho Ordinance 
Thero is, no doubt, a slight difference in the 
language of tho two ssotions. While s * of the 


4 Madhya Bharat Gulabchand v. Kodilal (FB) (Dixit J.) A. I, R. 


Ordinance makes a distinction between the Co. 
venanting States and the States which eubse. 
quent to the signing of the Covenant are merged 
in the Union, S. 2 of the Act does away with 
this distinction and refers to any State which 
is included in the Union whether as a Cove, 
nanting State or whether as a result of merger 
in accordance with Art. II li)(b) and Art. VI (2) 
of the Covenant. The difference in the language 
cf these two sections is of no practical impor¬ 
tance because under Art. VI of the Covenant the 
date of inclusion in the Union whether of a 
Covenanting State or of a ‘merged’ State is the 
date on which the administration of the 8tate 
is handed over to the Raj Pramukh. The change 
in the language of the two sections is clearly 
not intended to restrict the application of S. 2 
(b) of the Aot ODly to the merged States, to the 
exclusion of the Covenanting States. Section 25 
of the High Court Act provides for the first 
time a right of appeal under certain conditions 
against the decisions of a Division Bench in civil 
and criminal cases. Sub-section (l) of S. 25 of 
the Act says: 

“Special appeal shall lie to the Full Bench of the 
High Court from 

( 1 ) a decree or an appealable order passed by the 
Divisional Beooh of two Judges of the High Court in 
the exercise of extra-ordinary or appellate civil juris¬ 
diction: 

provided that 6uch appeal shall lie only in the case 
where the value of the suit in the Court of the first 
instance is Rupees ten thousand or upwards and the 
value of the subject matter in dispute in appeal al30 is 
Rupees ten thousand or upwards: 

Provided further that the appeal involves some 
question of principle pertaining to law.” 

[ 10 ] Seotion 87 oi tho Act like the amended 
S. 35 (l) of the Ordinance ccntainB provisions 
relating to the cessation of the High Courts or 
authorities functioning as High Courts in the 
several States. Section 40 of the Act is the 
repealing and saviDg section. That seotion re¬ 
peals ordinance No. 2 of 1948 and the amending 
Ordinances. Having repealed it, it proceeds to 
save notifications made, powers conferred, juris¬ 
diction assigned, orders given under the repealed 
Ordinance. The proviso to this section states: 

"Provided, however, that all notifications issued, 
powerB conferred, jurisdiction assigned, forms pre¬ 
scribed, orders given, rules framed, appointments 
made or actions taken under these Ordinances shall, 
so far as they are not contrary or repugnant to tho 
provisions of this Aot be deemed to have been issaed, 
conferred, assigned, pieacribed, given, framed, made or 
taken under this Act and shall continue to exist un¬ 
less and until superseded or amended expressly or 
impliedly and the High Court established under the 
said Ordinance shall continue to exist and function as 
the High Court established under thb Act." 

[11] The argument of the learned oounselfor 
the appellant as to tho High Court Act being 
retrospect ; vo in operation, briefly stated, is that 
the High Court should construe according to 


the natural meaning of the language of the Aot 
which is plain and dear, and that in the con- 
struction of the Act any considerations de. 
rived from the previous state of law, tamely, 
Ordinance 2 of 1943 should not be taken into 
account. So construing the necessary implioa. 
tion of 8. 2 (b), High Court Act is to make the 
Act retrospective so as to affect even vested 
rights. That although the Act came into force 
under S. 3 on its publication in the gazette on 
13-1-1949, by virtue of S. 2 (b) the operation of 
the Act as regards any component State of 
Madhya Bharat Union is made to commenoe 
as from the date on whioh the administration 
of the State is taken over by the Raj Pramjikh. 
The administration of the Indore State was 
taken over by the Raj Pramukh on 16.6 1948, 
and, theiefore, it is argued that the High Court 
Act should be taken to have become operative 
with effect from 16 6-1948, in so far as the 
territory of the former Indore State is con¬ 
cerned, and the Act would apply to any deci¬ 
sion, order or judgment made by the Madhya 
Bharat High Court on or after 16-6 1948, in 
any oivil or criminal proceedings pending 
on this date in Indore State Coarts or origi¬ 
nating in Indore State subsequent to 16-6-1918. 
It is maintained that as the decision under 
appeal was made by the Division Benoh after 
16-6-1948, in a proceeding arising in the for- 
mer Indore State after this date, the decision 
is appealable under S. 25 of the Act. Mr. Chitale 
further strengthened^is arguments by pointing 
out that the effect of the proviso to S. 40 of 
the Act is to place by legal fiction orders, 
judgments or deorees given by the Madhya 
Bharat High Court under Ordinance 2 of 1948, 
exaotly on the same footing as those made by 
the High Court under AOt 8 of 1P49, and treat 
them alike for all purposes of the Aot. There- 
fore, even though the deoision under appeal 
of the Division Benoh may have been final 
and not open to any appeal under the Ordi¬ 
nance. the finality of that decision is destroyed 
by the proviso to 8. 40 of the Aot and the decision 
is appealable under 8. 25 of the Aot. The learne 
counsel for the appellant does not dispute the 
well established principles referred to in the 
Full Bench deoision in Daulat Singh v. 1 lie 

Stale (1 M. B. L. B. 229: A. I- R- f 87) 1950 
M. B. 112 p. B.) which are applicable in deter- 
mining whether a Statute is retrospective in 
operation. He assails the Full Bench decision 
on the ground that the Full Benoh in that case 
erred in construing the High Court Act with 
reference to the language of Ordinance 2 of 
1948 , and in coming to the conclusion that 
S. 2 (b) of the Act merely extends the jurisdiction 
of this Court even to those proceedings whioh 
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before the establishment of this Court on 
39-7-1948, were pending in any State on the 
date on whioh the administration of the State 
was taken over by the Raj Pramukh, and to 
such proceedings arising in a 8tate subsequently 
but before the establishment of this Court on 
29-7-1948. Mr. Okitale says that as in accordance 
with the principle of international law relating 
to State Succession the system of law existing 
in Indore State would have continued in opera¬ 
tion and the Courts therein inoluding the High 
Court would have continued to function until 
the enactment of new laws by the Madhya 
Bharat Union and the establishment of new 
Courts by the Union, there was no necessity of 
making any provision for extending the juris¬ 
diction of this Coart to cases pending in the 
State Courts before this Court was established 
and that this conolusion also follows from S. 87 
of the Act. It is also said that the Full Bench 
decision did not consider the effect of the pro¬ 
viso to S. 40, High Court Act. 

[12] Being myself a party to the decision in 
Daulat Singh v. The State 11 M. B. L. R. 229: 
A. i. R. (87) 1950 M. B. 112 F. b), I must can¬ 
didly admit that while dealing with that case 
I had not the advantage of the full disouasion 
on the question of the retrospectiYity of the 
Madhya Bharat High Court Aot as on this 
oooaBion. But even on a full and mature oon- 
Bideration of the arguments of the learned 
counsel for the appellant, I am not persuaded 
to resile from my earlier opinion. I have in that 
decision given in some detail the reasons for 
holding that s. 25 of the Aot does not apply to 
the deoision given by the Madhya Bharat High 
Court before the Aot came into force. I do not 
propose to go over the same grounds again ex¬ 
cept when it may b8 neoessary in dealing with 
the arguments of the learned oonnsel for the an. 
pellant. 

[ 18 ) In support of his contention that a sta- 
tute is to be interpreted as it stands and re- 
coarse is not to be had to the former lawexoept 
upon the some special ground, suob forinstanoe, 
as an ambiguous provision, learned counsel for 
the appellant read to us passages from pp. i, a 
and 26 of Maxwell ou Interpretation of Statutes, 
9th Bdn., and drew our attention to the often.! 
quoted and well-known observations of Lord 
Hersohell in Bank of England v. Vagliano, 
(1891) A. C. 107 : (60 L. J. Q. B. 146). I do not 
think these passages and observations are of 
much help in the construction of the Aot before 
us. In the case of the Bank of England v. 
Vaghano, (1891) a. o. 107 : (go l. j q. b. 145 ), 
the question of the interpretation of certain pro¬ 
visions of the English Bills of Exohange Aot, 
1888, which was a codified enaotment relating 


to Negotiable Instruments, was under conside¬ 
ration. The method of interpretation of a codi¬ 
fying Act was laid down by Lord Herachell thus: 

"I thick the proper course is in the first instance to 
examine the language of the statute and to ask what is 
its natural meaning, uninfluenced by any considerations 
derived from the previous Etate of the law, and not to 
start with enquiring how tli9 law previously stcod and 
then assuming that it was probably intended to leave 
it unaltered, to seo if the words of the enactment will: 
bear Interpretation in conformity with this view......Of 

course I am far from asserting that resort may never 
be had to the previous state of the law for the purpose 
of adding in the conetructiona of the provisions of the' 
Code. If, for example, a provision be of doubtful import, 1 
suoh resort would be perfectly legitimate.” 

Ia that case Lord Halsbury also observed that: 

"I am wholly unable to adopt the view that where a 
statate is expressly said to codify the law, you are at 
liberty to go outside the Code bo created became before 
the existence of that Code, another law prevailed.” 


[14] The essence of a Code is to consolidate the! 
statutory, customary and case law on a particular 
subjeot into a Code and to be exhaustive in the 
matters in respect of whioh it declares the law. It 
seems to me that this rule of interpretation relat¬ 
ing to a Codifying Act oannot be of any guide 
when we have to deal not with an Act codifying 
the law but with an Aot which alters the form of 
Ordinance 2 of 1948, but not its substance 
whioh although it repeals the Ordinance, simul¬ 
taneously re-enacts all its provisions together 
with an amendment as to appeals against the 
decisions of a Division Bench, and whioh pro¬ 
vides for the continuance of the Madhya Bharat 
High Court established under the Ordinance. 
The High Court Aot, vm [8l of 1949, in fact 
makes the Ordinancen [ 2 ] of 1948, perpetual with 
the amendment referred to above. 


[ 16 ] I think in oonstraing such an Aot as we 
have here, it is legitimate to refer to the previous 
state of law for the purpose of ascertaining the 
intention of the Legislature, when it ia contended 
that the legislature intended to give retrospective 
effect to the Aot so as to interfere with existing 
rights. For clearly the question whether the legis. 
lature contemplated by change in the law to 
disturb the existing rights acquired under the pre¬ 
vious law can only be determined after consider¬ 
ing the former state of law. It is stated in 
Maxwell on Interpretation of Statutes, 9 th Edn. 
at p. 22 that: 


merai consirucuon tnen, hap, in general, but 
prima Jac\e preferonoe. To arrive at the real meaning 
It is alwaya nesas3ary to get an exact conception of the 
aim, eope and object of the whole Act; to consider 
according to Lord Coke : ( 1 ) What was the law before 
the Aot was passed? (2) What was the mischief or 
defect for whioh the law had not providod ? (8) What 
remedy Parliament has appointed; and (4) The reason 
oi tne remedy. 

According to another authority - “in order properly 
to interpret any statute it la as necessary now as U wai 
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when Lord Coke reported Beydon’s case to consider 
how the law stood wboD the statute to be construed was 
passed, what the mischief was for which the old law 
did not provide and the remedy provided by the statute 
to cure that mischief." 

[lG] Counsel for the appellant placed reliance 
on two decisions of the Privy Council reported 
in Mt. Ramanandi v. Ml. Kalawati, A.I.B. (15) 
1928 P. c. 2 : (7 pat. 221 ) and Tumahole Bereng 
V. The King, j. r. (36) 1919 p. C. 172 : (50 
Or. L. j. 642) to show that where there is a 
positive enactment of the Legislature, a refer¬ 
ence to the previous state of law is not permis. 
siblo for the purpose of interpreting the statute. 
The case in Mt. Ramanandi v. Mt. Kalawati, 
A. I. li. (15) 1928 P. c. 2 ; (7 Pat. 221) is distin- 
guishable on the ground that in that case tbeir 
Lordships were dealing with the question of the 
interpretation of the Indian Succession Act, 1926 , 
whioh is a consolidating and codifying enact¬ 
ment. In a subsequent case reported in Ahdur 
Rahim v. Alu Mohammad Barkat AH, A. r. B. 

(16) 1928 P. o. 1G : (55 Oal. 619), their Lordships 
indicated a modification of the principle laid 
down in Mt. Ramanandi v. Mt. Kalawati, 
A.I.B. (15) 1923 p. c. 2 : (7 pat. 221) in the 
following words : 

"It is a found rule of interpretation to fake the 
words of a 6tatuto as they gland and to interpret them 
ordinarily without any reference to the previous state 
of the law on the eubject or the Englieh law upon 
winch it may be founded; but when it is contended that 
tue Legislature intended by any particular amendment 
to make substantial chinges in the pre-existing law, it 
(a impossible to arrive at a conclusion without consider¬ 
ing what the law was previously to the particular 
enactment and to see whether the words u*ed in the 
statute can be taken to effect the ebao'e that ie 
suggested as intended.’* 

[17] The observations of the Privy Council 
are very much pertinent to the point under 
consideration in the present appeal, as here also 
it 13 contended that by introducing 8 . 25 in the 
High Court Act the Legislature intended to 
make a substantial change in the pre-existing 
law and destroy the finality that attached to the 
decisions given by the Division Bench in certain 
casea. In Tumahole Berenqv.The King, A.i.R. 
(36) 1919 p C. 172 : (50 Or. L. J. 612), the Privy 
Council had to consider the question whether an 
amendment made in 1944 to S. 231 of Basutoland 
Criminal Procedure and Evidence Proclamation 
of 1938 gave to the Court the power to convict an 
accused person on the evidence of two accom¬ 
plices standing alono and unconfirmed in any 
material respect ly other evidence. By the 
amendment two provisos to 8. 231 were deleted, 
and in lieu of them a new proviso wa3 substi¬ 
tuted. In determining the scope and moaning 
of the amended section the Privy Council resorted 
to the terms of the section before the amend¬ 


ment. Their Lordships gave two reasons for 
adopting the course. They gaid : 

“In the first place, the terms of the section as it now 
stands are sufficiently difficult and ambiguous to 
justify the consideration of it3 evolution in the statute 
book as a proper and the logical course; and secondly, 
the object of the instant inquiry is to ascertain the 
true meaning of that part of the section whioh re¬ 
mains as it was and which there is no grouad for 
thinking the substitution of a new proviso was intended 
to alter.” 

[ 18 ] Thi3 case, in my opinion does not help 
the appellant in any way. As I have indioated 
abeve in the appeal before us alee, the question 
for determination ie whether the addition of a 
provision in the High Court Act with regard to 
appeals against the decisions of a Division 
Bench i3 intended to alter the meaning of the 
provisions of the Ordinance re-enaoted in the 
Uigh Court Act so as to effect existing rights. 

[19] In Daulai Singh v The State, (I M. B. 
L. R. 229 : A. I. B. (37) 19 50 M. B. 112 F. B.) I 
relied on a Full Bench deoision of the Bombay 
High Court, Emperor v. Ranchhodlal, a. i. r. 
(35) 1918 Bom. 370 : (49 Cr. L. J. G77 F. B.) in 
support of the view that in oonstruing a sta¬ 
tute the Court is entitled to look at the history 
of prior legislation and look at statutes which 
are in pari materia and which deal with the 
same subject. Mr. Obi tale tried to distinguish 
the Bombay oase by urging that 8s. 7 and 17, 
Essential Supplies (Temporary Powers) Aot, 
1916, which called for an interpretation in the 
case were ambiguous and, therefore, in oonslrn- 
ing that Act the Bombay High Court referred 
to the provisions of the Essential Supplies 
(Temporary Powers) Ordinance, 1946, which 
was repealed by 8. 17 (l) of the Act. As I under- 
stand the Bombay decision, I think the Bom¬ 
bay High Court in construing tho Essential 
Supplies Aot took into consideration the Ordi¬ 
nance that was ropealed by tho Act firstly bs- 
oause it was contended in that case that the 
difference in the language used in S. 8 of the 
Ordinance and that in s. 7 of the Aot led to the 
inference that while the Ordinance made penal 
the contravention of any order deemed to be 
made, the Legislature in passing the Es3en- 
tial Supplies Act intended only to punish the 
contravention of any order made under 3. 8 and 
not the contravention of any order deemed to 
be made under S. 17, and eecondly it was neces¬ 
sary to understand the orders made or deemed 
to be made under tho Ordinance, which under 
s. 17 ( 2 ) of tho Act were continued in force and 
treated as deemed to havo been made under 
the Act. The circumstances in which the Bom¬ 
bay High Court looked at the history of tho 
prior legislature and referred to the Essential 
Supplies Ordinance are not in any way different 
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from those present in this case. Indeed, if the 
argument of the learned counsel for the appel¬ 
lant that the object of the proviso to S. 40 of the 
High Court Act is to put decisions given by the 
Madhya Bharat High Court under the Ordi¬ 
nance H [al of 1949 on the same footing as those 
given by the High Court under the Act and 
make them appaalable under s. 25 of the Act is 
to ba considered, a reference to the Ordinance is 
inevitable in order to understand the nature of 
the decisions made while the Ordinance was in 
force. In Daulat Singh v. The Sidle (l M. B. 
L. B. 229 : A. I. R. (37) 1950 M. B. 112 F. B.) a 
reference was made to a Full Bench decision of 
the Allahabad High Court, Dilaram v. Alma, 
ram, A. I, B. (96) 1949 ALL. 225 : (1948 A. L. J. 
562 F. B.). In this case in considering the ques¬ 
tion whether s. 45 ( 2 -a), U. P. Encumbered 
Estates Act, 1034, was retrospective so as to give 
a right of second appeal against orders or de. 
cree9 passed after 30 9-1939, even though the 
proceedings under the Act were started before 
that date, the learned Judges of the Allahabad 
High Court referred to the observations of Lord 
Hatherloy in Pardo v. Bingham , (18G9) 4 Ob. 
735 : (20 L. T. 464). I wish to emphasise those 
observations by reproducing them here. Lord 
Hatherley observed: 

"The question is.... . whether on general princi¬ 
ples the statute ought io this particular section to be 
held to operate retrospsotlvely, the general rule of law 
undoubtedly being, that exoept there bo a clear indica¬ 
tion, either from the subject-matter or from the 
wording of the statute, the statute is not to receive 
retrospective construction. In fact ws muH look at the 
general scope and purview of the statute, and the 
remody sought to bo applied, and conaldor what was 
the former state of the law and what it was the legis¬ 
lature contemplated/' 

[ 20 ] In my opinion, when the question for 
/consideration is whether a statute is retrospec¬ 
tive so as to affect existing rights, it is impossi¬ 
ble to determine the question without considering 
the prior state of the law. 

[21] Ik is mainly on S. 2 (b), High Court Act 
that the learned counsel for the appellant founds 
his argument that in so far as proceedings in the 
Indore Btate Courts pendiog on 16-4-1948, or 
arising subsequently therein are concerned, the 
Act should be taken to have been operative 
from 16-6-1943. Iam unable to accede to this 
argument. If an Act provides that a9 at a past 
date the law shall bs taken to have been that 
which it was not, that Act is understood to bo 
retrospective. This is not the position here. I do 
not find any words in s. 2 (b) of the Act to 
show the effect contended for. Beotion 2 (b) of 
the Act only says that the Aot shall apply to all 
civil and criminal proceedings including those 
mentioned therein pending: 


"io the Courta in aoy State on the date on which 
the State is included in the United State and to sooh 
proceedings arising in lbs said State after those dates. ” 
It does not say that the Act shall apply to those 
proceedings as from the date the State concer¬ 
ned is included in the Union by the taking over 
of its administration by the Raj Pramukb. We 
are not entitled to read S. 2 (b) of the Act as if 
words indicating the point of time in the past 
from which the Act is to apply those proceed¬ 
ings, were there. From the mere fact that the 
Act is to apply to the proceedings mentioned in 
S. 2 (b) it does not follow that the application 
cf this Act to these proceedings is from a parti¬ 
cular date in the past. There is no reason what¬ 
ever to import this implication. For, it is not 
a9 if the Madhya Bharat High Court was e3ta- 
blished for the first time on 18-1-3949, when 
the Act came into force and that from the date3 
on which the respective Stales were inoluded in 
the Union until 18 - 1 -1949, there was no High 
Court to exercise jurisdiction in all this proceed¬ 
ings and to deal with them. Before the Act came 
into force, the Madhya Bharat High Court exis¬ 
ted under tho Ordinance. The Act, no doubt, 
repealed the Ordinance but if it did not abolish 
the High Court created by the Ordinance, it did 
not wipe out every thing that wa9 done by the 
Madhya Bharat High Court under the Ordinance. 
On the other hand, the High Court established 
under the Ordinance was oontinued by the Act, 
and the proviso to 8. 40, preserved all that was 
done under the Ordinance. Learned couosel for 
the appellant, however, relied on the proviso to 
stress tho point that as tho matters enumerated 
in the proviso which were done under the Ordi- 
nance are by the proviso deemed to have been 
done under the Act, the High Court Aot is 
retrospective in operation as from the date of 
the Ordinance. I am not impressed by this con¬ 
tention. The statutory fiction resorted to in the 
proviso to 8. io of the Aot i9 merely designed to 
safeguard the validity of the matters mentioned 
in the proviso and done under the Ordinance, 
and prevent the Act from interfering with rights 
already acquired by a party. A saving clause 
does not give to a party any further right than 
he already had. Nor does it give retrospective 
effect to an enactment. A reference may be 
made here to the observations of Sir Page 
Wood V. 0. in Fitzgerald v. Champneys, ( 1862 ) 
30 L. j. ch. 777: (6 L. T. 233), which are quoted 
in Beal s Cardinal Rules of Legal Interpretation: 
The observations are : 

"The insertion o( a paving o)au«e ia never a gate 
ground for determining the conBtrnotlon of an Aot of 
Parliament, whether local or general. We all know the 
anxiety which there is on the part of every ono who 
imagine that hig tights may bo infringed by the ow¬ 
ning ol an Aot, whether general or local, to prooure 
the Insertion of a saving oleuae to protect them, even 
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where the ordinary rules ot construction supersede the 
necessity ol any such protection." 

[ 22 ] I may also refer to a decision of a 
Division Bench of the Bombay Iligh Court in 
Habib c£ Sons v. Commissioner 0 / Income- 
tax, A. I. R. ( 34 ) 1947 Bom. 330 (2): (49 
Bom. L R. 200 ) which is directly in point. In 
the Bombay case it was submitted on behalf of 
the assessee that the Income-tax and Excess 
Profit Tax (Validity of Notices) Ordinance, 1944 
and the amending Ordinance XVI (1C) of 1945 
were ultra vires as the Governor General could 
not in the exercise of his emergency powers 
under S. 72 of sch. 9, Government of India Act, 
1935, promulgate law which was retrospective in 
its effect. The argument about the retrospecti- 
vity of the Ordinance was based on the use of 
the expression "shall be deemed" in the wording 
of the Ordinance which stated that every notice 
published or issued whether before or after 
the commencement of the Ordinance but not 
later than 19-5-1915 under the sub-sections there- 
is mentioned requiring a return to be furnished 
within 30 days of the receipt of the notice shall, 
notwithstanding any judgment or order of any 
Court, appellate tribunal or Iacome-tax autho¬ 
rity to the contrary, be deemed to give or have 
given a period of notice in full compliance with 
law. Rejecting the contention of the assessee 
Stone C. J. observed : 

“ 'Deeming' a piat ovent or thing to be something 
other than what it was or is, may be an interference 
with the course of nature, since it creates artificial date 
in the place of existing fact. But it la not in my opin¬ 
ion a retrospective changing of the Btatute law." 

[23] I respectfully agree with these observe- 
tiODs of Stone C. J., as to the meaning and effect 
of the words "shall be deemed." 

[ 24 ] To my mind, having regard to tho scope 
and object of the Act, 8. 2 , High Court Act, does 
no more that define the jurisdiction of this 
Court. Sub-section (a) of this section defines 
the jurisdiction in relation to persons and terri¬ 
tory while sub-s. (b) defines the jurisdiction in 
relation to eubject-matter. In Daulat Singh v. 
The State (l u B. L. R. 229 : A. i. R. (37) 1950 
M. B. 112 F B ), I pointed out that the jurisdio. 
tion of the Madhya Bharat High Court which 
would ordinarily have been confined to cases 
pending at the time of the establishment of the 
Court was extended to those pending in the 
State Courts on the date on whioh the States 
were in the Union because the Madhya Bharat 
High Court was established some months after 
the administration of the integrating States 
was taken over by the Raj Pramukh. Learned 
counsel for the appellant contested this view by 
eaying that as under the principle of Inter¬ 
national Law relat'C'* to Sta'e Succession, the 
State High Courts would na-.s oontinued to 
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function until the establishment of the Madhya 
Bharat High Court, and a3 the amended s. 35 
of the Ordinance, 2 of 1948, and S. 37, High 
Court Act also made it possible for these State 
High 0ourt3 to function, the object of s. 2 (b) 
could not be simply to give jurisdiction to the 
Court over the cases mentioned in S. 2 (b). 
Counsel for the appellant, therefore, sought to 
infer that the object of S. 2 (b) of the Act could 
be no other than to give the Act retrospective 
operation. Thi3 argument of the learned counsel 
on behalf of the appellant does not take into 
account certain material faots, which, in my 
opinion, cannot be ignored. Section 35 of tho 
Ordinance, before it was amended, provided that 
on tho taking over of the administration of any 
State by the Raj Pramukh, the tribunal or any 
authority funotioniDg a3 the High Court in that 
8tate shall cease to exist. The several State 
High Courts having been thus forbidden to 
exercise jurisdiction in any matter by a law of 
the new Sovereign Authority, it cannot be main¬ 
tained that these Courts could function under 
the principle of international law invoked by tho 
counsel for the applicant. For, even under that 
principle, the laws of the old Soverein Autho. 
rity continue only until they are altered or 
changed by the new Sovereign Authority. It, 
therefore, became necessary to give the newly 
created Superior Court jurisdiction in respect of 
all proceedings pending in any State on the date 
on which the Stato is inoluded in the United 
State and over such proceedings arising in the 
eaid State, after that date but before the esta. 
blishment of this Court. As a matter of fact, the 
several State High Courts did, however, conti¬ 
nue to function until the establishment of the 
High Court by the Ordinance. As S. 35 of the 
Ordinance rendered illegal the functioning of 
these Courts, it then became necessary to vali¬ 
date it. The amended S. 85 of the Ordinance and 
S. 37 of the Act purport to do this. Section 37 of 
the Act does not affect the meaning of S 2 (b) 
which is simply to define the jurisdiction of the 
High Court. Nor does 8. 2 (b) with this meaning 
become one overlapping with S. 37 of the Act 
which merely mokes a provision for the abolition 
of the several State High Courts, the validation 
of their existence in the period between the indu. 
eion of the States in the Union and the establish, 
ment of tho Madhya Bharat High Court, and 
for the trans'er of the records of cases pending 
in tho several Courts so abolished to the High 
Court for disposal. 

[ 25 ] In my opinion the real question in the 
appeal before us is as to the scope and ambit 
of 8. 25 of the Act and not as to the date as 
from whioh the High Court Act is to be taken to 
have been the law. It is whether the language 
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of S. 25 (1) of the Aot covers the decisions of a 
Division Bench of tbe High Court made before 
the Act came into force on 18-1-1949. As I have 
stated previously, tbe right of appeal under 8.25 
was given for the 6rst time by the High Court- 
Act. Prior to it, the decisions of a Division Bench 
of the High Court were final under Ordinance 
2 of 1948, The question under consideration, there¬ 
fore, falls within the principle laid down by the 
Privy Council in Delhi Cloth a7id General Mills 
Ltd v. Income-tax Commissioner, Ddhi t A.I.R. 
(14) 1927 P. C. 242 : (9 Lab. 284) I referred to 
this oase in some detail in Daulat Singh v. The 
State (1 M. B. L R. 229 : A.I.R. (87) I960 M B. 
112 F. B.). I will here only quote again the 
prinoiple laid down by their Lordships of the 
Privy Council. The Privy Council observed : 

11 .Provisions which, if applied retroipectively, 

would deprive of their existing finality orders which, 
when (be Btatute came into force were final, are provi¬ 
sions wbloh touch existing rights. Accordingly, if the 
section now in question is to apply to orders final at tbe 
date when it came into force it must be clearly so 
provided.” 

[ 26 ] The question, therefore, is whether there 
are any express words in 8. 25 of the Aot to 
show that the seotion is to apply to the decisions 
of a Division Benoit made before the Aot came 
into foroe and final at that date. Or again whe- 
ther it is a necessary implication of the lang¬ 
uage of s. 25 to make it applicable to suoh 
decisions. I do not find in the language of S. 25 
either express words or the necessary implication 
to oompel me to hold that tbe seotion is to apply 
also to decisions final at the date of the oomiDg 
into force of the Aot. 

[27] This seotion read with 8. 2 (b) of the Aot 
doe9 not lead to any definiteoonoluaion one way 
or the other. The oombined effect of these two 
sections is to state in general terms that a deoi- 
aion given by a Division Bench of this Oonrt in 
the proceedings mentioned in 8. 2 (b) is, subjeot 
to certain conditions, appealable to a Full Bsnoh. 
This is not an express provision making the 
decisions of a Division Bsnoh final at the date 
when the Aot oamc into force appealable. Nor 
is it the necessary implication of the two sections 
that suoh decisions are appealable. For, it does 
no violenoe to the language of the two Beotions 
if S. 25 of the Aot is taken to apply only to deci¬ 
sions given after the Act oame into foroe. In 
Daulat Singh v. The State (l M. B. L. B. 229: 
A. I. B. (87) 1950 M. B. 112 P. B.), I referred to 
the well-known cases Colonial Sugar Refining 
Oo. Ltd. v. Irving (1905 a. g. 869; 74 l. j. 
P. 0. 77) and of Moon v. Durden (1848-2 Bx. 22 ) 
to show that in these oases the Privy Gounoil and 
the Court of Exchequer deolined to infer retros¬ 
pective operation so as to affeot vested rights 
from a language which was muoh more speoifio 


than the language of Bs. 2 (b) and 25, High 
Court Act. 

(28) I should have thoaght it impossible sue- 
cessfally to contend the contrary view of the 
language of these two seotions of the Act. Bat 
during the course of his argument learned 
counsel for the appellant asked as to look into 
these leading cases and said that the language 
of the statutes which were considered in those 
cases was not bo Btrong as in the language of 
Bs. 2 (b) and 25, High Oourt Act. I am unable 
(o accept this reading of the learned counsel. In 
Colonial Sugar Refining Co, v. Irving (1905 
A 0 . 869:74 L. j. P. o. 77) the strong language 
consisted in B. 39 (2) (b), Commonwealth Judi¬ 
ciary Aot, 1903, on the basis of which it waB 
contended that no appeal lay to the Privy 
Council from the deoision of the Supreme Court 
of Queensland Seotion 39 ( 2 ) (b) provided: 

‘‘Every decision of the Supreme Court of a State, or 
any other Court of a State, fromwhioh at the establish¬ 
ment of the Commonwealth an appeal lay to the Qafien 
in Coanoll, shall be final and oonclaslve except bo far 
as an appeal may be brought to the High Court.’ 1 

[29] Inspite of the use of the words "every 
decision" and of the words "from which at the 
establishment of the Commonwealth an appeal 
lay to the Queen in Council” and further of tbe 
words "shall be final and conclusive” the Privy 
Counoil held that the Judiciary Aot is not re¬ 
trospective bo as to take away a right of appeal 
to the King in Council in a suit pending when 
this Aot was passed and decided by the Supreme 
Oourt afterwards. In Moon v. Durden (1848-2 
Bx. 22 ), 8. 18, Gaming Aot was under interpre- 
tation. It contained the words "no suit shall 
be brought or maintained in any Court of law 
or equity for receiving any sum of money, eto." 
The words “or maintained” would ordinarily 
have been held to be applicable to a pending 
suit. Still the Oourt held that the seotion did 
not apply to pending suits. I do not see suoh 
dear and speoifio language in 8s. 2 (b) and 25, 
High Court Aot and a fortiori these sections 
cannot be construed so as to deprive of the exis- 
ting finality deoisions whioh when the High 
Court Aot oame into foroe were final. 

[ 80 ] For all these reasons, I still think that 
the view taken by the Full Benoh in Daulat 
Singh v. The State (l M. B. L. R. 229: A. I. R. 
(87) i960 M B. 112 P. B.) the decisions of a 
Division Benoh made before the High Court Aot 
oame into force are not appealable under 8. 25 , 
is oorreot. As in the present case the deoision 
under appeal.was given by a Division Benoh 
before the High Oonrt Aot oame into foroe, it 
follows that tbe preliminary objection of the 
learned oounsel for the respondents as to the 
oompetenoy of this appeal must be upheld and 
this appeal fails. As the appeal is being dismis- 
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sed on a preliminary point I think the appellant 
should pay to the respondents half of the full 
costs of thi3 appeal. 

[3ll Shinde J.—This is a epecial appeal under 
S. 56 (l), High Court of Judicature A.-t, 8 of 1949. 
The material fact3 of the case out of which this 
appeal baa arisen are as follows: One Seth 
Gulabcband s/o Gambhirmal Tongya filed a 
suit on the original side of the Indore High 
Court against Seth Kudilal s/o Govindram 
and Sethani Basantibsi w/o Seth Govindram 
Sebearia for specific performance of an agree- 
inent dated 28-2-l9il made between the plaintiff 
and the deceased Seth Govindram Stksaria or 
in the alternative for damages to the amount of 
•Rs. 15,00,000. The suit was decreed by Sanghi J. 
Against this decree appeals were filed by both 
the parties. A Division Bench of this Court 
allowed the appeal of the defendants and dis¬ 
missed the suit of the plaintiff on 2-12-1918. 
Against the decree and judgment of the Division 
Bench, this special appeal ha9 been preferred by 
the rlaintiff-appellant on 31-8-1949. 

[32. The learned counsel for tho respondents 
has raised a preliminary objection that as the 
appeal was decided on 2-12-1948, the decision of 
the Division Bench has become final under Ordi¬ 
nance 2 of 1948, and oousequontly the High 
Oourt of Judicature Act, 8 of 1919, which came 
into force on 18-1 1949, oannot deprive the deci¬ 
sion of 2-12-1948 of its finality. Hence this appeal 
cannot be entertained. The learned counsel for 
the appellant argues that although the High 
Court of Judicature Act 8 of 1949, came into 
force on 19-1-1949, by the operation of 8. 2 (b) 
of the said Act it has a retrospective effect and 
hence by legal fiction it must be presumed that 
the Act came into force on 16-6-1943, when Indore 
was included in the United State of Gwalior, 
Indore and Malwa. Consequently, S. 25 of the 
High Court Act is applicable to this case and 
this appeal, therefore, is perfectly valid. 

[33l Before proceeding to examine the vali¬ 
dity of the preliminary objection it is necessary 
to ebetoh the history of events, which ultimately 
led to the passing of the High Court of Judica¬ 
ture Act, 8 of 1949, so that the point at issue may 
be appreciated in its proper perspeotivo. 

[34] On 22-4-1948, the rulers of tho States of 
Gwalior, Indore and certain other States in 
Malwa agreed to unite and integrate their terri¬ 
tories into one State with a common executive, 
legislature and judioiary and to call it 'The 
United State of Gwalior, Indore and Malwa.' In 
compliance with Art. c of the Covenant, Indore 
State merged its territories in the United State 
on 16-C-1948. To provide for the establishment 
of a High Court of Judicature for the said United 
State, ordinance 2 of 1949 was promulgated by 


the Rajpramukb, which came into force on 29 . 7 . 
1949. Tnis Ordinance was followed by the High 
Court of Judicature Aot Samvat 2005, which 
came into force on 18 1-1919. 

[35] Ordinance 2 of 1949 provided no appeal 
against the decision of a Division Bench. But 
the High Court of Judicature Aot, 8 of 1949, in- 
corporated a new section viz., s. 25 and thereby 
provided for an appeal against the decision of a 
Division Benoh in matters both civil and crimi¬ 
nal. The learned counsel for the respondents 
oontends that a3 the judgment of the Division 
Bench was delivered on 2-12-1948, it became 
Goal as there was no appeal provided against 
t-be decision of a Division Bsnch under ordinance 
2 of 1948. The learned counsel for the appellant 
argues, on the other hand, that by the operation 
of S, 2 (b), High Court of Judicature Aot, the 
Act has a retrospective effect and hence s. 25 of 
the Aot is applicable even to thoss cases, whioh 
were decided finally before the High Court of 
Judicature Aot came into force. 

[36] It is evident from the contentions of the 
learned counsel that the determination of the 
question as to whether S. 25 is applicable to the 
oase under appeal or not depends upon the con¬ 
struction of S. 2 (b) of the High Court of Judi¬ 
cature Act It is essential, therefore, to oxamine 
some cardinal rules of construction applicable 
to statutes. It is a well established rule of con¬ 
struction, that no statute, unless it be a statute 
dealing with the procedural law, shall be con¬ 
strued to have retrospective operation unless 
each a construction appears very clearly in the 
termB of the Act or arises by necessary and dis¬ 
tinct implication. Another rule of construction is 
that a retrospeotivo operation is not to be given 
to a statnte so as to impair an existing right or 
obligation unless that effect cannot be avoided 
without doing violence to the language of the 
enactment A third rule of construction i3 that 
a statute is not to be construed to have a greater 
retrospective operation than its language renders 
mcessary. (Vide Maxwell on Interpretation of 
Statutes, 9th lidn., pp. 221 and 222 ). These rules 
of construction of statutes have been eo well 
established that it is hardly necessary to oite 
any other authority. 

[ 37 ] It is an admitted fact that the judgment 
under appeal was delivered before the High Court 
of Judicature Act came into force. Tho argu¬ 
ment eo ably advanced by the learned counsel 
for the appellant cao brieily be stated thus: Al¬ 
though the Act came into force cn 18-1-1919, by 
the operation of 3. 2 (b) it is to be presumed that 
it oame into force in this particular case on 16 G- 
1948 , when the Holkar State was included in the 
United Stato. Section 2 lb). High Court Aot, on 
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which so much reliance is placed by the learned 
counsel (or the appellant, read thus: 

"This Act shall apply to all criminal and civil pro¬ 
ceedings, including.tboco under testamentary, intestate, 
matrimonial, divorce and insolvency jurisdiction, pend¬ 
ing in the Courts io any State on the date on which 
the State is included in the United State and to such 
proceedings, arising in the said State, after those dates.” 


[39] The learned counsel for the appellant put 
speoial emphasis on the words ‘pending in the 
Oourt3 in any State on the dato on which the 
State is included in the United State 1 and stre¬ 
nuously argued that as the case under appeal 
was pending on 16-6.1948, this Act apples to 
this oase. He goes a step further and contends 
that the legislature intended that the High Court 
of Judicature Act was to be deemed to have 
come in force on the date on whioh the State 
was included in the United State. An analysis of 
this argument loads to the conclusion that all 
judicial proceedings (except perhaps orders not 
inconsistent with the Act) taken during the life 
time of the Ordinance are a nullity. If that be 
the case, the decision of the Division B9nch un¬ 
der appeal becomes a nullity and hence the 
appellant cannot prefer an appeal against that 
deoision, Instead of filing an appeal against the 
decision of the Division Bench he should have 
requested the Court to proceed with the case 
from the stage at whioh it stood on 29-7-1948. 
The learned oounsel for the appellant does not, 
however, question ths validity of the eaid deci. 
flion. He only claims the benefit of B. 25 , High 
Court Act as the case under appeal was pending 
on the date on whioh Indore was included in the 
United State. The prooadure adopted by the 

appellant ia thus inconsistent with the stand 
taken by him. 


(S3] A9 a oorollary it follows from the sam< 
proposition that the High Court was established 
anew. But the High Court of Judicature Ao 
8 of 1919, states dearly in the preamble that th( 
object of the Aot was to provide for the conti 
nuance of the High Court of Judicature establish 
ed under Ordinance 2 of 1918. That a preamble o 
a statute can be referred to, to ascertain tb< 
objeofc of an enaotment is a proposition whict 
oannot be disputed. Maxwell on Interpretatior 
of Statutes summarises the prooosikion as follows 

A preamble of a statute has been eaid to bo a good 
means of finding ont its meaning and as it were a koj 
to the understanding of It, and as it usually states, 01 
professes to state, general object and intention of th< 

mi'..!- 8 , p ,* #3m 8 an enaotment it may be legiti 

maiely consulted to solve any ambiguity or to fix the 
meaning of the words which rosy have more than ont 
2 L k60 P eaeot ° l ‘hs aot within its real scope 
‘v 8 ! n , aotlD 8 P^ is in any of these respert: 
JjJJ 46) d ° Ubt ' (Max ' va11 oa (“‘^rotation of Statutos 

* Ifc '?* thera,ore - quite dear that the pre. 
amble oan be referred to find out the object ol 


the Act. As the object of the Act i3 to provide 
for the continuance of the High Conrt establish¬ 
ed under ordinance 2 of isss, construction of 
8 . 2 (b), which leads to the conclusion that the 
High Court is established anew, cannot bs cor¬ 
rect. This construction abo offends against the 
provisions of 8. 40, High Court Act, in so far 
as the proviso to s. 40 specifically elates that 
the High Court established under the said Ordi. 
nance shall continue to exi3t and function as 
the High Court established under this Act. As a 
general rule tbe grammatical and ordinary sense 
of the words is to be adhered to; but if that were 
to lead to some absurdity, or some repugnancy 
or inconsistency with the rest of the instrument 
the grammatical and ordinary sense of the words 
may be modified so as to avoid that absurdity 
and inconsistency. (Vide Maxwell on Interpre¬ 
tation of Statutes, 9th Edn., at psge 5). On the 
same subject Maxwell further comments: 

“It ie a canon of interpretation that ail words, if 
they be general and not express and precise, are to bo 
reUrioted to tbe fitness of tbe matter. They are to be 
constrned as particular if tbe intention be particular, 
that is they must be understood as used with reference 
to the eubjeot matter in tbo mind of tbe legislature, 
and limited to it." (Vide Maxwell on Interpretation 
of Statutes, 9th Edn., p»g6 G3). 

Mr. Herbert Broom, in his noted book of Legal 
Maxims, has expressed his opinion on the subject 
in the following words : 

"In interpreting an Act of Parliament likewise it U 
not always a true liae of construction to decide accor¬ 
ding to tbe strict letter of the Aot; but subjeot to tbo 
remarks already made, the Courts may consider what 
is the fair meaning and expound it differently from 
the letter, in ordor to preserve the intend. Tbo mean¬ 
ing of particular word*, indeed, in statutes, ae well as 
in other instruments, is to be found not so much in 
a 6triot etymological propriety of language, nor oven In 
popular ose, as in the subject or occasion on which 
they are used. Rod tho object that is intended to be 
attained.” (Vide Broom's, Legal Maxims, 10th Edn. 
page 467). 

The construction, tried to be put on S. 2 (b) of 
the Aot by the learned oaunsel for the appellant, 
leads to inconsistency in so far as it conflicts 
with the provisions of S. 40 of the Aot and also 
with the intention dearly expressed in the pre- 
amble. The argument, addressed by the learned 
counsel for the appellant, therefore, does not 
carry oonviotion. 


uij -Lurmag now io examine the languagi 
of S. (2) (b) itself, it has to be determined whe 
ther the words ' pending proceedings” include 
also those proceedings, which, though pendinf 
on 16-6-1948, have been finally decided undei 
Ordinance 2 of 1943. As a general rule a party 
who has acquired vested rights under the repeal 
ed law is not deprived of them. Maxwell refer 
ing to this matter opines that: 

"AUhnugh the effort of repealing a Statute is » ( 
obliterate it a 3 oompletely as it it had never been pass 
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ed, this rule must be taken with the qualification that 
it does not deprive persons o! vested rights acjaired by 
them in actions duly determined under the repealed 
law.” (Maxwell on Interpretation of Statutes at 
page 7). 

That fiaal orders create vested rights is a pro¬ 
position, which cannot be controverted. The 
point cam9 up for determination before their 
Lordships of the Privy Council in D. C. £ G. 
Mills Co., Ltd. v Income-tax Commissioner, 
Delhi, A. I. R. (14) 1927 P. c. 212 at p. 241 : (9 
Lah. 284). Their Lordships held that provisions 
which, if applied retrospectively, would deprive 
of their existing finality, orders which when the 
statute came into force, were final, are provi- 
sions which touch existing rights. It cannot be 
disputed, therefore, that final orders create 
existing rights. 

[42] The first canon of construction stated 
above lay3 down that in order to give retro3D6C. 
tiye operation to a statute, it is necessary that 
the statute ehould make an express provision 
or its language should convey a necessary and 
distinct implication to that effect. This rule of 
construction has been uniformally followed in a 
number of cases both in India and England. 
(Vide Colonial Sugar Refining Co., Ltd. v. 
Irtiing, (1905) A. C. 369: (74 L. J. P. C. 77); 
Dilaram v. Atmaram, A. I. R- (36) 1949 ALO. 
225': (1913 A. L. J. 652 F. B.); D.C. G. Mills 
Co., Ltd. v. Income tax Commr., Delhi, A. I. R. 
illi) 1927 P. C. 312: (9 Lab. 284).) Examining the 
jlaflguage of S. 2 (b) in the light of this canon, 
there is no doubt that there is no express provi. 
eion in the section to the effect that proceedings 
ipending on 16-6-1948, but determined before the 
Act came into force, are also to be inoluded in 
the words"pending proceedings." The language of 
the section does not raise any such necessary 
and distinct implication either. In Moon v. 
Durden (1818-2EX. 22), it wa3 held that although 
the Gaming Act of 1835 mafle all wagers void 
and enacted that no action should b9 brought or 
maintained for a wager.it applied only to wagers 
made after the Act was passed: Moon v. Dur. 
den, (1846) 2 Ex. 22 . Although the GamiDg Act 
enacted that no action should be maintained for 
a wager, it was held that the Act is applicable 
only to wagers made after the Act was passed. 
The word ‘maintain’ strongly suggests that no 
action was to be entertained after the Act was 
passed; even then ’retrospective effeot was not 
given to the Act. The Gaming Act, 1838, prevent¬ 
ed a betting agent from recovering from his 
employer sum3 paid for bets ard yet it was 
held that the Act did not prevent recovery of 
money where the sum had bsen paid before the 
passing of the Act (Knight v. Lee, (1693) l Q. 
B. 41 : 62 L J. Q. B 28). Another instance of 
6 trong bias against giving retrospective effeot 
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to a statute is furnished by the Colonial Sugar 
Refining Co., Ltd. v. Irving (1905 A. C. 369 : 
74 L. j. p. c 77). Sub-section ( 2 ) of s- 39 of the 
Judiciary Act, 1903, provides that the several 
Courts of the States in Australia shall be in. 
vested with federal jurisdiction in all the mat¬ 
ters above mentioned except those specified in 
S. 39 subject to certain conditions and restric¬ 
tions, one of which is that every decision of a 
Court o( a State from which, at the establish¬ 
ment of the Commonwealth, an appeal lay to 
the Q jeen-in-Oounoil, shall be final and conclu¬ 
sive except 90 far as an appeal may be brought 
to the High Court. In3pite of the fact that the 
Judiciary Act, 1903, clearly and expressly stated 
that every decision of a Court of a State from 
which, at the establishment of the Common¬ 
wealth, an appeal lay to the Queen.in-Oouncil, 
shall be final and conclusive, it was held by the 
Privy Council that the Judiciary Act is not re¬ 
trospective by express enaotment or by neces¬ 
sary intendment: Vide Colonial Sugar Refining 
Co., Ltd- V. Irving, (1905) A. O. 369: (74 L. J. P. 
0 . 77). In S. 2 (b) there are no suoh words as 
would even indicate that the legislature intend¬ 
ed to include in pending proceedings, those cases 
which bad been finally decided under Ordin¬ 
ance 2 of 194S. 

[43] The second rule of construction already 
stated does not permit a statute to be construed 
retrospectively so a9 to impair an existing right 
unless that effect cannot be avoided without 
doing violence to the language of the enaotmsnt. 
Can 8. 2 (b) be so construed as to exclude exist¬ 
ing rights without doing violence to the lang. 
uage of the enactment? Can 8. 2 (b) be so 
construed as to exclnde existing rights without 
doing violence to the language ? If existing 
rights are excluded from the purview of the 
pending civil proceedings it would be doing 
no violence to the language of the section what¬ 
soever. Pending civil proceedings can be safely- 
interpreted to mean only those whioh had not 
been determined under the Ordinance. I see no 
harm, therefore, in interpreting 8. 2 (b) so as to 
exclude orders which had beoome final before 
the Act came into force. 

[44] According to the third rule of construc¬ 
tion stated above, retrospective effect of a statute 
may be partial in its operation. The language 
of S. 2 (b) does not render it necessary to give 
retrospective effect to S. 2 (b) so as to include 
even decided cases in pending proceedings. 

[45] It must also be borne in mind that the 
legislature by enacting 8. 2 (b) could not have 
intended to do injustice. Maxwell referring to 
the question of presumption against intending 
injustice has stated his opinion as follows : 
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"Whenevar the language of the legislature admits of 
two constructions and, if construed in on way, would 
lead to obvious injustice, the Courts act upon the view 
that such a result could not have been intended, unless 
the intention had been manifested in express words. 
(Vide Maxwell on Interpretation of Statutes, 9th Edo., 
p. 207). 

[ 46 l On the same subject at page 223 Maxwell 
writes as follows : 

“Every statute, it has been said, which takes away 
or impairs vested rights acquired under existing laws, 
or creates a new obligation, or imposes a new duty, or 
attaohes a new disability in reaped of transactions, or 
considerations already past, must be presumed, out of 
respect to the legislature, to be intended cot to have a 
retrospective operation." 

Legislature, therefore, oannot be presumed to 
have intended to do injustice to those who have 
already acquired vested rights by giving retros¬ 
pective operation to S. 2 (b). Apart from this, 
the Aot was intended to maintain the continuity 
of the proceedings started under the Ordinance. 
It is dear both from the preamble and B. 40, 
High Court Act. 

[47] For all these reasons I am convinced that 
the words "pendings proceedings" occurring in 
8. 2 (b) do not inolude oases, which had been 
determined and bad tbns become final under 
the Ordinance. 

[48] Proceeding now to consider why 8. 2 (b) 
was so framed as to inolude proceedings which 
were pending on the date on whioh the State was 
included in the United State, I find that the rea¬ 
son is not far to seek. If 8. 2 (b) had not ex¬ 
tended the jurisdiction of the Act to proceedings 
pending on the date on which the State was 
iDoluded in the United State, the effect clearly 
would have been to give the Aot prospective 
operation. The High Court Act by S3. 23, 24 and 
26 confers certain rights of appeal. That rights 
of appeal are matters of substantive right is now 
a well established law. {Vide the Colonial Sugar 
Refining Co. Ltd. v. Irving, (1905 a. 0. 369 : 
74 L.J.P.O. 77) ; Jai Jai Ram v. Janhi, A, 1 . B. 
(16) 1929 ALE. 766 : (118 I. 0. 380) ; Nagindra 
Nath v. Mon Mohan, A.i.R. (18) 1931 cal. 100 : 
(129 r. o. 849) ; Kirpa Singh v. Ajipal Singh, 
A. I. B. (16) 1928 Lab. 627 : (10 Lab. 165 P. B.) 
and In re Vasudeva Samiar, A. I. B. (16) 1929 
Mad. 381 : (52 Mad. 861 8. B.).)Seotion 87, High 
Court Aot, only provides for the transfer of 
oases pending before the High Court or the 
tribunal, or authority exercising powers of the 
High Court in component States to the High 
Court of the United State for disposal; but it 
does not state whioh High Court Aot is to 
govern these cases. If, therefore, the High Court 
Aot had not been made applicable to the .pro¬ 
ceedings pending on the date on whioh the State 
was included in the United State, it might have 
been argued that as the proceedings had started 


before the High Court Act came into force, the 
High Court Act or the like measure applicable to 
these proceedings is the one, which was in force 
in the component State, in whioh the proceed¬ 
ings had started ; because rights of appeal being 
matters of substantive right, the High Court of 
Judicature Act, VIII [8] of 1949, cannot apply 
retrospectively in the absence of a epe:iflc provi¬ 
sion or necessary and distinct implication. The 
High Court acts in the component States, inter 
al ia, provided as a general rule either for an appeal 
before a Judicial Committee or for a review by 
the Ruler. To avoid this contingency, the legis¬ 
lature introduced 8. 2 (b), so that the High 
Court of Judicature Act, vm [8] of 1949, could 
he uniformally applied to all the proceedings 
that came before the High Court, 

[49] To sum up, the construction suggested 
by the learned counsel for the appellant is in. 
consistent with the intention of the legislature 
and also conflicts with the provisions of 8.40 
of the Aot. According to the well-established 
rule of construction, a statute can only be given 
a retrospective operation if the statute provides 
for it expressly or by necessary and distinot im¬ 
plication. Section 2 (h) neither provides express- 
ly, nor by necessary and distinct implication, 
for including in pending proceedings, oases, 
which had become final under ordinance 2 of 
1948. It does no violence to the language of 
S. 2 (b), if cases pending on 16-6-1948, but deci¬ 
ded finally before the High Court Act came into 
force, are excluded from the words "pending 
proceedings." It is quite in keeping with canons 
of construction of statutes to give partial retros- 
pective effect to a statute. When the language 
of a statute is capable of two constructions, that 
construction can be adopted which is in keeping 
with justice unless the intention of the legisla. 
ture to the contrary is manifested in express 
words. Section 2 (b), therefore, cannot be so 
construed as to deprive persons of their vested 
rights. As the object of the High Court Aot is to 
maintain continuity of the High Court establi- 
shed under ordinance 2 of 1948, it would not 
be the intention of the legislature to disturb the 
rights acquired during the life time of the Ordi¬ 
nance. 

[ 60 ] For the reasons given above, I am olear- 
ly of the opinion that 8. 9 (b). High Court of 
Judicature Act, does not make the Act applicable 
to those cases whioh had been determined and 
thus become final under Ordinance 2 of 1948, In 
the result I agree with the conclusions arrived 
at by my learned brothers Dixit, Mehta and 
Chaturvedi JJ. in Special Criminal Appeal No. l 
Of 1949, Doulatlingh v. l m. B. L, R 229' 
(A. I. R. (37) 1960 M. B. 112 P. B.). The prelimil 
nary objeotion raised by the learned oounsel foe 
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the respondents, therefore, must prevail. The 
appeal fails and should bedismissed. As to costs, 
I agree with my learned brother Dixit J. that 
83 the appeal is being dismissed on a prelimi¬ 
nary point the appellant should pay to the res¬ 
pondents only half of the amount of full costs 
of this appeal. 

[5l] Chatarvedi J. — As a member of the 
Full Bench responsible for the decision which has 
given rise to the present reference, I have no 
hesitation in differing now from what I said 
then. In ordor to appreciate the true signifi¬ 
cance of the question raised in this Special Appeal 
we have to bear in mind the following dates : 

6-11-1947 —Suit instituted in the Indore Stale 
High Court (Original Side). 

23- 4-1918—Covenant signed by the Rulers of 
the Covenanting States for integrating their 
States in Madhya Bharat. 

116 1918—Plaintiff’s suit decreed by Sanghi J. 

16-6-1948. Raj Pramukh of Madhya Bharat 
took over the administration of Indoro State. 

19-6-1918—Ordinance 2 of 1918, for the esta- 
Miahment of a High Court in Madhya Bharat 
gazette. 

29-7-1918— Ordinance 2 of 1943 came into 
force and the Madhya Bharat High Coart came 
into existence. 

24- 8-1948—Defendants filed their appeal to 
the Division B9nch of the Madhya Bharat High 
Court against the decision of Sangbi J. 

2-12-1948—Defendant’s appeal allowed, San- 
gbi J.'s decision reversed, and plaintiff’s suit dis¬ 
missed. 

18-1-1919— Madhya Bharat High Court of 
Judicature Act (8 of 1949) came inlo force 
repealing the High Court Ordinance (2 of 1948) 
and under 9. 25 giving a new right of Speoia! 
Appeal against a decision of the Division Benoh 
under certain circumstances. 

31-3-1949—Appellant plaintiff filed this appeal 
against the decision of the Division Bench pur¬ 
porting to be under 8. 25, Madhya Bharat High 
Court of Judicature Aot (8 of 1949). 

[52] It is well settled now that the legal pur- 
suit of a remedy, suit, appeal and eecond appeal 
are really but etop3 in a series of proceedings 
connected by an intrinsic unity: Sadar Ali v. 
Dalimuddin, 56 Cal. 612 : (A I-R. (15) 1929 Cal. 
640 F.B.). In other words, the right to enter the 
Superior Court in appeal arises at the date of 
the institution of the suit. According to the law 
in force in Indore State on 6-11-1947, the parties 
had no right of seoond appeal, and the decision 
of the Division Bench of the Indore State High 
Court was final. The Madhya Bharat Ordin¬ 
ance 2 of 1918, did not disturb this arrangement 
and under the provisions of the said Ordinance 
the decision of the Division Benoh of this Court 


on 2-12-194S, was also final. There was no further 
right of appeal to any party. 

CC3J On behalf of the appellant, learned Advo- 
cate General contends that the Madhya Bharat 
High Court of Judicature Act (8 of 1949 ) dis¬ 
turbed the existing finality of the decision of the 
Division Bench and created a new right of 
appeal by s. 25 which did net previously exist. 

[5il Now, it is conceded on all sides that the 
initial presumption i9 that an Act is not retro 3 - 
pective, that it deals with future and not with 
past events, and strong and distinct words are 
necessary to alter the vested rights of either 
litigant as they stood at the commencement of 
the action. In the absence of clear words to 
that effect, a statute will not be considered as 
taking away a vested right acquired before it 
was passed. "It i3 not in accordance with sound 
principles of interpreting etatutes to give them 
a retrospective effect”, observed the Privy Coun¬ 
cil in Muhammad Aldus Samai v. Quarban 
Hussain, 26 all. 119 at p. 129 : (31 1 . A. 30 
P. 0 ). 

[66l In Modern Ely. Co. v. Pye, (1861) 30 
L. J. 0 . P. 314 at p. 318, Earle 0. J. said : 

‘'Those whose duly it i3 to administer the law very 
properly guard against giving to an Act of Parliament 
a retrospective operation unless the intention of the 
Legislature that it should be bo construed is expressed 
iu clear, plain and unambiguous language." 

[56] So if an Aot is not olearly retrospeotive, 
if there is any doubt upon the point, the inten¬ 
tion of the legislature must be taken to have 
keen that it should not be retrospective, 

[57] Learned Advooate-Geceral, however, 
oontends that the language of S. 2 (b), Madbya 
Bharat High Court of Judicature Act (Vlil [8] of 
1919) is unambiguous and should be so construed 
as giving the Aot a retrospective operation. The 

said s. 2 (b) is as follows : 

‘ This Act shall apply to all criminal and civil pro¬ 
ceedings.pending in tbo Courts in any Slate on the 

date on which the State is included in theUnited State, 
and to eucb proceedings, arising in the said States, 
alter those dates ” 

[68] Now, the wording of this section is quite 
clear to show that it deals only with future and 
not with past events. 'The Act shall apply’ 
clearly means that the Act shall apply in future 
(i e., after its coming into force) to the proceed¬ 
ings. Of course, it says that the Act shall apply 
to those proceedings whioh were pending in the 
Courts in any State on the date of its merger 
in Madhya Bharat; but it does not say on what 
partioular date it shall apply to those proceed¬ 
ings. The words 'date of merger' relato to and 
qualify 'the Civil and Criminal Proceedings' 
not the 'application' of the Aot. It could bavo 
said that the Act would apply with retrospec¬ 
tive effect from the date of merger to those pro- 
csedings whioh were pendmg in the Courts of 
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any State on those dates. It has not clearly 
mentioned it in this form. It does not also say 
that the existing finality of an unascertained 
number of decisions of the Division Bench will 
now be disturbed. Has the Legislature exhibit¬ 
ed any snch intention in clear terms? In my 
opinion, there ie nothing in S. 2 (b) or in any 
other section either expressly or by necessary 
intendment to show this intention. The Legis¬ 
lature, if it intended the Act to have a retros¬ 
pective effect, carefully avoided expressing the 
intention in unmistakable terms. It refrained 
even from the ambiguous bint that the Act might 
have a retrospective effect. 

[59] In Emperor v. Sibnath Banerji, 1913 
F. L. J. B. 161 at p. 161: (A. I. R. (30) 1913 F. 0. 
75), it was observed : 

"It is necessary to refer to a certain ambiguity in 
the use of the expression ‘retrospective operation.’ 
It was observed by Buokley L. J. in 1 Vest v. Owynne, 
(1911) 2 Ch. at pp. 11-12 : (80 L. J. Cb. 578). 'Retros- 
peotive operation ie one matter. Interference with exist- 
ing rights is another, if an Aot provides that as at a 
past data the law shall be taken to have been what it 
was not—that I understand to be retrospective...— The 
question hero is ae to the ambit and soope of the Act 
and not as to the date from which the new law is to be 
taken to have been the law’. ’* 

[ 60 ] Seotion 2 (b), High Court of Judicature 
Aot (VIII [8] of 1949) only extends the jurisdic¬ 
tion of this High Court to all criminal and 
oivil proceedings pending in the Courts of merg¬ 
ed StateB on the dates of merger. It does not 
do any thing more. It does neither give retr03. 
peotive operation i. e., neither provides that as 
at a past date the law shall be taken to have 
been what it was not, nor is it intended to inter¬ 
fere with the existing rights. 

[ 61 ] Thus the view taken by the Full Benoh 
in Daulat Singh v. State, 1 m. B. L. R. 829 : 
(A.I.R, (37) 1950 M. B. 112 F. B.), to Whioh I was 
a party, does not need revision. In that deci¬ 
sion, my brother Dibshit J. and also myself, 
traoed the history of the Madhya Bharat 
High Court and Aot, Viu [8] of 1949, and 
came lo the conoluBion that the effect of a. 2 (b) 
of the Aot is the same as that of the similarly 
worded 3. 4 (b) of the Ordinance, n [ 2 ] of 1918 , 
and that the re-enaoted words and expres¬ 
sions must be read in the same sense as in 
the previous enaotment. Learned Advocate. 
General, in his arguments, took objection to this 
mode of ftpproaoh and strenuously urged that 
it is not open to ns to consider the previous 
history of the matter. I think it ie too late in 
the day to raise this sort of objeotion. It is now 
the universal praotice when interpreting a new 

iiL aDy C * auBe °* whiQ k gives rise to any diffi. 
calty, to oonaider the Aot whose place it takes, 
and lam not aware if the correotness of this 
praotice has ever been seriously challenged. 


[69] In 1882 before a Full Bench of five 
Judges of Allahabad High Court in Gopal 
Pande v. Parsotamdas, 5 all. l-2l: (1832 a.w.n. 
123 F. B.) the question for determination 
wa3: whether on hypothecation by an occu. 
panoy tenant was or was not a "transfer" 
within the meaning of S. 9 of the N. W. P. Rent 
Act of 1673. The following observations of 
Mahmood J. at p. 135 are both opposite and 
weighty: 

"In considering the arguments addressed to us a to 
the polisy of the Rent Act, I think we are bound, as 
muoh as Courts ot Justice in England to recognise the 
rule of construction which prohibits Judges from 
taking into considemtion the history of an individual 
clause la an Act, or the policy of Government with 
reference lo aDy particular legislation. Nor can we, in 
interpreting the Act, seek any help from the state¬ 
ment of objects and reasons which accompanied the 
bill, nor from the debates in the Legislative Council, 
or any other proceeding which preceded the passing oi 
tbe Aot. It is for the Legislature to consider and deter- 
raiao whether the words which they employ in framing 
the Acts will give effect to the object and policy whioh 
the Stats has in view. Wo are no doubt at liberty to 
consider the general state of the law which prevailed 
in pari mafem prior to the onaotmont of any statute 
under consideration. In the present case all wo can 
refer to for the purpose of comparison (o ascertain the 
policy of the Legislature consists of the law wbioh 
preceded Aot X [10] of 1859, the provisions of that Aot 
itself, and, lastly, the various authoritative judgments 
passed under that Act, in regard to the right ol occu- 
panoy.” 

[63] That this is the oorreot enunciation of tbe 
principles of interpretation admits of no doubt 
(49 ALL. 26 at p. 47). In determining euob 
questions whether the Musalman Waqf Validat¬ 
ing Act of 1913 was retrospective, whether the 
Transfer of Property Amendment Aots, Tenanoy 
Law Amendment Acts, new olauaes in tbe 
Letters Patents of various High Courts were 
retrospective or not, tbe High Courts in India 
have invariably considered the former state of 
the law in order to arrive at what it was that 
the Legislature bad contemplated. It is anneoes- 
eary to multiply authority for this proposition. 
Reference to former state of law has been in 
such cases the rule rather than the exception. 

[64] I have, therefore, no hesitation in hold¬ 
ing that the previous history of the matter was 
rightly considered in Daulat Singh v. State 
1 M. B. L. B. 289 : (a. I. R. (37) I960 U. B. 112 

P. B.) and that the construction put up on 3 2 
(bl Madbya Bharat High Court of Judicature 
Act (Act viu [s] of 1949) in that Full Benoh 
judgment was the only legal construction that 
ooula be put. 


[66] For the reasons stated above I am of 
opinion that the preliminary objeotion should 
prevail and the appeal be dismissed. 


[66] Haul C. J. 
was taken to the 


— A preliminary objection 
heating of ^hia appeal which 
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was preferred under B. 25, High Court of Judi¬ 
cature Act, Vlil [8] of 1949 (Madhya Bharat).: 

[67] We heard the counsel for the parties on 
the objection thus raised and by a short order 
dictated at the close of argument we uphold the 
objection. The statement of detailed reasons for 
the view taken by us was postponed to a later 
date we proceed to do so now. 

[69] The following statement of facts will 
show how that preliminary objection arises. 

[ 69 ] After India became a dominion the Gov¬ 
ernment of India set before themselves with 
regard to the Indian States the objective of 
integration of all the elements in the country in 
a free united democratic India. Their policy 
towards Indian States ha3, during the last 2 
years, had this objective in view (White Paper 
on Indian States, July, 1949). In furtherance of 
this policy, the Rulers of the States of Gwalior, 
Indore and certain other States in Central India 
entered into a Covenant for establishment of a 
United State comprising the territories of their 
respective States with a common Executive, 
Legislature and Judiciary. This State when 
established was to be called the United State of 
Gwalior, Indore and Malwa (Madhya Bharat). 
The executive authority of the United State was 
to be exercised by the Raj Pramukh either 
directly or through officers subordinate to him. 
The Raj Pramukh was, not later than 16-6-1948 
to execute on behalf of the United State an 
instrument of accession in accordance with the 
provisions of 9. 6, Government of India Act, 
1935. The Ruler of each Covenanting State was, 
under the provisions of the Covenant, to make 
over the administration of his State to the Raj 
Pramukh and thereupon all rights, authority 
and jurisdiction belonging to the Ruler which 
appertained or were incidental to the Govern, 
ment of the Covenanting States were to rest in 
the United State. A constitution for the United 
State wa3 to be framed by an interim Legisla¬ 
tive Assembly or a Constituent Assembly but 
until thi 3 could be done the Raj Pramukh was 
given the power to make and promulgate ordi¬ 
nance for the peace and good government of 
the United State. Any ordinance promulgated 
bv the Raj Pramukh was to have like force of 
the law as an Act passed by the Legislative 
Assembly or the Constituent Assembly envisaged 
by the Covenant. The Covenant was signed by 
the Rulers of the Covenanting States and by the 
Secretary to the Government of India Ministry 
of States on behalf of the Government of India 
who concurred in the above Covenant and gua- 
ranteed all its provisions. 

[70] His Highness the Maharaja of Gwalior 
was chosen the Raj Pramukh of United State. 
On 19 G 1940, the Raj Pramukh in exercise of the 


i. i. b; 

powers conferred upon him by this covenant 
promulgated Ordinance No. 2 of 1948, to provide 
for the establishment of a High Court of Judi- 
cature for Madhya Bharat. This Ordinance 
applied to the territories of every Covenanting 
State from the date of taking over the adminis- 
tration of such State as also to all persons within 
those territories over whom the Courts having 
jurisdiction in the Covenanting States forming 
part of the said United State bad jurisdiction. It 
wa3 further provided that the Ordinance shall 
apply to all criminal and civil proceedings in- 
eluding those under testamentary, intestate, 
matrimonial, divorce and insolvency jurisdiction 
pending in the Courts in any State on the date 
on whioh the administration of the State was 
taken over by the Raj Pramukh (9. 4). 

[71] The administration of Holkar State was 
taken over by the Raj Pramukh on 16-6-1948. 
At this period there existed in Holkar State a 
High Court of Judicature whioh exeroised origi¬ 
nal civil jurisdiction in respect of suits of a cer¬ 
tain valuation. The suit out of which the present 
special appeal arises was heard by a learned 
Judge of Indore High Court in exerciee of its 
ordinary original civil jurisdiction. It was a suit 
for specific performance of an agreement entered 
into between certain parties. It is sufficient for 
our present purposes to state that the claim was 
decreed on ll-G-1918, 5 days before the adminis- 
tration of Holkar State was handed over to the 
Raj Pramukh of Madhya Bharat. The High 
Court of Judicature established under Ordi¬ 
nance 2 of 1948 was the highest Court of appeal 
and revision in the United State. It had juris¬ 
diction to entertain and dispose of suoh appeals, 
revisions and other cases civil and criminal as 
it wa3 empowered to do under that Ordinance 
or any enactment in force in the State (3. 32). 
Under the then existing law both parties pre¬ 
ferred appeals sgainst the decision of the learned 
single Judge of Indore High Court. These ap¬ 
peals were heard and disposed of by a Division 
Bench of Madhya Bharat High Court by a 
oommon judgment on 2-12 1948. The defendants 
appeal wa3 allowed and the suit was dismissed. 
The appeal preferred by the plaintiffs was also 
dismissed. 

[72] Undec the Ordinance there oould be no 
further appeal and but for the legislation to 
which reference will be made presently the Bench 
decision finally dosed the matter. 

[ 73 ] Ordinance 2 of 1913 oould remain in 
force only for six months from the date of its 
promulgation Accordingly, there was passed by 
the Madhya Bharat Legislature, High Court of 
Judicature Act, VIII [8] of 1949. It came in force 
on 18-1-1949, when it was published in the Madhya 
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Bharat Government Gazette. The preamble of 

the Art reads as follows : 

“Whereas it is necessary to provide for tbe continua- 
nce of the High Court of Judicature for the United 
■Slate of Gwalior, Indore and Malwa (Madhya Bharat) 
established under Ordinance 2 of 1948 (Samvat 2005), 
It i3 hereby enacted as follows.’’ 

[74] The Act, with certain additional provi¬ 
sions and some change in language at places, 
reproduced practically all the provisions of Ordi¬ 
nance 2 of 1948, whioh it repealed. It will be 
remembsred as already stated, that Ordinance 2 
of 1918, did not provide for any Special Appeal 
against a deoision given by a Division Bench of 
the High Court in exorcise of its appellate juris¬ 
diction. Section 26 of Act vm [8l of 1949, how- 
aver, provided a Special Appeal to a Full Bench 
■against "a decree or an appealable order passed 
•by tbe Division Bench of two Judges of High 
Court in the exeroise of extra-ordinary or appel¬ 
late civil jurisdiction. 

[75] Taking advantage of this provision in 
the new Act tbe present appeal was preferred. 

[76] Mr. Amin who appeared for the respon. 
dents raised the objection to whiah reference was 
made in the opening portion of this judgment 
that the appeal oould not be entectained. His 
contention was that the deoision of the High 
Court wa3 given while Ordinance 2 of 1948 was 
in force; that the Ordinance did not allow any 
further appeal, and the rights of tho parties with 
regard to the matter in dispute were finally 
■settled by that deoision. The subsequent Act 
according to his contention could not be given 
retrospective effect eo as to create a right of a 
appeal in a matter which was finally closed 
Ix'foro tho Act oame into fores and in respect of 
which the Ordinance gave no right of further 
appeal. 

[77j Mr. Chitale learned counsel for tbe appel. 
lants to whom we are indebted for an elaborate 
and able argument on tbe other hand relied on 
the provisions of 3. a of the Act and strenuously 
argued that his client oould take advantage of 
the provision relating to special appeal contained 
m 8.26 of the new Aot. In short his case was 
that in the matter of appeals the Aot has retros- 
•pective effect; and that a decision of a Division 
Bench of the High Court established under the 
Crdmance given in exeroise of its appellate 
jun diotion before the new Act came into force 
jould after the passing of that Act be challenged 
'by way of eproial appeal. 

a wSi n ma 7 b ® “ ontioned at thia stage that 
•a Full Benoh of Madhya Bharat High Court 

overruled this contention in Daulatsingh v. 

M a m £ ?• 529 : lA -1- «• 07) i960 
4o hffil,!' Bu ‘ on a ^presentation made 

iaki L 4b T hDg Chi0t JusticB that tbe 
, “ * ha ‘ oas 0 required further consideration, 
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it was ordered that the present appeal be heard 
by a Bench of five Judges. Accordingly a larger 
bench was formed and we heard the counsel for 
parties. 

[79-80] The argument ot the appellants ag 
presented by tbeir counsel may be summarised 
tbns : In view of the provisions of S. 40 of Act 
vm [8] of 1949, which repealed Ordinance 2 
of 1946, and its amending Ordinances the decree 
under appeal should in law be deemed to have 
been passed under the Dew Act That in inter- 
preting any provisions of Act Viil [8] of 1949, 
if tbe language is clear any reference to tbe law 
as it existed before the Act was passed must be 
ruled out of consideration, and the provisions 
of the repealed Ordinances, cannot be looked 
into (l) either to show that the decree under 
appeal had become final or ( 2 ) to establish that 
S. 2 (b) of the new Act was passed with the 
same object and for tbe same purpose as s. 4 (b) 
of the repealed Ordinance 2 of 1948. That 
Act Vlli [8l of 1949, was retrospective in its 
operation and oven if the decree under appeal 
had become final under the Ordinance, it oould 
be challenged byway of special appeal under 
8. 25 of the new Act read with s. 2 (b) which 
gave it retrospective effeot. That we cannot read 
into B. 26 any words like "provided the decision 
bad not become final" which are not there. 

[ 81 ] I will deal with all these arguments 
though not necessarily in the order in whioh 
they have been stated above. To begin with, I 
am clear, that the argumentthat while interpre¬ 
ting any section of Aot VI [e] of 1949, if tho 
larjguago is clear we cannot properly refer to 
the repealed Ordinance, stated in this bald form, 
is not sound. In support of his contention 
Mr. Chitale invited our attention to a number 
of passages in Maxwell on the Interpretation of 
Statutes e. g. 

“II the words of the Statute are in themselves pre¬ 
cise and unambiguous no more is necessary than to 
expouod those word3 In their natural and ordinary 
sense, the words themselves in such case best declaring 
he intention of the Legislatnre” (page 1) or “when tho 
language la not ooly plain but admits of but one mean¬ 
ing the task of interpretation can hardly be said to 
»riee (pago 3) or “the rule of construction is to intend 
the legislature to have meant what they have actually 
expressed. J 

It matters not in suoh a case, what tho corse- 
quences may be (page 4) and certain other 
passages to similar effeot. He also referred to 
Tumahole Bering v. The King, a. I. r (8 6 ) 
1949 p . 0. 172 : (60 or. L. J. 612), Ml, Rama - 
nandi y. ML Kalaxcati, A. i. r. (i 6 ) 1933 p. 0 . 
a : (7 Pat. 221) and to certain other authorities 
aying down the same general rule on construe- 
ton of statutes. He further invited our attention 
to the following observation of Lord Watson in 
Bradlaugh v. Clarke, (lS8S) 8 a. o. 854 ; ( 6a 
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L. J. Q. B. 505) (from the English and Empire 
Digest). 

' It appears to mo to be an extremely hazardous pro- 
cecding t) refer to pro\igio?3 which have teen absolu¬ 
tely repealed, in order to ascertain what the legislature 
meant enact in their room and stead.*’ 

[ 8 - 2 ] Before considering Iboso cases I should 
like to observe, that tbe passages relied on from 
Maxwell are all right so far as they go, but 
were never intended by the author to contain 
tbe whole of tbe law on tbe subject. Is would be 
easy to cite an equal number of passages from 
tbe same author to show that the statement of 
the law contained in those passages must in 
order to get at the learned author's correct mean¬ 
ing, be read along with what he Las said at other 
places in the book. For instance wo find it stated 
at p. 22 : 

“The literal construction IheD, ha?, in general, but 
prima facie preference to arrive r»t tbe real meaning, 
it U always nectary to pet nn exact conception of tbe 
aim. the fcope aid cbject of tbe while Act; to consider, 
according to Lord Coke: (1) What wag the law before 
the Act was passed; 12) what was the mischief or defect 
for which the law hud not provided; (3) wbat remedy 
Parliament ha3 appointed and (4) tie reason of the 
remedy." 

According to another authority 
“in order properly to interpret any statute it is as 
Dccessary now as It was when Lord Coke reported 
lleydon’d es c to consider how tbe law stood when the 
statute to to construed was passed, wbat tbe mischief 
was for which the old law did not provide, and the 
remedy provided to cure tbe mischief (Lxndley M. H. 
In rc Mayfair Properly Co., (18*8) 2 Ch. 28 at p. 35: 
(07 L. J.Cb. 337);. 

[83] It will thus be seen that citation of such 
passages stating general propositions is net 
likely to 1 o helpful I may further point cut that 
the question for consideration before us is not 
what meaning the words of 8. 25 of the Act 
bear but whether a decree which according to 
tho respondent's contention bad become final 
under ordinance Ii [ 2 ] ot 1919, which was iu 
force when it was passed, falls within the scope 
of the section relating to special appeal in the 
new Act by which that Ordinance was repealed. 
Wo have really to determine the effect of repeal 
of ordinance 11 [2] of 1949, and the effect of B. 25 
of tho new Act on the finality of a decision 
which but for tho new Act could not be chol- 
longed by nn appeal. For obvious reasons, it is 
idle to suggest that in such circumstances the 
provisions of tho repealed ordinance cannot be 
referred to. In any appeal where an objection is 
raised as to its maintainability the first thiDg we 
have to consider is under what law the decision 
was given and naturally, therefore, we must 
refer to ordinance II [2] of 19i3. It is one thing 
to say that tho ordinance under which tho deci- 
tion was given having been repealed, we should, 
in view of s. 40 of tho new Act deem the decree 
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in question as one passed not under the ordin¬ 
ance but under the Act, and quite another, that 
you cannot refer to the ordinance for any pur¬ 
pose whatsoever rot even to show whether a 
decision given ueder it wa3 open to appeal or if 
it was final and not open to challenge by any 
appeal under tbe proviaions of the Ordinance. 
To accept tbi3 contention of the learned counsel 
would, mean, that we are precluded from ascer¬ 
taining whether the action was concluded or not 
before the Ordinance ceased (o be the law. 

[64] It may be conceded that the effect of 
the repeal without any express saving provisions 
is to wipe out tbe repealed law altogether. But 
it will be noted that all dicta laying down that 
rule make it clear that the repeal does not 
touch transactions which were finally c!o*ed f 
before tho repeal took effect. It wa3 said by 
T ndal C. J., in King v. Goodwirn , (1830) 6 
Bing. 576: 

“I take tho effect of repealing n F'ntufe to be to obli¬ 
terate ii as completely from tbe records of tho Parlia¬ 
ment as if it bad never been passed, and it must be 
considered as a law that never existed exzcpl for the 
purpose of those actions which were commenced, pro¬ 
secuted and concluded whilst it was an existing law.” 

To tbe samo effect are tbe observations of Lord 
Tcnterdon in Surtees v. Elliion, (:829), G B. k 
0 .750. It bas long been established that, when 
an Act of Parliament is repealed, it must be 
(exc-.pl as t) the transactions past and closed) 
as it never existed. It will ba noted that the 
general rule as to tbe effect of a repeal set out 
in tbo opening portion of this paragraph is in )e. 
pendent of any provisions of tbe Interpretation 
Act wbicb corresponds to our General Clauses 
Act. It is, tbereforc, essential that before we 
apply tbe new Act to any euit or proceeding 
which was commenced before it came into force, 
it should be determined, whether such suit or 
proceeding was still rending or if it was finally 
closed before tbe new Act became tbe law. 

[83) As already stated, reference was in the 
course of argument made to certain observa. 
tions of Lord Sinba in Mt. Ramanandi v. Mt. 
Ealawati a. I. R. (15) 1328 p. o. 2 : (7 rat. 
221 ) aud to Tomaliole Bereng v. The Eing, 
A. I. B. (86) 1913 P. O. 172 : (50 Cr. L. J. 642). 
Lord Sinba observed in Ramanandi Kucr s 
case, 

"Where there is a positive enactment ot the Indian 
legislature tho proper course is to examine the language 
ol that statute and to a=certain its proper meaning, 
UDinfluenced by any considerations derived from the 
previous elate ol tbo law or ot tho English law upon 
which it may be founded." 

Attention may, however, be drawn to the 
observations made by tbo eamo noble lord, only 
a few week3 lator, in tbe caso of Abdur Rihiin 
v. 46it Md. Barkat Ali, A. I. R. (15) 1928 P. 0. 


1951 Gulabchand v. Kudi 

1C : {55 ca!. 819). His Lordship said at p. 18 of 
the report: 

' It is a sound rule of interpretation to tika tha 
words of a stafuio as things stand and to interpret 
them ordinfltilj* wisboat anr reference to the previous 
state of the la.7 or tho subject or the Eoglich Liw upon 
which it id four.doi; but when it is con'.euded that 

!r».-.n Jod I," nnn I ___ _ J _ 4 
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dering what tbo l&w was previously,’* 

This brings home ia a pointed manner the error 
of treating any single general proposition of 
law as embodying in its?lf the whole law on the 
subject. I may well adapt for our present 
purpose languago ii3ed elsswhere, that every 
general statement of the law, however, true in 
itself, yet, taken apart from other statement? 
made on t>-e same subject which at once limit 
and complete it "becomes a snare fo bind tho 
intellect and misleading dogma.” Perhaps the 
case that is most often cited in support of tho 
contention put forward by tho appellants’ 
learned oouu-el is Bank of'England v Van 
liano, (1891) A. 0. 107 at p. la ; ( C0 L. J. Q. B. 
115) whore Lord Herachel observed: 

"I think the prop.v course is in tha first initinee, to 
ermino lho language of tho Statute, and to ask what 
is lie natural meaning, uninfluenced by any considera¬ 
tions denven from tbo previous state of the law, aod 

«ni\ r i Wlh en T J,rln 8 tho law previously 
stood, and then assuming that it was probibly Intsnd- 

rnJt J 9 Y e u ° altcrcd i lo «oe if tho words ol tke 

With Kiew" aD iQUrprcUli0Q in ccn6rmi ‘y 

But he took care to add, 

m *' 1 am ’ o ( oourso far from asserting that recourfe 
may never be had to the previous stale of |be low for 
°' aid ' I °8 ! , D ‘he construction ol the provi- 

pTupTM 9 :Cco\T 7^^ 

only. Tney do not, howovmr, exhaust the Clam P lej 

mmmrn 

8l,tea ‘ h8 " peoiil which 

jagtifaes a reference to the previous law in tho 

°“ Point unde. clidVr.! 

-J 0 ara °° QC6rD ? d n0 ‘ so muoh with coa . 

w th a “ 8Uag8 0f 8 - 26 of tbe D ®w Aot as 

an e a ol Z’ll? ° f / 6peal of 0rdi °- 

law on » di ' ? the ena:!t ^^ of fhe new 

Jaw on a deoiaion given under the Ordinance 

Snal Th- h0 pr0vi3i0Da of th9 Ordinance 

law then 'nJ A W6S n tranSaCti0n Which B9 the 
aw thon stood, was finally dosed I am fnr 

reasons given, of opinion, that not only ia it 

legitimate to refer to the repealed o£nie to 


determine the scope of s. 25 of the new Aot, but 
am further clear that it is impossible to come 
( to a right conclusion on the matter under dis¬ 
cussion without examining the previous law i. e. 

, Ordinance 2 of 1943. and other Ordinances by 
which it wa3 amended from timo lo time. 

[86l I will next oonsider whether, as con. 
tended by Mr. Chitale, tbo effect of the nrovi- 
sions of S. 40 of th3 n3w Act is that tho decreo 
under appeal "should in law be deemed to have 
been passed under the now Act." Section 40 
reads thus: 

“As som as Ihis Act comes into force Ordinance 2 
of 1948 (Snuiyat 2005) of the United Slate '.ogjtbor 
with its amending Ordmaoce9. shall stand repealed. 

Prov.ded, however, that all nolifleitions i« U 'd 
powers conferred, jurisdiction assigned, form=’pros’ 
cribod, orders given, rales framed appointments made, 
or nations taken uuder th j£9 ordinances shall, ?o far 

as they are not contrary or repugnant to (he provi¬ 
sions of this Act te deemed to have been issued, con¬ 
ferred, assigned, prescribed, given, framed, made or 
t*.keo tinier this Act and shall continue to exist unless 
aod uotii eupsrredoj or ameud.d expressly or lm- 
p.Iedly and tue H'gh Court estxbiishcd under the sn'd 

Urdm.onoe shall continue to exist and function a 3 th» 

High Cuu’t established under this Aot." 

[87j Tuo eection, it will be seen, consists of 
two portions a main part and a proviso. The 
main part is, a repealing and fh 9 proviso a 
saving olause, The main part repeals ordi. 
nance a of 1948, together with its amending 
ordinances. From the time the repeal tabes 
effect that the new Aot comes into force. Then 
we have the proviso, which saves from the effeot 
of the repeat all notifications issued, powers 
conferred, rules framed, appointments made, or 
actions taken under the repealed ordinances 
and further lays down that they shall bo deem’ 
ed to have been issued, oonferred, assigned, 
presonbed, given, framed, mado or taken under 
the new Aot. But this is subject to an impor. 
tant limitaiiOD, so far as they arc not contrary 
or repugnant to fhe provisions of this Ad ” 
Any orders given or aotions taken which are 

Aot T 6 r‘ i0 lh8 Pr0Ti,i0 ™ °< tb. 

AoU.e not with.n the purview of the proviso. 

9 C0 ° tend6d for tllG respondent that the 
section would not apply to decrees. Conceding 

; S 8 ': «» U..I the deoree 2 

appeal is an order passed 0 r an aotion taken 
uader the ordinanoe, it is cot covered by the 
proviso and oannot ba doomed to havo been 

tLe • Act ' becau3e H i3 oon- 

OnnTf ^ thapro J ,SIOD9 of Aot. The High 
Court passed a deoreo which under the repealed 

? 0 t“T ?n tiQal an * COuld unler ife 
Orrns bo challenged by any anroal Q nn L 

of°the 0 High Co l f • nSS8d by “ Dlv,siou Bench 

jurisdiction under' the newAot. °It St* 
contrary and repugnant to Ihe^tof 
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the Act. The decree in question could, there¬ 
fore, not be deemed to be passed under the new 

Act. 

[89l Another argument advanced on behalf 
of the appellants was that the High Court 
established by the Ordinance should be deemed 
to be established under the new Act. I may ex¬ 
amine this contention at the stage, when we 
are dealing with S. 40. The last clause of the 
proviso to that section says that the High Court 
established under the said ordinance “ shall 
cominue to exist and function as the High 
Court established under this Act. *’ It is note¬ 
worthy that under the section the High Court 
is only to continue to exist and to function as 
the High Court established under the new Act. 
This is not the same thing, as to say, that tho 
High Court established under the Ordinance 
shall be deemed to have been establish*d under 
the new Act. The High Court established under 
theoidinance existed under the old Constitu¬ 
tion till the new Act came into force. With the 
repeal of the ordinance the Constitution under 
which the High Court was brought into exis¬ 
tence ceased, and but for some such provision 
as is contained in the latter part of the pro¬ 
viso to S. 40, it wculd come to an end and 
cease to function. But it was provided, that it 
ehall continue to exist and to function as the 
High Court established under this Act. It can¬ 
not be said, however, that the High Court 
established under the repealed ordinance should 
be deemed to have been established uuder this 
Act—or that the High Court as constituted 
under Act Vill [3] of 1949, should be deemed to 
have come into existence on tho day that the 
first Madhya Bharat High Court was established 
under Ordinance 2 of 1948. 

[89] It was strenuously argued by Mr. Chitale 
that under 8. 2 (b) the Act applied to all pro¬ 
ceedings pending in the Courts in any State on 
the date on which the State was included in 
tho United State and to such proceedings, 
arising in the States, after those dates. Thus 
the Act was made applicable to pending suits 
and proceedings, and was obviously given retros¬ 
pective effect. There was, ho contended, there¬ 
fore, no reason why a decision given by a 
Division Bench of the High Court in exercise of 
its appellate jurisdiction, in a civil appeal which 
was pending in Indore High Court on 16-6-1948, 
when tho administration of nolkar State was 
taken over by the Raj Pramukh of Madhya 
Bharat, be not open to challage by way of 
special appeal under S. 25 of tho Act. 

[so] Sections 2 and 25 on which tho learned 

counsel relied read as follows : 

Section 2 _“(a) It shall extend to tbo whole of the 

Ceiled . cf Gwalior, Indore and Malwa (Madhya 
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Bharat) and shall apply to all persons—within the said 
United State over whom tho Courts having jurisdic¬ 
tion in the Covenanting States, forming part of the 
said United State had jurisdiction. 

(b) This Act shall apply to all Criminal and Civil 
Proceedings, including those under testamentary in¬ 
testate, matrimooial, divorce and insolvency jurisdic¬ 
tion, pending in the Courts in any State on the date 
on which the State i3 included in the United State 
and to such proceedings, arising in the said States, 
after those dates. ” 

Section 25. — Special appeal shall lie to the Full 
Bench of the High Court from : 

(1) a decree or an appealable order passed by the 
Divisional Bench of two Judges of the High Court in 
the exercise of extra-ordinary or appellate civil jurisdic¬ 
tion : 

Provided that such appeal shall lie only in the case 
where the value cf the sui• in tho Court of the first 
instance is Rupees ten thoueand or upwards end the 
value of the subject-matter in dispute in appeal also is 
Rupees ten thousand or upwards: 

Provided further that the appeals involve some 
question of principle pertaining to law. 

(2) a jadgment passed by the Divisional Bench of 
two Judges of the High Court convicting the accused 
In the exerciee of extra-ordinary or appellate jurisdic¬ 
tion : 

Provided that such appeal shall lie only in tho case 
where the sentence of death or of Me imprisonment for 
not less than fourteen years, is passed or confirmed by 
the Divisional Bench. 

[91] Section 87 of the new Act which corre9- 
pond9 to S. 85 of Ordinance II [*?] of 1948 and 
provides for the transfer of cases pending in the 
High Court3 of Covenanting States to the High 
Court established under the Act may also to 
reproduced here. It reads thus: 

"(1) The High Court or tbo Tribunal functioning as 
the High Court or the Authority exercising tho powers 
of the High Court for any of the Covenanting States, 
the administration of which has been or may be taken 
over by the Raj Pramukh shall cease, or bo taken to 
have ceased, as the case may be.to exist and function- 

la) in the case of States tho administration of which 
has been taken over before the establishment of the 
High Court of the United State, from the date o? the 
establishment of tho said High Court uuder Ordin¬ 
ance 2 of 1948, and 

(b) In the case of States the administration of which 
has been or may be taken over after the establishment 
of the High Court of the United State, from the taking 
over of the administration; 

And all case9 pending before the said High Court, 
Tribuual, or Authority, shall bo transferred to tho High 
Court of the United State for disposal, and all appeals 
petitions for revision, oto., which lay or lie to tho 
said High Court, Tribunal or Authority, accord,ng to 
the laws in force in that State, shall lie to the High 

Court of the United State. , . ,, 

(2) Tho subordinate Coort3 in such States shall 
continue to function a3 Courts of the United State and 
shall exercise the same jurisdiction administer the 
same laws and follow tho same procedure as before, 
until and change in this respect is made by accmpetent 

authority. ...... # 

Provided, however, that the pecuniary jurisdiction or 
the District Judges Courts in Civil cases in any such 
State, if it be restricted at present to oases upto a parti" 
cular value, shall become unlimited when tho High 
Courts or the Tribunals functioning as the High Court 
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or tbo Authorities exercising the powers of the H'gh 
Courts id sach States cease to exist or lauction” 

[92] Before examining Mr. Chitale'g argu¬ 
ment on retrospective operation of the Act, I 
may make a reference to certain wall estab¬ 
lished rules partaining to the subject i. e , the 
retrospective operation of statutes in general. 

[93] It was said by Lindlay L. J. in Lauri 
v. Benaud t (1892) 8 ch. 402 : (61 L. J. Ch. 630), 
that: 

"It is a fundamental role of English Law that no 
Statute shall be construed so as to have a retrospects 
operation, unless it3 laogaage if sach a3 plainly to re¬ 
quire sach construction. And the same rule involves 
another subordinate rule, to the effeat that a statuto 
la not to be construed so a3 to have a greater retros¬ 
pective operation then its language renders necessary/’ 

“There are many cases upon the general doctrine 
whether an Act of Parliament may be read retrospec¬ 
tively or not, and there are many case9 upon the 
meaniDg of statutes. Bat one ha3 the general law con¬ 
cisely stated by Lord Hatberley in his judgment in 
Pardo v. Bingham, (1870) 4 Ch. 735 at pp. 739, 740 : 

(20 L. T. 464), where he saye the question is. 

secondly, whether on general principles the statute 
ought in this partioular section to be held to operative 
retrospectively, the general role of law undoubtedly 
being, that excap* there b9 a clear indication either 
from the subject-matter or from the wording of the 
atatuto, the statute is not to receive retrospective cons¬ 
truction .... In fact we mast look to the general scope 
and purview of the statute, and at the remedy 6ought 
to be applied, an! consider what wa9 the former state 
of the law, aod what it was the legislature contempla¬ 
ted “ In re Chapman ; CocAs v. Chapman , (1896) 1 
Ch. 323 at p. 327 : (65 L. J. C. H. 170). 

[94] No one denies the competency of the 
legislature to pass retrospective statutes if they 
think fit: 

“But before giving effect to such, a construction to 
an Act It should either appear very olearly ia the 
terms of the Aot or arise by necessary and distinct 
interpretation.” Smith v. Callender , (1901) A. C. 297 
at p. 305 : (70 L. J. P. C. 53). 

As observed by 0raie9 in his work on Statute 
Law (Fourth Edition at page 231 ) 

“and perhaps no rale of construction is more firmly 
established than this—that a retrospective opejation is 
not to be given to a statute so as to impair an existing 
right or obligation otherwise than as regards matter 
of procedure, unless that effect cannot bs avoided with¬ 
out doing violence to the languago of the enactment.” 
The learned author quotes the following passage 
from the judgment of Strong O. J. in Sebmidt 
v. Ritz : 

“That the legislature has demonstrated an intention 
to enaot retrospectively to a certain extent is not suffi¬ 
cient to warrant a retrospective operation oarried be¬ 
yond the meaning of the terms u?ed strictly construed 

. l \ 19 tint to restrict the latter part of the 

amending clause.is to attribute to it a very in- 

eigmflcftnt modfeum of relief. Tho answer must be 
that It is the very intent of this rule of interpretation, 
designed to prevent interference with rights of proportv 
except n cases where tho unmistakable language of 
the ^glalature demands an ex post feoto construction.” 

L95J The general principles to whioh refer, 
oncei has been made above ara not peculiar to 
English Law. They have been freely applied 


by the Judicial Committee to cases from India. 
It was laid down by Lord Lindley in Moham - 
mad Abiussamad v.Quarlan Hussain, 31 I- A. 
30 at p. 87: (56 ALL. 119 P. c.) that it WR3 not 
in accordance with sound principles of inter¬ 
preting siatute3 to give them a retrospective 
effect. In this case the appellants claimed one- 
half of certain villages in Oudh as the statutory 
heirs of one Murtaza Baksb. Murtaz* Baksh 
died on 18-1-1865. Section 8, Act i [l] of 16C9 
(The Oudh Estates Aot) laid down that within 
six months after passing of this Act the Chief 
Commissioner of Oudh subject to su^h instruc¬ 
tions a3 he may receive from the Governor- 
General of India in Council shall cause to be 
prepared six lists, namely: 

"First .— A list of all persons who are to be consi¬ 
dered Taluqdara witbia the meaning ol this Act;. M 

[96] Section 10 of the Act runs as follows : 

“No person shall be considered Taluqdars or Grantees 
within the meaning of this Aot other than the persona 
named in such original or supplementary lists as afore¬ 
said. The Courts shall tak* judicial notice of the said 
lists aod eball regard them as conclusive evidence that 
the persona named therein are euch Talukdara or 
Grantees.” 

[97] Murtaza Bakhsh died in 1S65. Under the 
Mohomedan Law, his estate vested in his two 
widows one of whom wag Imtiaz Fatima. She 
died in December 1894. The suit was brought 
by the respondents before their Lordships on the 
allegation that Imtiaz Fatima was in possession 
as absolute owner, and that on her death the 
estate, of which tho appellants had taken unlaw¬ 
ful possssaion, devolved by the Mabowedan Law 
of inheritance upon the plaintiffs as her brother 
and sister. Tho appellants in their defence relied 
on the preparation of the lists of Taluqdars under 
8. 0, Act I [l] of 1869. The name of Murtaza 
Bakhsh was entered in lists l and 8. List 1 
being a list of all persona who were to bo consi¬ 
dered Taluqdar within the meaning of the Act; 
and list 8 being a list of the Taluqdars not in¬ 
cluded in the second of suoh lists to whom 
Sanads or Grants have been or may be given or 
made by the British Government upto the date 
fixed to prepare suoh li3ts, deolaring that the 
succession to the estates comprised in such 
Sanada or grants shall thereafter be regulated 
by the rule of primogeniture. Section 22 of the 
Aot provided a special rule of descent for Taluq¬ 
dars, whose names were entered in list 3, which 
under the circumstances of tho case carried the 
estate to the widows for life, with revision to the 
heirs of the husband as that term is interpreted 
by the Act. It was contended by the appellants 
that on tbe death of Murtaz* Bakhsh the estate 
vested in the widows for life, and that on the 
death of Mt. Imtiaz Fatima, they, as next heirs 
of her husband, were entitled to succeed, 
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[<3] The Courts in India decreed the claim. 
An appeal was preferred to the Privy Council. 
Lord Lindley wLo delivered the judgment oi the 
Board observed as follows : 

"iheir Lordships have no hesitation in affirming it 
(die decision). The whole c.ise turns on the entry of 
Murtaz* B.ikhsh's name in two of the lists ordered to 
he mado by the Act of 1869. Section 10 of the Act 
compels the Courts to regard such lists as conclusive 
evidence that the pe;s:n* named therein are TaluqJara 
or G:anUe3 within the meaning of the Act. When the 
Ilst3 referred to are looked at, it will be found that 
there nro sit 11st9 (seo S. 8). Murtaz* Bakii3h*3 name is 
in the first and third. The entries, therefore, by Ss.8ani 
10 are conclusive evidence (1) that he is to be consider¬ 
ed as bavirg been a TaluqJar within the meaning of 
the Act (3:0 9s. 2, 8. list 1); and (2) that he w ?.3 a 
ialuqdar to whom a Saoad bad been made declaring 
that the succession to the estate comprised in it should 
be regulated by the rule of primogeniture (See Ss. 2, 8, 
list 3). 

Theso enactments are clear and peremptory, and 
would be decisive if they applied to this case. 

It is not, ho.vever, in accordance with sound princi¬ 
ples of interpreting statutes to give them a retrospective 
eitect. The Corn t cannot construe S 3 . 8 aud 10 eo as te 
deprive the successors of the estates of a person who 
bad died before those sections came int> operation of 

rights which they acquired on his death.In this 

esse, the death occurred in 1865, and toe succes¬ 
sors then acquired their rights under the ordinary 
Muhomedao Law. The Oudh Estates Act did net 
come into operation until 1869 ; and to coustruo its 
provisions as altering iho succession would ba uct only 
unjuet, but plainly contrary to well settled legal 
principles.’* 

[99] To the same effect fire the observations 
of Lord Blar.esbburgh in Delhi Cloth and 
General Mills Co. Ltd. v. Income-tax Commis¬ 
sioner, Deihi, a.i.b. (14) 1927 1 *. c. 243: (9 Lab. 
281), 

wliile provision? oi a statu'.o dealing merely with 
matters of procedure may properly, udIcss that con¬ 
struction La textually inadmissible, bave retrospective 
effect attributed to them, provisions which touch a 
right in existenco at the passing of a statute arc cot to 
be applied retrospectively in the absence of express 
enactment or necessary intendment. Provisions which, 
if applied retrospectively, deprive of their existing 
finality orders which, when the statute came into force, 
arc provisions, which tou;h existing rights.” 

Tbe=e principles have teen applied to Indian 
cases for a hundred years. See Doolubdass v. 
RatnIaU, 6 a.i a.Jico : (7 moo. p. c. 239 p c ). 
Sec also Jav mmal Jitmal v. Muktalai, 14 
i-om. 510 at p. 525. In the cage of Doolubdass, 
(5 M.I.A. 109 : 7 Mco. P. C. 233 p. o.) there were 
certain wagering contracts entered between the 
parties. After the contracts were entered into, 
on action in respect of them was commenced in 
Supremo Court. Wagerirg contracts were 
declared invalid by an Aot of the Indian Legis¬ 
lature (no. 21 of 1948). It laid down. 

"that all agreements whether made in speaking, writ¬ 
ing cr otherwise, by way of gamiDg or wagering, shill 
be null and void, and no suit shall be allowed in ary 
Court of law or equity for recovering any sum of 
money or valuable thing alleged to bs won on t»Dy 


wager or intrus.ed to any person to abide the event of 
any game, or on which any wager is made.” 

It was bold by the Judicial Committee that 
this Legislative enactment did not affect the 
existing contracts or actions already commenced 
upon such contracts. There being no words in 
the Act sufficient to show the intention of the 
legislature to affeot tbs existing rights. 

(I [1C °J The principle is based on the maxim 
nova constitutio futures Jcrmam nr porter e 
deiel non praeteritis’ (a now state of tbo Law 
ought affect tho future, not the past). Another 
point which has to be borne in mind is that a 
right of appeal is substantive right aud not a 
mere matter of procedure ( Colonial Sugar 
Refining Co. v. Irving, (i£05) A. c. £69 : (74 
L. J. P. C. 77). 

[I 0 l] I may now proceed to consider tho main 
argument advanced by the appellants’ counsel; 
tut before doing so I should liko to restato tho 
question to bj determined in this appeal. Tho 
euit to which this appeal relates wa3 instituted 
in the High Court established by Ilolkar State 
and disposed of by a Judge of that Court on 
11 -6.43 in exercise of the ordinary original Civil 
jurisdiction of the Court. Under the provisions 
of the Covenant to which reference has already 
been made earlier in this juogment, aominia- 
tration of Holkar Stats was handed over to the 
llnj Pramukh of Madhya Bhaiat on 16-6.1948. 
Tho Raj Pramukh promulgated ortliuanco 2 of 
1948 , which came into force on 29.7.1918. It 
established tho first High Court of Madhya 
Bharat on that date. Under the then existing 
lav/ an appeal against tbs decree passed by tho 
single Judge on tho original eido of tbo Indore 
High Court was preferred by either side. The 
two appeals were disposed o( by one common 
judgment, by a Division Bench of Madhya 
Bharat High Court in exercise of its appellate 
jurisdiction. Tho olaimwasdismissdon 2-12-1848. 
No appeal lay against that decision under the 
law as it steed on that date, and tho rights of 
the parties in respect of the matter in dispute 
were finally determined. Tho defendant ac¬ 
quired a right in respect of the matter in 
dispute which could not bo questioned in any 
Court cf Law. On 18-1-1949, there camo into 
force act (vm [81 of 1919), which ropenled 
Ordinanco 2 of 1948, but provided that tbo 
High Court established under it "shall continue 
to exist and function as the High Court estn. 
bliahed under" the said Act. With some additions 
and alterations the provisions of the ropealtd 
Ordinance were re-enacted by this Act. Among 
the cbaDges effected was tbo provision giving a 
right of special appeal to n Full Bench of the 
High Court against a decree passed by a Division 
Bench of two Judges in exercise of appellate 
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civil jurisdiction in a radicular c ^ a33 oase3 
(see S. !5). Too question for delesmination U 
whether the finality of the decree dated 2-12-1948, 
pas 3 td by the Division Bench of the High Court 
which «as established by tho Ordinaooe 2 of 
1918. before the new Act came into force is taken 
away by this provision. Is the right acquired 
by the defendants under that decree affected by 
the new Act and can it be challenged by a 
speoial appeal to a Full Bench of the nsw High 
Couct? 

[ 102 ] Mr. Chitale relies mainly on Ss. 2 , 25 
and 37 of the uew Act which I have reproduced 
at page) 20 to 23. [see pages 8.9?. He contended, 
that3. 2 (b)makes the Aot (andthisincludeseach 
and evrry section of the Act) applicable to all 
tho proceedings that were pending in any Court 
in a Covenanting State on the date on whioh it 
was included in the United State. Hence it is 
retrospective in its operation. A speoial appeal 
a3 provided by 3. 25. he argued was, therefore, 
eotertainable in tho present case. There appears 
to bs sera) misapprehension 09 to the right 
connotation of the term retrospective. The word 
is somewhat ambiguous. According to Sedgwick 
(quoted by Oraies at page 329 of his book) a 
statute is deemed to be retrospective which 
takes away or impairs any vested right acquired 
under the existing law or creates a new obliga¬ 
tion or attaches a new disability in respeot of 
transactions or considerations already passed; 

“But a statute is not properly called retrospective 
b:cause a part ot tbe requisites in its operation is drawn 
Irom time aulecedout to its passin^il. v. Whit.'chavcl, 
(1819) 12 Q. B. 120 at p. 127: (116 E. R. 811). 

[103] It is true that by s, 2 the new Act is 
made applicable to the proceedings whioh were 
pending in tbe Courts of any Covenanting State 
on tbe date it was inoluded in tho United State. 
But no provision of the Act lay s down that any 
right vested in any person undor the existing 
law ehoald be impaired or taken away. On the 
other band, it expressly provides that the High 
Court shall apply the law and usages prevailing 
in any State forming part of the United State 
to oivil, criminal and other proceedings in tho 
State till such timo as a duly constituted autho- 
rity modifies them (S. c). 

[ 101 ] There could be no special appeal against 
*n appellate decision of a Division Bench of the 
High Court either under the law in force in 
Holkar State before itB inclusion in the United 
State, or under Ordinance 2 of 1948. A deoision 
of a Division Benoh was final undor both. As soon 
as it was pronounced the respondents acquired 
a vested right in regard to the contract whereof 
specifio performance was sought. This right was 
indefeasible and oould not be open to contro- 
■versy either by way of an appeal or a fresh Bait. 


[105] It might possibly bo argued that the old 
law relating to appeals was moJifi6d by S. 25 
of tbe new Act and the law tbu3 modifisd should 
now be applied. It cannot be denied that S. 25 
of the Act confers a right of special appeal 
which did not exist previously, but being a right 
of appeal it is a matter of substance and not 
oue relating to mere procedure. Tbis new pro¬ 
vision would, on general principles not te ap.j 
plicable to proceedings which finished before the 
new Act came into force and the decisions made 
wherein bad beet me final. In view of the autho¬ 
rities to which reference has already been madoj 
earlier iu this judgment, before we can apply j 
6 . 25 to tbe present caso it must be shown that! 
the statute has made the intention of the legis-j 
lature in this behalf cleareitber by express words! 
or by necessary implication. 

[ICC] The argument that tbe Act has letros- 
peotive operation is based on the language of 
8 . 2 (b) of tbe Act. I will, therefore, consider 
tbe true scope of that section and examine whe¬ 
ther it can support tho argument founded on 
its phraseology. The High Court Act opens 
with a preamble which gives the scopo and 
purpose of Ihe enactment. It was' to irovide 
for the continuance of the High Court establish¬ 
ed under Ordinance n [ 2 ] of 19i8" Tbe pream¬ 
ble is followed by 8. l which a3 customary iu 
modern statutes gives tbe short title of the Aot. 
Then we have s. 2 whioh defines tho ‘ extent 
and application" of tho enactment. As the pur. 
pose of the new Aot was to provide for tbs con¬ 
tinuance of the existing High Court it was 
necessary to lay down what jurisdiction the 
Hi^h Court shall have in future. Tbis is tbe 
whole soopo and purpose of S. 2 . Just as iu the 
Ordinance which was repealed by tbe new Act, 
tbis section dofines tbe jurisdiction to bo exer- 
cised by tho High Court under tho new Aot in a 
three-fold manner in relation to its lccal limits, 
in relation to tbe persons who would be amen- 
able to such jurisdiction and in relation to the 
proceedings in respeot of whioh that jurisdiction 
can be invoked. Tbe whole of S. 2 is only a 
reproduction of 3. 4 of the Ordinance with slight 
verbal alterations whioh do in no way affeob its 
Eubstance, scope or purpose. Tbe High Court 
80 it continues to function under the now Aot is 
to exercise jurisdiction in relation only to thoee 
proceedings over which it was exercised under 
the ordinance. The only difference is that while 
formerly the source from which the High Court 
derived its authority was Ordinance II [a] of 
1948, now it ie Aot vm [9] of 1949 There is noth¬ 
ing in the section to suggest that the Aot or any 
section thereof was to have retrospective effect. 

[107] It will be noticed that under 8. 3 , the 
new Aot was to oome into force when it was 
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published in the Government Gazette of the 
United State. There i3 nothing in the Act to 
show, or to suggest that the enactment shall be 
deemed to have come into operation at an earlier 
date, so as to take away or impair rights which 
became vested antecedent to its publication in 
the Government Gazette of the United State. 
Seotion 25 does net eiy that it shall have retros¬ 
pective operation eo as to be applied to cases 
which were fiually decided by the highest Court 
in which appeals pertaining to them could lie 
under the then existing law. It is well eettled 
that general provisions in an enactment cannot 
bo relied on to give it retrospective operation eo 
as to take away vested rights. In Moon v. 
Durden, (1846) 2 Ext. 29, an aotion to recover a 
sum of money alleged to have been won upon 
a wager was brought in June 1845. The Gaming 
Act of 1815 was passed in AuguBt the same year. 
It was provided by 8. 18 of the Act that, "no 
suit shall be brought or maintained for reco¬ 
vering" any suoh sum of money, and the ques¬ 
tion arose whether th9 Aot was retrospective so 
as to defeat the claim. It was hold in spite of 
tho use of the words "brought or maintained" 
that the Act coal I not bo given retrospective 
operation. Parke B, said in his judgment : 

"It teema a strong thing to hold that the legislature 
could have meant that a party who under a contract 
made prior to the Act bad as perfect a title to recover 
a sum oImoney as he had to any ol his personal 
property, should be totally deprived ol it without 
compensation.” 

[109] Under 9. 2 , Gaming Act, 1835, money 
paid to the holder of securities given for consi¬ 
deration arising out of gaming transactions wa3 
recoverable from the persons to whom tho secu¬ 
rities were originally given. This seotion was 
repealed by S. 22 , Gaming Act, 1822 , which laid 
down that "no action for recovery of money 
under s. 2 , Gaming Aot, 1835, shall be entertained 
by any Court,” It was held by Macardie J. in 
Henshall v. Porter, (1923) 2 K. B. 193: (92 L. J. 
K. B. 866) that in accordance with well esta¬ 
blished rules of construction a3 well as by virtue 
of S. 38 ( 2 ), Interpretation Aot, 1889, the Aot of 
1922, doe3 not prevent the bringing of an 
action under the repealed 8. 2 of the Act 
of 1835 after the date when the repealing Act 
oame into force in respect of a cause of action 
which arose before that date. 

[109] The same principle wa3 followed by 
Wadia and Watson JJ. of Bombay High Court 
in Hasan Aldulkarim v. Emperor, A. I. R. (3l) 
1914 Bom. 252: (46 Or. L. J. 323). By reason of 
ol. 25 of Letters Patent (Bombay) no appeal lay 
to the High Court from a eontonco or order pas- 
sad or made in any oriminal trial before a Court 
exercising original oriminal jurisdiction. That 
clause permitted reservation by a Judge or 


Judges exeroiaing original jurisdiction of a point 
or points of law for the opinion of the High 
Court. Clause 26 gave the High Court power to 
review a case on point or points of law so reser¬ 
ved or upon a certificate of the Advocate-General 
that in his judgment the decision on a point or 
points of law was wrong or should be further 
considered. By Ss. 2 and 7 of the’Act 16 of 1943 
which added s. 411 (a) to the Code of Criminal 
Procedure there was substituted for this limited 
power of review a right of appeal to a person 
convicted and sentenced to imprisonment excee- 
ding six months or fine exceeding Rs. 100. The 
amendment came into force on 27-11-1943. Two 
persons who were convicted by Blagden J., sit¬ 
ting with a Special Jury under S. 802 , Penal 
Code, before the amendment of the Code, filed 
appeals after November 17. The appeals were 
held to be incompelent. Tho principle laid down 
in Colonial Sugar Re fining Co., Lid., v. Irving, 
(1905) A. o. 369: (74 l. j. p. o. 77) was followed 
and it was held that inasmuch as tho amend¬ 
ment of the Code gave a substantive right it 
oould not have retrospective operation. 

[ 110 ] An attempt was made during the course 
of argument before us to distinguish the oase of 
Colonial Sugar Refining Co., Ltd. v. Irving, 
(1905) A. 0 . 369: (74 L. J p. c. 77) on the ground 
that a distinction should be drawn between an 
act taking away a right of appeal and one by 
which a fresh right of appeal was given. Sup¬ 
port for this view was eought in tho majority 
decision of a Full Bench of Chief Court of Oudb 
in Deliprascd v. Phundanlol, A. I. R. (29) 1942 
Oudh 291: (18 Luck 1 F. B.). In this caeo tho 
decision of the majority (Bennet, Agarwol and 
Madeloy JJ.) was based mainly on a supposed 
distinction between an amendment taking away 
an existing right of appeal and ore by which a 
freeb right of appeal vas granted. With the 
greatest respect I may point out, that the crucial 
question is cot whether a right of appeal is 
granted or taken away. It is whether there is 
interference with rights already vested. If I am 
right in this view, the grant of a fresh right of 
appeal by a new enactment, against a decision 
which was final under the then existing law, is 
dearly interference with vested right with tho 
decision of an appeal a right in relation to the 
particular lia becomes vested in the respondents. 
I respectfully agree with tho view expressed by 
the minority (Thomas C. J., and Ghulam Hasan 
J), in the case and decline to follow tho Full 
Bench decision. 

[111] Another case to which reference may 
with advantage be made in this connection, is 
Delhi Cloth and General Mills Co. Ltd. v. 
Income tax Commissioner, Delhi, 4 . I. R. (14) 
1927 p. 0. 242: (9 Lab. £ 81 ). Certain referencee 
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were made to the High Court of Judicature at 
Lahore under 8. 66(2), Income-tax Act, 1922. 
The High Court disposed of the references by 
its ordere, wbioh in all the cases, were passed 
before 1.4-1926. Previous to that date there wa9 
no statutory right of appeal to His Majesty in 
Couocil from an order passed by the High Court 
on a preference made to it under 8. 66 ( 2 ), In- 
come-tax Act. By an amendment of Income, 
tax Act, 1922, which came into force on 1 st of 
April 1920 a statutory right of appeal was given 
from such orders. Petitions for special leave 
to appeal were made to Privy Council against 
the orders passed by the High Court of Lahore 
fcn which reference has been made above. It was 
contended before the Judicial Committee that 
the amendment of the Act giving a fresh right of 
appeal could not have retrospective operation so 
as to cover orders which were passed before the 
amendment came into force. 


[ 112 ] Lord Blanesburgh who delivered the 
judgment of the B:ard made the observations 
which have already been referred to at page 29 
[see page ll] of this judgment and added: 

'‘Accordingly if the seotiou now in qaeation is to 
apply to orders final at the date when it came into 
force, it must be clearly eo provided." 

[119] It has been mentioned already that 
S. 2 (b) of Act Vin [81 of 1949, is only a re¬ 
enactment of 8.4 (b) of Ordinance 2 of 1918 , 
without any material change. It was never in. 
tended by the last mentioned section that any 
provision of the Ordinance should have retros. 
pective operation, In these circumstances having 
regard to the soope and purpose of 8. 2 of Aofc 
VIII [q] of 1949, which was simply to defiae the 
jurisdiction of the High Court, there is, in my 
opinion, no good ground to read into the gene¬ 
rality of the expressions U3ed an intention to 
give retrospective effect to 8 . 26 or to any other 
provision of the statute. To do so, would be to 
interfere with vesled rights. Were it intended 
that the section should apply to decrees that had 
been passed before Aot vm [8] of 1949 , came 
into force and had bsoome final under the then 
existing law, I have no doubt, that the legisla¬ 
ture would have said so in specific and “dear 
terms, Such intention would not have been left 
to be inferred by resort to the general oxpres- 
Bicns employed in a section laying down the 
extent and application of the Aot. 

[114] These are my reasons for upholding the 
preliminary objection. 


tits] A. H. Khan J. _ This is a spec 
appeal against the judgment and decree 
a Division Bench of this Court, under s. 

B r h ? C4t High Court of Judicature j 
(Act VIII fa] of 1049 ). A preliminary object 
raised by the respondents is that because i 


judgment under consideration wa3 pronounced 
when the Madhya Bharat Ordinance 2 of 1948, 
wa3 in force, and, it provided no special appeals, 
so the present appeal is incompetent. Before 
considering the objection, it is necessary to state 
a few facts in order to show how the land lies. 

[ 116 ] On 6-11-1947, a suit for specific perfor¬ 
mance of contract was filed on the original side 
of the Indore High Court, and, was partly dec¬ 
reed by a Single Judge of that Court on ll-6- 
1948, 

[ 117 ] In the meanwhile, a step of great 
moment had been taken and consequent upon 
the political changes in India, about 22 States 
of Central India, agreed to integrate and form 
the United State of Gwalior, Indore and Malwa 
otherwise known as Madhya Bharat. The 
Madhya Bharat Government Gazette establi. 
shed the Madhya Bharat High Court on 
29 7-1948, under Ordinance 2 of l9-:8. This 
changed the complexion not only of the Indore 
State ns a political unit, but also the Indore 
High Court as well ceased to exit, and, all 
cases that were pending there were transferred 
to the Madhya Bharat High Court for disposal, 
and, so was this oase, which is now under 
consideration. 

[US] An appeal against the judgment of a 
Single Judge of the Indore High Court, was 
heard by a Division Benoh of the Madhya Bha- 
rat High Court, consisting of Bhido C. J. and 
Mehta J. and on 2-12-1918, the appeal was allow¬ 
ed and the plaintiff's euit was dismissed. 

[ 119 ] The Ordinance 2 of 1948, continued till 
18-1-1949, when it was replaced by Aot No. 8 
of 1949, known as the Madhya Bharat High 
Court of Judicature Act cf Samvat £ 006 . This 
Aot provides, as its preamble shows, for the "con¬ 
tinuance of the High Court of Judicature of 
Madhya Bharat established under the Ordinance 
2 of 1918. It substantially reproduced the provi¬ 
sions of the Ordinance, which it sought to 
repsal, with one notable ohange, whioh was em¬ 
bodied in 8. 25 of the Aot, to the effeot that in 
cases, the valuation of whioh was overRs. 10 . 000 , 
and, which involved a point of law, a special 
appeal was further provided from the judgment 
and decree of a Division Bench to a Pull Benoh 
of the Madhya Bharat High Court. 

[ 120 ] The plaintiff lost his suit by a deoisiou 
of a Division Benoh, and, in an endeavour to 
avail himself of the special provision under 8. 25 
of the Aot, he has now filed this appeal. 

[121] Although it would amount to a repeti. 
tion, yet it will tend to a better appreciation o[ the 
case, if some dates are remembered. First, the 
euit whioh gives rise to this appeal, was deoided’ 
by a Single Judge of Indore High Court on 
11-6-1948. Two, the High Court of Madhya Bha- 
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tafc came into existence on 29.7-1948, under 
OrJinaoca 2 of 1948. Three, tbe Division Beach 
of the Madhya Bharat High Court decided the 
appeal on 2-12-1948, when ordinance 2 was in 
force aud when the High Court Act, (contain, 
iug the special provision in S. 25 for a further 
appeai) had not made it3 appearance. Fourth, 
that subsequent to the decision of the Division 
Bench on 2-12 1949, the High Court Act came 
into force frim 18-1-1919, and, it is S. 25 of 
this Act which contains a provision for a further 
3pecial appeal. 

[ 122 ] tor a decision on the preliminary point, 
we have to consider the scope ard ambit of S. 25 
of ihe Act. and determine whether its provisions 
can bo availed of ex post facto by the appellant. 

[123] Ic i3 an admitted fact that the judgment 
under consideration was pronounced when Or¬ 
dinance 2 was in force aud when the U gh Court 
Act had not been put on the Statute Bsok. Let 
us see what the position of a judgment given 
under the Ordinance is. 

[ 121 ] As the Ordinance provided, no further 
appeal against the judgment of a Division Bench, 
the proposition cannot be disputed that it became 
final on 212 19, the very day tbs judgment was 
pronounced. Not ouly that, but I venture to 
suggest that it bacamo doubly final. 

Cl*25j The reason is that according to S. 5 of 
the Ordinance, it was incumbeut on the Madhya 
Bharat High Court “to apply the laws and 7is- 
ages prevailing many ttite forming part of 
Madhya Boarat till suck time as a duly con¬ 
stituted authority modifies them! 9 Prior to in¬ 
tegration, the Indore High Court (Act No. IV [ 4 ] of 
1948) provided an appeal from the judgment of 
a Single Judge to a Division Bench of the High 
Court, and, it also provided that no further 
appeal would lie anywhere. Please see S3 2L and 
23, Indore High Court Act. Tons we see that tbo 
law prevailing at Indore was that the judgment 
of a Division J3en;h was final. And according 
to S. 5 of Ordnance 2, wo ace to apply this law 
to tbo present case. Wnat we find is that oven 
according to Indore law, the judgment cf a Di¬ 
vision Bench became final. The conclusion is that 
first because no further appeal wa3 provided 
against the judgment and decree of a Division 
Bench in the Ordinance tLo Division Bench 
judgment became final. Secondly, because tbo 
In lore law also made it final, (and this law 
WA3 to bo applied to Indore cases by virtue of 
3.5 of tbo Ordinance), the judgment under 
con:id eration acquired a double finally. 

[12*3 ] Mr. Chitale, learned counsel for tbo 
appall ant, to whom we are grateful for an able 
exposi non of bi3 case, wants us to ignore tho 
Ordm ance altogether and argues that although 


• ho High Coart Act came into being on 18 - 1 - 1949 , 
yet it must be deemed to operate from July 
1018 (the time when the High Court was csta- 
i lobed under tho Ordinance) and that we must 
think that ths Ordinance did not exist at all 
and that it is not open to us to seek any assis¬ 
tance from the Ordinance. In support of his 
contention 3 , ho has cited some passages from 
“Maxwell”. 

[127] The passages that have been quoted 
from Maxwell oq the Interpretation of Statutes 
(9th Edn.) appear on pp. 1 , 2 and 26 to tbe 
oti’tct that where the words of a statute are 
in themselves precise and unambiguous, no 
help nosd bs taken in their interpretation from 
the earlior statutes. These passages, coming as 
they do from an eminent authority, are entitled 
to great respect but I should like to say that I 
deprecate the tendency of merely quoting an 
isolated passage, and, then declaring that that 
is the whole law on the subject. In the same 
book a very valuable piece of advice is g.ven, 
wh’ch is that: 

‘ It i3 ao elementary rule that con3'ructioQ (of any 
law) is to bo nudo of all tbo parts put together, and, 
not ono part only by itself." 

Lard Backburn iu Turquand v. Board of 
Trade, (1896) 55 L. J. Q. B. 417: (It A. 0. 2SC) 
is responsible for tho dictum. A passage torn 
from its context doe3 not always express tho 
meanieg which tho author intends to convey. 
It is, psrhaps. for this reason that Sir Gilbeit 
Jackson, a Judge of the Madras High Court 
had occasion to advise that ' Maxwell” is 
rather a work to be read a3 a “whole”. Lord 
Mansfield in R x v. Loxdale, Burr. 447, has 
mule tbo following observation, which is quite 
useful to remember: 

"Whore there aro different statutes in pari matoria, 
though made at dillercnt tunes, or even expired and 
not referring to cash other, they shall bo takou and 
construe 1 together, as one system and as explanatory 
of each other." 

[129] Regarding tho three passages quoted 
by Mr. Chitale, (tho gist of which I have 
already given) I would ouly say that it is 
nothieg but a rule of common sense that when 
tbe law is clear an! unambiguous, there is no 
mod to take the help of any other law to in¬ 
terpret it. Butwhat is ‘clear and unambiguous,” 
would depend on the nature of each case. I 
may venture to state that mere citation of 
6 uch passages does not carry U3 very far. Great 
emphasis has been laid on Lord Sinha's obser¬ 
vations in Mt Ramanandi v. Ml . Kulvati, 
(A. I. R. (16) 1928 P. 0 ; 2 : (7 Tat. 221) to the 
elieot that iu order to ascertain its proper 
meaning it is tho language of tho statute whioh 
should be examined, uninlluenced by considera¬ 
tions derived from the previous state of the 
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law. But subsequent to it, in Abdur Rahim 
v. Abu Mohnrmad Barkat Ali, A. I. H. (15) 
1958 P. C. 1G: (55 Cal. 519) their Lordships of 
the Privy Council permitted tbo consideration 
of what the law was previously. 

[129] Af;er considering some English and 
Indian authorities, I feel inclined to lay down 
as a proposition of sound law that a3 an aid to 
discovering and comprehending tbo true posi¬ 
tion of any law, previous law or laves, might be 
looted into, if necessary. 

[l30l In considering tbo provisions of ordi¬ 
nance No. 2, wTiich created th9 Eigh Court, and, 
the provisions of the Act, under which tho High 
Court oontinues, a question suggests itself; aie 
these two laws so different from each other, 
that by looking at the Orlinance wo are liable 
to be misled in the interpretation of the Act? 

[131] Although in poir.t of time and as a 
matter of sequence, the Ordinance and the Act 
are two separate entities, yet in truth (rnukiDg 
allowance for the fact that the life of an Ordinance 
i3 limited to six months only) the Act which 
followed the Ordinance, baa substantially repro¬ 
duced tho Ordinance, and, ss suoh the Act may 
be regarded as one granting a fresh leaso of life 
to the Ordinance. Of course, any changes in the 
Act would be an oxcepliou, and, would be od a 
different footing. But in so far as tho ether provi- 
sions are identical, the Act may be looked upon 
as a continuation of the Ordinance. 

[132] We may well ask why the learned 
counsel contends that tho Ordinance should bo 
overlooked. The ronton is that if wo look into 
it, we come to an irresistible conclusion that the 
judgment dated 2.12-1948, is final (as I say 
doubly final) and, this, of course, is a submerg¬ 
ed rook whioh oauees a ship-wreck. 

[138] I shall now examiuo the proposition 
advanoed by Mr. Chitale that S. 25 of the High 
Oourt Aotwbiob provides a special appeal agaiust 
he judgment of a Division Benob is retrospee- 
tive iu its operation. 

[134] First, let uo see 9. 25 of the Act itself, 
ihere is nothing in tbe seotion itself to oonvey 
that it is retrospects. It has buen held that a 
statute is pram facie prospective and dots net 
interfere with existing rights, unless it contaica 
express words, or there is plainest implication to 
that effect. There being no express words, we 
have now to turn our attention to find out if 

by necessary intendment this section can operate 
ex post facto. 

[185] It is contended that 8. 2 (b) and s. 40 
(which contains tbe repealing and saving elauso) 
express the intention of the Legislature to make 
the Act retrospective in its acope. Let us first 
examine b. 2 (b) of the Aot which runs as 


1 Seotion 2 (b): H Th=s Act shall apply to all Criminal 
and Civil cases, including those neder testamentary, 
intestate, matriraooial, divorca iu«l insolvency jurisdic¬ 
tion, pending in (he Courts in any Stoics on the daU 
ou which the Siale is included vi the United Sute and 
to such proceedings, arising in the said Slates alter 
those dates. . 

[136] It is urged cn behalf of the appellant 
that "pending in the Courts.... on the date on 
which the State is included” are the words 
which go to show that the whole Act is retro¬ 
spective and because the whole contains a part, 
therefore, S. 25 is also retrospective. 

[137] I may point Out that B, 4 (b) of the 
Ordinance No. 2, which preceded the High Court 
Act, contained precisely tbe same words. And 
to mo they seem to imply that in its scope, the 
Ordinance as well ne the Act would apply to ell 
pending cases, but the Act does cot iudicate 
nujthing as to whether tho pending cases, 
already decided under Ihe Ordinance, would still 
continue to to regarded as pending under the 
Act. In ordinary parlance, a case which is decid¬ 
ed is finished and it will be doing violeuce to 
tho laDgiiQgo to call it "pending.” At the time 
when the High Court Act appeared (IS-1-1919) 
tho caso under consideration cannot by any 
stretch of iroogination to ca'led "pending,” 
because not only w'as it heard and determined, 
but it was also struck off the register of ponding 
cases. As a result of its disposal, tbo respondents 
bad acquired tho vested right to treat the deci¬ 
sion oa final and conclusive. Did tbe Legislature 
really intend to take away the right from tho 
respondent? It has been said that in determining 
what the intended scopo of a statute is, it is 
remissible to assume that in the absence of 
express language (and I find no express language 
in tbe H'gh Court Act) Barliament did not 
intend to abrogate the ordinary rules of law and 
that Parliament did not intend to do a palpable 
injustice. River T7mr Conmrs. v. Adamson, 
(1876) 1 Q. B. D. 616 : (35 L. T, 118) ; Ex parte 
Corbett] In re Shand, (1880) H ch. n. 122 at 
p. 129 : (49 L. j. Bk. 74). Similarly in Middlesex 
Justice 3 v. R„ (1884) 9 a. 0. 757 at p. 770 : (59 
L. J. q. b, 505), it was laid down by their Lord, 
ships that judicial interpretation should bo 
directed to avoiding consequences whiob are 
inconvenient and unjust. 

[lc8] That final orders o: decisions result in 
the creation of vested rights is a proposition 
whiob cannot be challenged. That finality is a 
right, may be authoritatively stalod on the 
strength of observations of their Lordships of 
the Privy Council in D. 0. <C G. Mills Ltd. v. 
Income-tax Commr., Delhi, A. I. K, (14) 1937 
p. C. 242 : (9 Lab. 284). 

JX'Sr" iU m 3 tr3ftliso on tLe In *erpre. 
tation of Statutes affirms it as a dootrine of 
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equitable construction that a statute which either 
takas away or impairs a vested right must be 
presumed 

"out ot respect to the Legislature, to be intended not to 
have a retrospective operation." 

[ho] Another reason advanced by the learned 
counsel for the appellants is that the effect of 
S. 40 of tho Act is to construe by legal fiction 
orders given by the High Court under tho Ordi¬ 
nance as orders made under the Act, and as 
suoh tho finality of orders under the Ordinance 
(No. 2) is destroyed. 

[ml Let us see what S. 40 of the Act is. It 
consists of a repealing and saving clause. In 
nalsbury'e Laws of England (Hailsham Edn. 2) 
it has been said that a saving clause is inserted 
where one statute is replaced by and re-enacted 
by another. The effect is that the portions of the 
repealed statute remain in force and all that has 
been done under the repealed statute dees not 
become invalid. Its object is to protect transac. 
tions which were complete at tho date of repeal, 
ing statute : R. v. Justices of the West Riding 
of Yorkshire, (1876) 1 Q. B. D. 220. 

[142] A saving clause, as its name implies, is 
a clause which is inserted in the repealing statute 
in order to protect or save a person os regards 
rights which may have aoquired under tho then 
existing law. But to use it in determining tho 
construction of the Act, or to extend it so as to 
give a wider scope to the Act, amounts to ignor¬ 
ing the very purpose for which a saving clause 
is inserted. 

[143] Alter considering tho question in all its 
aspects, I am of opinion that 8. 25 of the Act 
Via [si of 1949, is not retrospective, and, that 
in consequence the preliminary objection should 
prevail. The appsal is being dismissed on a pre¬ 
liminary point, and so I oonsider it just and 
proper that the respondents be awarded half of 
their costs. 

[144] By the Court. — The preliminary 
objection having been upheld, the appeal is 
dismissed as incompetent. There being no hear¬ 
ing on merits, we direot that the appellants shall 
pay the respondents half their costs. 

D.R.R. Appeal dismissed. 
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Mehta J. 

Rajlcumar Singh — Applicant v. State 
through Director oj Food, Madhya Bharat, 
Indore—Opponent. 

Criminal Miss. Appln. No. 163 of 1949, D/- 19-1- 
1950. 

Criminal P. C. (1898), Ss. 561A, 205-Exemption 
from personal attendance of accused. 


A. I. B. 

Under S. 561A, High Court has inherent power to 
excuse the personal attendance of the accuse! in the 
trial and permit him to appear by a pleader. [Para 5] 

Annotation: Criminal P. C., S. 661A, N. 1, Pt. 18; 

S. 205, N. 2, Pt. 3. 

D. C. Dharucha, S. M. Samvatsar, V. R. Newas- 
har and D. P. Gupta—for Applicant ; P. R. Sharma, 
Government Advocate—for the State. 

Order. — This application under 3. 561A, 
Criminal P. C., has been submitted by the plea¬ 
der for the accu3ed-applicaut, Shree Rajkumar- 
siugh. The short facts leading to this application 
are that Rajkumar3ingh has beert prosecuted for 
contravention of a notification issued under the 
Essential Supplies Order, 3916. The accused is 
fceiDg prosecuted in the Court of Municipal 
Magistrate : Vide Criminal Case No. 6354 of 
1949. Tho Municipal Magistrate had issued a 
bail warrant against tho applicant to whioh he 
has surrendered. 

[ 2 ] Now this application is made for exemp¬ 
tion of the accused from personal attendance in 
the trial Court on the ground that the appli¬ 
cant Rajkumaisingh is the managing Director 
of Rajkumar Mill, Hukumchand Mill and Hira. 
Mill, Ujjain, and he bas to attend the day to 
day business of the mills and has very often to 
move out of Indore in connection with the 
affairs of the aforesaid mills and toxtilo indus¬ 
try. The question for decision is whether this 
Court should exercise its inherent jurisdiction 
under S. 561A and grant exemption to the ap- 
plicant from attendance in trial Court. In my 
opinion, the inherent power is recognised only to 
meet those cases for which no provision is made 
by the Criminal Procedure Code. It, therefore, 
follows that when I hero are express provisions 
of law, thero is no inherent power in the High 
Court to override them. The general rulo is that 
all enquiries and trials should be conducted in 
the presence of the accused. Section 205, Cri- 
minal P. C., applies only to casts in which tho 
Magistrate has issued a summons in tho first 
instance and not where the accused has been 
arrested without or after the issue of a warrant. 
Section 205 provides that when a Magistrate has 
issued summons, he may dispense with the per¬ 
sonal attendance of the accused and permit him 
to appear by pleader. Section 610A provides for 
enquiries and trial being held in the absence of 
the accused where there are two or moro ac¬ 
cused before the Court and if the Court is 
satisfied that any one or more of suoh accused 
is or are incapable or remaining before the 
Court, the Court may dispense with the atten¬ 
dance of tho accused and proceed with enquiries 
or trial, if the accused is represented by a plea¬ 
der. Section 540A, Criminal P. 0., would not 
apply to the cass where there is only one accused 
in the case. 
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[3] It appears to ms that there is no express 
provision in tho Code of Criminal Procedure 
■which would empower the Magistrate to dis¬ 
pense with the personal attendance of the ac¬ 
cused duriDg the course of trial However, in 
In re Ommal Hasamtk, A. I. R. (34) 1917 Mad. 
433 : (48 Cr. L. J. 874)). Rajim.innar J. was 
inclined to take the view that S. 535, Crimi¬ 
nal F. C., by necessary implication confers 
power on the presiding officer whether he 
is a Magistrate or a Sessions Judge or a Judge 
of the High Court to dispense with the personal 
attendance of an accused person. Chapter XVIII 
would cover an enquiry before the Committing 
Magistrate also. There appears to be a difference 
between the stage contemplated by 8. 205 and 
that contemplated by S. 353, Criminal P. C. 
Section 205 deals with initial appearance of the 
accused person before the Magistrate whereas 
Ss. 853 deals with tho presence of the accu ed 
during the trial of the case of during enquiry. 
The learned Julge further holds that in any 
event the language of S. 661A is wide enough to 
confer such power on this Court. This shows 
that Rajamannar J. was not absolutely certain 
in his mind about the application of 8. S53 to 
dispense with the personal attendance of an 
accussd person. 

[4] In Madhao Baov. Ishwardas Shtoratan, 
A I. R. (S6) 1949 Nag. 334 I (50 Cr. L. J. 992) a 
Division Bench has hell that S. 353, Criminal 
P. C. does not by necessary implication oonfer 
on a presiding officer whether he is a Magis. 
trate or a Sessions Jadge or a Judge of the 
High Court to dispense with the personal atten. 
danoa of the aocused. This Nagpur ca?e die. 
eents from the view taken in In re Ommal 
Hesanath, A.l.lt. (34) 1947 Mad. 433:(i8 Or. L. j. 
874). The view taken by the Division Benoh 
of the Nagpur High Court is that where tbere 
is neither specific provision of law nor any 
general principle of criminal jurisprudence 
which would conflict with the exercise of inhe¬ 
rent power, it can bo exercised, if it is necessary 
to do so by the High Court to give effect to 
any order under the Criminal Procedure Code 
or to prevent abase of the process of any Court 
or otherwise to secure the ends of justice. High 
Court has inherent powers under 8. 631A to 
exempt an aeoused from appearance in Court 
beyond those contained in ss. 205 and 640A, 
Criminal P. 0. This is also the view taken by 
Bajamannar J. in In re Ommal Hesanath, 
A. I. R (Si) 1917 Mad. 439 : (48 Or. E. J. 871) 
wherein he held that language of 8. 661 A, Crimi- 

0- was wide enough to confer power on 
the High Court to direct the Magistrate to dis¬ 
pense with the presence of the accused during 
an inquiry before him. 


[5] I, therefore, hold that under B. 661A, 
Criminal P. C. this Court has inherent power to 
excuse the personal attendance of the accused in 
the trial and permit him to appear by a pleader. 
The grounds alleged for exemption are cogent. 
In the present context of critical condition of 
textile industry, it is imperatively necessary 
that the aocused who is a managing director of 
no less than 3 textile mills should be allowed 
unfettered and free scope to look after the day 
to day management of the mills and the atten¬ 
dance in Court would hamper the smooth work¬ 
ing of the mills. 

[6] I, therefore, allow the application under 
S. 661A and direct that the personal attendance 
of the accused be dispensed with during the 
enquiry and he should be allowed fo be repre- 
sented by his pleader. In case when the presence 
of the accused is urgently necessary ho may be 
directed to attend the Court. 

G.M.J. Application allowed. 
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Chaturvedi J. 


Brandahan—Appellant v. State. 

Criminal Appeal No. 13 and Cri. Rom. No. 94 ol 
1950, D/- 5*9-1950. 


(a) Criminal P. C. (1898), Ss. 255 (t) and 537 (a)- 
Non compliance with S. 285 (1)—Effect. 

A failure to comply with the procedure laid down In 
S. 235 Is a material irregularity which will vitiate the 
trial. In each a case the trial will be held to be con¬ 
ducted in a manner diflerent from that prescribed by 
the Code, and no question of curing any irregularity 
under S. 537 arises. [Paras 6 and 17) 

Anno. Cr. P. 0., S. 235, N. 4, Pt. 7. 

(b) Criminal P. C. (1898), Ss. 268, 285, 293 and 
537 (a) — Inspection of site in absence of assessors 
— Defect, if can be cured under S. 537 or S, 167, 
Evidence Act-Evidence Act (1872), S. 167. 

Where the trial is with the aid of assessors the pro¬ 
ceedings relating to the Inspection of site taken by the 
Jadge la the absence oI the assessors must be held to 
bs void and illegal. The defect is not one which can be 
cured by S. 537 of this Code or S. 167, Evidence Act. 

[Paras 8 and 9] 

Anno. Cr. P. C., S. 268, N. 2 Pts. 1 and 2. S. 235, 
N. 5; Evi. Act. S. 167, N. 7. 


(c) Criminal P. C. (1893), Ss. 285 (1) and 309 (1)_ 

Assessors —Attendance—Delivery of opinion. 

Though the assessors are not members of the Court 
of Session, still it is mandatory that the Court would be 
aided till the conclusion of the trial by at least one 
assessor attending the trial throughout and giving his 
opinion; thus tho assessors form an integral pajt of the 
Court and It is inoumbent on the Court of Session to 
consider their opinion. If a Judge does not record tho 
opinion of the assessors or after recording it proceeds 
farther with the trial and without further inviting the 
opinion of the assessors delivers judgment he virtually 
holds the trial without the aid of assessors and his 
finding cannot be regarded as one parsed by a Court of 
competent jurisdiction. rp ara 

Anno. Cr. P. 0., 8, 285, N. 4; 3, 809, N. 3. 
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Inamdar and Abdul Samad — for Applicant; Shiv 
Duval, Deputy Osvt. Advocate—for the State. 

Judgment— This is en appeal preferred by 
Brandaban against his conviction by the learned 
Sessions Judge, Bbind, under part 1 , s. SOI, 
Penal Code, and a sentence of three years’ rigo¬ 
rous imprisonment. 

fa! Ram Prasad and Brandaban were com¬ 
mitted to Sessions under S. 302 and S. 824, Penal 
Code. The Sessions Judge held that an offence 
under S. 324 was not established against either 
accused, lie also held that guilt under B. 302, 
Penal Code was not established against Ram 
Prasad and he acquitted him. Brandaban was 
convicted as aforesaid. The State has preferred 
a revision for enhancement of sentence of 
Brandaban. I have heard both the appeal and 
the revision and this judgment will dispose of 
both of th-'in. 

[S] On behalf of (he appellant many legal 
points and points of facts havo been raised. I 
however think that the law-points raised by Mr. 
Inamdar are important aud strike at the very 
foundation of the caso. I therefore take these 
points Grst. 

[ 4 ] Tho trial started with the aid of three 
assessors, 1 . Chunnilal, 2. Bhola Singh and 3. 
Bhujawal Smgh. Tho trial commenced on 27-10- 
1949. Bhujawal Singh did not attend after 
22-11-1919, and Bhola Sing did not attend after 
20-1-1950. The learned Judge proceeded with the 
case with the ail of only one assessor. 

[ 5 ] Seotiou 264, Criminal P. C., provides that 
the trial should be held with the aid of at Uast 
threo assessors and S. 285 provides for the con- 
tingeooy that: 

“11 in the course of a trial with the aid of assessors, 
At any time beforo tbo finding, any assessor is, from 
any sufficient cuisc prevented from attending through¬ 
out the trial, or absents himeelf.acd it is not practicable 
to enforce bis attendance, tho trial shall proc-ied with 
“aid of the other asse-sor or assessor. 0 

[6] Tho judgment of tho trial Court does not 
ebow whether he had this section in his mind 
when he proceeded with the case in the absonce 
of two assessors. Tbo file doe3 not show what 
prevented these two assessors in attending tho 
Court and whether tbo learned Jadgo considered 
that their absonce was due to sufficient cause 
within tbo meaning of this sootion. It also does 
not show that the learned Sessions Judge took 
any steps whiok were practicable “to enforce 
the attendance of tbe39 two assessors". In 
Baddan v. Emperor, A. I. R. (33) 1946 ALL. 253: 
(47 Or. L. J. 461) a Division Bench has held a 
failure to comply with this procednro as a mate, 
rial irregularity which will vitiato the trial. 

[ 7 ] The next contention urged by Mr. Inam¬ 
dar is that tho learned Sessions Judge thought 
lit to inspect the scene of occurence even in the 


absence of one assessor who had continued to 
attend throughout the trial. This assessor Chunni 
Lai's opinion wa3 recorded on 13-3-1950. After 
the discharge of the assessor, the learned Judge 
ordered that at the request of the parties ho 
would go to the scene of occurrence on 2 . 4.1950 
and will deliver his judgment on the next day. 
On 2nd April he inspected the eito and he made a 
nolo of his in9peotion which is on record of this 
case. This note of inspection has been prepared 
by him under tho provisions of S. 629-B, Crimi¬ 
nal P. 0. He then postponed bi3 judgment from 
3rd to 17-4- 1950 and the judgment was delivered 
on that day. Though in his judgment he has not 
referred to his inspection note still the postpone¬ 
ment of the judgment to another date after the 
inspection of the site clearly shows that the said 
inspection had created certain impressions in his 
mind about the site of the occurrence. In this 
case, the main question was whether tho occur¬ 
rence took place at Gauesha Teli’s Chabutra or 
at Chhatta Dhobi’s Teela Tb3 prosecution sup¬ 
ported one theory and the defence another. The- 
inspection of the Sessions Judge is not objected 
to. What is objected to is his overlooking the 
imperative provision of the S 293, Criminal P. C, 
which runs as follows: 

“Whenever the Court tblnke that the jury or asses¬ 
sors should view the place in which tho oflenco charged 
is alleged to have been committed, or any other place 
in which any other transaction in&terhl 10 the trial is 
alleged to have ocourrcd, the Court 6ball make au order 
to thatcUed, and tbo jury or{as;essors ah ill be conduc¬ 
ted in a body, under the care ot an officer ol the Court, 
to such place which sh-ill be shown to them by a person 
appointed by the Court.” 

[6] If the inspection of the site.was considered 
to be neceBsary by the learned Judge it must 
have bec-n deemed to bo 0 part of the trial and ' 
S. 269, Criminal P. 0., enjoins that all trials 
before a Court of Session shall be either by jury 
or with the aid of assessors. In the present case 
the trial was with tho aid of assessors and any 
proceedings taken by tho Judge in tho absence 
of the assessors must be held to be void and 
illegal. Raj Bahadur v. Emperor, A. I. B. (21) 
1934 Oudb 493 : (35 Cr. L. J. 1496). 

[9] The first part ol S. 285 explicitly provides 
that the assessors shall attend throughout the 
proceedings, that is to say, that there shall be no 
break in their attendance, which shall bo com¬ 
mensurate with the entire continuance of tho trial 
down to the time when the finding is made. In 
this case the proceedings relating to the inspeo- 
tion of the site are an important portion of the 
trial from the point of view of the accused. Thia 
portion ol the triel was conducted without the 
aid of any assessor and to that extent the atten¬ 
dance was not continuously complete. This por¬ 
tion of the trial is therefore bad for want of 
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jurisdiction. It has also caused considerable 
prejudice to the accused, and the defect is not 
one which can be cured by S, 537, Crimin',! P. C. 
or 8. 167, Evidence Act. Mere ruling out of the 
inspection note from consideration io this case 
will not be sufficient and the case will have to bo 
sent back. 

[103 Tbe learned Deputy Government Advo- 
cate places reliance on King-Empiror v. Thiru- 
malai Eiddi.li Mad. 623: (11 M. L. j 241 F. B.) 
where at p. 633 Buasbyam AyyaDger J., traced 
tbe history of earliest Iodian Legislation which 
authorised European functionaries preeiding in 
Courts of Session to constitute two or moro res¬ 
pectable Indians to assist them as assessors with 
a view to tbe advantages derivable from their 
observations particuhrly in the examination of 
witnesses. Toe provision was made by the 
Legislature for Europeans administering justice 
in a foreign land Bnd therefore deficient in their 
knowledge of the customs and habits of tbe parties 
and witnesses appearing before them and also 
deficient in judging of their demoanour in the 
witness box, haviDg the benefit of the opinion of 
two or more respectable Indians as assessors 
possessing such knowledge and judgment. Such 
being the prinoiple underlying the institution of 
assessors in India, the opinion of an assessor, 
according to the learned Judgo in that case, is, 
in prinoiple. on the same footing as the opinion 
evidence of a person specially skilled in foreign 
law, soienos, or art. Tbe learned Judge also 
quoted S. 32 of Aot Vir [7] of 1843 and S. 324, 
Criminal P. 0. of 1861 wbioh ran as follows: 

"In a trial before a Court of Session not by jury tbe 
trial shall be conducted with tho aid of two or moro 
assessors as members of ike Court. 1 ' 

fll] The phrase “as members of the Courf’had 
disappeared in the corresponding S. 232 of Act 
X [10] of 1672 and was net re-introduced either 
in the Code of less or in that of 1838 . It was 
therefore held that assessors are not members of 
the Court of Session and the opinion of assessor 
is not judicial opinion, 

[ 12 ] Tbe learned Deputy Government Advo. 
cate oontenda. on tbe basis of the above ruling 
that the opinion of tbe assessors, if not judicial 
opinion, should not be attached undue impor¬ 
tance and the appeal should be decided on merits. 
In my opinion, though tbe assessors are not 
members of the Court of Session, still it is 
mandatory that the Court should be aided till 
the conclusion of tho trial by at least one asses- 
sor attending the trial throughout and giviDg his 
opinion: thus the osseesorB form on integral part 
of the Court and it is incumbent on tbe Court of 
iSassion to oonsider their opinion. If a Judge 
does not record the opinion of the assessors or 
alter recording it proceeds further with the trial 


and without further inviting the opinion of the. 
assessors delivers judgment be virtually holds 
the trial without the aid of assessors and hi? : 
finding cannot be regarded as one passed by! 
a Court of competent juris 3ic'ion. Even the 
venerable Judge, Bbashyan Ayyaog-.r J. had to 
observe at p. 553 that 

‘‘the opinion of an asresrer is certainly not a judicial: 
opinion io any remo, though one may uct b« so hj per- 
crilical as (o object ti its being characterised or refer¬ 
red to as quasi-judicial." 

[IS] Thi3 observation ha3 my respectful con¬ 
currence and in my opinion the contention o£ 
the Deputy Government Advocate is not ten¬ 
able. 


[I-*] As regards the first point, the learned 
Deputy Government Advocate urges that the 
Division Bench of the Allahabad High Court in 
Baidan v. Emperor, A. I. R. (S3) 194G ALL. 25B; 
(47 Cr. L J. 451) dil not refer either to S. 537 
or to tho explanation to this section and 
therefore this case should not be held to te- 
good law. 

[15] It is truo that every material irregu’arity 
or illegality does not ipso foclo vitiate a trial 
or oall for the exercise of the powers of inter, 
ference by tbe Appellate or Revisional Court. 
But the disobedience to an express provision a=> 
to a mode of trial canuot be regarded as a 
mere irregularity. “The remedying of mere 
irregularities is familiar in most systems of juris¬ 
prudence ” observed the Lord Chanoellor ia 
Subralimanya Iyer v King.Emperor, 28 I. A. 
257 : 25 Mad. 61 (P. 0.) 

“but it would be ao extraordinary extension of such 
a branch of adinrnisterinR the criminal law tu say 
thataueh atrial ajthat which has taken place ebalt 
not bo permitted, that this contravention of tho Code- 
comes witbiD the discriplion of error, omission or 
irregularity." 


In P. Eotlaya v. Emperor, A. I. R. (34) 1947 
P. 0. 67 : (46 Or. L j. 633) Sir John Beaumont 
delivering the judgment of the Board referring 
to this case observed : 

" When a trial ii conducted in a manner different 
from that prescribed by tbe Code-sin Subrahmatv.a 
lytr 7. King-Emperor, 28 I. A. 257*25 Mad Cl P.01 
the trial is bad, and no question of ouriog an Irre¬ 
gularity ariecs; but if the trial U conduoted substanti¬ 
ally in the manner preferibed by the Cede but some 
irregularity ocours in the oourae of suoh conduct, tbn 
irregularity can be cured under S. 637, and nonethe¬ 
less to beaauso the irregnlarily involve, as must 
nearly always be the oaso. a breach of one or moro ol 
the very comprehensive provisions of tho Code.' 1 


[16] Now, 89. 284 and 285, Criminal P. 0., 
deal w,th the modo of trial in the Court of Sea. 
sion with tho aid of assessors. Previously, a 
trial held with lees than two assessors was null 
and void After tho amendment Aot of 1923 
there must be now at least three assessors, and if 
practicable four. The inoreass in tho uumber of 
assessors was expected to give better help to 
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the Court end consequently more chances to the 
eccused of getting justice. It was with this idea 
that 3. 295 provided that the Court should, as 
far as possible, try to enforce the attendance of 
every assessor. Only in the two following cases 
the Court can proceed with the aid of one 
or two assessors: (a) if any assessor i3 from 
any sufficient cause prevented from attending 
throughout the trial, or, (b) il any assessor 
absents himself and it is not practicable to en- 
force his attendance. 

[17] The Court in the case before me could 
not have proceeded with the trial until and 
unless these conditions were fulfilled. The second 
•condition came to bo inserted for the first time 
in the Code of 1832 and was re.introduced in 
the Code of 1398. The intention of toe Legi3- 
lature clearly was that if any assessor absents 
himself the Court should endeavcur to enforce 
bis attendance. If it is not practicable, the Court 
should record it and ODly then can proeeed 
further. If there is nothing to indicate that 
there was any endeavour to enforce the attend¬ 
ance there will be a presumption that the 
procedure adopted wa3 one which the Code 
positively prohibited; at the same time it is 
possible that it may work actual injustice to the 
accused by a reduction in the number of the 
assessors who might have expressed their opinion 
in his favour. The trial will thus be held to 
be conducted in a manner different from that 
prescribed by the Code and the trial wi'l bo 
bad according to Eottayha v. Emperor, A. I. R. 
■(34) 1947 p. C. 67 : (48 Cr. L. J. 593) and no 
question of curing any irregularity under 9. 537 
arises. 

[ 18 ] The trial was, therefore, rot valid and 
must be set aside. The conviction, sentence and 
all other proceedings before me are annulled, 
and a new trial mu3t be held according to law. 
The file is, therefore, sent back to the Sessions 
Judge for disposal according to law. The appel¬ 
lant be released from jail forthwith and trans- 
ferred to judidtl lock-up. To this extent his 
appeal is allowed. Petition for revision is hereby 
dismissed. As the appellant has been undergoing 
imprisonment in jail since 17 4-1950 and be f ore 
that has also remained as an under, trial prisoner 
for some time I think ho should, during the 
course of the now trial, remain on bail on suoh 
conditions as may bo imposed in this regard 
by the learned Court of Session. 

V.R.B, Re-trial ordered. 


[C. N. 4.] 
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Chatorvedi J. 

Chhaganlal Jagannath — Applicant v. 
Chaturbhuj Mohanlal— Opponent. 

Civil Revn. No. 263 of S. 2004, D/- 21-8-1950. 

(a) Easements Act (18S2), S. 15, Para. 1-As of 
right—Access of light and air—Enjoyment as to, 
need not be. 

As the words ‘a3 of right’ do not appear in pm 1 
of S. 15, an enjoyment of the access and use of light 
and air through a particular aperture need not be pro¬ 
ved as of right in order to create an easement by 
prescription: A. I. R. (8) 1921 Nag, 127, Bef. 

[Para 3] 

Anno. Easements Act, S. 15 N. 5, pt. 2. 

(b) Easements Act (1832), Ss. 33, 35-Suit for 
injunction -Substantial damage —Proof of. 

Each case of an alleged disturbance of an easement 
of light and air must be decided on its own facts. No 
damage is considered substantial within the meanirg 
of Ss. 33 and 35, Easements Act, unless it materially 
diminishes the value of the dominant heritage and 
interferes materially with the physical comfort of tho 
plaintiff or prevents him from carrying on bis accus¬ 
tomed business in the dominant heritage as benefici¬ 
ally as he might have done previous to the disturbance- 
In a suit under S. 35 the Court must, therefore, apply 
its mind to the quostion whether tho obstruction of 
certain aperture will bave the effect of materially 
interfering with the aocess of light and air to the 
plaintiff's house. (Paras 6, 7j 

Anno. Easements Act, S. 33, N. 2, S. 35 N. 1, 2. 

Bhagwanswaroop and Inamdar — for Applicant ; 
ilurlidhar Mahtshwari—for Opponent. 

Order.—This is a petition for revision aris¬ 
ing out of a sait for perpetual injunction for not 
blocking the apertures in the eastern wall of the 
plaintiff’s bouse situated in Didwanaoli, Lash- 
kar. The windows in the plaintiff's house open 
towards the defendant’s house. The defendant 
is building a wall which will close these aper- 
tures. The suit has been decreed by the trial 
Court and the first appellate Court upheld this 
decision. 

[ 2 ] Mr. Bhagwanswaroop on behalf of the 
pititioner raises two points. The first point is 
that under S. 16, Easements Act, the plain- 
till must prove that he enjoyed the access and use 
of light and air as an easement and as of right 
for twenty years. 

[ 3 ] Mr. Bhagwanswaroop contends that it 
was not proved that the plaintiff enjoyed this 
easement as of right. He places reliance on Abdul 
Kayum v. Moji Ram, A. I. R. (14) 1927 Nag. 
934: (23 N. II. B-117) and Siti Santa Pal v. 
Badha Gobinda, A. I. B. (16) 1829 cal. 512: 
(60 Cal. 927) for the proposition that long user 
alone is not sufficient for a finding of an enjoy¬ 
ment as of right. In my opinion the two rulings 
cited do not apply to the case before me. The 
Calcutta caso was about the easement of draw¬ 
ing water from the tank and tho Nagpur case 
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was about tbe right to have rain and waste 
water from plaintiff’s house pass into a lane. 
A perusal of 8. 15, Easements Act, will show 
that there are 9 paras in it defining various sorts 
of easements. The first para deals with the right 
of access and use of light or air and the words 
'as of right’ do not appear in this para. I am, 
therefore unable to accept the contention of 
Mr. Bhagwanswaroop. Enjoyment of the 
access and U3e of light and air through a parti- 
oular aperture need not bB proved as of right 
in order to create an easement by prescription. 
Hari v. Mahadto, A. I. B. (8) 1921 Nag. 127: 61 
l. C. 669). I agree with the lower Courts that the 
right to acoess and U3e of light or air through 
the said apertures has become absolute. 

[4] The next contention is rather important. 
The learned counsel for the petitioner draws 
my attention to S. 35, Easements Aot, whioh 
lays down that sabject to the provisions of the 
Speoifio Relief Aot an injunction may be gran¬ 
ted to restrain the disturbance of an easement, 
if an easement is actually disturbed, when 
compensation for such disturbance might be 
recovered; and S. 93 of the same Aot deolares 
that the owner or oooupier of a dominant 
heritage oan institute a suit for compensation 
for the disturbance of the easement where the 
disturbance has aotually caused a substantial 
damage to the plaintiff. 

[5J Relianoe is then placed by the learned 
counsel for petitioner on Darga Prasad v. 
Lachmi Narain , A. I. R. (n) 1924 all. 394: 
(78 I. 0. 563 ) where Kanhaiya Lai, J. held that 
no damage is considered substantial within the 
meaning of ss. 33 and 35 , unless it materially 
diminishes tbe value of the dominant heritage 
and interferes materially with the physioal 
comfort of the plaintiff or prevents him from 
carrying on his acoustomed business in the 
dominant heritage as beneficially as he might 
have done previous to the disturbance. 

[6] Each case of an alleged disturbanca of an 
{easement of light and air must be decided on 
its own facts. 

[ 7 ] The trial Court has not given any finding 
(On, and has not applied its mind to the question 
whether the obstruction of the aperture will 
pave the effect of materially interfering with 
the access of light and air to the plaintiff’s 
mouse. I do not find dear evidence on this 
question or anything in the judgments of the 
Courts below to indioate if they had this aspect 
•of the case in their mind when they deoidea in 
favour of granting perpetual injunotion restrain- 
mg the defendant from blooking the aperture. 

,, '■7. *■ w0 “ld. therefore, set aside the deorees of 
«ie Courts below and send the case baok for a 
finding on tbe issue; 

MSI M. B ,/5 & 6 
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"Will tbe closing of tbe apertures cause substantial 
damage to the plaintiB within the meaning of -S. 33, 
Easements Act?” 

[9] The parties will b3 given an opportunity 
to adduce evidence on this issue, if they so 
desire. The case will then be disposed of accord¬ 
ing to law. Costs of this revision will abide the 
result. 

D.R.R. Revision allowed. 


(C . N. 5.] 

A. I. R. (38) 1931 Madhya Bharat 33 
Kacl C. J. 

Ratanlal Hiralal — Applicant v. State 
through Police, Ranipura Indore—Opponent. 

Criminal Ret. No. 157 of 1919, D/* 14-3-1950. 

(a) Indore Prevention of Gambling Act (I [1] of 
1909), Ss. 6, 8—Money when can be forfeited—Pub¬ 
lic Gambling Act (1867), Ss. 5, 8. 

Sections 6 and 8 should be read together and S. 8 *13 
controlled by S. 6. All tbe moneys found in the com¬ 
mon gaming house and seized by the police may be 
forfeited provided they oonld reasonably be suspected 
to have been used or to be intended to have been uaed 
for the purpose of gaming. (Para 4] 

Anno. Pub. Gambling Aot, S. 8, N. 1. 

(b) Indore Prevention of Gambling Act (I [1] of 
1909), S. 6—Reasonable suspicion — Sufficiency — 
Public Gambling Act (1867), S. 5. 

Under Act I [l] of 1909 the law doea not ioaist upon 
proof. Reasonable anspioion is sufficient to entail for¬ 
feiture. It is difficult to lay down where the limits of 
reasonable anspioion end and conjecture begins. Eaoh 
case must therefore be decided on itaownolroamatanooB. 

[Para 4] 

Aano. Pab. Gambling Act, S. 5, N. 1. 

Mrs. Oandhe — for Applicant; Government Advo¬ 
cate—for Opponent. 

Order. — The material faots are shortly 
stated: 

[2J Ratanlal and his son Indermal run a hotel 
in Indore. On 8.4-1949, the hotel premises were 
searched by the Police in the belief that the 
place wis being used as a common gaming 
house. In the 6earoh there were found various 
sums of money at different plaoes in tbe hotel. 
Rupees 4-2-9 were found undor the Gaddi where 
Ratanlal, his son Iadarmal and another person 
Ramprasad were sitting. It appears that one 
marked G. O. note of Be. 1 was given by the 
police to Ramprasad. This note of the denomi. 
nation of Re. i was found among the four notes 
of that denomination whioh were reoovered 
from under the Gaddi. Various amounts whioh 
came up in all to rs. 26-4-0 were reoovered from 
four tin boxes, Ra. 27-6-0 was reoovered from 
Indarmal’a coat pooket, rs. 813-0 was found in 
a Dibba at the spot where Ratanlal was sitting 
Re. o 8-o wa3 found unler the Gaddi where 
Indarmal was sitting and annas 0-6-0 was re¬ 
covered from the person of Ratanlal. Ratanlal 
and Indarmal were sent up for trial under the 
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relevant provisions of the Indore Prevention of 
Gambling Act (i [l] of 1909). It was a sum¬ 
mary trial and Ratanlal pleaded guilty. He was 
convicted on his plea of guilty and in the exer¬ 
cise of powers conferred upon him the Magis¬ 
trate ordered forfeiture of all the moneys 
amounting to F3.65-5-0. Ths matter wa3 taken 
up in revision fce'ore the learned Second Addi¬ 
tional Sessions Judge of Indore and it was con¬ 
tended before him that the order of forfeiture 
passed by the Magistrate in so far a3 it related 
to all the items seized in the houss was not justi¬ 
fied. Reference was made to the provisions of 
6s.6 and 8, and it was argued that there did not 
exist any reasonable ground for su c picion that 
sums other than the item of ns. 4 2-3 which wa3 
recovered from under the Gaddi where the father 
and the son were eittirg were used or were 
intended to have teen used for gaming. The 
learned Judge accepted this contention and has 
made this reference recommending that the order 
of the Magistrate except in so far as it relates to 
the sum of Rs. 4-2-3 to be set aside. 

[3] Mrs. Gandhe who appeared in support of 
the reference invited my attention to a number 
of cases decided by Bombay, Sindh, Nagpur and 
Lahore High Courts. She contended that S. 8 of 
the Act was controlled by 8. 6 and as there did 
not exist any reasonable ground for suspioion 
that all the money seized in the bouse wa9 used 
for gaming or wa9 intended to have been so used 
it could not be forfeited. She argued that S. 8 
of the Act was controlled by S. 6 and that it was 
not the intention of the Legislature that all 
moneys seized in the house irrespec'ive of whe¬ 
ther there did or did not exist any reasonable 
ground for suspicion that the sums so seized 
were used for gaming or was intended to have 
been eo used should be forfeited. 

[ 4 ] The learned Government Advocate con- 
ceded that in the circumstatnces of the present 
case the reference may be accepted with regard 
to two item3 (l) the sum of Bs. 27-0-6 which was 
recovered from Indarmal’s coat pocket and the 
item of Re. -0-6-0 wbioh was recovered in searoh 
from the person of Ratanlal. Sections 6 and 8 
of Act 1 [ 1 J of 1903 (Indore) r^ad as follows: 

Section 6: It ehall be lawful for the Inspector General 
or Deputy In?pector General of Police in the City of 
Indore and elsewhere for the Magistrate of the First 
Class or the Deputy Inspector General of Police or 
District Superintendent or District Inspector of Police 
in charge of the area upon any complaint made before 
him on oath that there is reason to suspect any house, 
room, tent, enclosure, vehicle, vessel or place to be used 
a3 common gaming house and upon satisfying himself 
after such enquiry a3 he may think necessary that 
there are good grounds for such suspicion to give 
authority by special warrant under his hand when in 
hie discretion he shall think fit to any Sub-Inspector or 
other officer of Police of not less rank than a Head 
Constable : 


(a) to enter with the assistance of such persons as 

may be found necessary by night or by day and by 
force, if neceseary, any such house, room, tent 
enclosure, vehicle, vessel or place; and 1 

(b) to take into custody all persons whom he finds 
therein whether they are then actually gaming or 
not; and 

(c) to seize all instruments of gaming and all moneys 
and securities for money and artiolea of value reasona¬ 
bly suspected to have been used or intended to be used 
for the purpose of gamiDg which are found therein; and 

(d) to search all parts of the house, room, tent, 
enclosure, vehicle, vessel or place which he shall havo 
so entered, when he ehall have reason to believe that 
aDy instiumenta of gaming are concealed therein and 
also the persons of those whom he shall so find therein, 
or take into custody and to eeize aDd take possession 
of all instruments of gaming found upon such search. 

Section 8 : On conviction of any person for opening, 
keeping or using a common gaming house (1) or gaming 
therein, or being present therein for the purpose of 
gaming, the convicting Magistrate may order all the 
instruments of gaming found therein, or on the persons 
of those who were found therein, to be forthwith 
destroyed, and may also order all or any of the 
securities for money and other articles seized, not 
being instruments of gamiDg, to be sold and the 
proceeds thereof, with all moneys eeized therein, to be 
forfeited, or in his discretion, may order any parts of 
6uch proceeds and other moneys to be paid to any person 
appearing to be entitled thereto. 

Under 8. 6 ( 0 ) power is given to the police to 
seize all the instruments of gaming and all 
moneys and seouritie3 for money and articles of 
value reasonably suspected to have been used or 
intended to be used for the purpose of gaming 
which are found in the gaming house. Under 
8. 8 on the conviction of any person for open¬ 
ing, keeping or using a common gaming house 
or gambling therein etc. the Magistrate may 
order all or any securities for money or other 
artioles eeized not being instruments of gaming 
to be sold and direct that the prooeeds thereof 
with all moneys eeized therein be forfeited. It 
iB clear from an examination of these sections 
that the two should be read together and that 
B. 8 is controlled by S. 6. All the moneys found 
in the common gaming house and seized by the 
police may be forfeited provided they could 
reasonably ba suspected to have been used or to 
be intended to have been used for the purpose of 
gamiDg. It has been observed by the highest 
authority that ordinarily suspicion though it may 
form a ground for scrutiny oannot be the basis 
of judicial decision but under Act I [1] of 1909 
the law does not insist upon proof. Reasonable 
suspicion is sufficient to entail forfeiture. It is 
not specified what is reasonable suspicion. It is 
difficult to lay down where the limits of rea¬ 
sonable suspioion end and conjecture begins. 
Each case must, therefore, be deoided on its own 
circumstances and there will naturally be pos¬ 
sibility of divergent views in such a matter. Thus 
it is difficult to find much help from authorities 
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in such casG3. In the present case Ratanlal and 
his son Indarmal were charged with receiving 
bets in respect of American futures. There is 
no definite evidence to show the procedure that 
was adopted by them. Ratanlal a3 already 
stated has pleaded guilty. For aught we know 
he may have aocapted bets from different per¬ 
sons and put them at different places. Iam con¬ 
firmed in this view by the fact that so many 
small items of money were found at different 
places and in different Unboxes. It cannot, there¬ 
fore, be said that a Court of law would be 
wrong in holding that there did exist reasonable 
suspicion that all these items were used for 
gaming or were intended to have been so used. 

[4a] With regard to the two items found on 
the person of Ratanlal (as. 6) and in the coat 
pocket of Indarmal (Rs. 27-6) it was argued 
that no question was pat to either of them and 
no opportunity was allowed to them to furnish 
any explanation concerning these sums. I am 
of opinion that in as muoh as Indarmal did not 
plead guilty this reasoning may hold good with 
regard to the amount found on bis person, but 
there is no reason tosuppo3e that Ratanlal who 
pleaded guilty would not have offered any 
explanation with regard to the item of Re. 0-6 0 
found on his person if he so desired. In the 
absence of any such explanation and his plea of 
guilty I am of opinion that the order passed by 
the learned Magistrate should not be set aside 
with regard to 0-6-0 found in the coat pooket of 
Indarmal (Ratanlal?) which he was wearing at 
that time. This item stands on different footing. 

[6] It was stated before me that the trial of 
Indarmal who did not plead guilty ha 9 not yet 
been finished. It will be open to the Magistrate 
to oonsider with respeot to the item of Rs 27.0-6 
whether an order of forfeiture should or should 
not be passed at the end of trial. But with 
regard to the remaining itema in respeot 
of whioh the order for forfeiture was passed I 
am satiefied that under the circumstances of the 
oaso there did exist grounds for reasonble sns. 
pioion that they were used for gaming or were 
intended to have been so used. In this view of 
the matter, the reference made by the learned 
Sessions Jndge is aooepted with respeot to the 
item of rs. 27-0 6 found in the ooat pocket of 
Indarmal. As regards other items there does not 
appear to be any good ground for interference 
with the order of forfeiture passed by the Magis- 
trate. The order of forfeiture passed by the 
Magistrate is set aside in so far as it relates to 
the snm of Bs. 87-0.6 referred to above. It shall, 
rever, not be refunded to any person till 
the final deoision in the case against Indarmal 
passed. 
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[6] Ordered accordingly. Reference partly 
accepted. 

D.H. Reference partly accepted . 


. (G. N. 6.] 
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A. H. Khan J. 

Stale—Applicant v. Abbas s'o Kasam and 
others—Opponents. 

Criminal Revn. No. 16 of 1950, D/• 9-3-1950. 

(a) Criminal P. C. (1898), S. 285 (1) _ Assessor 
coming late. 

Where an assessor comes late and misses part of the 
proceedings, the trial Court does not act amiss in not 
allowing him to resume his seat ai an assessor. 

[Para 5] 

Anno. Cr. P. C., S. 285, N. 4. 

(b) Criminal P. C. (1898), S. 284 - Objections to 
assessors. 

The acoueed has no right to challenge tho assessors. 
The oholce of assessors is a matter entirely within the 
discretion of the Judge, but it is reasonable to think a 
Judge in the exercise of bis discretion will consider all 
objeetions raised by the parties. [Para 7] 

Anno. Or. P. C., S. 234, N. 6. Pts. 1 and 2. 

Vishnu Prasad Tnvedi—for Petitioner. 

Order.—This ia a revision against the order 
of an aoqnittal dated 24-1-1950 passed by the 
learned Sessions Judge of Ujjain in case No. 10 
of 1949 (criminal). 

[ 2 ] Three objections have been raised in this 
revision. 

[9] First, that one assessor Mr. Paths k, came 
late and the Court did not atlow him to sit. 
Seoond, that the father of Mr. Abdiali, who 
wa9 counsel for the acoused was one of the 
assessors. 

[4] Thirdly, that wrong inferences have been 
drawn from the evidence. 

[5] With regard to objection 1 , a reference to 
S. 285, Criminal P. 0., reveals that if in the 
oourae of a trial, any assessor absents himself, 
the trial oan proceed with the aid of the other 
assessors. And it is obvious that before an as- 
sesBor should be presumed to give his opinion, 
he must hear the whole of the oase. By absent- 
ing himself, if the assessor has missed part of 
the trial he is not competent to givehisopinion. 
In King.Emperor v. Messeruddin Shikdar, 
6 c. W. N. 716, it has been held that the Court 
Bhould not take his opinion into consideration. 
Now if Mr. Pathak oame late and in conse¬ 
quence missed part of the proceedings, then the 
trial Court does not appear to have aoted amiss 
in not allowing him to resume his seat as an 
assessor. 

[6] Regarding objection 2 , the learned counsel 
for the applicant has not been able to Batiafy 
me whether this objection waB taken in the trial 
Court. And if it was taken, at what stage ? 
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A.I.R. 


[7J The accused has a right to challenge the 
jurors, vide 9. 277, Criminal P. C., bat he possesses 
no such right if the trial held is with the aid of 
assessors. The Queen v.2?3mDait,23w.R.0r.35. 
The choice of assessors is a matter entirely with- 
in the discretion of tho Judge, but it is reason¬ 
able to think a Judge in the exercise of his 
discretion will consider all objections raised by 
the parties. It may well be remembered that the 
assessors are merely there to assist the Court 
but they do not form part of the tribunal which 
in fact decides the case, Emperor v. Tirumal 
Reddi, 24 Mad. 623 : (ll M. L. J. 241). 

[8] With regard to objections 1 and 2 , it may 
as well be said that 8. 637, Criminal P. C., 
cures all errors, omissions and irregularity dur¬ 
ing the trial, provided suoh lapses do not oc¬ 
casion a failure of justice to the accused. The 
cbjeotions raised by the applicant, even if they 
are considered to be errors or irregularities, are 
such that the learned oounsel for the applicant 
has failed to point out, that they in any way 
have caused failure of justice, and, so on the 
basis of these objections there is no need to re¬ 
verse the judgment of the lower Court. 

[9] With regard to objection 3, nothing has 
been pointed out to me to arrive at a conclusion 
that the inferences drawn by the learned Ses¬ 
sions Judge are palpably wrong. In faot so little 
has been said in this behalf that it may well 
nigh be assumed that the learned counsel has 
given up the plea. 

[ 10 ] Revision dismissed. 

V.R.B. Revision dismissed. 


[C. N. 7.] 
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Kaul 0. J. and A. H. Khan J. 

Bhawarlal—Appellant v. The State — Res¬ 
pondent. 

Criminal Appeal No. 19 of 1950, D/- 7-3-1950. 

(a) Criminal P. C. (1898), S. 284 — Trial com¬ 
menced with aid oi one assessor is illegal. 

[Para 3] 

Anno. Cr. P. C., S. 284 N. 9 Pt. 1. 

(b) Criminal P. C. (1898), S. 285 (2)-Trial with 
aid of one assessor — Assessor absent — Trial 
continued in his absence—Trial is vitiated. 

[Para 3] 

Anno. Cr. P. C., S. 285 N. 

(c) Criminal P. C. (1898), Ss. 164 (2), 364 (1) and 
533—Provisions regarding record of confessions— 
Provisions, if mandatory. 

The law requires that every question put to the 
accneed and every answer given by him ehonld be 
recorded in full. It Is not sufficient that the Magij- 
trato who reoorded the confession should be satisfied 
with regard to certain matters. It is considered essen¬ 
tial that the material on record should show to the 
Judge holding the trial or to the Court of appeal that 
the questions put to the accused on the subject were 


underatODd by him and were of a nature which oonld 

!h ! l5 L! , person that the reqairementa of 

the law n this behalf were complied with. The provi- 

l 0 D M r u e,atlD i g t0 the manner in which confession 
should have bsen reoorded contained in the Code ara 

imperative. The failure to observe them etriotly viti¬ 
ates the record of the confession. [p fira 9 ] 

Anno. Cr. P. C. S. 164 N. 11; S. 533 N. 12. 

Indorilal Barjalia - for Appellant; Government 
Advocite—for Respondent. 


Kaul C. J.— Bbavarlal, the appellant, be¬ 
fore us was convicted by the learned Sessions 
Judge of Mandaauc for an offenoe under 8. 302 , 
Penal Code, and sentenced to transpertation for 
life. He comes up in appeal. 

[ 2 ] We may state at onoe that the appellant’s 
oonviotion cannot stand as ths learned Judge 
committed a serious error of procedure whioh 
wholly vitiates the trial. 


[3l A charge under S. 302, Penal Code, ia 
triable by a Sessions Judge with the aid of 
assessors. Under 8. 284 of the Cole, when the 
trial is to be held with the aid of assessors not 
le3S than three and, if praotioable, four should 
be chosen from the persons summoned to act 
as snob. Obviously, such a mandatory provision 
of the Code oannot be disregarded without 
vitiating the trial. In the present case we find 
from the record that after the oommitment by 
the Magistrate the reoord was reoeived in the 
Court of Sessions on 7-10 1949. On 26-11 1949 
the Sessions Judge summoned five persons to 
aot as assessors. Their names are Ibrahim, 
Madanlal, Iftikaruddin, Samrathmal and Uma- 
ehankar. 19-13-1949 was fixed for oommenoe- 
ment of the trial. On that date, it was noticed 
that two of the persons summoned to aot as 
assessors viz. Ibrahim and Samarthmal were 
not served with summonses. Umashanbar and 
Iftikaruddin did not attend though served with 
summons. Only one of the five persons named 
above Madanlal was present. So far as appears 
from the reoord and the learned Government 
Advooate has not been able to invite oar atten¬ 
tion to anything which would show it was 
otherwise—the trial oommenoed with only one 
assessor Madanlal. On that date, the oharge 
sheet was read out to the accused and his plea 
of not gailty was reoorded. The Publio Prose- 
oator opened bis oase and the evidence of five 
proseoution witnesses was reoorded. On the 
next date, that is, 19-12-1949 only Madanlal 
assessor was present but the oase oould not be 
taken up as the presiding Judge was'unwell. It 
was adjourned to the next day. But unfortu¬ 
nately even on that day the oase oonld not be 
taken up owing to Session Judge's illness and 
the trial was adjourned to 3-1-1960. On that 
date though no assessor was present the trial 
continued. Eight witnesses were examined and 
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the case was adjourned to 18-1-1980. It appears 
that having committed the first error at the 
commencement of the trial, the learned Sessions 
Judge was guilty of another error in ignoring 
the clear and mandatory provisions of S. 385, 
Criminal P.G., in proceeding with the trial 
without the aid of any assessor. Section 235 
runs thus: 

"It in the oourae of a trial with the ail ol assessors, 
at any time before the finding, any assessor is, from 
any sufficient cause, prevented from attending through¬ 
out the trial, or absents himself, and it is not practi¬ 
cable to enforce hia attendance, the trial shall proceed 
with the aid of the other assessor or assessors. 

If all the assessors are prevented from attending or 
absent themselves, the proceedings shall be stayed and 
a new trial shall be held with the aid of fresh asses¬ 
sors." 

[4l We are surprised to find that the learned 
Sessions Judge ehoald have been oblivions of 
the general law on the subject and that the 
mandatory provisions contained in sub-s. 2 of 
B. 285 of the Code were disregarded. The last 
witness for the prosecution was examined on 
18-1-1960. On 19-1-1950 the statement of the 
accused was reoorded in the absence of any 
assessor. On that day the defence evidence 
was also reoorded. The oase having closed, judg¬ 
ment was pronounced by the learned Sessions 
Jadge on 6-2-1950 without recording the opinion 
of the assessors. As no assessor was present 
naturally it was impossible to do otherwise. The 
learned Sessions Judge has made no reference 
to this aubjeot in his judgment. Nor dees he 
Bay anything as to the opinion of the assessors. 
We cannot believe that the learned Sessions 
Jadge was not aware of these provisions of the 
law and at the same time we cannot understand 
how it was that he ignored them and proceeded 
with this trial as if no suoh provision existed in 
the Code. 

[6] The result therefore is that the order of 
oonviotion passed by the learned Sessions Jadge 
is an order which oannot be said to have been 
passed at a legal trial. The appellant’s convic¬ 
tion Is therefore set aside. We considered whe. 
ther in these oiroumBtances we should order a 
retrial but having regard to the considerations 
to which we will refer presently we refrain from 
doing so. 

[6] The appellant was oonvioted of the murder 
of a ohild which was born to his wife Mt. 
Bhawari abont the 18 or 19-8-1949. The appel¬ 
lant and his wife who had not been married 
many months before the present occurrence 
lived in the village Diken 8 or 10 days before 
the occurrence to which the trial relates; th6 
appellant went with his wife to village Karla 
where his maternal unde and aunt resided. It 
appears that his aunt Mt. Ganga worked as a 
midwife. A few days after the appellant went 


delivered of a male child. The child was 
living when it was born. On 23-8-1949 Dhalla 
Bhil went to a well in the village known as 
“JrrqT^TT^T for a wash and noticed 

the dead body of a child floating in the well. 
He cartied the news to the numhardar of the 
village. The numbardar and other villagers 
had the dead body of the child taken out of the 
well and the matter was reported to constable 
NarayansiDgh at the police out-po3t in Kurla. 
The village chouhidar Bhawareingh was sent to 
make the first information report at police 
station Ratangarh (ten miles distant). A report 
was recorded at Ratangarh police station at 10 
p. M. on 23-8-1949. The dead body of the child 
was taken by constable Narayansingh and Benia 
choukidar to Ratangarh. They were met on the 
way by Head Constable Asgarali. Being awaro 
that there was no 9urgeon present in Ratangarh 
that day Aegarali asked NarayanBingh and 
Benia chouladar to take the dead body of the 
ohild back to Kurla. It was mentioned in the 
first information report made by BhawarsiDgh 
that the child born to Bhawari had been thrown 
into the well by the present appellant. It was 
further mentioned that Bhawarlal did so as it 
was an illegitimate ohild his wife hav'mg con¬ 
ceived it before her marriage. On what basis 
this assumption was made is not dear. Tt wa9 
alleged however that the child who was born at 
night lived for one day and died (or wa9 killed) 
some time the next evening; that the dead body 
was placed in an apartment adjoining that into 
which the confinement took place; that Bhawar- 
lal wrapped the child's body in a doth in whioh 
he tied two stones and thereafter carried the 
oorpee and threw it into the well and that he 
disappeared from the village thereafter. Wo 
have it from Police Nayak Vijayasing that on 
23-8-1949 he met constable Sarwansing in village 
Pawali and was informed by him that inasmuoh 
as Bhawarlal had thrown the ohild born to his 
wife into the well he had been taken into 
oustody. Nayak Vijayasing thereupon direoted 
Sarwansingh to briDg the accused to Kurla. 
Investigation was taken in hand and after the 
usual magisterial inquiry the case was com¬ 
mitted to the Court of Sessions. 

[7l We may mention at this stage that the 
next day after the first information report waB 
made at Thana Ratangarh the accused was said 
to have confessed his guilt. Hia confession was 
recorded by a Jlogistrate of First Class. This 
oonfession was produced at the magisterial in. 
quiry. Bhawarlal, however, retraoted it and 
stated that he had made it under pressure of 
the police. He stuok to this statement that the 
oonfession was extracted from him by the polioe 
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s\en in tho Court of Session. Evidence wag led 
at the trial to show that shortly after Bhawarlal 
and bis wife reached Kurla, Bhawarlal informed 
his aunt that tho child conceived by big wifo wag 
illegitimate. He further eaid to his aunt that he 
would kill the child with a dose of opium. It 
was sought to prove that big aunt dissuaded him 
from doing so; that tho child wag born alive; 
that it wag thrown into the well by the accused; 
that some opium which was in the house and of 
which the appellant wag aware disappeared from 
the place whore it wag kept; that the dead body 
of the child wag disposed of in the manner 
already stated; that the aeoused wag seen taking 
the dead body of the child wrapped in a doth to 
which he had tied two stones before throwing 
it into the well and that the accused suddenly 
disappeared from Kurla. 

[8] Besides other witnesses examined at the 
trial the prosecution examined Bhawari (the 
accused's wife), Ganga his aunt and Narayan 
bi9 maternal uncle. The accused's aunt and 
uncle who appeared to support the prosecution 
case in the Magistrate’s Court went baok upon 
their statements and Ganga definitely stated 
that the child died the next day on which it was 
born. She could say nothing as to how it died. 
Bhawari the mother of the nowly born child 
was medically examined by a Lady Dootor who 
wag called as witness at the trial. She stated 
that after having examined Bhawari she wag of 
opinion that “it was a full term delivery.” The 
learned Sessions Judge aocepted the confession 
made by tho accused as a trae oonfession. 
Besides the confession he was of opinion that 
the circumstantial evidence to whioh reference 
has already been made above established the 
guilt of the accused beyond reasonable doubt. 

[3] We have examined the confession, and are 
satisfied that it was not recorded in the manner 
provided by the low and, therefore, cannot be 
admitted in evidence under s. 164, Criminal 
P. 0. A confession should be reoorded and sign¬ 
ed in the manner provided in S. 861 of the Code. 
Section 364 requires that the whole of the 
examination of the aeoused including every 
question put to him and every answer given by 
him shall be recorded in full in the language in 
which ho is examined, or, if that is not practio- 
able, in the language of the Court or in English. 
We find that in the present case the Magistrate 
who recorded the confession did not note therein 
the specific questions he put to the accused and 
tho answers that were given by him by which 
the Magistrate was satisfied that the statement 
made by the accused was voluntary. He has 
made a general statement at the commencement 
of the reoord of the confession that he had ex¬ 
plained to the aeoused that it was not necessary 
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for him to mako a confession: that his state, 
ment was being made before a Magistrate and 
that the statement whioh he made could be read 
in evidence against him. We do not know how 
this was explained to the accused. We take it 
that the Magistrate was satisfied that he had 
sufficiently explained the points mentioned in 
his note to the accused and that the accused 
understood them. But that is not sufficient. The 
law requires that every question put to the 
accused and every answer given by him should 
be recorded in fall. It is not sufficient that the 
Magistrate who recorded the confession should 
be satisfied with regard to certain matters. It is 
considered essential that the material on reoord 
should show to the Judge holding the trial or to 
the Court of Appeal that the questions put to the 
accused on the subject were understood by him 
and were of a nature which oould satisfy a 
reasonable person that the requirements of the 
law in this behalf were complied witb. The 
learned Government Advocate frankly oonoeded 
that the Magistrate has not complied strictly 
with the requirements of the Code in this behalf. 
The provisions relating to the manner in whioh 
oonfession should have been recorded contained 
in the Code are imperative. The failure to 
obssrve them striotly, vitiates the record of the 
confession. Under s. 633 of the Code, if any 
Court before whioh the confession or other state¬ 
ment of an accused person recorded under 
B. 164 or 364 is tendered or has been received in 
evidence, finds that any provisions of either of 
suoh seotion has not been oomplied with by the 
Magistrate recording the statement it ehall take 
evidence that suoh person duly made the state¬ 
ment recorded. The learned Sessions Judge, aB 
he was of opinion that the confession was duly 
recorded did not naturally take any aotion 
under this section. We have considered whether 
we should do so now. However having regard 
to the long interval that has elapsed since the 
confession that was recorded it is not likely to 
eerve any useful purpose to examine the Magis- 
state who recorded this confession. It is in the 
highest degree unlikely that he has any reoolleo- 
tion of the case. Under the circumstances, we 
must proceed with the reoord as it stands and in 
visw of the defect with whioh the record of this 
confession suffers we have to exclude it from our 
consideration as a piece of evidenoe against the 
present appellant. 

[ 10 ] If the confession is disregarded, there is 
hardly any material on which it can be held 
that the appellant’s guilt is proved. In faot 
there is no direct evidence that the appellant 
murdered the newly born ohild. We are in 
doubt whether the ohild died a natural death or 
if it was murdered. The learned Sessions Judge 
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brought on the record the statements of Narayan 
and Ganga recorded by the Magistrate during the 
inquiry and believed them in preference to the 
statements made by these witnesses at the trial. 
He was of opinion that these witnesses had after 
the statements made by them before the Magts. 
trate had resiled from them as they tried to save 
the accused. -That may be so. It shows that the 
•witnesses were persons who were amenable to 
pressure and were ready to change their state¬ 
ments made on oath from time to time. In these 
circumstances there is no guarantee that the 
earlier statements made by them were true. 

[ 11 ] There can be no doubt that the circumst¬ 
ances give rise to a euspioion against the present 
appellant. But suspicion can be no substitute 
■for judioial proof. Under the circumstances even 
if we were of opinion that the appellant’s trial 
wa3 not vitiated by illegalities whioh rendered it 
void, we would not have upheld his conviction on 
ihe evidence before us. But as there has been no 
trial it is not possible for us to reoord an order 
of acquittal. We accordingly set aside the ap¬ 
pellant’s conviction and discharge him. He shall 
be set at liberty forthwith. 

[ial Even if after what we have said the State 
•considers it necessary that there Bhould bu a 
retrial the appellant might be re.arrested. 

[19] A. H. Khan J— I agree. 

V.R.B. Conviction set aside. 

(C. N. 8.1 
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plaintiff gave notice terminating the lease and 
making a demand for enhanced rent at Rs. 22-8.0 
per month. The defendant declined to vacate 
or pay enhanced rent and pleaded that the 
plaintiff could not seek to eject him or a3k for 
enhanced rent. The suit was dismissed by the 
Additional Muneiff, City, Iodore, but the dis- 
missal was set aside in appeal and the suit 
decreed in full with costs. The defendant has 
come up in second appeal. 

[ 2 ] The Indore House Bent Control Order 1913, 
provided for a Controller who, under 9. 3 of the 
Order was empowered to record a finding after a 
summary enquiry, when ha had reason to believe 
on a oomplaint in writing or otherwise that the 
rent of any house covered by the order was 
excessive; and it is clear that under the pro¬ 
visions of this eection, as it stood then, the 
Controller had no power to enquire into the 
inadequacy of rents. It follows that the oom- 
plaint referred to would come from the tenant 
affected by the excessive rent or from some 
individual inspired by philanthropy or malice, 
or may be suo molu from an enthnsiastio Con¬ 
troller. The aeotioD was amended on 10-5-1948 
(vide Holkar Government Gazette of that date 
p. 218 ) so a9 to give power to the Controller to 
make an enquiry into the insufficiency of rent. 
The notice in the present oaso was given on 
10-4-1946 and it is admitted that the tenant took 
no eteps to havo a deoision from the Controller 
as nrovided by the Rent Control Order. 
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Rege J. 

Shridhar Mahadeo—Appellant v. Manna- 
lal Chabilchand — Respondent. 

Seoond Appeal No. 206 of 1949, D/- 7-11-1949. 

(a) Houses and Rents — Indore House Rent 
Control Order [194^), Sa. 7, 5 — Power of landlord 
to enhance rent by 25 per cent. 

An increase of 25 per cent, in (he rent by the land¬ 
lord is not oppo-ed to the provisions of the order. 

[Para 4] 

Dicta The increase contemplated in S. 7 means 
an Increase over the fair rent caloolated on the basis 
of S. 5. [Para 3a] 

The landlord's power to oharge ront within the limits 
provided by 8. 5 (i) is unaffected. 

(b) Interpretation of Statutes — Construction 
avoiding inconsistency and making any provision 
nugatory and absurd, must be avoided. [Para 3a] 

Anno. Civil P. C., Pro N. 7. 

Q. M. Chafekar — for Appellant; K. A, Chitale — 
for Respondent . 

Judgment.—This appeal arises out of a suit 
(or ejectment of a tenant and arrears of rent. 
House no. 62 was taken on rent by the appellant 
from the respondent in 1933 and the plaintiff's 
case is that the rent was initially rs. IS pec 
month bat was reduced to rs. 15 because the 
defendant fell on bad days. On 10.4-1946, the 


[9] It is conceded on behalf of the appellant 
that but for the Rent Control Order, the land, 
lord has power to enhance rent; but it is vehe¬ 
mently contended that the power must be 
deemed to have been taken away by 8. 7 of the 
Order whioh runs thus: 

(a) “After the 'commencement of this Order an 
increase in rent shall be permissible only where soma 
addition, improvement or alteration not inoluded in 
necessary repairs or repairs whioh are usually made to 
houses in the local area, has been carried out at the 
landlord’s expense 9inoe the rent was fixed. 

(b) Any suoh increase in rent shall not exceed 7) 
per cent, per annum on the 009t of such addition, 
improvement or alteration and Bhali not be obargeablc 
until suoh addition, improvement or alteration has 
been completed. 1 ' 

This seotion is unhappily worded and ib there* 
fore becomes neceaeary to consider other pro. 
visions of the order to ascertain the true 
meaning of its provisions. As stated above, S. 3 
empowers the Controller appointed under the 
order to record a finding about the rent being 
excessive. Seotion 4 then authorises him to 
determine, the fair rent to be charged for the 
house. Section 5 then provides: 

“The Conirollor while fixing the fair rent under 
ol. 4 shall not permit any landlord to oharge a rate 
of rent whioh exceeds: 
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(>) by more than 25 per cent, the rental value as 
entered or that should have been entered in the current 
house-tax assessment tax-book of the local Munici¬ 
pality; or 

(li) by more than 25 per cent, of the rental value 
prevailing in December 1940, in respect of houses In 
areas where rental value is not assessed.” 

[8a] Clause (l) of this section justifies as fair 
a rate of rent up to 25 per cent, in excess of the 
rental value as entered in the current house.tax 
assessment book of the Municipality. Whereas 
8. 7 allows an increase of only io per cent, over 
the fixed rent. Obviously therefore, the increase 
contemplated in S. 7 must be construed to 
mean an inorease over the 'fair rent’ calculated 
on the basis of S. 5. To hold otherwise would 
render 8. 5 a dead letter. It is an accepted 
principle of interpretation that an enactment 
muet be construed so as to avoid inconsistency 
and an interpretation whiob would make any 
provision of it nugatory or absurd must be 
avoided. The concluding words of cl. 1 of s. 7 
viz., "since the rent was fixed” can in this view 
mean "since the rent was fixed on a reference 
to the Controller" and the contention of the 
appellant’s learned counsel that the increase in 
S. 7 means any inorease whatsoever must be 
repelled. 

[l] It is conceded that the rental value of 
the tenement in the suit is Rs. 18 per month 
and an increase by 25 percent, being not opposed 
to the provisions of the Rent Control Order, 
the rent demanded could well be considered to be 
’fair rent’. The question, therefore, is only whether 
the landlord could claim tbia fair rent without 
having it fixed by the Controller. 8ection 4 of 
the order as it stood at the date of the suit did 
not provide for a fixation of an increase in the 
rent; but notwithstanding this, 8. 6, made a 
provision that the Controller "shall not permit 
any landlord to charge a rate of rent which 
exceeds”—then follows cl. ( 1 ). It seems to mo 
that the legislature in its wisdom left the power 
of the landlord to charge rent unaffeoted within 
the limits provided by cl. (i) and gave the Con. 
troller the power while fixing the fair rent to 
briDg enhanced rents or rents in excess of 
limits of fair rent to the level prescribed in 
ol. (l). Another view would make the words 
"shall not permit any landlord" meaningless. 

I am of opinion, that the landlord was, in this 
case justified in enhancing the rent; and the 
tenant’s refusal to pay the enhanced rent which 
as I have held above is within the meaning of 
"fair rent” renders him liable to be evicted. 

[6] The appeal is dismissed with costs. 

V.B.B. Appeal dismissed. 


[C. N. 9.] 
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Mt. Bhoga—Appellant v. Surajpal — Res¬ 
pondent. 

Appeal No. 12 of 1949, D/- 23-2-1950. 

Limitation Act (1908), Arts. 118 and 144-Suit 
for declaration of right and possession of im¬ 
movable property—Limitation. 

It is not the form of the relief claimed which deter¬ 
mines the real character of the suit for the purposes of 
ascertaining under which article of the Limitation Act 
the suit falls. The plaint as a whole is to be examined 
to gee whether it is a dsolaration properly eo-called or 
whether it i3 an unneceesary claim and a mere sur¬ 
plusage and the suit is really suit for possession. 

[Para 2) 

Where the plaintiS claiming to be a rightful heir to 
certain immovable property, sues (or declaration of his 
title and for possession and the defendant alleges to be 
in possession on the basis of an adoption deed, the suit 
is clearly one for possession under Art. 144, Limitation 
Act. The burden is not on the plaintiff to disprove tho 
fact or the validity of the alleged adoption,at all events 
it ie not necessary for him to obtain a declaration from 
the Court that the alleged adoption Is invalid In law 
or that it never took place in fact. It would be enough 
for him to establish bis own case and treat the alleged 
adoption as of no eSect. Neither Art. 118 nor Art. 120 
apply to such a suit: Case law referred. 

[Paras 5, 6, 9,10] 

Anno. Lim. Act, Art. 118, N. 2, Art. 120, N. 2; 
Art. 114, N. 53. 

Inamdar—for Appellant-, Shiv Dayal—for Respon¬ 
dent. 

Judgment.—In this second appeal the sole 
question for determination is whether the appel. 
lant-plaintiff’s suit was barred by limitation. 

[ 2 ] It is not the form of the relief claimed 
which determines the real character of the suit 
for the purposes of ascertaining under which 
artiole of the Limitation Aot the suit falls. The 
plaint as a whole is to be examined to see whe¬ 
ther it is a declaration properly so-called or 
whether it is an unneceesary olaim and a mere 
surplusage and the suit is really suit for possession. 

[3] Mt. Bhoga, plaintiff-appellant claims to be 
the daughter of one Dargaprasad real owner of 
tho disputed portion of revenue payiDg land. The 
said Durga Prasad died in 1920 leaving this pro. 
perty in favour of bis wife Mt. Ochhi. From the 
statement of Mt. Bhoga recorded in the trial 
Court on 1 2-1945 it transpires that the defen¬ 
dant remained in possession of the disputed 
properly after Durga Prasad’s death. Mt. Oohbi 
died in 1937 and the mutation proceedings ended 
in favour of the defendant on 25-8-1937. The 
plaint alleges that the defendant was not the 
adopted son of Mt. Oobhi and there was no 
adoption. It is further alleged that in the muta. 
tion proceedings there is a will of Mt. Ochhi 
dated 26-3-37 but this will is not valid. Tba 
plaintiff claims that she is the rightful heir of 
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Durgft Prasad’s property and desires declara¬ 
tion of this right and posseEBion of the property. 

[ll Though the relief claimed in the suit is 
declaration of right and possession of immove¬ 
able property, yet if the property used for is 
held by the contesting defendant under a will, 
or on the basis of an adoption deed, as has been 
stated in the plaint, the plaintiff cannot obtain 
possession without the will and the adoption 
deed being set aside; and, therefore, the suit 
must be regarded as one brought to Bet aside the 
will and the adoption deed, though no relief in 
these terms is prayed for. If this view is ac¬ 
cepted to be correot then the suit must be 
brought within a period of sis years dating from 
the plaintiff’s knowledge. The lower Courts 
have not ascertained when plaintiff got this 
knowledge. From Paras 3 and 4 of the plaint, 
however, it is dear that the plaintiff's allegation 
waa that ehe was at her father-in-law’s place in 
District Mainpuri of Uttar Pradesh when Mahila 
Oohhi died and when mutation proceedings 
ended in favour of the defendant. Consequently 
it can be fairly inferred that the plaintiff got 
the knowledge of the adoption deed or of the 
will only from mutation proceedings i. e., after 
26-8-1937. There is nothing either in the written 
statement of the defendant or on the record to 
negative this inference or to lead to the conclu¬ 
sion that the plaintiff had any knowledge about 
the will or the adoption deed before this date. 
As the suit wa9 filed before 36-8-1913 it is olearly 
within the period of limitation. 

[cl This is, however, a view whioh is the 
least favourable to the plaintiff. There is an. 
other view whioh is more favourable to her. 
The suit is filed on the ground that the plaintiff 
is the heir of Dnrga Prasad and of Mahila 
Oohhi, and that after Ochhi’s death the property 
ought to have gone to her. She, therefore, wants 
possession of the property was on behalf of 
Mt. Oohhi. Only after her death on 3-4-1937 de¬ 
fendant’s possession became adverse to the plain¬ 
tiff. As there is an express prayer in the plaint 
for recovery of possession Art. 144, (Gwalior 
Art. 59) applies to the oaBe, and the period of 
llimitation is 12 years. 

[6] In any oaso, it is definitely neither a suit 
for oorreotion of entry in Reoord of Rights, nor, 
a suit by a plaintiff, who is in possession, for a 
declaration of proprietary right in respect of pro¬ 
perty wrongly reoorded in the Revenue papers as 
belonging to defendant; and, therefore, I fail to 
understand how Art. 120, (Gwalior Art. 13) oan 
Ee made applicable here. 

[7] A reference to Jagadamba v. Dakhina 
Mohun Boy, 13 cal. 308 : (13 1 . a. 84 p. o.) and 
SMdaramappa y. Nathan, 26 Bom. 837: (27 
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I. A. 216 P. 0.), by the learned counsel for res¬ 
pondent does not seem to be appropriate. 

[8] If the plaintiff is regarded us an heir to 
her father Durgaprasad, and, Mt. Oebhi is re¬ 
garded to have a limited interest in (he pro- 
perty, clearly the plaintiff wa3 entitled to file 
a suit for possession within 12 yc-ars from the 
death of her mother. The two Privy Council 
oases cited on behalf of the respondents were 
based on the construction, of Art. 129, Limita¬ 
tion Act 1871. 

[ 9 ] Under the later Limitation Acts of 1377 
and 1908 it has been authoritatively held by the 
Privy Council that a suit for possession involv¬ 
ing the invalidity of an adoption does not come 
within the present art 118 (Gwalior 39), which 
applies only to a suit for a declaratory relief 
pure and simple, and not to a suit for posses¬ 
sion. (See Kahjandappa v. Chantasappa, 48 
Bom. 411 ; (A. I. R. (11) 1924 P. C. 137). It has 
also been held that the omission to eue for a 
declaration within the period prescribed by 
Art. 118 was no bar to the suit for possession of 
the property which is governed by Art, 141 
(Gwalior Art. 57). (See Tirbhmvan Bahadur v. 
Bameshar, 28 ALL. 727: (33 l. A 156 P. C.) and 
Mahomed Umar Khan v. Mahomd Ntazuddm 
Khan, 39 cal. 418 : (39 I. A. 19 P. 0.), relied on 
by the Privy Connoil in Kalymidappav.Chan- 
basappa, 48 Bom. 411: (a.i.R (ll) 1924 P.G. 137)- 

[10J Even if a suit, in which the plaintiff 
prays for a declaration that an adoption alleged 
by the defendant is invalid in law or in faot 
never took place, and the recovery of possession 
of immovable property, could be considered to 
constitute a combination of several olaims (see 
Bhaahyam Ayyangar J’s. dissenting judgment 
in Batnamasari v. Akilanandammal, 26 Mad. 
291 at p. 319 : (13 M. L. J. 27), the olaim to re¬ 
cover possession would be governed by the arti¬ 
cle appropriate to such a olaim. After the 
deoision of the Privy Council in Kalyandappa 
v. Chanbasappa, 48 Bom. 411: (A. I. R. (11) 
1924 P. C. 137), the weight of authority is defi. 
nitely in favour of the view that in a Buifc for 
possession of immovable property in whioh the 
defendant'sets up a title by adoption, the bur¬ 
den is not on the plaintiff to disprove the faot 
or the validity of the alleged adoption, that at 
all events, it is not neoessary for him to obtain a 
declaration from the Court that the alleged 
adoption is invalid in law or that it never took 
place in faot and that it would be enough for 
him to establish his own oase and treat the al¬ 
leged adoption as of no effeot. 

[Ill Taking into consideration every aspeot 
of the oase, I find that the suit was within limi¬ 
tation and haB been wrongly dismissed by the 
lower Courts as tirlne-barrad. 


BHOCSA v. StJRAJPAL (Chaturvedi J.) 


42 Madhya Bharat Dhannalal v. State (A. U. Elian J.) A. I.B, 


[ 12 ] I, therefore, allow the appeal, set aside 
the decrees and judgments of both the lower 
Courts and remand the case to the Conrt to the 
Subordinate Judge for decision of the remaining 
issues and for disposal according to law. The 
appellant will have the C03ts incurred in Court 
of the District Judge and of this appeal. The 
costs incurred in the Court of tha Subordinate 
Judge will abide the result. Appellant will also 
be entitled to refund of court-fee. 

D.R.R. Appeal allowed. 


[C. N. 10.] 
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Dhannalal and another — Applicants v. 
State through. Police , Dhanpura—Non-Appli¬ 
cant. 

Criminal Revn. No. 15 of 1950, D/- 11-3-1950. 

(a) Penal Code (1860), S. 353— Identity of public 
servant assaulted. 

In an offence charged under S. 353 the plea that the 
head ccnatable was not in uniform when he was assaul¬ 
ted and hence the accused did not know that he was a 
public servant cannot be taken if in faot there was no 
mistake on the put of the accused as to the Identity of 
the head constable. [Para 6] 

(b) Penal Code (I860), S. 351 - Lilting one’s lota 
to hit head constable constitutes assault. [Para 7] 

Anno. Pen. Code., S. 351 N. 1. 

(c) Penal Code (1860), S. 353 — Public servant 
when is not acting in execution of this duty. 

An officer exeroising hta official duties grossly, illegal¬ 
ly and in an outrageous manner, cannot be deemed to 
be a public servant in the execution of his duty so a3 
to bring an assault against such an officer within the 
purview of S. 353. Thus, a head constable cannot be 
said to be acting in discharge of bis doty if he act3 as 
an arbitrator between two parties when they disagree 
and behaves in an impolite manner towards one of 
them. [Para 8] 

Anno. Pen. Code, S. 353 N. 4. 

S. L. Shukla — for Applicants; Govt. Advocate— for 
the Stale. 

Judgment. — This is a criminal revision 
against the judgment of the Sessions Judge, 
Garotb, passed in Cri. Appe. Nos. 120-121 of 1919, 
on 11-2-1950, dismissing the appeals. 

[ 2 ] The facts of the case briefly are that there 
was a fair near the Police outpost of Kaitha 
and tbe police was stationed there as usual. In 
tbe'Mela’ grounds, some brahmins were pre¬ 
paring their food in a obowka, and it happened 
that four Rajputs who are the accused in the 
case also arrived there and they also made pre. 
parations for cooking their food nearby. The 
Brahmins objected to thi3 on tbe ground of 
nearness and this trivial incident was reported 
to the police. The Sub-Inspector was baviDg a 
hath and so he deputed one head constable 
Gajrasingh to get the matter eettled and so he 


came on the spot. It may be safely assumed that 
some altercation took place and it is said that 
the head constable wanted Kanvarlal, ono of the 
accused to accompany him to the Sub-Inspeotor, 
but the accused would not go. He reeisted and 
it 13 alleged that he assaulted the head oonslable. 
Seeing this, a constable by name Sidhhanath 
came there and caught tbe band of Kanvarlal, 
accused. In the meanwhile Dhanna accused 
also came there and he is said to have pushed 
and slapped Sidhhanath constable, and the 
situation assumed the form of melee. The Sub. 
Inspector also arrived on the scene and it 
is said that he rebuked Sidhhanath constable 
for his misbehaviour. The Rajputs (acoused) 
who were said to he four in number then com¬ 
plained to the Sub-Inspector about their maltreat¬ 
ment by the head constable and the constable, 
and, in order to mollify them the Sub-Inspector 
told them that he will make an enquiry. The 
police did not take down the report, but to 
forestall them, the head constable made a report 
against the accused and a case under 8 . 363, 
Penal Code was recorded against them. Of the 
four accused, the trial Court acquitted one, con- 
victed two (Dhanna and Kanwarlal) and sen¬ 
tenced them to 4 months’ rigorous imprisonment 
and th9 fourth accused absconded. This order 
was upheld by the learned Sessions Jndge. 

[3] Now, there are two aspects of the case to 
which the learned Courts below have devoted 
insufficient amount of attention, resulting in 
miscarriage of justice. 

[4] First is, that the F. I. Report is dated 
12-6-1949, and it is by the head constable, and, 
the names of the accused were mentioned in it, 
and all of them were present on the spot, yet 
they were not arrested till about li mouth after 
the occurrence. Tbe aotual date of arrest is 
26-6-1949. The question may be reasonably asked 
why did not the police at once arrest these 
people and why the arrest was made so late. 
The learned Government Advooate is unable to 
offer any explanation of the delay. But it 
seems that the aooused first complained to tho 
Sub-Inspector about the maltreatment, and, 
when they received no eatiefaction, they reported 
the matter to the Praja Mandal and, things 
were then, of oourse, began to weave a different 
pattern. To me, it seems that the launching of 
this proseoution by the police, was by way of a 
counter-blast. 

[5] The second aspect of tho matter which 
has received no adequate consideration is are 
all the ingredients of 8. 863, Penal Code, under 
which the acoused were convicted proved? A 
reference to S. 853, Penal Code, will show that 
the necessary ingredients of the offence are 
three in number: (l) that the person assaulted 
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ig a public servant, ( 2 ) that the accused used 
criminal force, and (3) that when the accused 
assaulted the public servant, the public servant 
was acting in the execution of his daty. 

[6] Now with regard to the first ingredient, 
the counsel for the accused has argued that 
beoiuse the head constable and the constable 
were not in uniforms, therefore, the accused 
did not know that they were public servants. 
But by turning to the statements of the accused 
persons, Dhanna and Kanwarlal, it is clear that 
they were under no delusion as to the identity 
of the publio servants. They have not taken 
the plea that they did not know that the cam- 
plainants were police constables, and I am 
afraid, the plea cannot be raised now. 

[7] Regarding the seoond' ingredient, there 
is evidence to show that Kanwarlal lifted his 
lota to hit the head constable, and this gesture 
is enough to constitute the act of assault under 
s. 851, Penal Code. 

[8l Ae to the third ingredient—whether the 
aot done by the complainants was in the execu¬ 
tion of their duty as publio servants, I find 
that the prosecution baa totally failed to prove 
it. Let us first be dear as to what is meant by 
aot done in the execution of his duty. In Queen - 
Empress v. Dalip, 18 ALL. 216 : (1896 A. w. N. 
48) it has bsen held that these words mean 
'‘in the discharge of the daty imposed by law on snoh 
publio servants in the particular case and they do not 
cover an act done in good faith under oolour of offioe.’’ 

Now faots as they have been alleged are that a 
party of Brahmins took exception to the pre¬ 
paration of food by the accused near them, 
and the head oonstable went there to settle the 
point between two parties who did not see eye 
to eye with eaoh other, and when he found that 
his effort proved of no avail, he wanted to 
take one of the aooused to the Sub-Inspeotor, 
who was enjoying a bath. Can the aot of the 
oonstable or the head oonstable be said to be 
in the discharge of the daty imposed upon them 
by law? Was it the duty of the head oonstable 
to aot as an arbitrator between two parties 
whon they disagree? Under what provision 
of law did the head constable want to drag 
Kanwarlal to the Sub-Inspeclor ? And whnt 
sort of duty wa9 the constable Sidhanath per¬ 
forming, that aooording to bis own statement, 
the Sub-Inspector had to administer the rebuke 
to him. The learned Sessions Judge ha9 dea. 
oribed the notion of the police as being under 
8. 273 , Indore State Police Regulations. The 
seotion does not lay down as to how a breaoh of 
peace should be prevented by the police. And 
in its absence, police cannot assume any power 
which has not been given to it by law. Seotion 
S78 if read with S. 276 means that members of 


the public should be treated with all possible 
civility and the police eLouII be invariably 
polite. Can it then be said that the police was 
discharging its duty ? An officer exercising 
his official duties grossly, illegally and in an 
outrageous manner, cannot be deemed to be a 
public servant in the execution of his duty so 
as to bring an assault against such an officer 
within the purview of this section. See Ngwe 
Yen v. Emperor, AIR (18) 1931 Rang- 169 : (132 
I. c. 711). 

[9] Od a careful consideration of the above 
facts, I am of the opinion that an important 
ingredient of the offence, under which the ac¬ 
cused were convicted is not proved, and, so 
I must hold the conviction to be bad in law 
and let off the accused. 

(lol The revision is accepted and holding 
that offence under 8. 353, Penal Cede, is not 
proved, I set aside the conviotiou and the 
sentence passed against the applicants and 
acquit them, and. order that acoused-applicants, 
Dharmlal and Kanwarlal be forthwith released. 

V.S.B. Revision accepted. 

[G. N. 11.] 
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Sanghi J. 

Bhagicandas slo Laxman — Petitioner v. 
State, 

Criminal Mise. No. 127 ot 1919, D/- 9-9-1919. 

(a) Public Safety—Madhya Bharat Maintenance 
of Public order Act (VII [7] of 1949), S. 3 (2) — 
Detention by District Magistrate — Period excee¬ 
ding one month—Legality of order. 

Even though by virtue of S. 3 (1) read with S. 11 a 
District Magistrate acting as Snbh* can exercise the 
powers of the Government, yet where he expressly 
records in the order that he is making it under B. 3 (2) 
the detention of the detenu if for a period of more than 
one month is illegal. [Para 2] 

(b) Public Safety —Madhya Bharat Maintenance 
of Public Order Act (VII [7] of 1949), S. 5 — Duty 
imposed by S. 5—Failure to perform—Efiect. 

Tbe grounds of detention may be contained in the 
order itself. But if the ordor fails to state that the 
detenn has the right to make a representation against 
tbe order ot detention to the authority making the 
order, the continued detention becomes illegal. 

[Para 3] 

B. K. Vaidyaind Doji—for Petitioner ; Advocate - 
Qeneral—]or ihe State. 

Order. — This is a petition under a. 491, 
Criminal P, 0.' The applicant was detained in 
custody by an order made on 6-8-1919 by the 
Subha and District Magistrate of Indore Dist¬ 
rict in exercise of the powers vested in him 
under S. 8 (2), Maintenance of Publio Order Aot 
(vii [ 7 ] of 1919). The Magistrate ordered hia 
detention for a period of two months. 

[2] The first point urged by the learned coun¬ 
sel for the petitioner is that the District MagiB- 
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trate cannot order detention for a period of 
more than one month. In reply to this the 
learned Advocate-General eubmitted that the 
District Magistrate baa also described himself as 
Subha in the order and the power ha 3 been 
vested in him under 8. 11 of tho Act to exercise 
the powers of the Government under s. 3 ( 1 ) of 
the aforesaid Act. This argument cannot prevail 
because the Subha and District Magistrate has 
expressly recorded in the order that he is making 
it in exercise of the powers vested in him by 
8 . 3 ( 2 ) Maintenance of Public Order Aot and 
under sub-s ( 2 ) the power is vested in the Dig. 
trict Magistrate only. Therefore, Mr. Dube has 
acted a9 District Magistrate and not in exercise 
of the power delegated to him os Subha under 
3. ll of the Act. In view of this, the detention 
in custody of the petitioner after 6-9-1949, should 
be deolared to be illegal. 

[3] The second ground urged was that the 
grounds of detention as required by s. 5 of the 
Act had not been furnished to the detenu. The 
learned Advocate-General submitted that al- 
though the grounds were not separately furnish, 
ed they are ull recited in the order of detention 
itself and he was prepared to take his stand on 
the grounds as stated in the order. In the order 
it is not stated that that the detenu bad the 
right to make a representation against the order 
of detention to the authority making the order. 
This duty is imposed in B. 5 of the Act on the 
authority making the order of detention. This 
duty not having been performed, the continued 
(detention of the petitioner should bo declared to 
be illegal. 

[4] There were more grounds taken and argued 
by the learned counsel for the petitioner against 
his detention I do not propose to discuss these. 
For the reasons given above, I hold that the 
detention of the petitioner has been illegal and 
he should be set at liberty forthwith. 

V.S.B. Petition accepted. 


[G. N. 12.] 

A. I. R. (38) 1951 Madhya Bharat 44 
Suinde and Dixit JJ. 

Ohimansingh Balbhadrasingh — Applicant 
v. State. 

Criminal Misc. Cage No. 61 of 1950, D/- 28-8-1950. 

(a) Criminal P. C. (1898), Ss. 4 (i) (m), and 526 _ 
Applicability—Case must be in Court subordinate 
to High Court —Executive Officer making enquiry 
in administrative capacity—Whether Court. 

The condition precedent to the exeroiso by High 
Court of the power conferred by 8 . 526 is that tho case 
sought to be transferred must be in a criminal Court 
subordinate to tbo High Court. 

Where an Executive Officer is appointed to inquire 
into a certain firing incidoot and to report hie findings 
to tho Government and he is also vested with Magia- 


A, l*. 

terial powers he is not exercising any judicial cower nr 

actmg as a Court as the scope of his enquiry 1 3 limited 

to ending of facts and as ho has not the power b 

a binding and authoritative decision on tho facts found 

by him or to carry the decision into effect. It is thus 

ad “ inistrali ™ enquiry and not one under 

mt C A d ' 10 , which s - 526 00uld apply: 
1931 A. C. 275 ; A.I.R. (36) 1949 P C. 109 • 99 

936 and 23 Mad. 223, Bel. on. (Paraa 5,12 and 14} 

A and u’ P ‘ C '' S ’ 4 ^ N ‘ 29; S ‘ 526, N - ^ 
(b) Criminal P. C. (1898), Ss. 526, 4 (1) (m)_ 

»S7“'pS- D " inl,i0 “ "■ s - * 

The Code of Criminal Procedure does not give a 
deSnition of the word ‘Court’. Section 3, Evidence 
Act defines a Court as InoludiDg all Judges and Magis¬ 
trates, and all pereons, except arbitrators, legally autho¬ 
rised to take evidence. But this definition is only for 
the purposes of the Evidence Act. It cannot bB applied 
generally id all contexts. Under S. 4 (1) (m), Criminal 
4*. C., any proceeding in the course of which evidenoa 
is or may be legally taken on oath is for the purposes 
of the Code, included in the term/judioial proceedings’. 
But this does not involve tho consequence that other 
inquires aie judicial proceedings and that the func¬ 
tionaries holding them are Judges or Court* : 12 Bom. 
3C. Ilel.oi. [Para 7J 

Anno. Cr. P. C., 8 . 526, No. 14 ; 8 . 4 (1) (m), N. 2. 

Day and Inamdar — for Applicant ; Advocate- 
General-for the Stale. 


Dixit J —This is an application, under 8.526, 
Criminal P. 0. for the tranefer of an enquiry, 
which, it is said, is being made by Mr. Ghoshal 
as a speoial Magistrate, to any other Court of 
competent jurisdiction. 

[ 2 ] In bis application the petitioner alleges 
that during the course of firing which took place 
near the Secretariate building, Lashkar, on the 
afternoon of 9-8.1950, amongst the students 
who were injured was a nephew of the petitioner 
and that he subsequently succumbed to the 
injuries; that on 13-8-1950 the Madhya Bharat 
Government by Notifn. No 207 dated 13-8-1950. 
published in the Gazette of the same date 
appointed Mr. U K. Ghoshal, T. 0. S. as : 

"Speoial Magistrate for a period of 15 days with 
powers of a Magistrate of tbo First Class and jurisdic¬ 
tion over the Mnnicipal limits of the cities of Lashkar, 
Morar and Gwalior for the purpose of conducting aa 
inquiry into the firlog inoident in the Moti Mahal area 
on 9 8-1950.” 

and that Mr. Ghoshal has been since then hold- 
ing the enquiry sitting in one of the rooms of 
the building of this Court. The applicant fur¬ 
ther states that on 17-8-1920 be presented an 
application to Mr. Ghoshal expressing his desire 
to lead evidence before him and to be repre¬ 
sented by a counsel in the inquiry, but as yet 
no orders seem to have been passed on that 
application. It is alleged that as Mr. Ghoshal 
is bolding that inquiry in camera and as the 
persons against whom accusations have been 
made in connection with the firing inoident in¬ 
cluding Polioe Officers, the petitioner apprehends 
that there would be no fair and impartial inquiry. 
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The petitioner claims that as a party interested 
in the inquiry he has a right to file this petition. 

[3] When this petition came up (or hearing 
on 23-8-1950, Mr. Shivadyal, Dy. Government 
Advocate prayed for time on the ground that in 
thia case the Advocate-General would appear 
for the State. Mr. Shiva Dayal further stated 
that he was not in a position to make any 
statement as to either the nature of the inquiry 
or the capaoity in which Mr. Ghosbal wa3 hold, 
ing inquiry. A copy of the petition was, there- 
fore.direoted to be sent to Mr.Ghoshal enquiring 
of him the authority under, and the capacity 
in which he was holding the inquiry, the nature 
and purpose of the inquiry, and the procedure 
he was following in the inquiry. 


[4] In hi3 dear and helpful reply Mr. Gho- 
dhal has drawn our attention to a Notification 
of the Ministry of the Home Affairs, Govern¬ 
ment of India, placing hie services temporarily 
at the disposal of the Government of Madhya 
Bharat with effeot from the afternoon of 12-8- 


1950, and to a resolution of the Madhya Bhara 
Government published under the Cabinet depart 
ment No. 886.c-iii.i960 in the Gazette of ia.a 
I960 appointing him as a Special Inquiry Offioe 
for holding a preliminary inquiry into the inoi 
^enla which ooltninated in the firing by th 
police on 9-8-1960 and making a report thereo 
to the Government. Mr. Ghosbal farther state 
that he is holding the inquiry in his adminiatra 
tive capaoity and although the Government ha 
invested him with the powers of a Magistral 
of First Class, he has not so far exeroised an' 
ouch powers under any of the provisions of th 
Criminal Procedure Code. He says: 

“The purpose and the object ot the inquiry ig t 
asoertam foots so far aa they are oapable of being a= 
certained on the basis of statements given before m 

peraooal knowledge o 
the inoidente that oolmlnated in the firing on 9-8-19IC 
and to make my report to the Government to enabl 
them to deoide what further action was necessar 
in consequence of the exeontive inqniry made b 
Z ': .,• 11 ! 8 nobmitted ‘he inquiry mad 

“ e j , cont6ra P 1&t0d hi ‘he Government resolution 
*a not in tormB of any provisions of the Criminal Pro 

4io d n«s 6 fl ?« d o an V n "? S T 6 ot * be tum hava I f°nc 
p 9 a Court condnoting an inqniry under the Cri 

emnal Procedure Code. On the other hand, I have t 

re f°K k to lh r e 4 Governmea ‘ in respect of th 
faots fonnd by me. It is for the Information of th 

S t0 flnd ' t0 ‘ h e best of my abi 

: D £, a - nd w ‘toto the limitation of the information I sue 
ceed in oolleotfng facts.” 

Mr. Ghoahal has also given the details of th 
procedure that is being followed by him. B 
states that the statement that a person make 
Jo htm is preceded by a solemn affirmation bu 
that if a particular person deolines to make f 
statement on solemn affirmation such affirma 
tm ifl waived and his signature is not taken or 


the record. As to the statement of the petitioner 
that no orders appear to have been passed on 
bis application dated 17-8-1950, Mr. Ghosbal hae 
said that orders were passed in the application 
on 20 8-1950 in terms of what he has stated in 
his reply. 

[6l In order to make .clear the main issue 
that arises in this application, it is necessary to 
state that the condition precedent to the exer¬ 
cise by this Court of the power conferred by 
S. 626 of the Code, is that the case sought to be 
transferred must be in a criminal Court subor¬ 
dinate to the High Conrt. This is plain from 
sub-s. (l) of 8. 525 which states the circumstan¬ 
ces in which the power can be exercised and the 
orders that the High Court can make if these 
circumstances exist. The oruoial question that 
arises for determination is whether in making 
the inquiry, which Mr. Ghosbal is making, he 
is acting as a Oourt of Speoial Magistrate and 
the inquiry is a Judicial proceeding in a Court. 
Mr. Ghosbal has stated in his reply that he is 
holding the inquiry in his administrative capa¬ 
city as a Speoial Enquiry Officer and that he 
has not so far exeroised any power of a Magis- 
trate of First Class with which he has been 
invested by the Government. 

[6] The argument of the learned counsel for 
the petitioner ia that under the Indian Crimmial 
Procedure Code, 1898. as adapted in Madhya 
Bharat, an Executive Officer cannot be vested 
with magisterial powers and that if he is so 
invested he oannot exercise any administrative 
or executive functions and that therefore 
Mr. Ghosbal cannot hold an inquiry in hie 
administrative capaoity as a Speoial Enquiry 
Officer after big appointment as a Special 
Magistrate. It is further contended that aa 
Mr. Ghosbal is in faot holding the very 
inquiry for which he has been appointed Spe¬ 
oial Magistrate, it must follow that the inquiry 
is a judicial proceeding and. ia by a Court. We 
are unable to accept this argument. The pro¬ 
position that under the Criminal Procedure 
Code adapted in Madhya Bharat an executive 
Officer oannot be vested with magisterial powers 
or that a Magistrate oaDnot have executive 
duties is altogether untenable. It is true that 
as a matter of prudence executive officers in 
Madhya Bharat are not generally invested with 
magisterial powers and Magistrates have no 
executive duties. But this rule of prudence does 
not alter the legal position that even under the 
Code as adapted in Madhya Bharat a person 
oan perform executive as well as magisterial 

^ 1)61118 B0 - ib cannot be maintained 

that Mr. Ghoahal after his appointment aa a 
bpeeial Magistrate cannot discharge the funo- 
tions assigned to him as Speoial Enquiry Offi. 
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c«r. Again the magisterial and administrative 
functions of Mr. Ghoshal do not overlap so as 
to debar him legally from holding any inquiry 
into the firing incident in his administrative 
capacity. The extent and scope of a magis. 
ferial inquiry would necessarily be limited to 
that of an inquiry or .a trial envisaged under 
the Code. An inquiry may relate to the firing 
incident, yet it may not '*i one falling under 
the Code, and it would appear that there is 
nothing to prevent Mr Guoshnl from holding 
such an inquiry in his administrative capacity 
as a Speoinl Enquiry Officer, although he has 
been appointed as Special Magistrate in some¬ 
what ambiguous language “for the purpose of 
conducting an inquiry into the firing inoident”. 
One may well question the propriety of an 
executive officer holding an inquiry of any type 
relating to the firing incident when he is np. 
pointed as a Special Magistrate, “for the pur. 
pose of conducting an inquiry into the firing 
incident”. But here, we are not (concerned with 
this question. Nor are we concerned with the 
question whether a Speoial Magistrate if he has 
taken cognizance of an offence should be al- 
lowed to inquire, or try the acoused, as he had 
previously made some inquiry relating to the 
matter in his administrative capacity. We were 
pressed by an argument that the inquiry which 
Mr. Ghoshal is holding is in fact an inquiry 
under 8. 176 or 190 of the iCode. On the facts 
and circumstances d sclosed by Mr. Ghoshal 
there can be no doubt that the inquiry which 
he is making is not what is contended to be by 
the counsel for the petitioner. Mr. Ghoshal has 
not taken cognizance of any offence and for 
this reason 8. 190 can have no applicability in 
the present case. Ho is also not holding an 
inquest under S. 176 ( 2 ) of the Code. 

[7] In our view, it is to the object to wbioh 
an inquiry is pointed, the nature of it and the 
powers that the person holding the inquiry has 
in relation thereto, that we must look for deter- 
mining the question whether the inquiry is a 
judicial proceeding and by a Court. The Code of 
Criminal Procedure does not give a definition 
of the word ‘Court’. Section 9, Evidence Act, 
defines a Court as including all Judges and 
Magistrates and all persons, except arbitrators, 
legally authorised to take evidence. But this 
definition is only for the purposes of the Evi¬ 
dence Act. It cannot be applied generally in all 
contexts; see Queen-Empress v. Tulja, 12 Bom. 
36. Under 8. 4 (1) (m). Criminal P. C., any 
proceeding in the course of which evidence is or 
may be legally taken on oath is for the purposes 
of the Code included in the term, ‘Judicial pro¬ 
ceedings’. But as was observed by West J., in 
Queen Empress v. Tulja, 12 Bom. 86 this does 
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not involve the consequence that other inquiries 
are judicial proceedings, and that the funotiono- 
ries holding them are Judges or Courts. In the 
Bombay oass West J., pointed (At the distino- 
tioa between a judicial and an administrative 
inquiry aud relied on the observations of Blaok. 
burn J., in The Queen v. Price. (1869) 6 Q. B. 
418, which may bs usefully reproduced here. The 
observations are: 

“Where the common law or the legislature ha9 
cast on a person the obligation, where certain facts 
exist, not to form his opinion or exercise a discretion, 
bat to do a certain thing, then, no doubt, there is a 
preliminary inquiry whether those facts exist, and no 
doubt the person called upon to perform the obligation 
must, to some extent, exercise common sense, and see 
whether the facts do exist”, ( 

[8) West J., pointed out that 6uch a prelimi¬ 
nary inquiry is an administrative inquiry and 
not a judioial inquiry and proceeded to say 
that : 

“An inquiry is judioial if the object of it is to deter¬ 
mine a jural relation between one person and another 
or a group of persons; or between him and the commu¬ 
nity generally; but even a Judge, acting without each 
an object in view is not aoting judicially.” 

[9) If a body or authority doe3 not exercise 
judioial power, it cannot be a Court at all. In 
rooent years judicial power has been defined as 
a power to examine a given set of facts submit, 
ted for consideration with a view to pronouncing 
an authoritative decision as to the respective 
rights and liabilities of one or more parties and 
to carry the deoision intoeffeot. In an Australian 
case. Hiddart Parker and Co. v. Moorehead, 
Griffith 0. J. observed that the exeroiBe of judi- 
cial power 

"dees not begin until eome tribunal which has 
power to give a bindiog and authoritative decision 
(whether subject to appeal or not) is called upon to 
take action." 

A full report of the case is given in Swaer’s 
“Cases on the Constitution of the Common¬ 
wealth of Australia”. According to this definition 
it is only when a body ba3 the power not only 
to give a bindiog and authoritative decision bub 
also the power to enforoe that deoision, that it 
can be said that all the attributes of judicial 
power are present. 

[ 10 ) This definition of judioial power given 
by Griffith C. J., was approved by the Privy 
Council in Shell Co, of Australia v. Federal 
Commissioners of Taxation, (1931) A. 0. 275 : 
(100 L. J. p. 0 . 56). Lord Sankey delivering the 
judgment of the Board observed in this case: 

“The authorities are dear to show that there are v 
tribunals with many of the trappings of a Court which, 
nevertheless, are not Courts in the strict sense of 
exercising judicial powers. In that connection it may 
be usoful to enumerate some negative propositions on 
the subjeot: (1) A tribunal is not necessarily a Court 
in this strict sense because it gives a final deoisloD, 

(2) nor because it bears witnesses on oath, (3) nor be¬ 
cause two or moro contending parties appear bofore it 
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between whom it has to dejide, (-1) nor because it gives 
deoieions which afieol the rights ot subjects, (a) nor 
because there is an appeal to a Court. (6) nor because 
it is a body to whloh a matter is reieried by another 
body." 

[Ill Again the Privy Council in the Labour 
Relations Board v. J. John East Iron Works 
Ltd., A. J. B. (36) 1949 P. 0. 129! (63 C. W. N. 
389) after referring to the definition of judicial 
power given by Griffith, C. J. and to the deci¬ 
sion of the Privy Council in Shell Co., (193 1 
A. o. 275: 100 L. 3. P. 55) stated that: 

“.that there are many positive features which 

are essential to the existence of judicial power, yet by 
themselves are not conclusive of it, or that any combi¬ 
nation of such features will fail to establish a judioial 
power if, a3 is a common characteristic ol so called 
administrative tribunals, the ultimate decision may 
be determined not merely by the application of legal 
principles to ascertain fads but by considerations of 
policy also.” 

[ 12 ] Applying these principles here, we think 
there can be no doubt that in holding the in¬ 
quiry which Mr. Ghoshal is making, he is not 
exercising any judicial power or acting a3 a 
Court. For, it is plain from his statement 
as well as from the Government resolution 
that the soope of the inquiry is limited to find¬ 
ing facts. Mr. Ghoshal has not the power to 
give a binding and authoritative decision on the 
faots found by him or the power to carry the 
deoision into effeot. He has to make a report to 
the Government in respect of the facts that may 
be found by bim and the ultimate deoision of 
the Government of the report may be determined 
not merely by the application of legal principles 
to tho facta ascertained but by a consideration 
of policy also. Tho inquiry is in form and sub- 
stance a departmental inquiry and in holding 
that inquiry Mr. Ghoshal is merely acting as a 
Special Enquiry Officer and not as a Court of 
Special Magistrate. There are numerous autho¬ 
rities to show that an inquiry into the oonduot 
of a publio offioial made by an executive officer 
even if he happens to be a Magistrate or even if 
he administers oath to the witnesses during the 
course of the inquiry, is not a judioial proceeding 
and the office of the authority holding the 
inquiry would not he a Court. A reference need 
only be made to In re, Chotalal Mathuradas, 
92 Bom 936 and to Queen-Empress v. Ven• 
kataramanna, 93 Mad. 923 in the latter case a 
preliminary inquiry was held by a Sab Divisional 
Magistrate at the direotion of the District Magis- 
trate into the circumstances of a complaint of 
bribery against an Inspector of Polioe. In the 
course of the inquiry a witness made a false 
statement on oath before the Sub-Divisional 
Magistrate, held that the witness was bound to 
W1 the truth at the inquiry and granted sanction 
for hifl proseoution under b. 193, Penal Code. In 
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setting aside the order of the Sub.Divisional 
Magistrate sanctioning the prosecution of the 
witness, the Madras High Court observed: 

‘‘Under S. 197, Criminal P C., the Government or 
gome officer empowered in that behalf by the Govern¬ 
ment can alone grant the sanction required thereby 
and for that purpose tho Government or the Officer to 
whom the power is delegated must in some way inform 
his mind a* to whether or not he ought to grant sanc¬ 
tion, but there is no provision in the Criminal Proce¬ 
dure Code or Penal Code indicating how he is to do so. 
Unless he is authorised by some provision of law tc 
inform his mind by holding a judicial inquiry himself 
or by another there is no authority in him cr the 
person actiDg for him to administer an oath and the 
inquiry i9 merely a departmental inquiry. There is no 
such provision of law, and therefore, the inquiry bofore 
the deputy Magistrate in the course of which the 
alleged offence was committed was not a judioial 
proceeding with in S. 193, Penal Code, and the petitio¬ 
ner cannot be convicted under that section." 

[13] Here also, as was suggested by the learned 
Advooate-General, one of the objects of the 
inquiry that is being held by Mr. Ghoshal may 
be to enable the Government to take, if and 
when necessary, a deoision as to sanction under 
B. 197 of the Code. 

[14] We are, therefore, dear both on autho¬ 
rity and in principle, that the inquiry whiob 
Mr. Ghoshal iB holding is an adminBtrative 
inquiry and that it is not an inqury under the 
Code by a Court. This petition, therefore, for 
the transfer of that inquiry to a Court must be 
dismissed. 

[15] In the end we desire to add that we are 
inclined to think that the petitioner would have 
had no ground for making this application if the 
notification conferring magisterial powers on 
Mr. Ghoshal had mentioned specifically in terms 
of 8. 14, Criminal P. 0., “particular oases or 
a particular class or particular olasses of cases”, 
in regard to whioh tho magisterial power was to 
be exeroised. We confess we have found it 
difficult to understand the objeot of the Govern¬ 
ment in conferring these magisterial powers on 
Mr. Ghoshal. To a question put by the Benoh, 
the learned Advocate.General stated that tho 
purpose for which these magisterial powers were 
conferred on Mr. Ghoshal does not affect the 
issue raised in this petition. That is no doubt 
true; but the faot remains that the notification 
did contribute largely to the oonfusion and 
apprehension in the mind of the petitioner as to 
the nature of the inquiry whioh Mr. Ghoshal is 
holding and as to the capacity in whioh he is 
making the enquiry. 

[16] In the result this petition is dismissed. 

[17] Shinde J.—I agree. 

Petition dismissed. 


Chimansingh v. State (Dixit J.) 
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Mehta and Sanghi JJ. 

Sarjuprasad Raghuvirprasai— Appellant 
v. Dayashankar Shiv Sagar — Respondent. 

Second Appeal No. 99 of 1919, D/- 30 11-1949. 

(a) Tenancy Laws — Indore Land Revenue and 
Tenancy Act, S. 136 (1)—jurisdiction ol Civil Court 
—When barred—Test. 

To bar the jurisdiction of the Civil Court, under 
8. 136 (1) it muit bo established that the cause of 
action In the suit instituted to obtain a decree is one 
which the Government or Revenue Officer is empowered 
to decide. Where that is so, the civil Courts jurisdic¬ 
tion is ousted. (Para 4] 

Where a plaintiff sues for the possession of an agri¬ 
cultural bolding on the ground that he is the next heir 
of a deceased Flindu widow in whose name it stood, the 
matter is not one which the Government or a Revenue 
officer Is empowered to determine and hence the jurls- 
-diction of civil Court is not barred under 8.136 (1). 

(Para 4] 

(b) Civil P. C. (1908), Ss. 100-101-Second appeal 
—Question of fact —Relationship between parties is 
a question of fact. [Para 3] 

Anno. C P. 0., Ss. 100-101, N. 62. 

S. M. 8amvatsar—for Appellant ; Newaslcar— for 
Respondent. 

8anghi J. —The facts of the case, out of 
which this appeal arises, are there one Kamata- 
prasad owned houses and agricultural lands in 
Segaon. He died in year 1918 His brother 
Raghurangh’s widow Laxmibai took possession 
of the properties. Her name in respect of the 
lands was mutated in the Revenue Papers. She 
was not an heir of the deceased and her claim 
was not founded on any other title. Her posses¬ 
sion was, therefore adverse to the next heir. 
She died in the year 1942 and her possession 
having been perfeoted by presoription the houses 
and the lands were her property on her death. 
After her, Sarjuprasad 'Appellant) entered into 
possession of the lands and houses. On 30-6-1943, 
Dayashankar (Respondent) instituted a suit in the 
Court of Munsiff, Sendhawa claiming posses¬ 
sion of the houses and lands as the next heir 
of Laxmibai. The claim wa9 resisted on two 
grounds. Firstly that the plaintiff was not the 
next heir and secondly that he himself had 
acquired a title under the will dated 21-7-193G, 
made in his favour by Laxmibai. He also set 
up title as the validlv adooted son of Laxmibai 
but this ground was abandoned at the hearing 
of the appeal and so no more need bo said 
about it. 

(2) The learned Munsiff found that the plain- 
tiff bad proved his relationship to Laxmibai’s 
husband to make him in Hindu Law her next 
heir. He also found the will proved. Section 60 , 
Indore Land Revenue and Tenancy Act, how. 
ever, declares bequests of agricultural holdings 
made by pattedar tenants to be said and the 
defendant (Appellant) did not therefore aoquire 
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title of the lands under the will. Decree for pos- 
session of the lands only was made in favour of 
the plaintiff. On appeal by Sarjuprasad the 
defendant, the appeal was dismissed. He has 
come to this Court in second appeal. 

[3] His learned counsel at the hearing urged 
two grounds only out of the several put into 
the memorandum of appeal. He urged that im 
finding the respondent’s relationship to Raghu- 
vansh established, the Courts below had erred. 
This is a finding of fact which cannot be distur¬ 
bed in second appeal. The learned counsel did 
not suggest that the Courts had taken any in¬ 
admissible evidence into consideration. This 
ground therefore fails. 

[4] The other ground urged was that by reason 
of the provisions of s. 136 (l), Indore Land 
Revenue and Tenanoy Act, no civil Court could 
entertain the suit out of which the appeal arises. 
Sub-section (l) of S. 136 of the Aot is in these 
terms: 

"Except as otherwise provided in this Aot, no civil 
Court eball entertain any suit instituted or application 
made to obtain a decision or order on aoy matter which 
Government or a Revenue Officer ie, by this Act em¬ 
powered to determine decide, or dispose of.” 

I could not understand how the suit falls within 
the wording of this section. The learned coun- 
sel relied on a unreported decision of this Court 
in S. A. No. 225 of 1948. This was an appeal 
from Dhar State. A pattedar tenant had deli¬ 
vered possession ol his agricultural holding to 
the defendant by an unregistered instrument 
permitting him to use and enjoy the land for a 
period of seven years in lieu of a debt owed to 
the defendant. The pattedar tenant sued the 
defendant for possession in the holding on the 
ground that he had title to it under the patta. 
Rege J. who heard the appeal construed the trans¬ 
fer to be a lease and not a mortgage and the 
lease being for a period of more than one year 
was held to be void under the Land Revenue 
and Tenanoy Act in force in Dhar State. The 
plaintiff would, therefore, be entitled to posses¬ 
sion olaimed by him. But the learned Judge 
held that his suit cannot be entertained by a 
civil Court, being prohibited by S. 174, Dhar 
State Act. The wording of that section corres¬ 
ponds precisely with wording of S. 136, Indore 
State Aot, set forth above. The learned Judge 
disposed of this question in these words ; 

"There is however a pure question of law which has 
been overlooked in the Court below. Section 174, Land 
Revenae and Tenancy Aot, bars the jurisdiction of 
oivil Courts to entertain a suit or application made to 
obtain a decision on any matter which tho Darbar or a 
Revenue Officer is by that Act empowered to determine, 
decide or dispose of. The provisions above discussed 
together with those of S. 68 whloh give power to the 
Darbar to validate an improper transfer leave no doubt 
that prima facie the matter in this suit is within tha 
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-oompelacoe of the Darbar and the Revenue authorities 
and civil Courts have no jurisdiction.” 


With much respect I am unablo to ooncuc with 
the learned Judge in his opinioD. He give9 no 
reason for his decision. Looking back at the word- 
ingof 8.136 of the Indore Act, to bar jurisdiction 
of the civil Court it should be established that 
the suit was instituted to obtaiu a decree on a 
matter which the Government or a Revenue 
Officer was empowered to decide. Now, what 
were the matters to obtain a decision on which 
the suit under appeal was instituted by the 
respondent in the civil Court? The matters were 
that he was the next heir of Laxmibai and that 
on this ground he was entitled to possession of 
the agricultural holdings, which stood in her 
name. Neither the Government nor any Revenue 
Officer is empowered by the Act to determine 
title nor is it or he empowered to make the order 
that a pt-rson not in possession shall be put in 
possession of the holding in dispute. So also in 
Dhac case. It is inverting the position in law. 
It is the Revenue Offiter who could not eutertain 
the suits. If a person, in pursuance of a void 
transaction, is in possession of an agricultural 
holding, he is liable to be evioted by a Revenue 
Offioer under s. 90, Land Revenue and Tenanoy 
Aot. Independent of any person’s claim to suoh 
a land a, Revenue Officer can exercise the power 
of eviction but booause eviction of suoh a person 
is involved as a necessary consequenoe of a suit 
instituted by a plaintiff to obtain possession of 
the land based on title it cannot be said that 
jurisdiction of the civil Court is barred. The 
criterion is ba9tho Revenue Officer the power to 
deoide the matter which constitutes the plaintiff’s 
teause of aotion? If he has, the civil Court's 
jurisdiction is ousted. Rege J. has observed that 
under the Aot the Government has the power to 
•validate an improper transfer. I fail to see how 
this fact oan affect the jurisdiction of the oivil 
Court. To obtain ex post facto validation by 
the Government the defendant in wrongful 
possession may ask for stay of the suit but tbe 
power to validate oan have no bearing on the 
want of power in the Revenue Offioer or the 
-Government to deoide matter touohing the title 
of the plaintiff whioh is the ornx of the question. 

16 ] The appeal is without substance. It is 
dismissed with oosts. 

[6] Mehta J.—I agree. 

D-R-R- Appeal dismissed. 

[0, N. Id.] 
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Chaturvedi J, 

Sarwan and others — Appellants v. Kunii 
Juat —. Respondent, 

-Civil Mlao. Appeal No. 7 of 1949, D/- 9-1-1950 

M51M.B./7 4 8 


(a) Hindu Law — Debts — Suretyship debt — 
Liability oi grandson. 

Under MiUksbura a grandson i 3 not liable for a debt 
contracted by bis grandfather as surety and tbe ques¬ 
tion whether an? cons:deraiion was received by the 
grandlatLer does not arise. [Para 13] 

(b) Civil P. C. (1908), Ss. 50, 53 — Property of 
deceased — Joint Hindu iamiiy — Gwalior Civil 
P. C., S 260. 

In the case of a joint H ndu family on tbe death of a 
joint member who bappeis to be a debtor there are no 
assets that can b; folio wo J becaose the deceased’s 
share lap-es into the family by the piinoiple of survi¬ 
vorship. The burden is on the decree-holder to show 
that the property was the self-acquired property of the 
debtor. [Paras it, 15 ] 

Anno. Civil P. C., S. 50, N. 8 ; S. 53. N. 6 . 

Shiva D'tyal-for Appellants ; N. K. Cliajvalkar — 
{or Respondent. 

Judgment.—Learned counsel for the appel¬ 
lants in this second appeal contends that unlike 
a son tbe grandsons of Khuman deceased are 
not liable for a debteontraoud by Khaman as 
surety uuloss it is prosed that consideration 
was received by the grandfather for accepting 
the suretyship. This distinction between the 
liability of a son and that of a grandson was 
made in Narayan v Venkalacharya, 29 Bom. 
408 : (c Bom. L. R. 434 ). This deoi9ion is noted 
in Mulla’s Hindu Law without any comment 
upon it. In Gour’s Hindu Code (Edn. 4 ) an 
opinion is expressed a; p. 515 that this decision 
is not correot. In view of the decision of the 
Privy Council in Masitulla v. Damodar Pra - 
sad, 53 I. A. 204 : (a. I. R. (13) 1926 P. O. 105) 
whioh lays down that uuder Mitakihara law 
the liability of the sons, grandsons and great 
grandsons is co-extensive, this Bombay Court 
decision to the extent that it lays down a 
different rule for the son3 and grandsons is 
regarded by Mr. 8. V. Gupta in his Hindu Law 
( 1947 Edo.) at p. 733 to have been overruled. 

[ 2 l In Mahahrprasad v. Sn Narayan, 
A. I. R. (6) 1318 Pat. 315 : 13 pat. L j. 396) and 
in Balkrishna Sahai v. Syam Sunder Salmi, 
A. I. B. (7) 1920 Pat. 201 : (56 I. G. 962), the 
PatDa High Court expressed the opinion that a 
son and a grandson are equally iiablo foe the 
payment of the surety debts. But in both the 
oases it was only the question of son’s liability 
whioh was involved and the opinion about the 
law regarding the grandson’s liability must be 
considered as oliler, In Lyallpur Bank Ltd. 
v. Mehr Ghand, a. 1 . r. ( 21 ) 19^4 pesh. 13a : 
(163 1 . 0 . 78), Almond J. 0. followed Narayan v. 
Venkalacharya, S8 Bom. 4C8 ; (6 Bom. L. r! 
484) aDd observed that in tbe Privy Council 
case Masitullah v. Damodar Prasad , A. I. R. 
( 18 ) 1926 p. 0 .1(5 : (63 I. a. 201), the question 

was not one of surety debt, and so the general 

remarks of the Privy Council about the 00 . 
extensive nature of the liability of the son and 
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grandson cannot be applied to the case of surety 
debt. 

[3) The position thus comes down to this : 
that there are only two reported cases bearing 
directly on the point. The Peshawar decision 
only follows the reported ruling of the Bombay 
High Court and with respect to the learned Judge, 
it is difficult to find any cunvincing reasoning 
in the observations of Chandavarkar J. who 
delivered the Divisional Bench judgment in 
Naruyin v. Yenkatacharya, 28 Bom. 403 : 
(6 Bom. L. R, 434). He merely says at 
p. 411 that 

“the law a; laid down in the Mistaksbara, by which 
the parties are gsvernel, is that a grandson is not 
liable to pay a debs which his grandfather contracted 
as a surety unle3= the latter in accepting the liability 
of a surety received eome consideration for It.” 

[4] As remarked by Sulaiman C. J. and 
Rachhapal Siugh J. in Dwarka Das v. Kishen 
Das, 55 ALL. 675 : (A. I. R. (20) 1933 ALL. 587), 
“with great respect to the learned Judge, there seems 
to have been some mistakes in assuming that the law 
is laid down in these terms in the Milaksbara. As a 
matter of fact, we can find no passage therein wherein 
the liability of the grandson to pay the debt of a 
grandfather, contracted as a surety, is subject to the 
receipt of consideration.” 

The learned Judges in this case after citiDg 
many extraots from Manu, Yagnavalkya, Mitak- 
ehara Mayukha, Vishnu and others, were of 
opinion that the liability of the son exists in 
the case of surety for payment, but the liability 
of the grandsons for the payment of the debt 
incurred as surety does not exist at all. The 
case before the learned Judges was that of the 
liability of the son of the surety and cot of bis 
grandson and the remarks mentioned above 
should be taken to be obiter, though it must be 
conceded that the conclusions about the grand¬ 
son’s liability appear to be folly supported by 
the extracts quoted from the various Smritis in 
this ruling. 

[5l The Mitakshara is a book of the highest 
authority in the BaEaras School and the sub¬ 
ject is dealt with at length in its commentary on 
Ch. 2 of Yajnavalkja Smriti (Vol. 2 Part 3 of 
the Collection of Hindu Law Texts as edited 
and translated by Principal Gharpure). Verse 54 
of the said Smriti deals with the liability of the 
son of a surety and lays down that the 6ons 
are liable to pay the debt of their father incur¬ 
red as surety for payment only. Mitakshara 
commenting on this verse quotes Vyasa as 
sayiDg: 

^ Tjmi -far: g?T: 

“A grandeon ebould pay the debt of the grandfather; 
a eon should also pay that debt which is incurred 
as surety, equal in amount to the principal only : their 
Bone, moreover, should not pay ; this Is the fixed rule." 
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[6] Mitakshara thus dearly is of the opinion 
that a grandson should pay only ordinary- 
debts of his grandfather. He should not pap 
debts incurred as surety. 

[7] Sulapani in his Dipakalika comments o& 
verse 51 by quoting Katyayana as saying; 

S^joiffo 

A surety obligation is never to be paid by 
the grandsons; by the son even as equal 
amount i3 to be paid in all cases of paternal 
debt. (Gharpure, Edn. 2 p 81i). 

[8l The Mitakshara further adds that where- 
a surety for appearance or a surely by assu¬ 
rance has stood surety after obtaining a suffi¬ 
cient pledge, there even his sons should pay 
ths surety debt out of that very pledge. 

[9j In this connection the following verse of 
Katyayana is approved and quoted in the> 
Mitakshara: 

’Zltor m feral 

Ndr ftqr trcrcrcurfrw: wrastf 

(Where a man stands surety for appearance/ 
after obtaining a sufficient pledge from the 
debtor, bis son shall be compelled to pay the 
debt from the pledge in the absence of the 
father i. e. when the father is dead or has gone 
to a distant place.) 

[10) It may be noted here that the original 
word is It may be accurately rerdered a& 
equivalent to "pledge”. 1 find that ineome Eng. 
lish translations and in certain judicial deci¬ 
sions this expression is taken as equivalent to 
'consideration” which is not correct. There is 
distinct difference between 'pledge* and 'con¬ 
sideration*. Anything done, or any promise made, 
for the benefit of the principal may be a suffi¬ 
cient consideration for giving a guarantee*. 
(9. 127, Contract Act); and the forbearnce 
of a claim against a third pereon is regarded, 
as a sufficient consideration for a surety bond*, 
although there may be no express contract by 
the obligee to forbear, Jagadindra Nath v*. 
Chandra Nath, 91 cal 242. As ‘pledge* clearly 
implies a bailment of goods so, the deoisione 
in Ghulam Hussain v. Faiyaz Ali , A. I, B. 
(27) 1940 oudh 346: (15 Luck. 656), Kalicharan. 
v. Abdul Rahman , A I. R. (6) 1918 P. O. 226: 
(CO I 0. 651) and in Jagadir.dra Nath v. 
Chandra Nath , 31 Cal. 242, relied upon by 
learned counsel for the respondents, have rut 
bearing on the case before me. 

[11] Another point to be observed i3 this that 
the verse of Katyayana applies only to the 
case when a person becomes a surety for tho 
appearance of a debtor. There is no reference- 
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here to the surety for payment. Thus, it is not 
correct to say that in tha Mitakshara it is laid 
down that a grandson is liable to pay a debt 
which his grandfather contracted as a surety 
for payment of the latter received some consi¬ 
deration for it. 

[ 12 ] After discussing certain authorities 
Mabamobopadhyaya Kane at p. 447 of his His. 
tory of Dharma Shastra, vol. 3 (1946 Edn.) also 
observes: 

"As regards the suretyship debts of the father Yaj 
(II 54) Vjasa and Katjayana provide that when the 
father wa? a sorety fora payment, then the aon was 
bound to pay the principal of the debt for whioh the 
father etood surely,, but the son of aeon was Dot liable 
at all to pay the 9urety debt of his grandfather even 
when ibe latter wa3 a surety for payment." 

[13] This is, therefore, the law as laid down 
in the Mitakshara. The question whether any 
consideration was received by the grandfather 
dees not arise in such cases. It does not seem 
neoe9sary here to refer to Mayukha as parties 
in this oase are governed by the Mitakshara 
sobool. 

[14] Learned counsel for the respondents, 
then, contends that the grandsons are, under 
S. 60 , Civil P. C. (Gwalior, s. 260 ) liable to 
the extent of the property of the deceased which 
has come to their hands and has not been duly 
disposed of. It may be observed in this con¬ 
nection that in the case of a joint Hindu family 
on the death of a joint member who happens 
to be a debtor, there are no asseis that can be 
followed; because the deceased's sbaro lapses 
into the family by the principle of survivor¬ 
ship. The grandama get their property in their 
own right neither through their father nor 
through their grandfather. The test in su-h 
cases is that (whother ?) the property which the 
father oould sell in his lifetime is the only 
property that could be pursued by the creditor 
on bis death in the hands of his sons [per 
Mnkerji J. at p. 224 in Binda Prasad v. Raj 
Ballabh Sahai, A. I. R. (13) 1926 ALL. 220 1 (91 
I. C. 786). 

[16] The burden of proof thns was on the 
decree-holder toehow that the occupancy hold, 
mg was the self-ao^uired property of the deceased 
Khuman, that when he acquired it either by 
dint of his labour or by his money, Khuman's 
father was not joint with him, or that Khu- 
man’sson had no share either in the labour or 
•in tho money, 

[ 16 ] Learned counsel for the respondent 

reiiea on the tsstimony of Karan Sicgh which 

is held to bo thoroughly unreliable by the 
learned Subordinate Judge. I do not think Karan 
oinghB oral evidence consisting of a single 
sentence can help the deoree-holder or can be 
taken to be true. The Snb-Judge has observed 


that there is no evidence to show either that the 
Khata was Khuman’s scTf-acjuired proper¬ 
ty or that it was ancesiral. The Sub-Judge then 
8rgoes that if it had been ancestral the judg¬ 
ment-debtors would have p-oduced documen¬ 
tary evidence about the mutation proceedipgs 
ending in favour of Khuman. I think this argu¬ 
ment is fallacious. The burden of proof being 
on the decree-holder, it was his duty to show 
that tbe deceased Khuman did not inherit this 
Khata from his father but acquired it him¬ 
self. The border of proof Dot being properly 
discharged, the conclusion of the learned Sub- 
Judge is unwarranted. 

[171 The mutation proceedings of 12-4-43 show 
that Khuman died on P-1-43 and one of his eons 
Ram Din (father of the appellants) had pre-de. 
ceased him; the other son Jwali survived along 
with the appellant grandsons). Under the cir¬ 
cumstances I hold that iho grandsons’ sbaro is 
not liable for the security debts of their grand¬ 
father. 

[ 18 ] The appeal is accordingly allowed and 
the decree of the lower Appellate Court is set 
aside and that of the Court of first ina'ance is 
restored with costs in the lower Appellate Court 
and this Court. 

D -H' Appeal allowed. 


(G. N. 15 ] 
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Shinde and Dixit JJ. 

Anand Behari Mishra—Applicant v. The 
State. 

Criminal Mho. No. 57 of 1950, D/- 6-9-1950. 

(a) Public Safety - Preventive Detention Act 
(1950). S 3-Power of detention—Condition prece- 
dent foe exercise. 

It is the satisfaction of the detaining authority that 
matters under S. 3 and it is a condition precedent to 
the exercise of the powers of detention under the 
flection. (Para 7 j 

r.ism P o b y C o Si ! ,e , ,y r Preven,ive Detention Act 
uysoj, S. 3—Satisfaction under— Nature of—Bur¬ 
den of proof—How discharged. 

The word ‘satisfied’ doe 3 not import an arbitrary or 
Irrational state of being satisfied. It means ’reasonable 
satisfaction , But this condition about ‘reasonable 
sat'sfaotion Is not an objeotive precedent of faot cap- 

S r VTf 1 ' 00 \, Coaf ‘ 01 law like other 
positive fact. It ie a subjective condition inoapable of 

being determined by a party other than the one who 

hai to take aotion id the matter, [p ara 7 J 

- A f ®: • tbe Aok B ’?. 9 P> e °ary power to the detain- 

KS 1 7 U . ,3 . f0 . r J blm ‘°. arrlve at the ^.enable 

satisfaction and decide whether it is necessary to 
de ain tbe person. Where, therefore, an order of 

n ?/rt- 8h0WB thatthe aQlhori ‘y making 
tho order of detention was satisfied, a presumption 

arises in favour of the detaining authority and the 

S ® D the pctlti °o er wbo chaliengea the bona 
/ideaof the detaining authority, toshow, not that there 
was no reasonable satisfaction 1 , but to show that as a 
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matter of fact the order of detontion wag pa c eed with- 
out such satisfaction ns is required and that the detain¬ 
ing authority did not hold the opinion which he 
professed to hold and that, therefore, although the 
forma of law have keen observed, there has been a 
fraud on tho Act or an abuse of the powers giveo by 
the Legislature: (1941) 3 All E. L. R. 33S 1911-3 All. 
E. R. 388. A. I. R. (32) 1945 P. C. 156 and A. I. R. 
(37) 1950 F. C. 129, Rel. on. [Para 7] 

The heavy burden which lies on the petitioner is not 
discharged by a mere denial or by asserting that ho is 
not aware of any reasons or that be does not know why 
he has been dc-tuined or that he has not done anything 
wreng : Case law referred. [Para 11] 

(c) Public Safety — Preventive Detention Act 
(1950), S. 3—Satisfaction under—Powers of Court, 
to determine. 

A detenu is not entitled to urge that High Court 
Ebould enquire into the sufficiency of the material 
which was before the District Magistrate or reasonable¬ 
ness of his satisfaction with regard to the detention of 
the petitioner. All that he can urge is that the satis¬ 
faction of the detaining authority is not a real satis¬ 
faction. [Para 13] 

(d) Public Safety — Preventive Detention Act 
(1950), S. 7—Grounds to be supplied - Nature of — 
Non-compliance with section — Effect—Test to 
determine vagueness or precision of grounds. 

It is to be noted that under S. 7 tho grounds are not 
given to justify tho detention but to afford the detenu 
a chance to make a representation. The grounds fur¬ 
nished must be clear, precise and must disclose facts 
except tinse whioh tbe detaining authority considers 
to be against tbe public interest to disclose; otherwise 
the grounds would fail to servo tbe purpose for which 
they were intended by tho Parliament. The discretion 
given to the detaining authority under 8. 7 (2) is not 
to be exercised capriciously, and if no facts ate given 
or if they are given in 3uch a way as to make it impos¬ 
sible for the detcuu to make a representation against 
the ordor then there is a failure to comply with the 
mandatory provision of the section and the order of 
detention under 8. 3 cannot be bald to be good. 

[Para 14] 

It is, however, impossible to lay down an inflexible 
rule for determining whether tbe grounds furnished t) 
the detenu are vague or clear and precise. The question 
is to bs determined in each caso with reference to Its 
fact 9 and circumstances remembering that a certain 
amount cf vagueness is bound to occur when the facts 
are interwoven with the grounds and the detaining 
authority may consider the disclosure of tboso facts to 
be against tbe publio intereet. (Para 15] 

Anand-for Applicant; Government Advocate-for 
the State. 

Order.—Tbi3 is an application under 8. 491, 
Criminal P. 0 , by one Ram Bohari Lsl Mishra 
on behalf of bis father, Mr. Anand B9hari Misra, 
(referred to hereafter as the petitioner) who id 
detained under S. 3 (1) (a) (ii). Preventive Da- 
tention Aot, 1950, by an order passed by the 
District Magistrate of Gwalior bearing the date 
19 8 1910 for release from detention. The order 
of detention is in Hindi and when translated 

into English reads as follows: 

“Whereas I, Namdeo Raw Patil 8uba and District 
Magistrate Gird, am satisded with respect to Mr. 
Anand Debari Mi6bra, sou of Krishna Bebari Mishra 
resident of Sarafa Bazar Lashkar that with a view to 
preventing him from acting in any manner prejudicial 
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to the maintenance of public order it is necessary to 

detain him.Now therefore in exercise of the 

powers conferred by Eub e.(2) ofS. 3, Preventive Deten¬ 
tion Act (IV [4] 1950), I hereby direct that the said 
Anand Behari be detained.” 

The petitioner was furnished with the grounds 
of detention under 8. 7 of the Act on 22 8-1950. 
The application is supported by an affidavit of 
Ram Bahari Mishra. On 23 8-1950, Mr. Anand 
Bebari Mishra also filed an affidavit contro- 
verting the grounds of detention. Tbe District 
Magistrate has filed a return supported by an 
affidavit, against the application. 

[ 2 ] It is 3tated by the petitioner that be is 
an advocate of this High Court and the leader 
of opposition in tbe Madhya Bharat Legisla¬ 
ture. He wa3 arrested on 20-8-1950 at 6 A. M. 
at his residence under tho orders of the D.striot 
Magistrate. The petitioner goes on to say that 
his arrest and detention is mala fide. The 
order of detention was made by the District 
Magistrate not beoausa he was satisfied as re¬ 
quired by S. 3, Preventive Detention Aot, in 
order to safeguard the maintenance of publio 
order, but that it was passed with an ulterior 
motive to prevent the applicant, from moving 
the Raj Pramukh and the Government to sum¬ 
mon tbe Legislature to meet for tbe purpose of 
censuring the conduct of tbe Government in 
relation to certain incidents which occurred in 
Lasbbar on 9-0-1950; that the District Magis¬ 
trate made the order of detention at the sug. 
ge9tion of the Government without satisfying 
himself as to tbe necessity of detaining the 
petitioner. The applicant further 3ays that he 
is a respectable and peaceful citizen and bis 
efforts have always bsen directed towards paci¬ 
fying "the wounded and enraged feelings of tbe 
students in particular and the publio in gene. 
ral. M It is also 6tated in the application that 
the petitioner wa9 detained last year also with¬ 
out any reason and that he was released by this 
Court and further that the grounds of detention 
furnished to him are vague. 

[ 3 ] In his return and affidavit the District 
Magistrate admits that the petitioner is an 
advocate of this High Court and also a leaner 
of certain group in the Madhya Bharat Legis¬ 
lature. Ho has further said that it is not true 
that the order of detention was passed mala 
fide; it is also not true that the order was 
passed at the suggestion of the Government 
without applying hi3 mind to the question as 
to wheather there were before him sufficient 
grounds for satisfying himself that it was neces¬ 
sary to detain the petitioner with a view to 
preventing him from acting in any manner 
prejudicial to the maintenance of publio order. 
Tbe District Magistrate does not dispute that 
the petitioner is a reapeotable citizen but he 
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eayg tbat bis activities in the month of August 
have been prejudicial to the maintenance cf 
public order. He then saj s that tie order of 
detention passed lost year was not made by 
him but by his predecessor and that it has do 
relation to the circumstances in which the order 
id question in this petition bas been made. The 
District Magistrate states in the end that tbe 
grounds of detention supplied to tbe petitioner 
are speoific aDd that his detention is neither 
illegal nor improper. 

[i] The grounds of detention furnished to the 
petitioner under S. 7 of the Act read as follows : 

"artra w-v ?.r fanftqf w 

cPirarc srowf *? *hvt gRr 

fan/SHT ?rar 

«FR?T ^ 3?R tait<T TRd ill I 3TTO-5 d*IT 

«ni% srt wftir % It hr^t 

w-V fanfSfcTr ?r qefiH = 33*1 Pttra 
1 3?R 3RW3 It ^ ftsirfw Vft 5SI§ STWgbi 
a stft w jr q,ra<n $r4 ten 3 ?r erortSaw 
^Tcir-RiT q^r tr tRnrffw ^ i 3^sl 

gqwfljfr «r ampm trh ntcairia ten ter% 
qRwrq i »-*-v £r gawiRr <r pjil 

5# if. 

3T{ i%^ «err7 It amtf ^ aft 

wmtv, i afa v^s uw.z 

iral | p aiq wr 

[6] Mr. Anand who appeared on behalf of 
the petitionee made three submissions. The 
first was that the order of detention was and is 
bad, beoause the District Magistrate never had 
any material or facts ’for a reasonable satisfac¬ 
tion’ tbat the applicant bad been recently con¬ 
cerned in act9 prejudicial to the maintenance of 
pnblio order. The second was that the District 
Magistrate did not apply bis mind and never 
satisfied himeelf as required by 8. 8 of the Act. 
The third submission was tbat tbe grounds of 
detention were vague and general, and as on 
those grounds the petitioner conld not make a 
representation againBt the order of detention to 
the Government, the order of detention under 
8. 8 was bad. It is also argued by the learned 
counsel tbat the District Magistrate aoted on 
hearsay evidence of the police report and did 
not satisfy himself as to the necessity for detain, 
ing tbe petitioner on legal evidenoe and further 
that the facts stated in the grounds of detention 
are not correct. 
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[e] Before dealing with the contentions of 
tbe petitioner it seems necessary to reiterate tbe 
well-established propositions wbicli must be 
borne in mind in cor.sidtrirg h< w tbe matter 
Ehould be approached and in considering the 
propriety of acceding to tbe application for the 
issue of a direction of tbe nature of a habeas 
corpus for the release of tbe petitioner. 

(7l Tbe order under which tbe petitioner has 
been detained has been made under S. 3 (1) (a) 
(ii), Preventive Detention Act, 1060. which 
enables tbe Central Government or tbe State 
Government if it is satisfied with respect to any 
pereon that with a view to preventing him from 
acting in any manner prejudicial to the security 
of the State or the mainteoaoce of public order, 
to make an order directing tbat be be detained. 
Sub-section (2) of S. 3 provides that any District 
Magistrate or Sub Divisional Magistrate may, if 
satisfied as provided in sob-els. (ii) and (iii) of 
Cl. (a) of sub-s. (l). exeroise tbe power conferred 
by the said sub-section. Tbe order in the pre¬ 
sent case was made by the District Magistrate 
Gwalior, to safeguard tbe maintenance of public 
Order. It is dear from the wording of S. 3 that 1 
it is tbeeatisfaotion of the detaining authority! 
tbat matters, and it is a condition precedent to' 
tbe exeroise of tbe power of detention under the 
seotion. Tbe word ‘satisfied’ dees not import an 
arbitrary or irrational state of being eatisfied. 
It mean? 'reasonable satisfaction.’ But this con. 
dition about 'reasonable satisfaction’ is not an 
objective condition precedent of fact capable of 
determination by a Court of Law like any other 
positive fact. It is a subjective condition incapa- 
ble of being determined by a party other than 
tbe one who has to take action in the matter. 
For there is no impersonal standard of reason¬ 
able satisfaction and it would be impossible for 
a third party or a Court of Law to Bay tbat tbe 
detaining authority had arrived at an erroneous 
conclusion about the necessity of detaining a 
person or tbat ils conclusion was incorreot or 
unwarranted, unless the third party or the Court 
were also to place itself in the position of the 
detaining authority and were put in possession 
of all the information and knowledge both of 
faots and of policy or of publio interest which 
the detaining authority had. Ab 8 . 3 of the Act 
gives plenary power to the detaining authority 
it is for him to arrive at the reasonable satisfac¬ 
tion and deoide whether it is necessary to detain 
tbe person. Where, therefore, an order of deten- 
tion ex facie shows that the authority, making 
tbe order of detention was satisfied, a presump¬ 
tion arises in favour of the detaining authority 
and the burden lies on the petitioner, who ohal- 
lenges the bona fide of the detaining authority 
to show, not that there was no 'reasonable satis* 
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faction', but to show that as a matter of fact 
the order of detention was passed without such 
satisfaction as is required; and that the detain- 
ing authority did not hold the opinion which he 
professed to hold and that, therefore, although 
the forms of law have been observed, there has 
been a fraud on the Act or an abuse of the 
powers given by the Legislature. As was 
observed by Lord Wright in Greene v. Secre¬ 
tary of State for Home Affaire , 1941-3 ALL 
E. R. 389 : (59 T. L. R. 63) in connection with 
the construction of the prototype power of deten. 
tion contained in Rego. is (b), Defence General 
Regulations, 1939 : 

. ‘‘ T he only possible inquiry of fact, once the authen¬ 
ticity of the order and its application to the appellant 
are conceded or established, is as to whether the Homo 
Secretary had in his own mind what appeared to his 
mind to be reasonable cause. It is true that, in the 
words of Lord Bowen, the state of a man’s mind is as 
much a fact as the state of his digestion. If the Home 
Secretary were to misrepresent the state of his mind, 
that would bo fraud/* 

[8] These propositions have been laid down 
in Liversidge v. Anderson , (1941) 3 ALL E. R. 
338 : (lio L. j. K. b. 724) and Greene v. Home 
Secretary , (1941.3 ALL E. R. 389 : 69 T.L B. 63) 
referred to above. These propositions have been 
accepted by the various High Courts in India, 
while dealing with the power of detention given 
to the executive authority under the Defence of 
India Rules and the various Publio Safety Aots. 
In Greene's case : (1941-3 ALL E. R. 868 : 68 
T. L. R. 63) the matter was put in the Court of 
Appeal by Mackinnon L. J., thus: 

"The power of the Home Secrelary to issue a valid 
order depends upen the fulfilment of a condition. The 
nature of that condition is very material. It is not 
the existence of the objective faot e. g., that the person 
concerned is an alien. It is the existence of a subjec- 
tive 6tate of mind in the Home Secretary i. e., that he 
has reasonable grounds for believiDg certain facts to 
exist, and by implication, that he honestly entertains 
that belief. If an order asserting the existence of that 
state of mind and belief has been made in valid form, 
the onus upm the applicant of disproving its existence 
is obviously muoh more difficult to discharge than 
would be the disproof of one objective fact e. g., that 
the man is an alien. Evidence of the applicant that 
he does not know that there are any reasons for the 
Home Secretary's belief, or denial that there are or can 
be, any reasons for it, is not a sufficient discharge of 
the onu3 so as to call upon the Home Secretary to 
explain and justify the assertion of his order/* 

[9] Similar observations were made by the 
Privy Council in Emperor v. SibnathBinerjee t 
A. I. R. (32) 1945 P. 0. 156 : (l. L. R. (1945) 
Kar p. o. 871). Their Lordship of the Privy 
Council approved the dictum of the learned 
Chief Justice of the Federal Court of India in 
which he said : 

“It is quite a different thing to question the accuracy 
of a rcoital contained in a duly authenciated order, 
particularly where that recital purports to state as a 
fact the carrying cut of what I regard as a condition 
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necessary to the valid making of that order. In the 
njrma case the existence of such a recital in a duly 
authenticated order will, in the absence of any evidence 
as to its inaccurac) be accepted by a Court as establish¬ 
ing that the necessary condition’was fulfilled. The 
presence of the recital in the order will place a diffi¬ 
cult burden on the detenu to produce admissible 
evidence sufficient to establish even a prima facie ca<e 
that the recital is not accurate." 

[10] The eame view was very recently ex. 
pressed by the Federal Court in Machindar 
Shiwaji v. The King, a. i. r. (37) 1950 F. c. 
129 : (5l cr. L. J. 1480). In this case while deal¬ 
ing with s. 2 , C. P. and Berar Publio Safety Act, 
1948, it was observed: 

"Imtbe present case, S. 2 ( 1 ) (a), like most other 
similar enactments, authorises the doteDtion of any 
person if the Provincial Government is ‘satisfied’ that 
he is acting or is likely to act in a manner prejudicial 
to publio safety, order or tranquillity. The language 
clearly shows that the responsibility for making a 
detention order rests on the provincial executive. As 
they alone are entrusted with the duty of maintaining 
public peace, and it would be a serious derogation from 
that responsibility if the Court were to substitute its 
judgment /or the satisfaction of the executive authority 
and, to that end, uodertake an investigation of the 
sufficiency of the material of wbioh such satisfaction 
was grounded." 

[11] It may also be pointed out that the 
heavy burden whioh lies on the petitioner is not 
discharged by a mere denial or by asserting that 
be i3 not aware of any reasons, or that be doe3 
not know why he has been detained or that he 
has not done anything wrong. This proposition 
has also been laid down by Goddard L. J., in 
Greene's case (1941 3 ALL. E. R. 383 : 68 T. L. R. 
63) in the Court of Appeal. There are also, 
besides several decisions of High Courts, two 
cases of the Federal Coart directly in point. In 
Emperor v. Sibnath Banerjee , A. I. R. (30) 1943 
F. c. 75 : (45 or. L. J. 341), Spens C. J., whose 
judgment was upheld on appeal by the Privy 
Council observed: 

"It is not sufficient merely to allege that the deten¬ 
tion is not in good faith or bona fide or anything of 
that sort. Facts have got to be alleged by the detenu 
sufficient to persuade the Court that, although the order 
ex facie indicates that everything that ehould hive been 
done has been properly done, it is entitled or it is pro¬ 
per for the Court to call upon the Crown further to 
justify what is expressed to havo been done in the 
order." 

[12] To the same effect are the observations 
of the learned Chief Justice in Basanta Chandra 
v. Emperor , A. I. B. (82) 1945 F. 0. 18 : (46 
Cr. L. J. 559). Further, it is to bo noted that the 
detaining authority can act on hearsay evidence 
and is not required to obtain any legal evidence 
to found his satisfaction. The authority for this 
proposition is the dictum of Viscount Maugham 
in Liversidge v. Anderson , (1941.3 ALL E. B. 
338 : 110 L. J. K. B. 724). 

[13] Coming now to the examination of the 
petition itself in the light to these settled prinoi- 
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-plea, we find that the petitioner has altogether 
failed to discharge the heavy burden which lies 
on him to show that the order of hie detention 
. waa or is mala fide. The petitioner is not entitl. 
ed to urge that this Court should enquire into 
the sufficiency of the materal which was before 
the District Magistrate or reasonableness of his 
satisfaction with regard to tbe detention of the 
petitioner. All that be can urge is that the satis¬ 
faction of the detaining authority i3 not a real 
satisfaction. Now, all that the petitioner has 
-done in this oase in discharging the onus whioh 
is upon him to show that the District Magistrate 
■was acting mala fide and that on his part there 
was no satisfaction, is to file hie own affidavit 
making a general assertion, that his detention is 
not in good faith, that he has been detained 
with an ulterior motive at tbe suggestion of tbe 
Government and that he has not ooncerned 
himself with the activities of the type mentioned 
by the District Magistrate in the grounds of 
^detention, and that bis efforts have always been 
<direoted to oalm tbe agitated students and the 
members of tbe publio. But, as already pointed 
out, suoh assertions by the detenu do not displace 
the onus that lies on him to Bhow that the order 
'Of detention is mala fide and that the Distrlot 
Magistrate misrepresented the etate of his mind 
^and that on his part there wa3 no satisfaction. 
Tbe state of mind of the detaining authority is 
primarily a fact within his own knowledge, and 
on this point the District Magistrate said in his 
'affidavit that, as a matter of faot there was 
material before him on whioh he was satisfied in 
•■affect that the petitioner was concerning himself 
in the events whioh followed the firing of 
Sth August and was inoiting by delivering 
speeohea and by seoret propaganda, the students 
to break law and to disturb publio order and 
inoiting the displaced persons to resort to violenoe 
against Mohammedans. The grounds furnished 
to the petitioner contained a statement of all the 
material on whioh the District Magistrate has 
formed bis satisfaction. In our view, neither the 
assertion in the petitioner's affidavit nor any. 
thing whioh has been pointed out on behalf of 
the applicant by his learned counsel ebows that 
the Dietriot Magistrate had not that state of 
mind whioh is necessary for making an order 
onder 8. 8 of the Aot and that the Distriot 
Magialrate without applying his mind to the 
material before him came to the conclusion that 
4fc was necessary to detain the petitioner. 

Ill] Turning bow to the contention of the 
learned oounsel for the petitioner tbat the 
'grounds furnished to the petitioner are vague 
«nd consequently the order of detention iB bad, 
jro are inclined to think that in the present case 
grounds supplied do not suffer from any 
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vagueness. In support of bis contention learned 
counsel referred ns to several decisions of other 
High Courts given in connection with local 
Public Safety Acts and maintained that the 
grounds would be vague if they do not disclose 
all tbe facts and details for the purpose of enabl¬ 
ing him to make an effective reireseolation 
against the order of detention. In our opinion, 
very little assistance can be derived in the pre¬ 
sent case from the decisions of the High Courts 
bearing on the provisions in this respect contain¬ 
ed in the local Public Safety Acts. Many of these 
Acts draw a distinction between grounds, parti¬ 
culars and facts and require tbe detaining antho- 
rity to furnish to the detenu without disclosing 
facts which would be against the public interest, to 
diBdose tbe grounds and such other particulars as 
are in the opinion of tbe detaining authority suffi¬ 
cient to enable tbe detenu to make a repre¬ 
sentation. There is a material difference in the 
section of Preventive Detention Act, 1950, and 
the provisions in the local Public Safety Aota 
about furnishing the grounds. Section 7 of the 
Act makes it incumbent upon the detaining 
authority to communicate to the person detain¬ 
ed the grounds on whioh the order has been 
made and to afford him the earliest opportunity 
of making a representation against the order. Sub¬ 
section ( 2 ) of this seotion says that the detaining 
authority shall not be required to disclose facts 
whioh it considers to be against the publio interest 
to disclose. It must be. remembered that eub-e. ( 2 ) 
does not prohibit the disclosure of faots. All tbat it 
doep, is to give the detaining authority a discretion 
to withhold certain faots in publio interest. It is 
clear from the scheme of the Preventive Deten. 
tion Aot, 1950, that S. 7 provides a very impor- 
tant and valuable safeguard to the citizens. It 
iB to be noted that the grounds are not given to 
justify the detention but to afford the detenu a 
chance to make a representation. Section 7 en¬ 
joins that the detaining authority shall afford to 
the detenu an earliest opportunity of making a 
representation. Tbe opportunity most be early 
in duration of time, and at the same time it must 
be an opportunity by giving the detenu facilities 
and by apprising him of facts to enable him to 
make a representation. It is, therefore, notsuffi- 
oient to tell the detenu merely the clause of sub. 
s. (l) of 3. 8, under whioh he has been detained or 
the conclusions whioh the detaining authority has 
formed on faots. The grounds furnished must be 
clear, preoise and must disoloEe facts except 
those whioh the detaining authority oonaiderB to 
be against the public interest to disolose; other¬ 
wise the grounds would fail to serve the purpose 
for whioh they were intended by the Parliament 
The discretion given to the detaining authority 
under b. 7 ( 2 ) is not to be exeroised oaprioioua. 
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ly, and if no facts are given or if (hey 
are given in such a way os to cake it 
impossible for the detenu to make a representa- 
tion against the order then there is a failure to 
comply with the mandatory provision of the 
section and the detenu is deprived of the valu¬ 
able safeguard of 1 the earliest opportunity, of 
making a representation.” If the cocmunica. 
tion under S. 7 of the Act is had lor want of 
iprec'eicn. the order of detention under B. 3 
caDnot be teld to be good. The reason is that 
an order of detention under S. 3 is in the nature 
of a preliminary order against which a detenu can 
make a representation on being famished with 
the grounds of detention. The final orders after 
a consideration of the representation are passed 
under 6. 11 confirming or modifying or cancell¬ 
ing the order under S. 3. If, therefore, the com¬ 
munication under S 7 of the Act is defective, 
the final order passed on the representation made 
on such a defective communication cannot be 
held to be good. 

[ 16 ] It is, however, impossible to lay down 
an inflexible rule for determining whether the 
grounde furnished to th9 detenu are vague or 
char and precise. The question is to he deter, 
mined in each case with reference to its facts 
and oircumstances remembering that a certain 
amount of vagueness is bound to occur when 
the facts are interwoven with the grounds and 
the detaining authority may consider the dis¬ 
closure of those facts to be egainst the public 
interest. 

[16] In the present case, the grounds furnish, 
ed to the petitioner informed him that takiDg 
advantage of the unfortunate incident which 
occurred on 9-8-1950, he wa3 by delivering 
speeches and secret propagandas inciting the 
6tudents to disturb public peace, aud that as a 
result of the petitioner's incitement the students 
took out a procession and forcibly removed dead 
bodies from the hospital, and further that the 
petitioner incited the displaced persons to resort 
to violence against Mohammedans, and that the 
petitioner oontinus3 to indulge in such activities. 
Learned counsel for the petitioner said that in 
these grounds no details are given as to the 
time and place of the speeches said to have been 
delivered by the petitioner or as to the nature 
of the speeches or as to the manner in which he 
incited the students and the displaced persons to 
do the acts mentioned in the grounds. It is true 
that these details have not been furnished to the 
petitioner But it cannot be said that the grounds 
do not at all give any indication of the nature 
of the activities of the petitioner so as to make 
it impossible for him to make a representation 
against the order. It is significant that the peti¬ 
tioner in his affidavit has not stated that during 
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the period from 9-S-50 until the making of the 
order of detention he was not in Lasbkar or that 
he made no speeches duriDg this period or that 
be baa no contacts with the students. On the 
other band it is dear from Para. 8 of the peti. 
tioner’s affidavit that duriDg this period he had 
contacts with the students and that he was aoti. 
velv interesting himself in eecurmg the releae^ 
of some other persons arrested. The petitioner, 
no doubt, says that his activities during this 
period were not prejudicial to the maintenance 
of public order. But all the same if we start with 
the presumption, as we must as already indicated, 
that the District Magistrate camG to the conclu¬ 
sion that the petitioner's activities were prejudi¬ 
cial to the maintenance of public order, then we 
have no doubt that the detaining authority bad 
satisfied itself that it was Decessary to detain 
the petitioner with a view to preventing him 
from acting in aoy manner prejudicial to the 
maintenance of publio order, and we cannot 
enter into the question whether the satisfaction 
of the District Magistiate was reasonable or 
not. 

[17] We are accordingly satisfied that the 
petitioner Mr. ADand Behari Mishra is legally 
and properly detained and is, therefore, not en- 
titled to be released. The application fails and. 
is dismissed. 

D.h.R. Application dismissed, 

[C. N. 16.] 

A. I. R. (38) 1951 Madhya Bharat 56 
Shinde and Dixit JJ. 

Kashi Nath Gupta—Applicant v. The Stat *. 

Criminal MifC. No. 58 of 1950, D/- 6-9*1950. 

(a) Public Safety — Preventive Detention Act 
(1950), S. 3 (1) (a) (ii)-Ord-r of detention under — 
Mala fide nature —Proof of—Onus—Prior detention 
under ordinary law. 

The arrest of a person UDdei S. 151, Criminal P. 0* 
or under some other provisions of ordinary law does 
not preclude the exercise of the powers under the Pre¬ 
ventive Detention Act, 1950. Nor is the mere fact that 
the ^person wa3 first arrested under the ordinary lav 
and later ordered to be detained, in itself, sufficient to 
prove that the order of detention was malajidi. There 
must be other circumstances or evidence to show that 
the detaining authority acted mala fide I A. I. B. (35) 
1918 All. 281; A. I. R. (36) 1949 Mad. 712 and A. I. B. 
(37) 1950 Mad. 162, Rtf. 

Mere suspicion is not enough to discharge the heavy 
burden which lies on the detenu to show that the order 
of detention was passed mala fide : [Para 4] 

(b) Public Safety — Preventive Detention Act 
(1950), S 3 (1)—Order of detention under—Validity 
— Powers of Court to determine — Vagueness of 
grounds—Effect. 

Though it is not competent to the Court to enquire 
into the sufficiency of the materials and the reasona¬ 
bleness of the grounds on which the detalnin g autho¬ 
rity wa3 satisfied that it was necessary to make the* 
order under S. 3 (1), the grounds can be scrutiai sed ter 
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E ee whether the delating aothority bad the state ot 
satisfaction necessary to make an order under the 
section. A. I. R- (38) 1951 M. B. 51, Rtl. on. 

Where a careful scrutiny of.the grounds show that 
they are indefinite and vague on which it is clearly cot 
no=sib,e for the applicant to make any representation 
and they also show that the District Magistrate had not 
the state of satisfaction which be professed to have 
when he made the order of detention, the statutory 
requirement of satisfaction has not been fulfilled and 
the detention of the applicant is not justified. 

[Paras 6,12] 

(c) Public Safety — Preventive Detention Act 
(1950), S.3 (1)- Power ol detention under—Object of. 

The powers under such an Act as the Preventive 
Detention Act are for the purpose of preventive 
detention and they are not punitive in their nature. A 
person cannot be detained under the Act for what be 
has already done bat in order to prevent him from 
acliog in any manner prejudicial to the matters men¬ 
tioned in S. 3 (1) of the Act. A. I. R. (33) 1946 Bom. 
32, Ref. [Para 8) 

Dey, Inamdar and Lalif Ahmad — for Applicant; 
ifungare, 0overnmonl-Advocate — for the State. 

Order.—This is an application under S. 491, 
Criminal P. 0. on behalf of the petitioner Kashi. 
nath Qupta, who is at present under detention 
in Central Jail L&Bbkar, in accordance with an 
Order passed by the District Magistrate Gwalior 
on 18 8-1950 under 8. 8 (l), (a), (ii), Preventive 
Detention Aot, 1950 (lv (4) of i960). In the order 
of detention wbioh is in Hindi Mr. Namdeorao 
Patil, the District Magistrate of Gwalior has 
averred that he is satisfied with respect to the 
petitioner that it is necessary to detain him with 
a view to prevent him from aoting in any 
manner prejudicial to the maintenance of publio 
order. 

[2] In the application it has been Btated that 
Kaehinatb Gupta was arrested on 19-8-1950 at 
A A. M. under S. 161, Criminal P. 0. by the Sub- 
InBpeotor of polioe Gwalior; that when the police 
•uthorities refused to release him on bail, the 
petitioner applied to the City Magistrate, Lash- 
kar, for being released on bail which was granted. 
But subsequently the police refused to release 
him on bail and served him on 19-8 19E0 at 7 
P. M., with an order of detention purported to 
have been passed by the Diotriot Magistrate on 
18.8-1960. It is then stated that the order of 
detention is mala fide passed for the purpose 
of preventing the applicant from being released 
on bail; that the grounds of detention furnished 
to the petitioner are vague and indefinite and 
the District Magistrate was not satisfied at the 
time the petitioner was arrested that it was 
necessary to detain him with a view fo prevent- 
ing him for aoting in any manner prejudicial.to 
the maintenance of public order. The applicant 
haa supported the application by filing an affi¬ 
davit in which be mentions that the grounds of 
detention supplied to him are utterly vague and 
it ia impossible for him to make any repressnta- 
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tion on those grounds and that at no time be in 
any manner urged the students or the labourers 
to resort to strike and viol.'nee or to break the 
law. 

[ 3 ] In the return against the application and 
the affidavit in support of it, sworn by the Dis¬ 
trict Magistrate, it has teeD admitted that the 
petitioner was arrested on 19-8-1950 at 1 A. M, 
under S. 161, Criminal P. C. But the District 
Magistrate further states that the order ot deten¬ 
tion was passed by him on 18-8.1950 and it was 
served on the epplicant on 19-8- 1960 at 5-30 a . M. 
The District Magistrate also said in bi3 affidavit 
that it was not true that the order of detention 
was mala Jide and that it wa9 also not true 
that the order was passed without satisfying 
himself as to whether it was necessary to detain 
the applicant with a view to preventing him 
from actiDg in any manner prejudicial to the 
maintenance of publio order. The statement 
contained in the grounds of detention have been 
repeated in the affidavit sworn by the District 
Magistrate. 

[ 4 ] Mr. Dey, the loarmd counsel for the 
applicant first contende that even though the 
order of detention bore the date 18 8.1950, when 
it was served on the >9th upon the petitioner, it 
was an antedated order which bad Dot been 
passed on 18th August, and that it was passed 
after the applicant had been arrested in the early 
morning on the 19th. It i9 argued that the appli¬ 
cant’s detention under the order was illegal as 
he could not have been detained after having 
been arrested under S. 151, Criminal P. 0. and 
further that the very fact that the applicant was 
first arrested under 8. 161 , Criminal P. 0., and 
later on ordered to be detained under the Pre¬ 
ventive Detention Act in spite of an order of the 
City Magistrate directing the police authorities 
to release him on bail, in itself, shows that the 
order of detention was passed mala fide with¬ 
out the state of satisfaction required under 3 . 3 
of the Aot, and with an ulterior motive of pre¬ 
venting the applicant from being released on 
bail. As to this contention it must first be ob¬ 
served that S. 161 , Criminal P. 0., authorises a 
police officer to arrest a person designing to 
commit a cognizable offence. The detention 
under the Aot (IV [4] of i960) is wholly for a 
different purpose, namely, to prevent a person 
from acting in any manner prejudicial to the 
matters mentioned in S. 3(1) of the Aot. The; 
arrest of a person under s. 161 'or under some; 
other provisions of ordinary law does not pre¬ 
clude the exercise of the powers under the Pre¬ 
ventive Detention Aot, i960. Nor is the mere 
fact that the person was first arrested under the 
ordinary law and later ordered to le detained, 
in itself, sufficient to prove that the order of 


58 Madhya Bharat Kashi Nath 

detention was mall fide. There must be other 
circumstances or eviden09 to show that the 
detaining authority aoted mala fide. A similar 
view has been taken with reference to Local 
Public Safety Acts in Moolchand v. Emperor, 
A. I. It. (35) 1948 ALL. 291: (49 Cr. L. 3. 352) 
Dasappa v. Dist. Magistrate, South Kanara, 
A. I. R. (36) 1949 Mad. 712: (51 Cr. L. J. 133) and 
A. I. R. ( 37 ) i960 Mad. 162. In the present 
case the District Magistrate has stated in his 
affidavit that he did as a matter of fact pass the 
order of detention on 18 th August. Now, as the 
question as to when the order of detention was 
actually passed is not a matter within the 
knowledge of the applicant, we must accept the 
etatcmentin the affidavit of the District Magie- 
(rate that the order was passed on 18th August. 
The District Magistrate has also stated in the 
return against the application, that tlje order 
W83 served on the petitioner on 19-8-1950 at 
5 90 A. M i. e. nearly an hour after he was 
arrested under 8.151 aud that subsequently an 
order granting bail to the applicant was made 
by the Magistrate. If thie is true, it appears to 
us strange how the Sub-Inspeotor who arrested 
the applicant under 8. 151, Criminal P. 0., was 
unaware of the order of detention until he him¬ 
self served it upon the petitioner, and why the 
fact of the detention was not brought to the 
notice of the Magistrate who granted the bail. 
This circumstance no dout create? some suspicion 
as to whether the satisfaction as required under 
8. 3 of the Act of the District Magistrate was 
real. It is true that mere suspicion is not enough 
to discharge the heavy burden wbioh lies on the 
detenu to show that the order of detention was 
passed mala fide. But, as will be shown here¬ 
after, the applicant has succeeded in showing 
that the order was mala fide. 

[5] The nest condition of the learned coun¬ 
sel for the petitioner is that the grounds of 
detention furnished to the detenu are vague and 
indefinite; that they themeelves indicate that 
the District Magistrate did not satisfy himself 
with respect to the applicant that his detection 
was necessary with a view to preventing him 
from acting in any manner prejudicial to the 
maintenance of public order; and that on those 
grounds the petitioner cannot legally be detained 
in the .interests of the maintenance of public 
order. It is, therefore, urged that the order of 
detention and the continuance of the detention 
thereunder are illegal. 

[G] In our opinion this objection of the dete¬ 
nu is well-founded. We have already today 
indicated in our order in the petition of Anand 
Behari Mtshra v. State, Cr. Miso. No. 67 of 
|60; (A. i. b. (36) 1951 M. B. 51) that it.is not com- 
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petent to the Court to enquire into the suffi¬ 
ciency of the materials and the reasonableness 
of the grounds on which the detaining authority 
was satisfied that it was necessary to make the 
order; but that the grounds can be scratinised 
to see whether the detaining authority had the 
slate of satisfaction neosssary to make an ordsr 
under s. 3, Preventive Detention Aot i960. It 
has also been pointed out in that case that if the 
grounds of detention are vague and indefinite 
making it impossible for the detenu to make 
auy representation, and thus indicating that the 
detaining authority had not the condition of the 
mind required under s. 3 of the Aot, then the 
order of detention and the continuance of deten¬ 
tion under that order are illegal. 

[7] The grounds of detention supplied to the 
petitioner are as follows: 

“ q; 3 ff Hfo V£-V HRq <£tft 

str cr<ir 3ifq^ 4k 

£r kh % aft w ark ft|q ftfliRq; qq*- 

q* arsrrRT afa swfcnr 

ft ft i 

srrq ft; sa ft ciro w-v 

# 3Tpft faiifWr % =*3 sjrr <rar 

fto gw §| ftftsr ft ate 

5T5J*T ft 3^t?55n ft lifter fftqi 3TN 
fftirfftqf ft flaw«srq q;ft ft sir* a#i far i 
cifo ft artqft qqr 3nq$ 3pq 

sifftqt ft aiur ft fto air* ftcffars 
fa % ft ft* qq^ftt 5^3 ft 1 
q fftqqftft ft sri^rr qq 3f?qq ft; 
fftqqsr afrc qfa ^qjR qqiraqT an 3rrq;fm far, 
q hh qq«rc % & & ftft qffqq* % fa 

fa ft# ft ?Plt ft Q5RI qqr ft | rffo 

ft fturftqr % *rqiq ft a^q^a % ^rtr ?3r q* 
3ft q,r ft* qipjql qqq far; snft arrqft qm 
far qqr qft afarffq far 1 

or. fate 1 Y- 4 -V qq anq ft q^ 

3??r ft q te HRjftq gr?q ftarft % gift qq ftRrftt 
qqrqr ^rq 1 sa q»r$r $r ft; aft s°it 
3 ?r< fftgq 3 cq?i fftsqr 1 

% fate ^ ft 

aq.R qi Hfqq 1 ^ fftfl h Hiqsiftqi 5iifft ft 
qpqr Hew fr 3 tit ^qqr ft m aqR 

qj qRqr^qr ^ 1 
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c. 3tn: M ^r3Tr % sot# aiitrar 
*s*Rr ^ i»feftr>^r shh £fct7 
1 13{»ft *fr <rcRR 3ir0 1 1 ** 

[8] It wodd appear from the grounds repro. 
daced above that in gtoand91 and 4 it is nearly 
stated that the applicant had been planning to 
excite in the students and the labourers bad 
feeliDgs towards Government and had been sug¬ 
gesting to them to take out a funeral procession 
of an effigy of the Chief Minister. Now, merely 
exoiting or attempting to excite in others dis¬ 
affection and bad feelings towards the Govern¬ 
ment cannot be regarded 89 justifying ground 
■for detention, unless it is such a3 to undermine 
the maintenance of public order, in the interests 
of whioh the applicant bas been detained. But 
in these two ground9 there is nothing to show 
that the petitioner was engaged in activities per 
s» prejudicial to the maintenance of public order. 
There is no reference at all to the nature of the 
petitioner’s activities subversive of publio order. 
In ground 2 it is mentioned that the petitioner 
instigated the students to violate the ban imposed 
by the District Magistrate and thus bteak the 
( law. It is unnecessary to emphasise the fact that 
the powers under such an Act as the Preventive 
Detention Act are for the purpose of preventive 
detention and they are not punitive in their 
nature. A person cannot be detained under the 
Act for what he has already done bnt in order 
to prevent him from acting in any manner pre¬ 
judicial to the matters mentioned in 8. 3 (l) of 
the Act, (sea Baji Baev. Emperor, A,I. R. (33) 
1946 Born. 32: (47 Bom. L. B. 675)). 

[9] The learned Government Advocate rightly 
and frankly conceded that ground 2 cannot by 
itself bo a justifying ground for detention; he 
however said that the material contained in 
this ground and ground 8 is of rationally pro¬ 
bative value, on which the District Magistrate 
oould base his satisfaction. But in our view 
ground 8 is also utterly vague Therein, it is 
mentioned that as a result of the applicant’s 

MWr the workers of J. 0. Mill and Motilal 

Agrawal Mills struck work, took out a procession 
and raided the Congress office. The word ‘ sRoif ’ 

acojrding to the Hindi Sahitya Sammelan 
Dictionary, whioh we regard as quite authori- 
totive, means‘inspiration’. There is no indication 
in the ground as to whether the labourers were 
inspired to do these acts by any acts or spee. 
Ohes.of the applicant or whether they derived 
inspiration to do these acts from the mere 
personality of the applicant. It is stated in 
ground 3 that on 10-8-50 the applicant along 
with other students took away dead bodies from 
the hospital and oommitled an illegal Aot. Here 
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agaio, if the applicant in removing the dead 
bodies from the hospital did commit any illegal 
act and an offence, that would be a ground for 
prosecuting him under the ordinary law; it 
cannot afford a ground for preventive detention. 

[ 10 ) Ground 5 is unintelligible and ungram¬ 
matical. It say3; 

; vv^-v €r ?rar3ft r 
ssk % ft ftqq sirorft? n 
3P?r im fr an* 3rrnm ?f*rc ^ ™ 

This ground is meaningless and exhibits gross 
carelessness on the part of the District Magis¬ 
trate. There is no reference in tbe ground to 
the activities of the applicant or for the matter 
ot that l% that of any other person The learned 
Government Advocate said that there is some 
typing mistake in ground 5 . We are unable to 
ac:ept^this explanation as we find that in this 
ground the word HIT 7 ! has been corrected by 
the District Magistrate in his own band. In our 
view thi3 error or mistake in ground 5 which 
shows that the District Magistrate did not apply 
due care and attention to the matter of the 
applicant’s detention is fatal to the order of the 
detention. We cannot do better than quote 
here the observations of a Division Bench of 
the Bombay High Court in Purushottam Das 
Tirkumias v. Emperor, a. I. R. (33) 1946 Bom. 
333: (48 Or. L. J. 24 ): 

“Tbe difficult position in which a detenu iG placed 
in sach oircamstaocee, therefore makes it incumbent on 
the authority directing the detention to apply all poesible 
care and attention to the materials placed before it 
before making the order of detention; and even a 
slight error of evidence of carelessness would tend to 
show that the necessary amount of care and attention 
had not been bestowed in the examination and consi¬ 
deration of such materials by suoh authority." 

[ill Ground 6 is no ground at all. It merely 
says that the tendencies, plans and activities of 
the applicant which are shown by the above 
facts are continuing. 

[ 12 ] On a careful scrutiny of the above 
grounds we thiuk that they are indefinite and 
vague. With those grounds it i8 clearly not 
possible for the applicant to make any represen. 
tation. The grounds also show that the District 
Magistrate had not the state of satisfaction 
whioh he professed to have when ho made the 
order of detention. As the statutory require¬ 
ment of satisfaction has not been fulfilled, the 
detention of the applicant is not justified. 

[13] Learned counsel for the petitioner also 
took the objection that the order of detention is 
bad in that it does not specify the period for 
whioh the applioant has been detained. In the 
grounds of detention furnished to the applioant 
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it was mentioned that the detention of the 
applicant is for a period of one month. The 
question raised is cf considerable importance 
and not free from difficulty. In the view we 
have taken of the contention of the applicant 
about the absence of the required state of mind 
of the District Magistrate when lie made the 
order of detention, we do not think it necessary 
to express any opinion od the question of speci¬ 
fying the period of detention in the order of 
detention, especially when we have not had the 
benefit of a considered and reasoned argument 
on the point from the applicant. 

[ 14 ] For the above reasons, this application 
is accepted and we direct that the petitioner be 
set at liberty forthwith. 

D.R.B. Application allowed. 

[C. N. 17.) 

A. I. P. (38) 19S1 Madhya Bharat .60 

Dixit J. 

RamlhoresinQh — Appellant v. Madho Bao 
— Respondent. 

Second Appeal No. 85 of 1950, D/- 23-8-1950. 

Civil P. C. (1903), Ss. 100, 115 — Appeal after 
rejection oi revision. 

It a revision is rejected as incompetent by tbe High 
Court tbe party mny subsequently file an appeal againet 
the decision of the lower Court. But when a revision 
petition is dismissed on merits and the decision of the 
lower Ciurt becomes final the party cannot invoke the 
jurisdiction of the High Court by subsequently filing an 
appeal against tbe dec : sion of the lower Court and 
suppressing the fact of dismissal of tbe revision. 

[Para 2] 

Anno. C. P. C., S. 100, N. 2, S. 115, N. 2. 

Anand—for Appelant ; Oarg—for Respondent. 

Judgment. — This is an appeal against the 
decision of the District Judge, Gwalior, confirm¬ 
ing the judgment and decree cf the trial Court 
allowing the plnintiff’s claim for ejectment of 
the defendant.appellant from a house and arrears 
of rent. The appeal was admitted by me on 
13. 7 .60 and tbe execution of the decree in so far 
as it relates to ejectment was ordered to be 
stayed and notice was directed to be issued to 
the respondent to show cause why the stay order 
should not be made absolute. The appeal was 
put up before me for hearing contentions of the 
parties on tbe question of etay of execution of 
the decree. 

[ 2 ] Mr. Gacga Sahay Garg for the respon¬ 
dent contended that this appeal is incompetent 
as the valuation of tbe suit out of which this 
appeal arises is less than Rs 600 and the District 
Judgo has affirmed the decision of the trial 
Court. Mr..Garg maintained that under 8. 626, 
Gwalior Civil P. O., no appeal lies in such 
circumstances and that the defendant bad only 
a right of revision. Learned counsel for the res¬ 
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pondent drew my attention to the fact that the 
defendant had in fact filed a revision petition in 
this Court (Civ. Rev. No. 109/1950) against the 
decision of the District Judge from which he has 
now filed this appeal and that the revision peti¬ 
tion wa3 rejected by this Court on l-G-1960. The 
objections raised by tbe learned couneel for the 
respondent are valid. From the record of the 
Civ. nev. no. 108 of 1950,1 find that the appel. 
lant had in fact filed a revision petition againet 
the decision of the District Judge and the peti¬ 
tion was dismissed on the ground that it involved 
an interference in the finding of facts given by 
the Courts below. This appeal is from the very 
decision against which tbe appellant had filed a 
revision petition. This appeal was filed on 
1-7-1950 by Mr. Paccholi, who appeared for the 
defendant, Rambharoee Singh in the Bev. petn. 
No 109/1950, and he was fully aware of the fact 
that the revision petition had been rejected. In 
these circumstances it is surprising to find that 
Mr. Pancholi ventured to file this appeal without 
making any mention whatsoever of the previous 
revision petition. On the date on which this 
appeal was admitted Mr. Anand appeared for 
the appellant and argued the appeal without 
being made aware by Mr. Pancholi of tho filing 
and the dismissal of the revision petit on. As no 
appeal lay against the decision of the Distriot 
Judge and as a revision petition against the 
decision had in faot been dismissed by this Court 
the filing of this appeal was, in my view, nothing 
short of an attempt to mislead this Court. Mr. 
Pancholi expressed his regret for cot disclosing 
tho full circumstances in which this appeal was 
filed. He, however, tried to suggest that such a 
thiDg is frequently done. I know that if an 
appeal is rejected as incompetent, the party 
concerned eome times files, subsequently, a revi¬ 
sion petition and vice versa. But I have not 
come across a case in which a revision petition 
haviDg been dismissed on merits and the decision 
of tho lower Court having become final, the 
party invoked the jurisdiction of this Court by 
subsequently filing an appeal against the decision 
of the lower Court whioh had become final and 
suppressing at tbe same time the fact of the 
dismissal of the revision petition. In my judg¬ 
ment in a matter of this kind such an excuse is 
worse than no excuse at all. I would only say 
that in filing this appeal without disclosing the 
fact of dismissal of the previous revieion peti¬ 
tion, Mr. Pancholi has not upheld the high 
standard of the profession to which he belongs. 
I wish to state in the most emphatic terms that 
if this kind of thing has been done in the past, 
it is not to be done in the future. 

[ 3 ] As the appeal is clearly incompetent, l 
dismiss the appeal itself and the stay order 


Rambhoresingh v. Madho Rao (Dixit J .) 


1951 

granted on 13-7-50 shall ipso facto stand vacated. 
The appellant to pay to the respondent costs in 
all the Courts. 

X).H. Appeal dismissed. 


[C. N. 18.] 

A. 1. R- (30) 1951 Madhya Bharat 61 
« Chatorvedi J. 

Mt. Hafijan— Applicant v. Alt. Imaman— 
Opposite Party. 

Civil Revo. No. 93 of 2005, D/- 22-5-1930. 

Civil P. C. (1908), 0. 41, R. 1-Order under S. 47 
—Second appeal notaccompanied by copy ol decree 
—Copy produced after limitation—Appeal is incom¬ 
petent. 

A jalgrasnt debtor'* objection that the execution 
wee barred by limitation was dismissed and an appeal 
therefrom waa also dismissed. The judgment-debtor 
filed a second appeal accompanied by Only the copy of 
judgments. When he produced the copy of the decree 
under orders of Court the limitation for appeal had 
already expired : 

Held, that under O. 41, R. 1 it was imperative on 
the appellant to file the copy of the decree along with 
the memorandum of appeal and as it was filed bsyond 
limitation the appeal was incompetent. 

(Paras. 12 and 13.] 

Anno: C. P. C., 0. 41, R. 1, N. 4, Pt. 22 and N. 5. 

Abdul Hafit—for Applicant-, Lalif Ahmad-for 
Opposite Party. 

Order—This is a judgment-debtor’s appli¬ 
cation for revising the decree paB3ed by the 
District Judge, Bhind, on 14-10-1944. 

[ 2 ] The material facts leading to the deoree in 
eeoond appeal ol the District Judge mentioned 
above are that the judgment-debtor’s objection 
that the execution was barred by limitation was 
overruled by Judioial Officer Pargana, Lahore. 
The petitioner then went in first appeal before the 
Sub-Judge and his appeal was dismissed. The 
petitioner then came in second appeal before the 
District Judge but did not produoe a copy of the 
deoree along with the memorandum of appeal. 
He, of course, produced a copy of the judgment. 
When under orders of the Court he produoei a 
copy of the decree the appeal had beoome time- 
barred, and therefore, on this ground, the appeal 
was dismissed. 

(8] In this revision the learned oonnsel for 
the applicant contends that an order determi¬ 
ning any question referred to under B. 47, Civil 
P. 0., {Gwalior 8. 234) is a deoree under 8. 9, 
Civil P. 0., and therefore when an appeal is 
preferred against suoh an order it is sufficient to 
afctaoh to a memorandum of appeal a oopy of 
the order. Mr. Abdul Hafiz places reliance on a 
Calcutta case reported in Khirode Sundari 
Debi v. Janendra Nath Pal, 6 0. W. N. 283. This 
obbs no doubt supports the contention put for¬ 
ward on behalf of the appellant; but in Qasim - 
af» Khan y. Mt. Bhagvanta Kuar, 40 AM. 12; 
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(A. I. R. (5) 1918 ALL. ?9i) it was bold that even 
in an appeal against any or lor under S. 47 no 
valid appeal could be filed which was notaccom¬ 
panied by a copy of the formal order or decree. 
The Calcutta case Wi3 relerred to but was defi¬ 
nitely di3eented from. 

[4l In Bodh Narain hlehto v. Mahabir 
Prasad, A. I. R. (27) 1940 Tat 176: (20 1>. L. T. 
801) the view taken by Agarwala J. was that 
in an appeal from an order uudec 3. 47 the ap¬ 
pellant was bound to file a copy of the order 
specially where a copy of the judgment is already 
on the record. This ruling is very brief and the 
quettiOD does not seem to have been considered 
in detail with reference to speoiSo provisions 
oontained in the Code. 

[5l In Mamgny v. Sunder, A. I R. (27) 1910 
Oudb sex: (15 Luok 669) the Division Beuoh lent 
support and followed the ruling of the Allahabad 
High Court Qasim Ali Khan v. Mt. Bhagwanta 
Kuar, A. I, R. (5) 1918 ALL. 394: (lO ALL. 12) 
and held that under 0. 41. R. 1 it i9 imperative 
that a copy of the decree should accompany the 
memorandum of appeal. 

[C] In Surendra Narain Singh v. Lai Bha - 
dur Singh, 66 ALL. 27: (A. I. R. (20) 1933 ALL. 
762), the question relating to R. 2 of Chap. 3, 
Allahabad High Coart Rules came up for consi¬ 
deration. This rule lays down that no memoran¬ 
dum of appeal from an order shall be presented 
unless accompanied by a copy of the order 
appealed againBt, besides a oopy of the judgment 
upon wbioh such order is founded. The Division 
Bench held that the word “order" in this rule 
implies ‘order’ as defined in 8. 2, sub-ol. 14, 
Civil P. 0., i. e., formal order wbioh is analo¬ 
gous to a deoree. 

[7l In this case no formal order was prepa¬ 
red by the lower Court and an appeal was filed 
in the High Oourt and a copy of the only order 
whiob existed on the record for the deoUion as 
well as the formal expreision thereof, was filed 
with the memorandum of appeal. It was held 
that the appeal should be deemed to have been 
substantially complied with the requirements of 
R. 2, ohap. 3 of the High Court Rules; and suoh 
order should be taken to be both the judgment 
and the formal order. It was further held that 
the fact that a formal order was, by direction 
of the High Court, subsequently prepared by the 
lower Oourt and then a copy was obtained and 
file! by the appellant beyond the limit of limi- 
tation did not make the appeal time barred. 

18] The following observation in this deoision 
is rather important: 

“In goneral It will be found that the operative part 
of the judgment of tho Court oontaina everything 
which the formal order, if It ia drawn up, Bhould con* 
tain, exoept the memorandum ol oosta. It ehoald, how* 
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cvt?r, bo observed that the memorandum of costs 
incurred in the Coart below is sometimes a necessary 
document for the purpose of appeal as the decree or 
the formal order of this Court bus to »ake account of 
tho coats incurred in the first Court. But in the case of 
interlocutory orders, for which no separata and ascer¬ 
tainable costs are Incurred, a memorandum of costs 
cannot be prepared.” 

[9] It wag further added that where such 
memorandum of coats has not been prepared 
and tho appellant filed with his memorandum 
of appeal a copy of the only order which existed 
on tho record of the lower Court it should be 
deemed to have substantially complied with the 
requirements of law. Such order should be taken 
to bo both 'judgment' and the ‘formal order.’ 
The concluding portion of tho judgment which 
embodies the order may be treated a9 the order 
against which the appeal ig prepared, and in 
euch a contingency it would be sufficient for the 
appellant to attach to bis memorandum of ap. 
peal a copy of the judgment alone. But where 
there is a judgment stating the grounds of deci¬ 
sion and a separate order is alga drawn up em. 
bodying the formal expression of the decision, 
oopies of both the documents rruet be attached 
to the m>-moraLdum. Johuran Btbi v. Howrah 
Jute Mills Co. Lid., A. I. R. (35) 1948 Cal 134. 

[ 10 ] The Civil Rules and Orders of several 
High Courts do not contemplate the drawing up 
of a formal decree sheet except in oases where 
costs are awarded in disposing of objections 
under 8. 47. And in such cases a oopy of the 
order if filed with the appeal is a sufficient com¬ 
pliance of the provisions of law. 

Cl l] The definition of “decree" is given in 
8. 2 , Civil P. 0. wherein it is noted that a 
“decree shall be deemed to include the deter, 
mination of a question under 3. 47," and, in my 
opinion, this renders an order passed under 8.47 
itself equivalent to the decree and hence elimi¬ 
nates the necessity for preparing a separate 
decree sheet. Therefore, in my judgment, an ap¬ 
peal filed from such order without any deoree 
sheet should be taken to be correotly presented. 

[ 12 ] But the same consideration cannot ap¬ 
ply to the presentation of second appeal which 
definitely attracts the operation of o. 41, B. 1, 
Civil P. C. (Gwalior sec. 460) which lays down 
that the memorandum shall be accompanied by 
a copy of the deoree appealed from and of the 
judgment on which it is founded. It is not 
argued before me that the first appellate Court 
in this case had not prepared a decree sheet or 
that it is not the practice of preparing decree 
sheet by the first appellate Court in appeals 
against orders under S. 47. When it wa9 prepared 
it ought to have been filed along with it, a?, 
already stated, under o. 41, R. 1 it is imperative 
that a oopy of the deoree should acoompany the 
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memorandum of appeal. I have not been shown 
aDy ruling or any provision of law by virtue of 
which I can condone this deficiency in second 
appeal. 

[13] In the present case the copy of the decree 
was filed beyond limitation and the second 1 
appeal was clearly incompetent and was rightly! 
dismissed. 

[H] This revision, therefore, falls and is dis¬ 
missed with costs. 

Revision dismissed. 

[C. N 19.] 
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Chatorvedi J. 

Bapu Saheb Kate—Appellant v. Murlidhar 
— Respondent. 

First Appeal No. 5 of 1950, D/- 7-6-1950. 

Civil P. C. (1908), 8s. 38 and 148 — Con promise 
decree — Power of executing Court to extend time 
lor payment. 

Where the time stipulated for payment of the decre¬ 
tal amount is an essential part of tho temi9 of the 
compromise deoree and not a mere threat of a penal 
nature, the. exeoutiDg Court ha9 no power to vary the 
period fixed for payment or enlarge the time : A. I R. 
h 7) 1940 Mad. 817, Rd. on. Chitaley’s Civil P. C.> 
S. 148 N. 3, Ref. [Para 6] 

Anno. Civil P. C., S. 38, N. 8 ; S. 148, N. 3. 

Authuale — for Appellant ; Inamdar — for Res¬ 
pondent. 

Judgment.—This appeal arises out of execu¬ 
tion proceedings taken out by the deocee-holder 
of a compromise-decree passed by the Court of 
District Judge, Gwalior. The agreement wae 
to the effeot that Rs. 44,000 should bu paid to the 
decree holder, that tho amount which has been 
deposited in the Court Ehould be taken by the 
decreo holder and debited from the total sum 
deoreed and that the judgment-debtor ehould 
pay the remaining sum within a period of two 
months. 

[2] According to the terms of the decree the 
decree-holder received Rs. 29,781 and a sum of- 
R3. 15,800 is still due. According to tho deoree 
this decretal amount ought to have been paid 
within two months. In the lower Court the 
judgment-debtor filed an application stating 
therein that he had not been able to manage as 
was contemplated at the time of compromise 
and eo he was not in a position to pay the 
amount and, therefore, requested the Court for 
extension of the time. This application was 
rejected by the learned District Judge. Against 
this order the judgment-debtor has preferred 
this appeal and has filed an application that 
the sale of the property ordered by the District 
Judge should be stayed pending the decision in 
this appeal. 

[3] Arguments have been heard by mo on 
the appeal as well as on the application for stay 
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ordfr fceoause the qnfstion involved in the 
appeal as well as in the application of stay 
order is the same viz., whether the executing 
Court can enlarge or extend the period for pay. 
ment of the decretal amount prescribed in a 
compromise deoree. 

[ 4 j Learned counsel for the appellant places 
hia reliance on tbe wording ot S. 148, Civil P.C. 
But note 8 to this section in Chitaley’s Com¬ 
mentary is quite dear that the Allahabad• 
Lahore and Patna B»gh Courts and the Oudh 
Judicial Commiieiocer’a Court have held that 
the time fixed by the consent decree cannot be 
extended. 

[5] Evidently tbe compromise decree passed 
in this case is final decree and is executable as 
Buob. 

f6l The general rule in all such cases ha3 
been that if the time stipulated is an essential 
part of the terms of the contract embodied in 
the decree and rot a mere threat of a penal 
nature, there is no power in the Court to make 
a new contract for tbe parties fixing some other 
time than that which has been stipulated. A 
perusal of the compromise deoree in this case 
will make it quite clear that the time stipulated 
wa9 an essential part of the terms of the con¬ 
tract embodied in the decree and in euoh cases 
I do not think the Court can, or should, vary 
the period fixed for payment or enlarge the time. 
|I respeotfully agree to the following observations 
of Wadsworth J in Ammoo v. Pokkan , A. I. B. 
(27) 1940 Mad. 817 : (1940-3 M. L. J. 311) : 

“It seems to me a self-evident proposition that when 
there is a decree based on an agreement between the 
parties, an essential term of that agreement embodied 
in the decree cannot bo changed by an act of the Court 
on the application of ooe only of tho parties, but tho 
oonsent of both the parties to the original agreement 
would be necessary for its modification. The Court 
after all is doing nothing more than give judicial forco 
to a contract and ihore is no basis for the deoree other 
than the contract. It follows that the deoreo aannot 
ho varied except by conrent of the contracting parties. 
It teiniB to me that this principle most apply to the 
terna of contraot which fixes a definite period fcr the 
performance of an obligation as an essential part of 
the contract.” 

I7l In this view of the law which I take, the 
appeal fails. An order of staying sale cannot 
fce pafEed. I, therefore, diemiea this appeal 
With costs. 

Appeal dismissed. 


[O.N. 20.] 
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Dixit ahd Bege JJ. 

Okandmal Jaskaran — Appellant v. Chha- 
nanlal Pratap—Respondent. 

Special Appeal Ho. 6 of 1949, D/. 10-1M949. 


(a) Civil P. C. (1908), S. 9-Order under S. 8 (2/, 
Indore Rent Control Order —Suit to declare order 
tilfra virrs—Houses and Rents —Indore Rent Con¬ 
trol Order (1943), S.8(2). 

It is settled law that if a brdy i? constituted by 
Statute to exercise certain functions, then a Civil 
Court cannot either interfere with those functions or 
treat an act dene by the body as a Duliity unless the 
Civil Court has some special eupervi-irg power, for 
example, by way of appeal, or unless the boiy bas acted 
in doing the act, outside its powers. (Pura 7] 

A Civil Court can, therefore, entertain a suit for a 
declaration that an order passed under S. 8 (2) of tbe 
Indore Rent Control Order is ultra vires and without 
jurisdiction if the Rent Controller or the Muoicipal 
Commissioner in making the order acts without, or In 
excess of, their jurisdiction. [Para 7] 

Anno. C. P. C., S. 9, N. 53 Pt. 6. 

(b) Houses and Rents-— Indore Rent Control 
Order (1943), Ss. 8 (2) and 9 (3) — Order under 
S. 8 (2 )—Conditions precedent - Final order. 

Section 8 (2) provides for cooditiona precedent to 
the making of an order, and It is only an order mado 
after compliance with there conditions precedent that 
has effect a3 a final order under S. 9 (3). [Para 9] 

(c) Civil P. C. (1903), O. 7, R.7—Events happen* 
ing after suit. 

A suit or an application mutt bo tried and decided 
on the cause of action as it existed at the date of its 
commencement. Tbe exceptional doctrine that the 
Couit may In suitable cases take notice of tbe facts 
coming into existence after the filing of tho suit or 
application and give relief on tho basis thertof cannot 
be applied in a case whero to do eo would bo to give 
manifest advantage or disadvantage to one partv. 

[Para 9] 

Anno. C. P. C M 0 7, R. 7, N. 4, 

(d) Houses and Rents — Indore Rent Control 
Order (1943), S. 8 (2) (i)-Conditions in-When 
must be iullilled. 

The conditions in S. 8 (2) (i) are conditions which 
must be fulfilled on tho date of filing of the landlord's 
application for ejectment, i. r., at tbo date of tbe 
cause of action for ejtctraeDt. They dj not refer to the 
time when tbe Controller has to make ht9 order. 

(Para 9] 

5. M. Samvalsar - fcr Appellant] Mrs. K. Qandhe 
—for Rcspoyident. 

Judgment.—This is an appeal against the 
judgment of a learned Single Judge of this Coart. 
The suit which has given rise to this appeal waa 
instituted by the plaintiff-respondent against the 
defendant appellant for a declaration that the 
order dated H-10-I946 of the Municipal Oom- 
miaeionf-r, Indore City, in Rent control Appeal 
No. 66/46 is ultra vires and without jurisdiction. 
The plaintiff alleged that he is a tenant of the 
defendant in house No. 6 in Juni-K^eraBakhal; 
that the defendant desiring totviot him present¬ 
ed under S. 8 of the Indore Rent Control Order 
of 1949, an application to the RentComroller. 
The said application waa dismissed by the Rent 
Controller on 20-8-1946. Thereupon, the defen¬ 
dant appealed under 8. 9 of the Rent Control 
Order to the Municipal Commissioner. The 
Munioipal Commissioner set aside the order of 
the Rent Controller and directed the plaintiff to 
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band over the possession of the premises in his 
occupation to the defendant. 

[ 2 ] The plaintiff further averred that the 
order of the Municipal Commissioner is ultra 
vires and without jurisdiction as under 3. 8 of the 
Rent Control Order no order directing the plain- 
tiff to put ths defendant landlord in possession 
of the premises could have bean passed by the 
Controller unless be was sitisfied that the plain¬ 
tiff had not paid and was not ready and willing 
to pay the rent due in respect of the period 
before the defendant’s application for eviction 
and that the plaintiff was in fact ready and 
willing even in the proceedings before the Rent 
Controller to pay the arrears of rent, but neither 
the Rent Controller nor the Muoioipal Commis- 
sioner in appeal determined the fact whether the 
plaintiff was ready and willing to pay the amount 
of rent. Toe defendant pleaded that the plain, 
tiff's suit is not maintainable and that the plain- 
tiff was at no time ready and willing to pay the 
arrears of rent. 

[3] The trial Judge found that the plaintiff's 
suit was maintainable and that the Court has 
jurisdiction to see whether the Rent Controller 
and the Municipal Commissioner has or has not 
complied with the statutory provisions of the 
Rent Control Order. He further held that the 
Municipal Commissioner bad no j irisdiction to 
pass an order under 8. 8 (a) of the Rent Control 
Order evicting the plaintiff without first determin- 
ing whether the plaintiff was ready and willing 
to pay the rent and that the Municipal Com- 
missioner did not determine this iesae. On these 
findings, he deoreed the plaintiff's claim. The 
defendant thereupon appealed to the District 
Judge, Indore, and the learned District Judge 
reversed the decision of the trial Court holding 
that the plaintiff never expressed his willingness 
before the Rent Controller to pay the rent due 
in respect of the period before the defendant 
landlord's application for eviotion; the question, 
therefore, of the willingness of the plaintiff to 
pay the rent did not arise for decision and that 
there wa3 no error in the decision of the Muni¬ 
cipal Commissioner; and that even if there was 
an error in the decision of the Municipal Com¬ 
missioner it was not open to civil Court to 
question the correctness of the Municipal Com. 
missioner’s order as it was in exeroise of juris¬ 
diction. 

[ 4 ] In second appeal before a Single Bench 
of this Court, the learned Judge held that an 
order under 3 . 8 ( 2 ) of the Rent Control Order 
1943, directing the tenant to put the landlord in 
possession of the house can only be made if the 
Controller or the appellate authority is satisSed 
that the tenant not only has not paid the rent 
due but also that he is not ready and willing to 
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pay it, and that the Municipal Commissioner 
did not apply his mind at all to this provision 
of law, viz.-, whether the appellant was ready and 
willing to pay the rent due or not. The learned 
Judge further held that a finding of this fast is 
a condition precedent to making an order of a 
tenant's ejeotment and the absence of such a 
finding vitiates the order of ejeotment passed by 
the Appellate Tribunal. He accordingly, set aside 
the decree of the First Appellate Court and de- 
dared that :the order dated 11-10-1916, of the 
Municipal Commissioner directing the respon¬ 
dent to deliver the possession of the premises in 
his occupation to the defendant landlord to be a 
nullity. Oo an application by the defendant, he, 
however, granted a certificate for further appeal 
under 8. 23, Madhya Bharat High Court Aot, 
1949. . 

[ 5 ] On behalf of the appellant, it has been con- 
tended that the order of the Municipal Commis¬ 
sioner would be void only if he did not inherently 
have jurisdiction with regard to the subjeot- 
matter of the appellant’s application for eviot- 
ing the respondent, but in the present case the 
Rent Controller and the Municipal Commissioner 
had complete jurisdiction with regard to the 
subjeot-matter of the application for eviotion; 
and that if it was necessary under S. 8 (ii) of the 
Rent Control Order to determine whether the 
tenant was ready and willing to pay the rent due, 
in respect of the period before the appellant’s 
application, for making an order evioting the 
tenant, it would be merely one of the issues to 
be decided by the Rent Controller or the Muni¬ 
cipal Commissioner and would not in any way 
affoot their jurisdiction to entertain the applica¬ 
tion for eviction; and that being so, if the Rent 
Controller or the Municipal Commissioner did 
not deoide that question properly or decided that 
question erroneously, the matter would not be 
one relating to jurisdiction but it would be one 
concerning exercise of jurisdiction and the order 
of the Municipal Commissioner could not be set 
aside on the ground of orroneous exeroise of 
jurisdiction by collateral proceedings. The learn¬ 
ed counsel for the appellant has further argued 
that in determining the question that the res¬ 
pondent was ready and willing to pay the 
arrears of rent, the relevant point of time 
to consider is the time when the appellant pre¬ 
sented his application before the Rent Control¬ 
ler for evioting the respondent and that admittedly 
the respondent was not ready and willing to pay 
these arrears of rent before the application for 
eviotion was filed; the order, therefore, of the 
Municipal Commissioner directing the respondent 
to deliver possession of the house (no. fiJuni- 
kasera Bakhal) to the appellant is valid and one 
passed on the basis of a distinot finding that the 
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•respondent was not ready and willing to pay the 
arrears of rent before the appellant presented 
•his application to the Rent Controller for evict¬ 
ing the respondent. 

[6] The learned counsel for the respondent 
•does not dispute the proposition put forward by 
the appellant with regard to the jurisdiction of 
the Rent Controller or the Municipal Commis¬ 
sioner to entertain the appellant's application 
for ejeoting the respondent. Mrs. Gandhe for 
the respondent, however, contends that the con¬ 
ditions about the non-payment of rent and the 
unwillingness of the tenant to pay the rent laid 
down in 9. 8 (ii) of the Rent Control Order, are 
conditions which apply at the date of the making 
of the order by the Controller, and that even if 
the tenant has made any default in paying the 
cent and is unwilling to pay the same at the 
-time that the application for ejectment is filed, 
yet he has under 8.8 ( 2 ) a locus paenitentiae and 
if he brings arrears of rent in the proceedings 
■before the Controller and expresses his willing¬ 
ness in these proceedings to pay that amount, 
the Rent Controller oannotmake an order direct¬ 
ing I he tenant to put the landlord in possession 
of his premises. In Bupport of this contention 
relianoe has been placed on behalf of the res¬ 
pondent on a deoision of a Single Bench of this 
Oourt in Brijlal v. Gaya Prasad, civil Seoond 
Appeal no. 62 of 1918 decided on 9th July 1948. 
Counsel for the respondent further urges that 
the respondent was ready and willing to pay the 
arrears of rent in the proceedings before the 
Bent Controller, but neither the Controller nor 
the Munioipal Commissioner took into consi¬ 
deration the respondent’s readiness and willing, 
ness to pay the rent. Nor did the trial Oourt in 
■the suit frame an issue on the question whether 
the respondent was or was not ready and will¬ 
ing to pay the arrears of rent in the proceedings 
before the Rent Controller. It is argued that as 
the order of the Municipal Commissioner was 
made in the absence of an inquiry and a finding 
that the respondent was not ready and willing 
to pay the arrears of rent at the time of making 
of the order for ejectment, it is without juris- 
diotion. 

[7] The first question that arises for deoision 
in this appeal is whether in the above oiroum. 
stances the oivil Court has any jurisdiction to 
entertain a suit to interfere with the order of 
the Munioipal Commissioner or the Rent Con. 
Jf° ller ‘ We agree with the learned Single Judge 
hat the oivil Court oan entertain such a suit if 
the Rent Controller or the Munioipal Oomrnis. 
pioner m making the order they did acted 
jmthout °r in excess of their jurisdiction. It is 
Injrf ** tkftt if a body is constituted by 
■Btatate to exeroise certain functions, then a 
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oivil Oourt cannot either interfere with those, 
funtiona or treat an act done by the body as a 
nullity unless the civil Court has some special 
supervising power, for example, by way of ap¬ 
peal, or unless the body has acted in doing the 
act, outside its powers. The matter is dow con¬ 
cluded by eeveral decisions of their Lordships ol 
the Privy Council. In Secretary of State v. 
Fahamidannissa Begum, 17 oal. 590: (17 I.a. io 
P. o.) the Privy Council held that the Board of 
Revenue could not by'purportiug to exerciss juris¬ 
diction which they did not possess make theii 
order upon such a matter final and exempt them¬ 
selves from the control of the oivil Court. Again 
in Secretary of State v. Jatendra Nath Chau- 
dhary, A. I. R. (ll) 1924 P. 0 . 175 : (51 Cal. 802) 
their Lordships observed in relation to proceed¬ 
ings under the Bengal Alluvion and Diluvion 
Act that tboogh the proceedings W6re declared 
to be final under the Act 

‘‘a defiance or non-compliance with the essentials OJ 
the procedure would still give grouod (or questioning 
the proceedings in the Coart of Law.” 

In the recent deoision Secretary of State v. 
Mask and Co., a. I. R. (27) 1940 P. c. 106 : 
(l. I»- R- (1940) Mad. 699) their Lordships ol 
the Judicial Committee stated that it is well 
settled that even if the jurisdiction of the oivil 
Court is excluded, the oivil Oourt has jurisdic¬ 
tion to examine into caseB where the provisions 
of the Aot have not been complied with or the 
statutory tribunal has not aoted in conformity 
with the fundamental principles of Judioial 
Procedure. This general principle oannot be 
better stated than as put by tbe Privy Council 
in Colonial Bank Australarian v. Willian, 
(1874) 80 L. T. 237 : (L. R. 6 P. C. 417). Theii 
Lordships stated in this oase that where an 
order of a quasi-judicial authority is objected to 
before a Court, it ha9 to be seen whether tbe 
objection relates 

"to defeot of jurisdiction, founded on the char&otei 
and oonBtitulion of the tribunal, the nature of the eub- 
ject-matter of the inquiry, or the abaenoe of soma 
preliminary proceedings which wae neoeisary to give 
jurisdiction to it. M 

If any of these things is established, the order Is 
coram non jvdice aDd void. If, however, 

"the objeotion rests solely on the ground that the 
tribunal has erroneously found a fact whioh it vni 
oompetent to try, the objeotion oannot be entertained.” 
In view of these Privy Counoil decisions with 
whioh we are in respectful agreement, it is not 
necessary to examine the large number of oasee 
referred to by Mr. SamvatBar on behalf of the 
appellant, to point out the distinction between 
an erroneous deoision and a decision that is a 
nullity and stress the principle that so long aB 
a body constituted by Statute acts within its 
powers, its orders, whether right or wrong, oan. 
not be challenged except in the manner and to 
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the extent prescribed in the Statute, and the 
Courts of the ordinary jurisdiction cannot ques¬ 
tion them. 

[8l The question here is, of course, whether 
in making an order directing the respondent to 
put the appellant landlord in possession of the 
house, the Municipal Commissioner can be 
shown to have acted without, or in excess of 
his jurisdiction. Section 8 (2), Rent Control 
Order, 1943, as it stood at the time of the pro¬ 
ceedings before the Rent Controller provided: 

Section 8 (2). "A landlord wishing to evict a tenant 
in possession shall apply to the Controller tor a direc¬ 
tion in that behalf. If the Controller after giving 
the tenant a reasonable opportunity of showing cause 
against the application is satisfied. 

(i) that the tenant has not paid and Is not ready and 
willing to pay. the rent duo in respect of the period 

before such application; or.the Controller 

shall make an order directing the tenant to put the 
landlord in possession of the house; and if the Con¬ 
troller is satisfied he ehall make an order rejecting the 
application.” 

[9] It is clear from this sub-section that no 
power is given to the Controller to make an 
order ejecting the tenant unless he is satisfied 
that the tenant has not paid the rent due in 
respect of the period before the landlord's ap¬ 
plication and that the tenant is not ready and 
willing to pay the same. If the Controller is 
so satisfied, he has to make an order directing 
the tenant to put the landlord in possession of 
his premises. If the Controller is not satisfied 
as to the matters mentioned in S. 8 (2), he can 
make no order directing the tenant to vacate 
the premises. For, that would mean that ten¬ 
ants might be ejeoted from the premises merely 
Dy the ipse dixit of the Controller; and the 
provisions put in the Rent Control Order for 
the protection of landlords and tenants might 
be wholly disregarded. In oar judgment 8. 8 
( 2 ) provides for conditions precedent to the 
making of an order, and it is only an order 
made after compliance with theee conditions 
precedent that has effect as a final order under 
8 . 9 (9) of the Rent Control Order. If, there, 
fore, in this case the Municipal Commissioner, 
had satisfied himself as to the matters men. 
tioned in S. 8 ( 2 ) li) then bis order directing 
the respondent to put the appellant in posses¬ 
sion of the house would be final and it would 
not be open to the oivil Court to question it. 
The learned single Judge thinking that the pay¬ 
ment of rent and the readiness and willingness 
of the tenant to pay refers to the time when 
the Controller has to make his order, has held 
that as the Municipal Commissioner did not 
decide this question and satisfy himself whether 
the reBpondent-tenant was ready and willing to 
pay at the time of the making of the order the 
rent due, there was want of jurisdiction in the 
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Municipal Commissioner in making the order;, 
he did. We do not think that is the proper! 
construction of S. 8 ( 2 ), Indore House Rent 
Control Order 1943. A suit or an application 
must be tried and deoided on the cause of 
aotion as it existed at the date of its commence¬ 
ment. The exceptional dooirine that the Court 
may in suitable cases take notice of the faots 
coming into existence after the filing of the suit 
or application and give relief on the basis 
thereof cannot be applied here for to do so 
would be to give manifest advantage or dis¬ 
advantage to one party. Under S. 8 ( 2 ) there is 
a right in the landlord fo possession if when 
the application is presented tho tenant is in 
default in paying the rent and is not willing tu 
pay it. This right of the landlord oannot ba 
defeated by the tenant bringing the amount of 
arrears of rent and expressing his readiness and 
willingness to pay it before the Controller 
directs him to put the landlord into posses¬ 
sion of the premises. Otherwise the landlord 
will be unable to evict the tenant even if he- 
refuses to pay the rent. For every time that 
the landlord presents application to ejeot the 
tenant, be has only to bring the arrears of rent 
before the Controller and then withhold it 
again until suoh time as the landlord ohooses- 
to present a fresh application. Counsel for the 
respondent has relied on a decision of this Court 
in Brijlal v. Gayaprasad, Oivil Second Appeal 
No. 62/1948 in support of the contention that 
the conditions laid down in 8. 8 ( 2 ) (i) are>- 
conditions which apply at the date of order. Im 
that case Sanghi J. (the deoision under appeal 
is also of Sanghi J.) has held that in the expres¬ 
sion “ is not ready and willing to pay the rent” 
the use of the present tense should be con- 
strued as importing a condition precedent wbiob- 
muet exist at the time when the order for ejeot- 
ment is passed. With great respeot to the learn¬ 
ed Judge, we do not find ourselves in agreement- 
with this view. We think that the present tenee 
has been used to describe the conduot of the 
tenant which entitled the landlord to ejeot the 
tenant i. e., the conduot of the tenant up to or 
at the time when the application for ejeotment 
is filed. We are confirmed in the view we have 
taken of the meaning of S. 8 ( 2 ) (i) by a deci¬ 
sion of the Bombay High Court referred to by 
counsel for the appellant. In Ismail Dada v. 
Bai ZuUikhabai, A. I. B. ( 81 ) 1944 Bom. 181: 
( 1 . L. B. (1944) Bom. 861) Stone C. J. and 
Kama J. considered similar expression used in 
8 .11, Bombay Rent Restriction Act, 1939, wbiob 
was as follows: 

"No order for the recovery of possession of any pre- 
mieea shall be made eo long as the tenant pays or ie> 
ready and willing to pay rent to the full extent allow 
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able by the Aot and performs the other conditions of 
the tenancy.” 

The learned Judge following an earlier deoieion 
of that High Court Mathura Das v. Nathu- 
bhai, A. I. B. (10) 1923 Bom. 887 : (47 Bom. 756) 
held that the section was worded in the present 
tense and the relevant point of time to consider 
.is the time when the suit is filed. We, there¬ 
fore, think that the conditions in 8. 8 ( 2 ) (i) of 
the Rent Control Order are conditions which 
must be fulfilled on the date of filing of the 
landlord’s application for ejectment i. e., at the 
'date of the cause of action for ejectment. 

[io] On the question whether the respondent- 
tenant had not paid the rent due and was not 
ready and willing to pay the same on the date 
the appellant filed his application for ejeotment, 
we think, it is abundantly clear from the evi- 
dence on record that the Municipal Commis¬ 
sioner bad satisfied himself that when the 
appellant presented the application for sjeot- 
ment, the respondent was in arrears of rent and 
waB not ready and willing to pay the same to 
the appellant and in faot contended that he was 
justified in withhoding the payment of the 
rent. The conclusion, therefore, follows that 
tho order dated 11-101946 of the Municipal 
Commissioner made after compliance with the 
conditions precedent mentioned in 8. 8(a) (i), 
Bent Control Order is in exercise of his juris¬ 
diction and the givil Conrt is precluded from 
eaymg that the order is a nullity because 
the power to make the order never arose. The 
plaintiff, respondent’s suit must, therefore, be 
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till As regards the question of oosts in this 
oaBe we consider that it would be proper if we 
aireot the parties to bear their own costs in all 
the Courts, for the main point on wbiob this 
appeal is being allowed, has been raised for the 

first time by the appellant in this appeal. In 
tone of the Courts below the appellant urged 
that the question of readiness and willingness 
of the respondent to pay the rent after the ap. 
plication for ejectment was filed is immaterial 
in making an order of ejeotment under 8.8(a) (i) 

[ 12 ] For the above reasons, we allow this ap! 
peal, set aside the decree of the learned single 
Hw 8 ru* Ooort and affirm the decree of 

hed&- ° ‘? e L Di8 ‘ riolJa ^e, Indore, with 

the direction that the parties B hall bear their 
ovm costa m all the Courts. 

V - B - Bt _ Appeal allowed. 

r O. N 21.1 

A. I. R. (38) 1951 Madhya Bharat 87 
_ , , DuitJ. 

oantfv^Au 0 £ 0pal and an °ther — Apple. 

State—Non-applioant. v - „ , -----.... 


(a) Criminal P. C. (1898), Ss. 36, 515—Power of* 
Government to deprive District Magistrate of hi& 
powers under S. 515—Criminal Procedure (Adapta¬ 
tion) Ordinance (XXXI [31] oi 1948). 

It U plain from Ss. 36 and 615 that an appeal would 
lie to the Diatriot Magistrate from an order paased 
under 8. 514 by anv Magistrate other than a Diatriot 
Magistrate, unless there is some provision In the Code 
or the Adaptation Ordinance empowering the Govern¬ 
ment to deprive the District Magistrate of the statutory 
ordinary powers given to him by 8. 36 and other 
sections of the Cede and unless the Government has in 
valid exercise of such a power abrogated the power of 
the District Magistrate to hear an appeal under 8. 515 
of the Code. There is no such provision either in the 
Code or in Ordinance XXXI [31] of 1948, [Para 6]. 
Anno. Cr. P. C., 8. 36 N. 1 ; S. 615 N. 1. 

(b) Criminal P. C. (1898), Sa. 36, 41 — Divesting 
of powers under S. 36. 

The powers given to a Magistrate by the Code iteelf 
under S. 36 cannot be taken away by the use of S. 41. 

rp ara o 

Anno. Cr. P. C., S. 36 N. 1; S. 41 N. 2. 

(c) Criminal P. C. (1898), S. 36_ First class 

Magistrate appointed as Additional District Magis¬ 
trate — Eliect. 6 

,ha{ Governm ent baa appointed & 
First Claaa Magietrite to be an Additional Di,triot 
Magistrate having all the powers of a District Magie- 
irate, oannot abrogate the powers which the Code itself 
vests in a Diatriot Magistrate. [Para 8] 

Anno. Cr. P. C., S. 36 N. 1. 

<?>, C M miD ? 1 P> ?* 515—‘District Mag is - 

tratc—Meaning of. 6 

The term '‘District Magistrate” in 8. 515 does col 

nntl 6 n a n n H^ tv,“r & 'r Di8 ‘ rict Ma 8' 9trale a °d an 
rw?L * ha ‘ seo,lon can be h <*rd only by a 
Diatriot Magistrate. fPara ft 1 

Anno. Cr. P. 0., S. 515 N. 1. J 

fe) Criminal P. 
appeal. 

p ° wer ? d ,T nd 0D lh « words of the statute 
and if the words of the statute ere in themselves credit 
and unambiguous they must bo held to have’2 
natural aod ordinary sense. rp.„ £ 

Anno. Cr. P. C.. 6. 404 N. 1. J 

(0 Criminal P. C. (1898), Ss. 36, 515 _ NotUica- 

Validity? 0 *" “ Way P ° Wera °‘ DIs,rict Magistrate !. 

The Notfn. No. 8 of 19-2-1949 and th« OI ,k n 
notification of 12-3-1949, In so far as* they SSS“<> 
take away and restrict the powers which the iE of 
Criminal Prooedure itself vests in a Diatriot Magistrate 
are ultra tnres and invalid. rp»« ini 

Anno. Cr. P C., S. 86 N. 1; S. 515 N. 1. 1 10J 

(g) Criminal P. C. (1898), Ss 435 430 

High Court to revise proceedings otherwiso^om* 
ing to its knowledge. e w,8 ° co “' 

„ ? h a ea P iBt ' iotMa 8 lB,r » t 8 returns an appeal flleA 

aXVsasslonsT^ge dlrata^ho 10 

the ground that no second appealK? °“ 

in a revision agaio.t the order 0 f lhe Se a8 b® S rt 
ca^m.erfere with the decision of tho tSSHjk. 

Anno or. P. 0.. 8. 489 N. 1, 8; S. 436 N. 8. ^ 9J 


C. (1898), S. 404 - Right of 
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Order.—This is an application in revision 
arisiDg oat of proceedings under 9. 614 , Indian 
Criminal P. C. as adapted in Madhya Bharat. 
The applicants had executed a bond with sure- 
ties for the production of some bullocks in a 
criminal case in the Tappa Court of Bhorasa. 
The applicants made a default in producing the 
cattle on 20-11-1948, the date fixed by the Court. 
The Tappa Court, after necessary enquiry, held 
on 9-12-1948 that the bond had been forfeited 
and the nazir of the Court to realise the penalty 
of the bond. Thereupon the applicants appealed 
to the Court of First Class Magistrate and Dis¬ 
trict Sub-Judge, Bhelsa, against the order dated 
9-12-48 of the Tappa Oourt. The First Class 
Magistrate held on 20-1-49 that an order under 
8. 614 of the Code was appealable under 8. 515 
to the District Magistrate only. He, therefore, 
returned the memorandum of appeal to the 
applicants for presentation to the proper Court. 
When the appeal was put in the Court of Suba 
and District Magistrate of Bhelsa, the District 
Magistrate after making a reference to Notfn. 
no. 8 of 19 1-1949 issued from the office of the 
Chief Secretary and published in the Gazette of 
22-1-1949, directed the applicants to file the 
appeal in the proper Court. Subsequently on 
27-1-1949 the applicants again appealed to the 
Court of First Class Magistrate Bhelsa. In this 
appeal the First Class Magistrate adhered to the 
view expressed by him on 20-1-1949, and on 
4-8-1949 dismissed the appeal. The applicants 
then filed an appeal against the order dated 
4-8-1949 in the Court of the Sessions Judge Bhelsa. 
The learned Sessions Judge held the second an- 
peal to be incompetent and dismissed it. He 
deolined to exercise his revisional powers and 
make a report to the High Court. 

[ 2 ] The petitioners have now come up in re- 
vision to this Court. Counsel for the applicants 
does not dispute the correctness of the orders of 
the Sessions Judge and the First Class Magis¬ 
trate. He is dissatisfied with the order of the 
District Magistrate. He contends that the power 
given to the Distriob Magistrate under 8. 516 
of the Code to hear appeals against orders passed 
under s. 614 by any Magistrate oannot be can¬ 
celled by the Government and that as a matter 
of faot Notfn. No. 8 of 19-1-1949 does not purport 
to divest the Distriot Magistrate of the powers 
given to him under 9. 86 of the Code. 

[8] The Government Advooate, in the first 
instance, contends that the applicants- filed no 
petition for revising the order of the Distriot 
Magistrate, Bhelea, and as in this application they 
do not challenge the correctness of the orders of 
the Sessions Judge and the First Class Magis¬ 
trate the order of the Distriot Magistrate oannot 
be interfered with in this revision petition. He 


further argues that 8. 41 of the Code empowers 
the Government to withdraw all or any of the 
powers conferred under the Code on any person 
and that according to Notfn. No. 8 of 19 - 1 - 1949 , 
which is a valid notification, the Distriot Magisl 
trate had no power to entertain the appeal 
presented by the applicant. 

[ 4 ] This application raises a simple but an 
important point for consideration. It is common 
ground that as the bond was forfeited after the 
Criminal Procedure (Adaptation) Ordinance no. 
XXXI [31] of 1948 (Gamvat 2005) oameinto force 
on 20-11-1948, the prooedure applicable in this 
case of forfeiture of bond was the one laid down 
in 9. 614, Indian Criminal P. C. of 1898 in 
Madhya Bharat, the sohodule to the Adaptation 
Ordinance no. 31 of 1948 did dot make any 
modifications in Ss. 36, 37, 38, 89, 40, 41, 614 and 
516 of the Code. Section 38 lays down that: 

"All Diitriot Magistrates, Sub-Divisional Magistrates 
and Magistrates of the First, Seoond and Third Glasses, 
have the powers hereinafter respectively conferred upon 
them and specified in the third sohednle. Soch powen 
are called their 'ordinary powers." 

The ordinary powers of a District Magistrate 
specified in Soh. 3 inolude the power to hear 
appeals from or revise orders passed under 8.614 
of the Code. Section 616 also provides that: 

"All orders passed under S. 614 by any Magistrate 
other than a Distriot Magistrate, shall be appealable to 
the Distriot Magistrate, or, if not so appealed, may be 
revised by him." 

The Notfn. no. 8 of 19-1-194^was in the follow¬ 
ing terms: 

"It is notified for general information that even 
though the Criminal Procedure Code of India has been 
adapted for Madhya Bharat, it is the intention of 
Government that the separation of the Executive from 
the Judloiary should be firmly established and fltru- 
palouily observed. Government are, therefore, pleased 
to direot that the Subas, who have been appointed as 
Distriot Magistrates under S. 10, Criminal P. O., and 
theNaib Subas in oharge of Sub-Divisions, who have 
been appointed as Sub-Divisional Magistrates undts 
S. 18, shall exercise only the powers oonferred upoa 
them by Chaps. 8, 9 and 11, Criminal P. 0.” 

[5l Now it is plain from 8s. 86 and 616 that 
an appeal would lie to the Distriot Magistrate 
from an order passed under 8. 614 by anyMagifl. 
trate other than a District Magistrate, unless 
there is some provision in theOode or the Adap¬ 
tation Ordinance empowering the Government to 
deprive the Distriot Magistrate of the statutory 
ordinary powers given to him by 8. 36 and other 
seotions of the Code and unless the Government 
has in valid exeroise of such a power abrogated 
the power of the Distriot Magistrate to hear an 
appeal under 8. 616 of the Code. There is no 
suoh provision either in the Code or in Ordi- 
nanoe xxxi [81] of 1948. The learned Govern- 
ment Advooate has relied on 8. 41 of the Code 
and argued that this seotion permits the Gov¬ 
ernment to oanoel all or any of the powers of a 
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Diahiot Magistrate and that the notification of 
19.1.1948 was issued by the Government in 
exercise of the powere vested in them under 8.41. 
This contention is, in my opinion, groundless. 

Section il as adapted runs as follows: 

"(1) The Madhya Bharat Government may with¬ 
draw all or any of the powers oonfetred under this 
Code on any parson by it or by any officer subordinate 
to It. ... 

(2) Any powers oonferred by the District Magistrate 
may be withdrawn by the District Magistrate.” 

This section, on the faoe of it, refers to the with- 
dsawal of these powers whioh are oonferable 
ander the Code by the Government or by any 
officer subordinate to the Government on any 
person. It does not relate to the cancellation or 
variation of those ordinary powers whioh the 
Oode itself vests in eaob olass of Magistrates. In 
the expression "conferred under this Code on any 
person by it" whioh ocours in B. 41, the word3 
"by it" mean "by the Madhya Bharat Govern, 
ment.” To take them to mean "by the Code” as 
the learned Government Advooate contends, is 
to make the whole expression meaningless. The 
powers oonferable by the Government or by any 
officer subordinate to the Government are those 
which are mentioned in ss. 87 and 39 of the 
Code. Under these sections the Government ox 
the Distriot Magistrate oan invest any Sub. 
Divisional Magistrate or any Magistrate of the 
first, second or third class with any powers spe- 
oified in the fourth schedule. The powers con¬ 
ferred on a Magistrate under 8. 37 are referred 
to in the Code as additional powers in contrast 
to ordinary powers whioh the Code itself vests in 
him under 8. 8fl. It is the divestiture of the 
powere with whioh a Magistrate may be inves¬ 
ted by the Government or the Distriot Magis- 
trate that 8. 41 deals with. The powere given to 
a Magistrate by the Oode itself under S. 86 oan- 
not be taken away by the use of 8. 41. 

[6] The learned Government Advooate has 
frankly oonoeded that be oould find no other 
provision in the Code or in the Adaptation Ordi. 
nance empowering the Government to abrogate 
the ordinary powere of a Distriot Magistrate. 
The notification of 19-1-1948 does not make a 
reference to the powers oonferred on the Govern, 
ment under any section of the Code or the Ordi- 
nanoe, in exeroise of whioh the Government 
Issued the notification. It is significant that the 
notification itself does not speak of the abroga. 
tion of the ordinary powers of a Distriot Magis- 
bate; U only directs him to exeroise only thoee 
powers which are vested in him under oh&ps. 8, 
fl and 11, Criminal P. 0. In my view, neither 
the Oode nor the Ordinance no. 31 of 1948 autho¬ 
rises the Government to take away powers 
vested in a Distriot Magistrate by the Code and 
the notification in question in so far as it pnr. 
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ports to prohibit the Distriot Magistrate from 
exercising the ordinary powere is of no legal 
validity. The notification is no more than an 
executive directive of moral precept without any 
legal sanotion. 

(7] It is not disputed by the learned Govern- 
ment Advooate that on 20-1-1949 and 4-3-1949 the 
District Sub-Judge, Bhelaa, was only a First 
Class Magistrate and not an Additional Distriot 
Magistrate, having all the powers of a Distriot 
Magistrate. But he suggests that as with effeot 
from 1.4-1949 the First Class Magistrate, Bhelsa, 
has been appointed by the Government under 
9 .10 (2) of the Code as an Additional Distriot 
Magistrate having, with the exception of the 
powers under Chaps. 8, 9 and 11, all othei 
powers of a District Magistrate, an appeal against 
an order passed under 8. 614 oan now be heard 
only by an Additional District Magistrate and 
not by a Distriot Magistrate. I have been refer¬ 
red to the Notfn. No. 223 of the Law Department 
published in the Gazette of 12-3-1949 at p. 323, 
whioh eaye: 

tTTWT it ^ fen^lcTT | 

d*TF 

^ ^ *RT 1° % 3r4t«f 

fkfa t, \ 

a flPfa wfirertf it 3 aftflT. 
fe. flfa^ft % a* ^ 5 M*5 fk. Afaste 

flflSTT flfll | ^ ^ 

[8] This notification does not in any way 
help the learned Government Advooate. So fax 
as the question of abrogation and restriction oi 
the powere veBted in a Distriot Magistrate by 
the Code ie concerned, the oritioiem made above 
with regard to the previous notification of 19-1.1949 
is equally applicable to the notification issued on 
12-8-1949. Nor oan the mere faot that Govern-I 
ment has appointed a First Class Magistrate to! 
be an Additional Distriot Magistrate having aUl 
the powers of a Dietriot Magistrate, abrogate the! 
powers whioh the Code itself vests in a Dial 
triot Magistrate. Further, it is dear from the* 
wording of 8 616 that the term "Distriot Magis¬ 
trate” does not inolude an Additional District 
Magistrate. This seotion refers to appeals from 
and revision of orders passed by any Magistrate 
other than a District Magistrate. The words 
Magistrate other than a Distriot Magistrate’' 
are significant. An Additional District Magistrate 
though he may have all the powers of District 


Kalubam v. Madhya Bharat State (Dixit J.) 


70 Madhya Bharat Hidayat Begam v. State (Sanghi J.) A.I.R. 


Magistrate, i3 a "Magistrate other than a Dis¬ 
trict Magistrate" for the Criminal Procedure 
Code contemplates only one person as the Dis¬ 
trict Magistrate. If, therefore, the expression 
‘‘Magistrate other than a District Magistrate” in 
8. 615 covers an Additional Distriot Magistrate 
and an order passed by him under 8. 614 is 
appealable, then clearly the words “District 
Magistrate” in the expression "shall be appeal- 
able to the Distriot Magistrate” cannot include 
an Additional District Magistrate so as to 
empower an Additional Distriot Magistrate to 
hear an appeal from his own order. It is argued 
that the Additional District Magistrate has con¬ 
current jurisdiction with the Distriot Magistrate 
and that the above construction of 8. 616 leads 
to the anomalous result of one Court sitting in 
appeal over a Court of concurrent jurisdiction. 
The short answer to this objection is that 
appellate powers depend on the words of the 
statute and if the words of the statute are in 
themselves precise and unambiguous they must 
be held to have their natural and ordinary sense. 
To my mind, any other construction of S. 616 
would make the words ‘‘other than" redundant. 
In this connection a reference may be made to 
Bex v. West Biding, (1841) 1. Q. B. 326 
at p. 329 : (113 E. a. 1156) where it was observ¬ 
ed that where an Act plainly gives an appeal 
faom one quarter sessions to another then snoh a 
provision though extraordinary could not be elimi¬ 
nated by adopting a construction of the statute 
•whioh would make any part of the language of the 
statute unnecessary and ineffective. The line of 
reasoning adopted by me is also supported by the 
decision of Caloutta High Court in Mahender 
Bhumij v. Emperor, A. I. R. (8) 1921 cal. 347 : 
(48 cal. 874). In my opinion, the term “Distriot 
Magistrate” in 8. 616 does not include an Addi¬ 
tional Distriot Magistrate and an appeal under 
that seotion oan be heard only by a Distriot 
Magistrate. It is not necessary for me to decide 
the question whether with reference to other 
section of the Code the term ' the Distriot 
Magistrate" can be held to include an Additional 
District Magistrate and I express no opinion on 
it. 

[9] As to the objection of the learned Govern- 
ment Advocate that in this petition the order of the 
District Magistrate cannot be disturbed, it would 
suffice to say that the revisional jurisdiction of this 
Court is wide enough to permit interference even 
in this revision petition with the conclusion of 
'the Distriot Magistrate. 

[ 10 ) For the above reasons, in my judgment 
the Notfn. No. 8 of 19-1-1949 and the subsequent 
notification of 12-3.1949 in eo far as they purport 
to take away aud restrict the powers whioh the 
Code of Criminal Procedure itself vests in a Dis¬ 


trict Magistrate, are ultra vires and invalid. I| 
am also of the opinion that under the Code there 
oan be only one person who can be tbe District 
Magistrate and though an Additional District 
Magistrate may have all bis powers, he is "a 
Magistrate other than a Distriot Magistrate 1 ' 
within the meaning of 8 . 515 and consequently 
an appeal under S. 616 of the Code lies to the 
Distriot Magistrate. The District Magistrate 
Bhelsa was, therefore, mistaken in Eaying that 
he was not empowered to hear the appeal 
presented to him by the petitioners. Accordingly, 
I accept this revision petition and direot the 
Distriot Magistrate, Bhelsa,to hear the petitioner’s 
appeal against the order of 9-12-1918 of the 
Tappa Court. 

D.H. Bevision allowed, 


[C. N. 22.J 
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Hidayat Begam — Applicant v. State. 

Criminal Revn. No. 141 ol 1949, D/- 24-10-1949. 

(a) Criminal P. C. (1898), S. 167 — Detention in 
police custody in contravention of section—Elfect. 

The detention of a person in police custody for a 
period longer than 24 hours in contravention of the 
Bection beoomes illegal but this does not afleot the power 
of the Magistrate to act under 8. 167, wbon the person 
is brought before him to be dealt with under 8.167. 

[Para 4) 

Anno. Cr. P. 0., S. 167 N. 9. 

(b) Criminal P. C. (1898), Ss. 167 and 498-Order 
of remand to police custody—Magistrate not apply¬ 
ing his mind to accusation—Validity. 

Under 8. 167 (1) a person arrested and detained in 
police custody is to be forwarded to a Magistrate only 
when there are grounds for believing that the accusa¬ 
tion is well founded. Where a person remotely suspeot- 
ed by the oomplaioant to be concerned in the theft was 
arrested and detained in police custody for 36 hours 
without being questioned even once and then was for¬ 
warded nnder S. 167 to a Magistrate who ordered a 
further remand to police oustody on the mere ground 
that it appeared desirable to make the order and tbe 
circumstances showed that the Magistrate bad not 
applied his mind to the accusation against the accused 
and whether it could reasonably be believed that he was 
concerned in it, it was held that tbe order of remand 
was not justified and must be 6et aside, and the accused 

should be directed to be released on bail. 

(Paras 5 and 7 J 

Anno. Cr. P. C., S. 167 N. 8; 8. 498 N. 1. 

Mohammad Ahamad Khan-for Applicant ; PubUe 
Prosecutor —/or the Stale. 

Order. — On 14-7-1949, one Kanakmal an 
itinerant tradesman made a report at 10-30 A. M. 
at tbe Badar Bazar Police Station, Indore City 
that hie wife Laxmibai bad disappeared from 
the bouse carrying away with her oasb amount- 
ing to RB. 1700 and ornaments valued at Rs. 1900. 
He also stated in the report that he had learnt 
that Hidayat Begam (applicant) who lived m 
the neighbourhood used to visit bis wife ana 
Bhura her brother U9ed to visit her Bister and 
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4bat Bhnra was not to be found at his house. 
He, therefore, auspeoted the applicant and her 
brother Bhnra to be concerned in the theft com. 
.mitted by hia wife. 

[j] Seven weeks after this, on 8-9-1949, the 
■applicant was arrested by the Ofiber-in-charge 
of the Sadar Bazar Police Station at 11-30 in the 
.Bight. Under s. 167, Criminal P. C. the applicant 
was produced before the additional City Magis¬ 
trate, Indore City, at 13-10 A. M. on 13-9 1949, 
and an application was made for her further 
detention in police custody. The charge shown 
•again 3 t her in the application for remand was 
under S. 380 read with S. 109, Indore Penal Code. 
It may be observed here that her detention in 
-the police custody had exceeded the maximum 
prescribed limit of twenty-four hours by twelve 
hours. During the seven weeks preceding her 
arrest and daring the thirty-six hours that she 
■was in police oustody, applicant was not question¬ 
ed once in respect of the alleged offence. This is 
<a very significant faot. 

13] The learned Magistrate made an order 
authorising the woman’s detention in police 
custody till 16th September, and bet application 
for release on bail was rejeoted. She moved the 
Sigh Court for being released on bail. The 
application was sent to the SeseionB Judge for 
disposal. At the beaming of the application 
before the Sessions Judge, applicant’s brother 
Radhakishan made an affidavit. The reference 
to it and the observations made thereon by the 
8eBsions Judge appear in the following words in 
bis order dated 23-9-1949: 

“ 53 HP& % qrqrere fs fa t fafa 

-^Cf ^ *3 fll^ff flcff fa ffaff qif 

fare fa srfa %fr. 5^ % ragi fail ^ ^ 
5ff qft dWIsr fa 5 . fared fan qft 

rRH ff Sffti >115 ^ fa 

fair 1 faar | r% fir. 

ffPSTR ff 11 . ff. Ijff ffqfa ff^ff ff fa 

re^ff farw faff % grrrfaf; fo fare 

3% fa 5Ri?f ffl? ^ a?R ^ falHRT 
' fa ff?ff fareff fa*? ^ iqgiff 3?fc ffffR 

effcff | 3TR q*<fffffaff $ ffff- 

fa fa. fffff<? 3?fff^ fffaff ff fft fa |. fa. 3f3T 
-ff ?ff % ffas sprer 5^ c RiRr fan 5 

ns 5 i*^ q>iff % fan 1 . fared fa*i 
% ffr^r fa iwf fa fan | sfa fa 5PRT 
ffa ! fft ffffl I *ff fffa f ff did fa faff ff ffRcf 
5IT d^df | ?d fffff^ 3 f[3d 


aidd q^r ft n| 1fa* faf gid ff fared faff 
€i fa. 5 j?«t fa fared ff fare fa ?f3ff ff ^ffi 
far dii fa fa* ff|t 11 ” 

The application for release on bail was dismis¬ 
sed and it is against this order that the present 
petition is directed. 

[ 4 ] The learned counsel for the applicant re- 
lied on the case reported in Bzlkrishna, v. Em¬ 
peror, A I.B. (18) 1931 Lab. 99: (33 Cr. L. J. 180), 
in which is discussed at length the question ol 
remand to an aoeused person to police custody 
under 9. 167, Criminal P. 0. The learned coon- 
eel urged that the applicant’s detention by the 
Police after the expiry of twenty-four hours 
after her arrest was illegal and the Magistrate 
had, therefore, no jurisdiction to aot undei 
S. 167, Criminal P. 0. I am unable to 
accede to this contention. The continued ousto¬ 
dy of the applicant after the expiry of twenty- 
four hours was illegal but all that the ap¬ 
plicant was then entitled to was a direction by 
the High Court under B. 491, Criminal P. 0., 
that she be brought up before the Court to be 
dealt with according to law. The Police itself 
took the applicant to a Court to be dealt with 
according to s. 167, Criminal P. C. The illegal 
detention by the police cannot affect the power 
of the Magistrate to aob under s. 167, Criminal 
P. 0. 

[6] The only question to be deoided is whe¬ 
ther the order made by the Magistrate authoris¬ 
ing applicant’s detention in the oustody of the 
police is, under the circumstances of this case, bo 
bad that the Court should interfere with and an 
order should be made that she be released on 
bail. Sob-seotion (3) of S. 167, Criminal P. 0., 
requires the Magistrate to record bis reasons foi 
authorising detention of an accused person in 
the oustody of the Polioe. The reason given by 
the learned Magistrate is that it appears desir¬ 
able to make the order. This is merely a routine 
order without a reason. When an aooused per¬ 
son is brought up before a Magistrate be 1 b 
required to make up bis mind in two respeata: 
Should the aooused be released on bail under 
s. 497, Criminal P. C., or should he be detained 
in ouBtody and if so, in whose oustody. Under 
8. 497 (3), Criminal P. 0., if it appearB to the 
Court that there are no reasonable grounds (or 
believing that the accused has committed a non. 
bailable offence but there are sufficient grounds 
for further enquiry into bis guilt the aoeused 
pending such enquiry be released on bail. In this 
oase there iBno ground much less a reasonable 
ground, for believing that the applioant haa 
committed a non-bailable offenoe. Merely be¬ 
cause she used to visit the wife of the complainant 
who is absconding* taking away his property 
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with her, aod possibly her brother may be con- 
oerned in it, is no ground for believing that she 
1 b ooncemed in any manner in the theft. The 
applicant was entitled as a matter of right to be 
released on bail. There is no case against her. 
There never was any ground for her arrest under 
9. 5t, Cciminal P. 0. Under S. 167 (l), Criminal 
P. 0., a person arrested and detained in custody 
Is to be forwarded to a Magistrate only when 
there are grounds for believing that the accusa. 
tion or information is well founded. There is no 
Information laid against the woman. The com¬ 
plainant merely suspected that she or her brother 
or both may be concerned in the theft because 
the applicant need to visit hi3 wife, the abscond¬ 
ing thief. This 13 a remote suspicion and not a 
well-founded accusation. The learned Magistrate 
did not apply his miud to the accusation againBt 
Ithe applicant and whether it could reasonably be 
•believed that she was concerned in it. 

(6] That the investigating officer did not care 
to question the applicant once since the report 
was made and even while she was in his custody 
for thirty-six hours tells heavily against him. 
That the applicant was arrosted at about mid¬ 
night would show the urgenoy of the arrest and 
pet she was not questioned. I am of the opinion 
that the arrest was made not to advance the 
Investigation of the case but to oause annoyance 
to the lady. Th '13 is a clear case of abuse of the 
piooeaa of law. 

(7J Under 8: 498, Criminal P. C. I direct that 
the applicant be admitted to bail. Toe directions 
under S. 499, Criminal P. 0., shall be given by 
the Additional Magistrate, Indore City. The ap¬ 
plicant was released on bail for appearance in this 
Court. She is direoted to surrender herself to the 
Additional Magistrate, Indore City, on 7.10-1949, 
to be dealt with as direoted above. The order of 

E mand made by the learned Magistrate i3 set 
ide. 

K.S. Revision allowed. 

[C. N. 23.1 

A. I. R (38) 1951 Madhya Bharat 72 
Shinde and Chatobvedi JJ. 
Pundlik—Appellant v. State. 

Criminal Appeal No. 10 of 1949, D/- 9-5-1950. 

(a) Criminal P. C. (1893), S. 154 — How to use 
(lrst information report — Evidence Act (1872), 
Sa. 145 and 157. 

A first Information report cannot be used as substan¬ 
tive evidence but can be used only to corroborate or 
contradict the informant under Ss. 167 and 145, Evi¬ 
dence Act. It cannot be ustd as substantive evideoce to 
contradict other persons or discredit them. (Para 8] 
Anno. Cr. P. G., 8. 154 N. 10 Pts. 1, 6 and 10 ; 

Evi. Act, S. 145 N. 8; 8. 157 N. 6. 

(b) Criminal P. C. (1893), S. 510 — Chemical 
Analyser’s report that blood stains were ot human 


blood held sufficient even though there was nc^ 
report irom Serologist, Calcutta. [Para 11) 

Anno. Cr. P. 0., 8. 510 N. 0. 

(c) Penal Code (1860), S. 300-Motive— Proof ol 
motive for murder is not necessary where there is 
sufficient evidence ot the commission ol the offence. 

(Para llj 

Anno. Penal Code, 8. 802 N. 35. 

Ram Pral:aih Saxena —for Appellant; Asst. Goof. 
Advocate—for the Slate. 

Chataryedl J. — Pundlik alias Bao Sahib 
Berge, a Maratha young man ol 25 years, has 
bled this appeal against his conviotion under 
8. 292, Gwalior Penal Code (3 . 302, Indian Penal 
Code) and sentence of 14 years’ rigorous impri- 
eonment and one rupee fine by the Sessions 
Judge, Gird. 

[ 2 ] Mr. Bam Praka3h Saxena ha3 volunteered 
to plead for the appellant and his arguments- 
evidenced thorough and deligent preparation. 
He brought to our attention every point that 
could have been said in favour of the appellant. 

[3] The appellant has been convicted for 
murdering on 13-8-1948 at about 11 .£0 in the 
night one Bimla Bai, aged 30 years, in one of 
the rooms of the third storey of Indrabhawan 
Bbojnalaya, Deedwanaoli, Lasbkar, a Marwari 
restaurant run by an old man Sewaram, P. W. 1, 
a Gujrati.Shree Mali Brahmin, in whose employ, 
ment as a cook the deceased Bimla had been 
working for the last five years or so. Seeta Bai, 
D. W. 1 , a Maratha widow aged 45 years was in- 
the same restauraot working as a maid servant 
and the appellant had been residing with the 
said Seeta Bai in her house for nearly six montha- 
before the murder and the appellant being an 
unmarried man was suspected to have developed 
intimacy with the said Seeta Bai. 

[ 4 ] The murder took place in somewhat un¬ 
usual oiroumstances and the prosecution story 
begins with the attempt of the appellant to send 
away Sewaram, the proprietor of the Bhojna- 
laya, on some pretext. According to Sewaram’e- 
statement the witness is a very orthodox Shree- 
Mali Gujrati Brahmin, who used to 000 k his 
own food, and on the night of occurrence was 
oooking his food when Seeta Bai, D. W. 1, told 
him that there was a certain man who wanted 
to talk to him. Sewaram asked her to bring the 
man near him. On this the appellant appeared, 
took out a paper from his pooket and asked him. 
if he is a Sewaram who runs a Dhawa (restau- 
rant). On receiving the reply in the affirmative- 
the appellant told him that he was coming from. 
Mathura, where he met Sewaram's sister Par- 
vati Bai, who was down with cholera and who- 
was expeoted to come to Gwalior that night. 
The appellant told the witness to go to the eta- 
tion and receive her by the eleven o’olook train' 
and if she did not turn up by that train then to* 
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look up to the nest train whioh would arrive at 
Gwalior at 2 o'olook in the morniDg. 

[ 5 ] The said Parvati Bai had left for Mathura 
for Darshan, and, according to the prosecution, 
Seeta Bai knew it. It transpired afterwards that 
Parvati Bai was not ill at Mathura and she did 
not oome that night. But due to this informa, 
tion Sewaram beoame nervous and went away 
to the Railway station to receive her sister. 
After Sewaram’s departure nobody knows what 
actually happened. On one side of the Indra- 
bhawan Bhojnalaya is the house of P. w. 2 Dalip 
Bingh and adjoining to Dalip Singh's house is 
the bouse where Patiram, P. W, 4 a painter 
resides. Dalip Singh had come from Oinema 
and was sitting on the -terrace of the house 
smoking his Hukka and on the adjoining terrace 
were sitting Patiram P. w. 4 and Laxmi Narain, 
p. w. 6 a student of the Viotoria College fourth 
year Arts, who was disoussing with Patiram 
whether socialist volunteers should take part in 
the celebration of 16-8-1948. Suddenly some 
soreain of a female and the orying of a ohild 
from Indrabhawan Bhojnalaya attracted the 
attention of these three witnesses. Patiram, 
P. W. 4, and Laxminarain, P. W. 5 ran towards 
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pool of blood and a small child aged two years 
orying. Laxmi Narain then brought the child and 
told the witnesses that a woman had been 
murdered. Govindrao Chowkidar, with Patiram, 
Dalip Singh, and Laxmi Narain went to the 
Kotwali and lodged the information report. The 
police immediately came to the scene. Mean¬ 
while Sewaram, P. W. 1 had returned from the 
Railway Station disappointed as hi3 sister bad 
not arrived and to his utter surprise he found 
that the police had ocoupied the premiees a9 
Bimla Devi had been murdered. From his state, 
ment it transpires that Bimla Bai and Site Bol 
had not been pulling on well as Seeta Bai had 
all along been complaining to Sewaram about 
the food, given to Seeta Bai by the deoeased. It 
was also found out that the child belonged to 
Gopilal Brahmin whose wife had died and the 
deceased was nursing her as a motherless ohild. 

[6] Now Sewaram’a testimony is sufficient to 
prove that the aoouaed wanted to take advant¬ 
age of his absence from the Bhojnalaya, and, 
therefore, he came with a false story about Sews- 
ram's sister's illness at Mathura, whom he never 
met. Sewaram is an old man of 76 and there is 
nn rnaqnn whv he wonld tell a false story to 


the main gate of lower storey of Bhojnalaya but 
after reaching there oould not make ont what 
was the matter. Patiram returned to take a 
lantern, as there wa3 darkness in the etairoase. 
Dalip Singh remained on bis terrace. He had a 
lantern and a lathi with him and was attentively 
looking towards Indrabhawan Bhojnalaya. Then 
suddenly be saw a man jumping from the 
Beoond storey of the said Bhojnalaya on to the 
terrace of Ayurvedio Ynnani Pharmaoy and 
running downwards and entering the lavatory 
of the said Pharmacy. Dalip Singh at onoeshout- 
ed that the man has entered the lavatory and 
Patiram and Laxmiuarain ran towards it. 
Govindrao, the Chowkidar, also Bhouted that the 
man is there and Dalip Singh also reaohed the 
spot immediately. The man was trying to bolt 
the doors, when Patiram thruBt bis lathi between 
the two doors and Dalip Singh threatened the 
man that he would shoot him down unless he 
opened the doors. This threat served the pur. 
pose and the appellant opened the doors. The 
appellant at that time had a dagger knife or a 
(Ohurra) in his hand which was blood-stained 
and there were also blood .stains on the appellant's 
olothes. The appellant was apprehended imme- 
di&tely by Dalip Singh, Patiram, and Govindrao 
Ohowkidar, Laxmi Narain. P. w. 6, was asked by 
them to go inside the Bhojnalaya and to eee what 
had happened there. Laxmi Narayan went inside 
the Bhojnalaya through the way the appellant 
had come down and found in the third storey 
in one of the rooms a woman lying naked in 


implicate anybody, I believe his statement to 
be weighty and credible. 

[7l Mr. Ram Prakash Saxena ha9, however, 
argued that immediately after Sewaram's arri¬ 
val it was the duty of the proseoution to have 
put up the aooused for identification by Sewa- 
ram. I think it would have been muoh better, 
but considering that Sewaram had seen the ao- 
oosed from very near in full eleotrio light, I am 
disposed to think that Sewaram could not have 
forgotten the features of the aooused and he 
must have been reminded of his full features 
immediately when he had learnt the sad fate of 
the deceased at the hands of a person who had 
deceived him and who on false pretext had sent 
him away to the Railway Station. 

[8l The next argument of Mr. Saxena is about 
the first information report whioh was lodged by 
the Ohowkidar Govindrao, but who was not pro¬ 
duced in the Oourt. It will be sufficient to say 
that as laid down in Emperor v. Ibrahim, 

8 Lah. 605! (A.I.B. (16) 1928 Lab. 17: 28 Or. L. J. 
983): 

“A first Information report li not substantive evi¬ 
dence and it can only be need to corroborate or oon- 
tradiot under the provisions of Ss. 167 and 146." 

And a9 held by the Division Bench of the Pun¬ 
jab High Oourt in Gaman v. Emperor, a. I. R. 
(16) 1928 Lah. 913: (30 Or. L. J. 671), a P. I. R. 
should merely be a statement auffioient to induce 
the police to leave the poliae station and investi¬ 
gate the affairs. The first information report 
oannot be used as substantive evidence to oon-l 
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tradicfc other persons or discredit them. [After 
discussing the evidence of p. w. 2 Dalip Singh, 
P.w. 4 Patiram, P. w. 6 Laxminarain and also 
the medical evidence the judgment proceeds :) 

[9] Mr. Saxena has raised a point that the 
body was not identified by anybody as the post 
mortem report says; and, I think that this is a 
mistake of Doctor Sakai, who performed autopsy 
of the body. But the report shows that the body 
was given to the police constable who had ao- 
companiod it. Budh Singh, P. w. 6, deposes 
that he had taken the body to the hospital and 
be bad received it back. Sewaram, P. w. l says 
that he had accompanied the body and be re- 
mained in the hospital and on 14th August at 
9 A. M. ho received the dead body of Bimla Bai 
from the Hospital. 

[ 10 ] Mr. Saxena then argued that in the ab¬ 
sence of a report from Serologist Calcutta, the 
Chemical Analyeer's report that blood-stain was 
detected on dhoti and shirt of the appellant 
and on the chhura should not be taken as a 
conclusive proof that it was human blood. 

[ 11 ] The Chemical Analyser had written that 
he would send these articles to the Serologist, 
Calcutta, for detection of human blood on pay. 
ment of Rs. 25-6-0. But it seems that money 
could not be sent and the articles were not sent 
to the Serologist, Calcutta. In my opinion the 
Chemical Analyser’s report is sufficient. The 
testimony of Patiram P.w. 4, Dalip Singh P.W. 2 
and Laxmi Narain P.w. 5 who apprehended the 
appellant just after the murder and hardly at 
a distance of fourteen yards from the scene of 
occurrence with blood Btained ohhura and with 
blood stained olothes is sufficient to indicate 
that the stains of the blood coaid not have been 
other than that of human blood. There is 
nothing on the reoord to discredit the evidence 
whioh I accept. It appears to me that it would 
have been a work of a supererogation to have 
sent the articles to the Serologist at Calcutta. 

[12] Now the appellant has put forward a 
rather fantastic suggestion and an absurd theory 
in his defenoe. He states that be was going to 
his house at Nadi Ka Darwaja, Lasbkar at 
about 11 P.M. and when he passed through this 
thoroughfare five persons arrested him and put 
him in a locked room, took away his olothes 
and besmeared them with blood and brought a 
blood stained ohhura and also asked him to take 
responsibility for the murder. The appellant 
pleaded that he did not go to Sewram, did not 
tell him the story that his sister was ill at 
Mathura and did not oommit the murder, but 
he has been maliciously implicated by Govind- 
rao Chowkidar, who had stolen his cycle two 
■years before and had been his enemy. 


[13] The Sessions Judge did not believe the 
story and I think rightly so. No prudent man 
can believe it. As regards omission to produoe 
Govindrao Chowkidar, I think the Kotwal, 
P. w. 7 is responsible for not paying sufficient 
attention to the investigation in this case. 
Govindrao ought to have been produced. The 
statement of the Kotwal is to the effeot that 
Govindrao went away somewhere after 16 or 
20 days and his whereabouts were unknown and 
so he could not be produced. That does not 
seem to be a sufficient explanation but the 
absence of Govindrao can in no way affeot the 
complicity of the appellant in the murder of 
Bimla Bai daceased as the main witness in the 
oase, who saw the acoused jumping on the terrace 
of the Pharmacy and running downwards to 
latrine, is Dalip Singh, P. W. 2, and not the 
Chowkidar. Dalip Singh also mentions that at 
a distance of ten or twelve feet from the lavatory 
of the Pharmacy there was a lamp burning and 
in its light the running man could have been 
seen. (After disous3ion of the defence evidenoe the 
judgment proceeds:) 

[14] Mr. Saxena has then raieed the point that 
no adequate motive has been shown for the 
murder of Bimla Bai deceased hy the appellant; 
but in our opinion proof of motive is not neces¬ 
sary where there is sufficient evidence of the 
commission of the offence. There wa3 enmity 
between the deceased and Seeta Bai, with whom 
the appellant had been living as lover and 
beloved. The murder may have been at the 
instance of Seeta Bai. The actual motive for 
the murder can be only described by the aoous- 
ed or by Seeta Bai. Prom the surrounding 
oiroumstanoes it appears that the appellant 
probably wanted to have immoral connection 
with the unfortunate woman, and her clothes 
were taken off; but probably due to her persis¬ 
tent refusal the appellant began to assault and 
stabbed her at several places with chhura. 

[15] Mr. Saxena has then very rightly drawn 
our attention to a ruling to the effect that cir¬ 
cumstantial evidence must be exhaustive and 
exolude the possibility of guilt of any other 
person or must point conclusively to the com¬ 
plicity of the aooused. We have, however, bestow¬ 
ed our anxious consideration over this oase, and 
it left our oonviotion of the guilt of the aooused 
unshaken. In faot the over powering strength 
of the circumstantial evidence justifies this con- 
viotion. The accused’s attempt to send Sewaram 
to the Railway station and keep him there for 
two or three hours, then his jumping from the 
building where murder took place on the terrace 
of the Pharmaoy, running downwards and then 
after hearing the ories of 'here he goes here he 
goes’ trying to hide in the lavatory of the Phar- 
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'inaoy and then being caught red-handed with a 
Ijlooa stained chhura and with blood stains on 
• his olothes all the circumstances justify the 
inferenca of his guilt. The circumstantial evi- 
dence in this case is quite incompatible with the 
-innocence of the aooused and is incapable of 
explanation upon any other reasonable hypo¬ 
thesis than that of hiB guilt. A. more cowardly 
assault cannot be imagined and the aot of the 
appellant seems to be one of a disgusting nature 
and in my opinion folly deserves the sentence 
•that has been passed open the appellant. 

[l&l We accordingly dismiss his appeal. 

(171 8hinde J—I agree. 

£.S. Appeal dismissed. 


Hi rA iiAL V. Chhitar (Sanghi J .) Madhya Bharat t a 

for conciliation of the debt owed by him to the 
appellant. An agreement was reached at between 
the parties on 4.9.1912, the debtor agreeing to 
pay RS. 250 by annual instalments of Rs. 25 
commencing from Fagoon sudi 15 Samvatl999. 
(1943 a. D ) The agreement was registered on 
8 - 9 - 1942 . The fourth instalment falling due in 
the year 1946 was not paid by the debtor. The 
creditor made an application on 6-6.1946, to the 
Subba under S. 16, Debt Conciliation Act, (here¬ 
inafter called the Act), to recover the amount 
due as an arrest of land rrvenue. It was dis¬ 
missed, baviDg been made more than 90 daye 
after the date of the default. 


(C. N. 24.) 

A. I. R. (38) 1951 Madhya Bharat 18 

Sanghi J. 

Hiralal Kisanjee—Appellant v. Chhitar 
Amichand - Respondent. 

Second Appeal No. 178 of 1949 D/-18-11 1949. 

(a) Debt laws — Indore Debt Conciliation Act, 
-Ss. 14 (2) and 16 (3)-Scope of-Nature ol proceed- 
tngs under. 

There La no actual conflict in S. 14 (2) and S. 16 (3) 

• of the Indore Debt Conciliation Act. Under S. 14(2), it 
is the agreement which on registration aoqoires the 
effeot of a deoree of a Civil Court. Eaoh amount rcoor- 

• ded in the agreement as payable to the oreditora i9 not 
to have the force of a deoree aa it has under B. 16 (4) 
of the Act. Au unpaid creditor can only apply for the 

• execution of the agreement as a composite deoree and 

• the ai6ets realised in tbe execution by the Civil Court 
would be held by it for the benefit of all the creditors 
who may be entitled to receive payments on tbe date. 
When any amount due uader the agreement cannot be 
recovered and a certificate is Issued to that effect by 
the Subha, the agreement, it is deolared by S. 16 (3), 

• shall cease to subsist and these words are significant. 
The object of the provision is that no more property of 

■ the debtor being available for sale, the oreditora are 
released from the union and each one of them holds 
thereafter a separate deoree in place of thecommon one. 

From these two provisions, it appears that the pro¬ 
ceedings is in the nature of an insolvenoy proceeding. 
An unpaid oreditor whose name appears in tbe agree¬ 
ment may as it salts him, exeoute the agreement as a 

• deoree either in a civil Court or by application to the 
Subba under S. 16 of the Aot bat assets realised will 
enure for the benefit of all the unpaid oreditora in the 
order mentioned in 6.16 of tbe Aot. Separate decrees 
oome into existence only when the agreement has 

• ceased to subsist undor S. 16 (3). [Para 8) 

(b) Debt laws—Indore Debt Conciliation ActS.16 
(2) and (3)—Interpretation—Draiting is defective 
The drafting of tbe provision of S. 16 (2) and (3) is 

• obviously most inadequate and laokiog id precision. 
The maohinery of distribution prescribed in S. 16 (2) is 

• inadequately expressed but the intention of the legis¬ 
lature not being in doubt, tbe Court has the inherent 
i power to invent the maohinery and adapt the award 

provisions of the law according to the needs of justice, 

• equity and good oonsolenoe: 89 Cal. 33, Bel. on. [Par&S] 

Phaddke—for Appellant: Namjoehi—for Rsspdt. 

Judgment.—The respondent made an appli¬ 
cation to the Debt Conciliation Board, Indore, 


[2l On 31-10-1947, fcbe appellant-creditor, to 
reoover fcbe amount due to him, made an appli¬ 
cation to the Munsiff, Indore, for execution of 
the agreement. The respondent debtor objected 
to the execution on the ground that the applica¬ 
tion to tbe Subha had been dismissed. The 
learned Munsiff disallowed fcbe objeotion holding 
that under 8. 14 (2) of tbe Act the agreement 
after registration took effeot as if it were a 
decree of a civil Court. On appeal the learned 
District Judge, Indore, reversed the order hold¬ 
ing that in view of the provisions of sub-ss. (3) 
and (4) of S. 16 of the Aot a deoree for tbe 
amount due come9 into existence for the first 
time when the amount is certified to be irre¬ 
coverable by the Subha. Tbe oreditor has come 
up in seoond appeal to this Court against the 
order of the learned Judge. 

[3] There is an apparent conflict betweon 
seotion 14 12) and section 16 ( 4 ). This confliot 
was noticed and discussed in two cases decided 
by tbe Nagpur High Court and reported in 
Ramchandra v. Zolba, A. I. R. (26) 1939 Nag. 
220 : (183 1.0.609) and Laxman Sonaji v. Han 
Nathuji, A. I. R. (30) 1943 Nag. 324 : (I. L. R. 
(1943) Nag. 696), These have been dieou9sed by the 
learned District Judge in his judgment. I do not 
propose to disoure these beoause I am of tbe 
opinion tbat there is no aotual conflict in tbe 
two provisions of the law. Under 8.14 ( 2 ) of the 
Aot it is the agreement whioh on registration 
aoquires the effeot of a deoree of a oivil Court. 
Eaoh amount recorded in tbe agreement as pay 
able to the oreditora is not to have tbe foroe of a 
deoree as it has under S. 16 ( 4 ) of the Aot. An 
unpaid oreditor oan only apply for the exeoution 
of the agreement as a composite decree and the 
assets realised in the execution by the oivil Court 
oould be held by it for the benefit of all tbe cre¬ 
ditors who may be entitled to reoeive payments 
on the date. This beoome3 abundantly dear on 
a perusal of S. 18 of tbe Aot. Provision is made 
therein for recovery of an amount due under 
the agreement by the application to the Bubha. 
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The Subba will not pay the amount realised to 
the applicant alone. The manner in which the 
amount realised will be applied by him is set 
forth in the several clauses ofsub.s. (2) of 8. 16. 
Section 16 reads as follows: 

“(1) If a debtor defaults in paying any amount due 
In accordance with the terms of an agreement register¬ 
ed under sub-s. (2) of S 14, such amount shall be 
recoverable a3 an arrear of land revenue on the appli¬ 
cation of the creditor made within ninety days from 
the date of the default. 

(2) Where the Subha has. under sub-s. (1) recovered 
any amount which was payable in accordance with the 
terms of the agreement, he shall proceed to make pay¬ 
ments a* follows; 

(a) He shall in the first instance, apply the sum 
realised fro:n the sale of any portion of the immovable 
property referred to in the S. 15 to the payment of any 
amount payable under the agreement on account of a 
debt which is secured by a mortgage, lien or oharge on 
such property in order of priority determined in accor¬ 
dance with the provisioneof the T. P. Aot,and if the said 
sum is insufficient to meet such payments, the amounts 
which have remained unpaid shall rank equally with 
unsecured debt. 

(b) If there is a surplus after the payments have been 
made under ol. (a) the Subha shall apply to the 
payment of any other amounts payable under the 
agreement tho sum of the surplus and of the prooeeda 
realised from the sale of such portion of any other 
property of the debtor as will, together with the surplus, 
be sufficient to meet the payment of suoh amounts, 

(c) If tho sum of the surplus and the sale proceeds 
referred to in cl. (b) is insufficient to meet the payment 
of other amounts referred to therein, such other 
amounts and any amount payable on account of any 
unsecured debt for the recovery of whioh a decree has 
been parsed by a oivil Court and of whioh details are 
given in the agreement shall rank equally—between 
themselvos for the purposes of payment. 

(d) Any further surplus remaining after the pay¬ 
ments have been made under da. (a), (b) and (c) shall 
be paid by the Snbha to the debtor. 

(3) Where the Subha falls, under sub-s. (1) to recover 
as an arrear of land revenue any part of the amount 
referred to therein, be shall certify that it la irreoo- 
vorablo and thereupon the agreement 9hall cease to 
lubsist. 

(4) Where an agreement ceasei to subaiet, any 
amount which was payable under such agreement but 
has not been paid nball be recoverable aa If a decree of 
a civil Court had been {Hesed for its payment.” 

From the language used, it is dear to my mind 
that the assets realised are available for the 
benefit of all the unpaid oreditors in the order 
mentioned in the clauses. When any amount 
due under the agreement cannot be reoovered 
and a certificate is issued to that effect by the 
Subha, the agreement, it is deolared by 8. 16 (3), 
shall cease to subsist and these words are signifi¬ 
cant. If unity for the purposes of realisation and 
distribution of the debts was not the oharao- 
teristio of the agreement, there was no oooasion 
to declare that the agreement shall cease to 
subsist. All that was necessary to eay would be 
that on certif cation by the Subha that any debt 
due under the agreement was irrecoverable, the 
unsatisfied creditors could have recourse to the 
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civil Court, for the recovery of their unpaid 
debts why should it be necessary to deolare that 
tne agreement has ceased to subsist? The object, 
of the provision is that no more property of the! 
debtor being available for sale, the creditors} 
released from the union and eaoh one of them! 
holds thereafter a separate deoree in place of the! 
common one. Under 8.14 (l) there is to be one* 
agreement only. The agreement cannot be record, 
ed unless the oreditors to whom not less than forty 
per cent, of the total debts are due come to an 
amicable settlement. A list of the immovable 
properties of the debtor with particulars of any 
mortgage, lien or charge subsisting thereon are 
to be recorded in the agreement. From these 
two provisions it appears to me that the pro- 
ceedings is in the nature of an insolvenoy pro¬ 
ceeding, the properties of the debtor enuring for 
the benefit of the asserting oreditors. For these 
reasons, I am of the opinion that the agreement 
can be executed as a decree by the oivil Oonrt 
also but assets will bo applied to the benefit of all 
the unpaid oreditors. This is not so expressly 
stated but follows as a matter of necessity from 
the provisions of 8. 16 (at and (3). The drafting 
of these sections is obviously most inadequate and 
lacking in preoision. The machinery of distribu¬ 
tion prescribed in S. 16 (a) is inadequately ex- 
pressed, but the intention of the Legislature not 
being in donbt, the Court has the inherent power 
to invent the machinery and adapt the award 
provisions of the law according to the needs of 
justice, equity and good consoience. In Kunj 
Behari Lai v. Kishan Behari Lai, 39 cal. 83 
at p. 49: (4 I. 0. 491) it was observed 
‘‘8Lnoelaw3 are general rule,, they cannot regulate the 
time to oome ao as to make express provisions against 
all inoonvenienoei whioh are Infinite In number and 
that their dispositions should express all the oases that 
may poieibly happen. It is, therefore, the duty of the 
jndgea to apply the laws not only to what appears to 
be regulated by their express dispositions, but to all the 
cases where a just application of them may be made, 
and whioh appear to be comprehended within the ex¬ 
press sense of law or withtn the consequences that may 
be gathered from it." 

To sum up, an unpaid oreditor whose name 
appears in the agreement may, aa it suits him,' 
execute the agreement as a deoree either in a i 
oivil Court or by application to the Subha under . 
8. 16 of the Aot but assets realised will enure: 
for the benefit of all the unpaid oreditors in the j 
order mentioned in 8. 16 of the Aot. Separate j 
deoreescome into existence only when the agree- < 
ment has ceased to subsist under S. 16 (3). 

[ 4 ] The appeal is allowed and the order 
passed by the lower appellate Court is set aside. 
The exeoution shall prooeed. The respondent, 
shall pay the costs of the appellant throughout™ 
D.B.R. Appeal allowed. 
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Ramohandra Easturchand — Appellant v. 
Daulat Durga and others — Respondents . 

Second Appeals N 09 . 215 to 217 of 1948, D/- 26-11- 
1949. 

Civil P. C. (1908). O. 21, R. 63—Burden of proof 
—Evidence Act (1872), Ss. 101 to 103. 

TheonuB ie prim* faoie on the plaintiff asserting a 
title in a suit under 0. 21, R. 63, Civil P. C. and when 
-circumstances surrounding the execution of the docu¬ 
ment on whioh the title is based are not free from 
suspicion, the burden of proving that the transaction 
1 b bona fide and for valuable consideration is heavily 
on the plaintiff. The question of the burden of proof 
loses its significance in appeal unless the parties are 
prejudiced in fact, and when all relevant evidence has 
been given by the parties, the real matter for the 
appellate Court to oonsider is whether the party on 
whom the burden lies has discharged it. A. I. R. (35) 
1948 Nag. 385, Foil. (Para 6] 

Anno. C. P. 0., 0. 21, R. 63, N. 19, Evidence Aot, 
3. 101 to 103, N. 51. 

K, Gandhe—for Appellant ; Pandey t Deo , Avadhul 
and Chhaganlal 8harma—for Respondents. 

Rege J. — House nos. 43 and 43 od the 
Municipal Office Road, were attaohed in execu¬ 
tion of their deorees by three individual oredi- 
tors. The appellant Ramohandra objected to 
the attachment in eaoh oase but all the objec¬ 
tions were dismissed. He therefore, filed Ibree 
separate suits under the provisions of 0. 31, 
R. 63, Civil P. C., for a declaration of his title 
to the property by virtue of a sale by Dhanna 
on 30-8-1940 evidenced by the sale-deed Ex. P-1. 

Cj] The contesting defendants denied the sale 
and its validity in general terms and the judg- 
ment.debtor remained absent. The suits were 
tried by Mr. Ramsiogh, 2nd Additional Munsiff, 
Indore. The plaintiff-appellant suoceded in two 
of them (no. 493/44 and SSi/1944) against the 
attaching oreditors, Daulat Durga Lodha and 
Nathulal Narsingh Mali but failed in suit 
No. 486/1942 against the Sarvajnik Sahakari 
Saustha and Banwarilal. The unsuccessful parties 
appealed to the learned Distriot Judge, Indore 
who upheld the dismissal in suit no. 486/1943, 
and reversing the deorees in the other two oases, 
and dismissed the plaintiff's suit. The plaintiff 
has filed three separate appeals, but as oounsel 
agree that the same questions of law and 
material facts ariBe in all the oases this judgment 
Will dispose of and govern all of them. 

[3] It was first contended that on proof of the 
©Mention of the sale deed, the onus should have 
wen put on the contesting defendants to prove 
OiKumstances vitiating the transaction. It .is 
•wepted principle of law that a party muel 
prove his own oase and suits under 0 . si, B. 63 
are no exception. To prove a sale where a third 
ty contests it, there muBt be proof of the 


existence in the vendor of tbe title tbe sale deed 
purports to oonvey; and there muBfc also be 
proof of consideration and as,observed in J ama - 
her v. Askaran , 30 I* 0. 856 : (a. i. R. (3) 1916 
Cal. 666) it ie not enough for the plaintiff to rely 
on the innocent appearance of the deed but he 
mast farther prove that tbe deed is as good as 
it looks. A similar view ha? been taken in 
Appathuraj v. Vellayan Chettiar , 65 Mad. 748: 
(A. I. R. (19) 1932 Mad. (302), wherein the 
learned Judges observed on the burden of 
proof : 

"If the plaintiff produces his deed, and swears that 
it ie genuine and for full consideration, and the defen¬ 
dant has nothing to say to the contrary, tbe plaintiff 
will succeed and where the burden of the plaintiff is so 
light that it is scarcely worth arguing whether it ie 
more correct to say that tbe burden is originally upon 
the defendant, or upon the plaintiff. But where the 
defendant ba9 something lubetantial to say to the 
oootrary the real burden must in inevitably fall upon the 
plaintiff to establish the right whioh he claims." 

The appellant’s learned couneel contended on 
the authority of V. E. A. R. M. Firm v. Maung 
Ba, A. I. R. (14) 1S27 P. 0. 237 : (6 RaDg. 852). 
that proof of the exeoution of the eale-deed 
shifted tbe onus on the defendants; but I do not 
think each a principle could be deduced from the 
deoision. In that case a sale-deed which pur¬ 
ported to be for a consideration of Rs. 20,000 
was the basis of the plaintiff’s title and receipt 
by the vendor of Rs. 17,000 had been proved 
beyond doubt; and what their Lordships held 
was that it was in the oiroumstances for 
the party questioning the sale to prove fraud 
inter alia by showing the utter inadequacy of 
consideration for the sale. The onus in a suit 
under o. 21, R. 63 came up for consideration of 
the Privy Oounoil in tbe case of Mohommad 
Ali v. Mt. Bimilla Begum, A. I. B. (17) 1930 
P. 0. 266 : (128 I. c. 647) and their Lordships 
held ; 

"Under 0. 21, R. 63, tbe decision in tbe said claim 
proceedings was final subjeot to tba result of this suit 
whioh the plaintiff instituted for a deolaretion that tbe 
deeds are valid and that the Bald properties are not 
liable to be attached in exeoution of the decree of the 
appellant. In their Lordships opinion she is not 
entitled to this declaration unless she establishes to 
their satisfaction that the deeds in question wore bom 
/ide and were intended by defendant 2 to pass the 
beneficial interest in the premises in favour of the 
mutawali of tho wakf and the plaintiff respectively." 

[4] The principle was aflStmed in Anna Mali 
Ghetliar v. Ramnathan Ohetliar, a. i. r. ( 34) 
1947 p. 0 . 98 : (1947) 3 m.l.j. 64) wherein it was 
held that where the plaintiff in a suit under 
o. 21, R. 63, Civil P. 0., proves prima facie that 
the consideration as stated in the sale-deed bad 
passed the burden shifts to the other party to 
prove the contrary, 

[6] The oase law on the subject has been 
elaborately reviewed in Mi. Raliyat Bai v. 
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Kanahiyalal, AIR. (35) 1948 Nag. 375 : (i.L.B. 
(1918) Nag. 767) and I am in complete agree- 
ment with the view taken therein that the onus 
is prima facie on the plaintiff asserting a title 
in a suit under o. 21 , B. 63, Civil P. C. and 
when circumstances surrounding the execution 
A the document on which the title is based are 
not free from suspicion, the burden of proving 
;hat the transaction is bona fide and for valuable 
consideration is heavily on the plaintiff. The 
question of the burden of proof loses its signi¬ 
ficance in appeal unless the parties are prejudiced 
in fact; and when all relevant evidence baa been 
’iven by the parties, the real matter for the 
appellate Court to consider is whether the party 
on whom the burden lies ha9 discharged it. 
Chindambara v. Veerama Beddi, A I. B. (9) 
1922 P. C. 292 : (45 Mad. 586), Etmcnandra De 
v. Amsiyabala De, 62 Cal 121 : (a.I.R. (12 ) 1925 
oal. 61) and Seturatnam Aiyar v. Venkatachala 
Ooundan, 43 Mad. 567 : (A. l. R. (7) 1920 P. 0. 
67). 

[6] It was urged that the plaintiff was pre- 
judiced in this case by reason of the absence of 
an issue whether consideration had passed. The 
plaintiff it appears from the record knew what 
he had to prove, and evidence has been given by 
him in support ol consideration, as also receipt 
of rent from tenants alleged to bavo attorned to 
him; and this evidence has been elaborately 
considered by the learned Judgo in appeal. 
(After disoussion of the evidenoe on this point 
the judgment prooeeds:) In the oircumstances, 
I am of opinion that the finding of the learned 
Judge in appeal is well supported and not im- 
peacbable in second appeal. 

[7] I would dismiss the appeals with costs. 

[8] Sangbi J.—I agree. 

K.S. Appeals dismissed. 

[C. N. 26.) 
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Munnalal Ramchandra — Applicant v. 
Damodar Ganpat—Opponent. 

Small Cause Revn. No. 73 of 1949, D/- 14-12-1949, 

Stamp Act (1899), Art. 1, S. 35 — Acknowledg¬ 
ment — Expression "Baki dena" in Khata entry, if 
acknowledgment pure and simple—Admissibility 
on payment oi penalty — Limitation Act (1908), 
S. 19. 

Whether a balance, elgned by a debtor in the books 
of hia creditor, arnouDts to an acknowledgment, is a 
question depending upon the form of entry and the 
intention of the entry. (Para 8) 

The expression ‘Bnki dena” is a promise to pay the 
balance and as euch it is not an acknowledgment 
pure and simple and is not hit by Art. 1, Stamp 
Act. It is an unconditional acknowledgment, implying 
a promiie to pay and each acknowledgment i£pn- 


A. I. R_ 

stamped is admissible in evidence on payment or 
requisite penalty. (p ara 3 j 

Anno. Stamp Act, Art. 1, N. 8, pt. 6, N. 10, S 35 
N. 18 ; Lim. Act, 3. 19, N. 18, 19; 

V.A Namjoshi—for Applicant ; R. 0. Waghmare- 
—for Opponent. 

Order.—The plaintiff Damodar son of Gan¬ 
pat sued the defendant Munnalal Rimohandra 
for recovery of B3. 298 on the basis of a khala 
entry, annexed to the plaint. The plaintiff’s 
case is that the defendant bad dealings with, 
him in gold and the balance on Kartik Bidi 1 
Samvat year 2032 due from the defendant, was 
gold, weighing 2 Tolas, 6 Masaa and 1 Ratti. 
The plaintiff acknowledged the dues on 29-S-46- 
and signed the khata entry, containing the 
acknowledgment. It was objeoted that under 
Art. 1, Stamp Act, as the entry was an acknow¬ 
ledgment, pure and simple, it was inadmissible 
in evidence and could not be the foundation of 
the suit. The trial Court held that the entry in 
the khata contains promise to pay and as suob 
it was an agreement which was admissible in 
evidence on payment of penalty and deoreed the 
plaintiff's suit for Bs 237-6-6 with costs. The 
defendant has come up in revision. 

(2) Whether a balanoe, signed by a debtor in 
the books of his oreditor, amounts to an aoknow 
ledgment, is a question depending upon the 
form of entry and the intention of the entry. 
Here the khata entry runs as follows : 

nfft. =qtggr bft d 


'Sri 

\\)M* 

fff. 

[3] It appears to me that the expression 
7 HT’ is a promiee to pay the balance and 
as suob it is not an acknowledgment pure and 
simple and is not hit by Art. 1. Stamp Aot. In 
Dulichand v. Panthi, A.I.R. (55) 1938 Lah. 511 : 
(40 cr. L. J. 9), it was held that where a balance 
is struck in an account book of a creditor and 1 

is followed by a statement 

Y^o-o—o whioh is signed by the 

debtor the document is an agreement and not a. 
mere acknowledgment as it contains a promise 
to pay. Haying regard to the form of the 
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khata entry, in my opinion, it 19 an uncondi¬ 
tional acknowledgement, implying a promise to 
pay and snob acknowledgement if unstamped is 
admissible in evidence on payment of requisite 
penalty, vide Privy Council ruling Maniram v. 
Bupchand 83 cal, 1047 (33 I. A. 165 P. o.)- In 
Pahlad v. Shib Lai, 132 I C. 631 : (ai.R. (18) 
1931 Lab. 631) the Division Bench of the Lahore 
High Conrt has held that where an entry purports 
to be an unconditional acknowledgment by the 
exeontant and implies a promise to pay the snm 
mentioned, it should be stamped as an agree¬ 
ment and is admissible in evidence on payment 
of dnty as an agreement. 

[ 4 ] I, therefore, hold that the lower Court is 
oorreot in holding that the entry in question is 
not an acknowledgment, pure and simple, but 
oontains a promise to pay debt and this has been 
excluded by the proviso from the applicability 
of Art. 1. I, therefore, rejeot the revision appli¬ 
cation with costs. 

G.M.J. Btvisicn application rejected. 


[C. N. 27.] 
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Mehta J. 

Faizullabhai and another—Applicants v. 
Ohhuntiilal — Opponent. 

Small Cause Rtvu. No. 67 0 ( 1949, D/• 81-10-1949. 

(a) Civil P. C. (19081, S. 95 (1)—Small Cause suit 
—Compensation lor wrongful attachment before 
judgment—Necessity ol separate enquiry. 

In Small Cause suits an independent inquiry regard¬ 
ing claim for compensation for wrongful attachment 
before judgment ig not necessary and the evidence on 
the point can be taken in tbe course of the suit procee¬ 
ding!. No separate inquiry under S. 96 is called for in 
Small Came Saits. [Para 2] 

Anno. C. P. 0., 8. 96, N. 9. 

(b) Civil P. C. (1908), Sb. 115 and 95-Claim lor 
compensation under S. 95 not enquired Into—Inter¬ 
ference In revision. 

The High Court will not interfere In revision when 
there is another remedy open to the defendent whose 
olaim for compensation for wrongful attachment before 
judgment under S. 95 of the Code has not been enqui¬ 
red into and there is nothing to prevent him from filing 
a separate suit for claiming compensation for wrongful 
attachment. [Pa ra 2] 

Anno. C. P. 0., 8, 116. N. 8, pte. 1 and 14. 

D.Q. Bkaltrao—for Applicant s; Narayanprashad 
Oupta—for Opponent. 

Order,—This is a defendant’s petition for 
revision in a Small Cause oaee. The plaintiff 
Bued the defendant for reoovery of Re. 217 - 2-0 
for the milk supplied to the defendant. The 
defendant denied the plaintiff’s olaim. During 
the oouree of the trial on 18 1-1948 the plaintiff 
applied for attachment before judgment under 

881 6 on the ground that the defendant is 

wont to leave the juriadiotion of the Ooort in 


order to defeat the claim of the plaintiff and he 
is trying to dispose of his property in Indore. 
The defendant’s property has also been attaobed 
before judgment in Civil 0 . 8. no. 77 of 1947 of 
the Munsif Court, Indore. A notice was issued 
to the defendant to show cause and was asked to 
furnish security. As no security was furnished 
the defendant’s house was attached on 1 1.1-1948. 
Then on 16-1-1948 the defendant put in objection 
that tbe allegations made by the plaiDtiff for 
obtaining attachment before judgment are with¬ 
out any reasonable oauee, that he wa3 not leav¬ 
ing the jurisdiction of the Court, nor does he 
want to defraud his creditors. The proceedings 
of 16-1-1948 show that the bouse of the defen¬ 
dant was attached and a Panchanamav/as made. 
Tbe defendant's reply to attachment before judg¬ 
ment was filed and it was ordered that the re¬ 
cord should be put up for evidence on 17-1-1949- 
as direoted in the order sheet of 19-1-2-1947. Then 
on 21-2 1946 tbe defendant made a separate 
application for compensation under s. 96, Civil' 
P. C. for Ra. 500 for obtaining wrongful atta¬ 
chment before jadgment. Tbe learned Judge 
Small Cause Court held that the application 
waB delayed more than a year and there was 
no regular application for compensation and 
therefore, rejected the application. The Court 
prooeeded with the oaee and decreed the plain¬ 
tiff’s suit. 

(2) In this revision Mr. Bbalerao who appears 
for defendant applicant does not contest the 
deoree on merits. His ODly geievence is that his 
application dated 21-2-1949 {Viae Ex, 56 B file), 
claiming compensation for wrongful attachment 
before judgment wa9 not inquired into when this 
fact was brought to tbe notice of the trial Judge. 
It appears to me that in Small Cause suitB an 
independent inquiry regarding claim for oom- 
penaation for wrongful attachment before judg 
ment is not necessary and the evidence on the 
point oan be taken in the oouree of tbe suit pro¬ 
ceedings. No separate inquiry under s- 96, is 
called for in Small Cause suits. There was noth¬ 
ing to prevent tbe defendant to lead evidence on 
the point that the attachment applied for was 
on insufficient grounds. The defendant was 
examined and he led no evidence on the point 
of compensation under S. 95 It would not be 
proper at this stage to remaDd the o»se and to 
open inquiry regarding the olaim for compensa¬ 
tion. The High Court will not interfere in revi- 
sion when there is another remedy open to tbe 
defendant and there is nothing to prevent him 
from filing a eeparate suit for olauning oompen 
sation for wrongful attaobment. I am not incli¬ 
ned to interfere at this stage. Toe decree has 
been passed against the defendant and no objto. 
tion on merits has been raised by Mr. Bbalerao. 
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I. therefore, dismiss the revision application with 
costs. 

V-R-B. Revision dismissed. 


[C. N. 28.J 
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Sanghi J. 

Jagannath Shivnarayan — Appellant v. 
Municipal Commissioner, City Municipality, 
Indore — Respondent. 

Second Appeal No. 2CS ot 1949, D/- 31-10 1949. 

(a) Evidence Act (1872), S. 110 — Possession _ 
Mixed question ol law and (act-Civil P. C. (1908), 
S. 100. 

Possession is a mixed question ot law and fact. It 
has to be inferred liom (acts proved and cannot be 
founded on the bare statements of witnesses that a 
part; has been in possession. [Para 3] 

Anno Evd. Act, S. 110 N. 2; C. P. C. Ss. 100 and 
101 N. 36. 

(b) Evidence Act (1872), S. 110—Possession — 
Nature of. 

Possession to come within the scope of 8.110 must 
be possession founded on a prima facie right, that Is 
to say, the possession must be of such a character as 
leads to a presumption of title. [Para 3] 

Held on facts that the acts ot user of the land did not 
amount to possession ol each a character as would 
lead to a presumption of title. The possession, if pos¬ 
session it could be called, was prima facie wrongful 
and, therefore, the plaintiff was not entitled to roly on 
8 .110. [Para 3] 

Anno. Evd. Act, S. 110 N. 2. 

V. R. Ncwaskar — for Appellant', Dingankar — 
lor Respondent. 

Judgment. — In Sadar Bazar in the City of 
Indore, there ia a Shiv temple bearing house 
No. 42. On one side of the temple there ia a 
well, a cattle trough and a kachha otla. On 
the three aides of the temple and the otla, on 
the North, South and the East, there ia open 
land. Agrawal Panchaa are the Sewaka of the 
temple and the appellant plaintiff looks after 
the management of the temple on behalf of the 
Panohaa. Some time in the year 1946, he started 
setting up a wire enclosure, thereby appropriat¬ 
ing a part of the open land to the temple. The 
Municipal Commissioner claimed the open 
Government land to be vested in him under 
S. 36, Indore Municipal Act, and called upon the 
plaintiff-appellant to remove the wire fencing. 
On 19-10-1946, the appellant instituted a suit in 
the Court of the Munsif, Indore City, against 
the Municipal Commissioner for a declaration 
that the land enclosed was the property of the 
temple and for an injunction restraining the 
defendant from interfering with the work of 
erecting the enclosure. 

[ 2 ] The learned Munsif found that the land 
had been proved to been the possession of the 
plaintiff for about 26 years and under a. 110 , 


Evidence Act be should be presumed to be the 
owner of the land enolosed. He deoreed the 
plaintiff’s suit. On appeal the decree was 
reversed by learned District Judge, who held 
that the possession proved was for a period of 
less than sixty years which did not affect the 
right of the Government to the open site. He 
dismissed the plaintiff’s suit. The plaintiff haB 
come to this Court in second appeal. 

[3] The appellant has not adduced any evi. 
dence to establish his title to the land. He 
relies on bis possession of the land over a period 
of several years as throwing the burden of proof 
under S. 110. Evidence Act, on the respondent 
that the plaintiff is not the owner. It is an un¬ 
disputed fact in the case that the land sought 
to be enclosed by a wire fencing forms part of 
the larger open land on the three Bides of the 
temple. The first question is whether the land 
has ever been in the possession of the temple, 
and if so, what has been the character of the 
possession. The first Court below held that it 
was in the possession of the plaintiff and the 
learned District Judge assumed that it was so. 
The learned Munsif found in favour of the 
plaintiff’s possession because the plaintiff deposed 
that the land had been in the possession of the 
temple and so aleo spoke his two witnesses 
Chbaganlal and BadrinarayAn. But he did not 
examine theee statements further. Possession is 
a mixed question of law and fact. It has to be in¬ 
ferred from facts proved and oannot be founded 
on the bare statements of witnesses that a party 
has been in possession. Reading the statements 
of plaintiff (P. W. 2) and his witness Chhagalal 
(p. W. 3) and Badrinarayan (p. w. 4 ) the facte 
proved are these. That water was lifted from 
the well for the cattle-trough by means of 
bullooks and the bullocks ran over a part of the 
land. There is a Pipal treo on the land and 
there was a Tulsi plant at one time which was 
worshipped by the women visiting the temple. 
Tnero were Kaner trees the flowers of whioh 
were presumably offered to the God Shiv in the 
temple. Beyond these acts of user there is nothing 
else proved. There is not a jot of evidence that 
an exclusive right over the land was ever claimed 
by the manager of the temple. The land being 
open land was and could be used by any and 
every body but that it was exclusively used by 
any one has not been proved. There being a 
temple on the land some one planted the Tulsi 
tree. There being a cattle-trough the bullooke 
ran over the ground to lift water for the trough. 
Anybody could use it and none claimed it as 
his own. That is the position in my opinion, so 
far as the possession of the land is concerned. 
It was in 1946, for the first time that the plain¬ 
tiff on behalf of the temple sought to fence in 
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■the land with a view to olaim the exclusive right 
to it. From aots of user the possession of the 
temple cannot be inferred. The question as to 
what must be the character of the possession 
which would entitle the person in possession to 
olaim the benefit of S. 110, Evidence Act was 
considered and answered in Hanumantrao v. 
Secy, of State, 26 Bom. 287: (2 Bom. L. R. 1111). 
The view taken by Ranade J. wa3 that posses¬ 
sion to come within the scope of s. no, Evidence 
Act, must be possession founded on a prima 
facie right. This was interpreted by Fawcett, J. 
in Vasta Balwant v. Secy, of State, 46 Bom. 
789 : (A. I. R. (8) 1921 Bom. 177) as meaning 
that the possession must be of such a character 
as leads to a presumption of title. Both these 
oases were relied on in Suraji v. Secy, of State, 
A. I. B. (24) 1937 Bom. 193 : (169 I. C. 327) and 
were followed. In thi9 cise the suit was against 
the Government for a declaration that the plain¬ 
tiff was the owner of certain plots in a village. 
The plaintiff adduosd oral evidence to show that 
he had baen using a large area of them for the 
purposes of tethering and storing grass and that 
be had an otla standing thereon for a number 
of years. It wan also proved by him that he had 
erected hedges to the west and south of the plots. 
On this evidence it was held that the kind of 
user proved by the plaintiff cannot establish 
anything beyond his undisturbed user for a cer¬ 
tain period. It was not sufficient to prove such 
bind of legal possession as would give rise fo a 
presumption of title in his favour. Proof of euch 
kind of possession was nob sufficient to throw 
the burden on the Government under s. lio, 
Evidence Aot. Government did not succeed in 
proving its allegations nor did it make any 
attempt to contradict oc refute plaintiff's evi¬ 
dence 89 to his aots of user. It was held that the 
plaintiff having not proved euoh possession as 
would raise presumption of title in his favour, 
the plaintiff’s oase cannot be strengthened by 
any weakness in the defendant’s case. This last 
case was followed in Secy, of State v. Chiman. 
lal, A. I. B. (29) 1942 Bom. 161 1 (i. L. R. (1942) 
Bom. 867). Divatia J. on this question delivered 
his opinion at page 171 in the following words : 

. “The effect of the principal decision has been con¬ 
sidered by this Court in a rceont ruling in Suraji v. 
Secy of 8tate, 39 Bom. L. R. 216; (A. I. R. (24) 1937 
~ 0 ™' t®3) and the principle as summarized by Broom¬ 
field J. is that the possession under S. 110 must be of 
suoh a obaraoter as would lead to a presumption of 
title, and it is on that ground that the deoiaion in 

v <r ?° v - Sec U °f Slatt ■ 25 Bom. 287 = ( 2 Bom. 

* 3 dietingaiEhod. It is necessary, in my 
opinion, therefore to the plaintiffs to prove that their 
possession was of such a oharacter a9 would lead to the 
presumption of title, and not such a sort of possesion 
as would bo regarded ai wronglul in it a origin. In my 
pinion, It could not bo the law that a man might 
usurp somobody elae’a land and without the period of 
1961 M. B./I1 & 12 


adverse possession say that “lam in long possession of 
thie land. I have erected buildings on it, and although 
I have no title in my favoar and even though I 
have got possession of the land by usurpation or 
encroachment, I am entitled to remain in possession 
under Section 110 and that nobody can oust me." 
The presumption under S. 110 would apply only if two 
conditions are satisfied, viz that the possession of the 
plaintiff is not prima facie wronglul, and, secondly, 
the title of the defendant is not proved." 

The mere aots of user of the land in this case as 
mentioned above do not amount to -possession 
of such a character, as would lead to a pre 3 amp- 
tion of title. The possession, if possession it 
could be called, was prima Jacie wrongful. 
There was none, to hinder and every one used 
the open land as suited bira best. None on behalf 
of the temple ever olaimed the exclusive right 
to any de6nite portion of the land as of right. 
For this reason I hold that the appellautis not] 
entitled to rely on 3. lio, Evidence Act. 


[3a] The learned District Judge assumed that 
possession had been proved. He dismissed the 
appellant's suit relying on qd unreported Divi. 
eion Bench decision of this Court in Second 
Appeal no. 66 of 1047. This judgment is in 
accord with the view taken in Vasta Balwant 
v. Secy . of State, A. I. R. (8) 1921 Bom. 177: 
(45 Bom. 789) in which the learned Chief Juatioe 
relied on tho decision of the Privy Council in 
Secy, of State v. Chillikani Ramarao 43 i. a. 
192: (A. i. r. (3) 1916 p. o. 2 l). The Madras High 
Court in this last case bad held that 

“Thoogh the title was originally in the Crown stiU 
the pD=8«8»ion of the olaimanta for twenty yean 
prior to the notification was found, it routed upon the 
Crown to prove that it had a subsisting title by show- 
mg that the possession of the claimants eoiumenood or 
became adverse wiihin the period of limitation i. e 
within sixty yean before the notification.” 


[4] Their Lordships of the Privy Council were 
of opinion that ’the view thus taken of the law 
was erroneous’. Their Lordships said- 


Nothing was better settled than that the onus of 
establishing title to property by reason of possession 
for a certain requisite period lies upon the person as¬ 
serting such possession. It Is too late in the day to 
euggcit the contrary of this proposition. If it were not 
correot it would be open to the possessor for a year or 
a day to aay I am here; be your title to the property 
ever so good you cannot turn me out nntil you have 
demonstrated that the possession of mysolf and my 

predecessors was not long enough to fulfil all tho legal 
conditions." 6 


That fact that open sites in the City of Indore 
are the property of Government is an iudisput. 
able fact, The title of the Government subsists 
unless proved facta of the case lead to there 
asonable inference that the right to tho land 
has been parted with or been extinguished by 
adverse possession. That, in my opinion, j B the 
result of the authorities disouseed above. 
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[ 5 ] la the result, the appeal is dismissed with 
costs. 

V.B.B. Appeal dismissed. 

[C. N. 29.] 

A. I. R. (38) 1951 Madhya Bharat 82 (1) 

Mehta J. 

Malharrao Ganpatrao Eolkar—Appellant v. 
Vinayak Trsmbak Dhamankar — Respondent. 

Second Appeal No. 225 of 1919, D/• 26 10-1949. 

Houses and Rents —Indore House Rent Control 
Order—House -What is—Test. 

The main criterion for determining whether a build¬ 
ing is a house or not under the Order is the suitability 
of leased premises for the purpose of residence. The 
purpose to which the building or part of it may be put 
is n t the dominant factor. The test is, is the building 
suitable as a place of residence ? If it is, then it is a 
house as defined in tbe Indore Bent Control Order and 
the tenant is protected. [Para 9] 

0. N. Chaphekar under authority from Samvatsar 
—for Appellant ; S. D. Sanghi—/or Respondent. 

Judgment.—This is plaintiff’s civil second 
appeal and arises out of tbe euit filed by him 
against defendant for ejectment and for recovery 
of arrears of rent. 

[3l Tbe plaintiff is the owner of the bonse 
No. 4 in Bada Sarafa, Indore. Tbe defendant 
took on lease 8 rooms on tbe ground floor of tbe 
aforesaid house on a monthly rent of Rs. 16 
Ft da Ex. P-l which is tbe rent note. The 
tenanoy commences on 1-12-1941. In the rent 
note it is stated “ W HIT'? T^f ^ 

The plaintiff gave notice to the defendant ter¬ 
minating his tenancy on the ground that the 
defendant i3 using the three rooms leased for 
purposes other than those for which they are 
aotually let out. 

[81 The defendant did not vacate and hence 
this suit for ejectment and arrears of rent. 

[l] The main contention of the defendant is 
that be has taken 3 rooms on tbe ground floor 
of the aforesaid bouse for business as well as 
residence. 

[6] The defendant denies having violated 
any of the terms of the lease and that be offered 
arrears of rent but the plaintiff refnsed to accept 
tbe same. Tbe defendant urged that the plain¬ 
tiff wants to enhance the rent and hence all 
this t'Onble. Tbe defendant claims protection 
under Indore House Rent Control Order. 

[6] Tbe trial Court held that the defendant 
had not violated the conditions of the lease. 
Tbe premises in dispute are fit for residential 
purpose aDd hence dismissed tbe plaintiff’s ’suit 
for ejectment. The plaintiff's claim for arrears 
of rent of RS. 82.8-0 from 1-9 1947 to 16.2-1948 
was decreed 

[7l The plaintiff went up in appeal but the 
District Judge dismissed the appeal and con¬ 


firmed the judgment and decree of trial Court 
Hence this escocd appeal by the plaintiff. 

[8] It appears to me that tbe defendant has. 
not infringed any of the condition of the lease 
deed Ex. P-l. On a careful perusal of the lease 
deed Ex. P-l it appears to me that it does not 
indicate that tbe 3 rooms are let out exclusively 
for the purposes of carrying on business; on the 
contrary the evidence is that the defendant with 
his family is residing in Kbajuribazar and 
occasionally he resides in Bada Sarafa house. 

[9] In roy opinion the main criterion is the 
suitability of the leased premises for the pur¬ 
pose of residence. The purpose to which the 
building or part of it may be put is not tbe 
dominant factor. The test is, is the building 
suitable as a place of residence? If it is, then 
it is a bouse as de6ned in the Indore Rent Con¬ 
trol Order aDd the tenant is protected. There 
is a concurrent finding by both tbe lower Courts 
that the premises in suit is suitable for residen- 
tial purposes. It consists of 3 rooms and Osara 
and the Cbowk. The premises has also got tbe> 
arrangement for a water pipe and a latrine. 

[ 10 J For these reasons, I confirm the judg¬ 
ment and decree of the lower Court and dismiss 
the appeal with costs. 

V.B.B. Appeal dismissed. 


[C. N. 30.] 

A. I. R. (38) 1951 Madhya Bharat 82 (2> 

Shinde J. 

Rameshwardayal Ramswaroop — Appct. v. 
Bheemsen Dulichand—Opponent. 

Civil Revn. No. 182 of 1950, D/- 6-11-1950. 

(a) Civil P. C. (1908). O. 38, R. 6 — Unconditional 
attachment before judgment. 

Ad unconditional order of Attachment cannot bo 
paseed unless the deft, is directed within a time to be 
fixed either to furnish security or to show cause why ho 
should not furnish security & within the prescribed 
period he fails either to show cause or to furnish secu¬ 
rity. Unless & until such an opportunity Is given to the 
deft., an unconditional order of attachment canoot bo 
issued (Para 8] 

Anno. C. P. C., O. 38 R. 6 N. 1. 

(b) Civil P. C. (1908). O. 38, R. 5 — Conditional 
attachment before judgment. 

A conditional order of attachment must be accom¬ 
panied by an order directing tho deft, either to furnish 
security or to show cause why he should not furnish 
eecurity within a prescribed period. If a conditional 
ordtr ifl not accompanied by 6Uoh a direction to the 
deft., it is ultra vires. (Para 3] 

Anno. 0. P. C.. 0. 88 R. 5 N. 23. 

(c) Civil P. C. (1908), S. 136-Attachment outside 
district—Procedure. 

If tbe property to be attached is within the jurisdic¬ 
tion of another Ct. then the proper procedure is to- 
make aD order of attachment & send a oopy to the Disk. 
J 'sCt. within whoee jurisdiction such property is situate. 
[Vide 8. 136), & it is the Dist. Ot. that will cause 
attachment to be mede by its own officers or by a Ct. 
subordinate to itself A inform the Ct. which made the 
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order of attachment. The Ct. ecti illegally in issuing 
Porwana io the name of the Nazir of the Ct. within 
the local licnita of whose jurisdiction the property ia 
Bitoate. [Para 4] 

Anno. C. P. C..S. 186 N. 6,7. 

Shiv Dayal—jor Appet.; AUmajhar—for Opponent. 

Order—This is an appln., in revision by the 
pl‘f. One Rarueshwardayal filed a suit against 
Bhim Sen in the Ct. of the Civ. J. Seer nd Class, 
Morar k filed an appln. under 0 . 38. R. 5 for 
attachment before judgment on 30 8-2950. The 
learned Judge passed the following order on the 
same day: 

M <?RRr tr 

^ fr, ZFK RTtfT IRRcT *RT 1 vR-j 
m af f<I 3TTO ft * art 5ft ir?R[cf 

$<Bf $ ftftqft rlKra v-lo-nv q* q^r fr.” 

Apparently the property to be attached was 
within the jurisdiction of the City Civ. J. First 
Class, Lashkar. Hence the Civ. J., Morar, sent 
a Parwaca in the name of Nazir of the City 
Oiv. J.’s Ct. Lasbkar stating that security to 
the extent of Bs. lloo be demanded from Boim 
Sen the non-appet; if he fails to do so, his truck 
No. 1007 M. B o. be attached on identification 
of the appot, under 0 . 38, R. 6, that the Parwana 
be returned after compliance before 4-10-1950. In 
pursuance of that order, the truok was attached 
on 31-8-1960 4 as the non appet. r fused to 
name a person in whose ouatody the trook 
might be given, it was given in the custody of 
the appot. RaraeBhwar Dayal on his furnishing 
security. On the second day, the non-appet. 
appeared before the City Oiv. J. Lashbar & 
furnished seourity. On this the City Civ. J. 
Lasbkar wrote to the Civ. J. Morar that the 
truok be returned to the non-appot. When the 
papers were reo ived in the Ct. of the Civ. J. 
Morar the appot. objected to the return of the 
truok on the ground that the appet. had toinour 
expenses to bring the truok to Morar & that the 
•ecur.ty furnished by the non-appot. was insuffi. 
eient. The Oiv. J. Morar overrule! his ohjectionB 
stating that the non-appet. is willing to pay the 
expenses incurred by the appot. & tnat the seourity 
having be-n verified by the Ct, there ia no rea. 
son to d -ubt its sufficiency. Against this order 
theappjt. has filed (his revn. 

[21 Two contentions have been urged on be¬ 
half of the petnr. in this case. One is that the 
learned Oiv. J. Morar did not decide the ques- 
turn of jurisdiction of the City Oiv J’a Ct. 
Lashkar Make s-curity after the truck bad been 
attached. The seoond is that the decision of the 

lower Ot. with regard to suffioienoy of security 
aa wrong. 

[8] From the perusal of the reoord, I find that 


these are not the only irregularities in the pro¬ 
ceedings of the lower Ct. The entire proceedings 
under 0 . 38 R. 5 are ultra vires. The order of 
the lower Cc. reproduced above indicates that 
the learned Judge pas^d an order oi attach¬ 
ment & fixed the date for filing any objection 
with regard to the attachment. This order of 
attachment appears to be unconditional as there 
is nothiog to show in the order thj.t it is 
conditional. An unconditional order caDnofc 
bo passed unless the deft, is directed wiihin 
a time to be fixed either to furnish security or 
to show cause why ho should not furnish fecurity 
and within the prescribed period ho fails either 
to show cause or to furnish security. Unless 
& until such au opportunity, is given to th* 
deft, an unconditional order of attachment can. 
not be issued, ( Vide Saurendra Nath v. Tarn 
Bala Dasi, a. I. R. (u) 1927 Cal. 354: (101 I. 0 
9) & Nalhumal v. Kishonlal , A. I. R. (i) 1914 
ALL. 611: (23 I. 0.107). If the order passed by 
the learned Judge be considered to be a condi 
tional order of attachment it must bo aecom. 
panied by an order directing the deft, either to 
furnish security or to show cause why ho should 
not furnish security within a prescribed period. 
If a conditional order is not accompanied by 
su 2 h a direction to the deft, such an order ip 
ultra vires. Vide Abdul Karim v. Nurmaho- 
med, A. I. R. ( 7 ) 1920 Cal 626 : (57 I. C. 907), 
Dular SiTiqh v. Bam Chander , A. I. B. (SI) 
1934 ALL. 165 : (147 I. c. 509). But the order of 
the lower Ct. does not contain any direction to 
the deft, either to furnish security or to show 
cause why he should not furnish seourity, nor 
has the order prescribed any period. The order 
passed by the lower Ot. therefore, is in direot 
oontravention of the provisions of o. 39 Rr. 6 <fc 

6, C. P, C. & hence the order is dearly ultra 
vires. 

(4] The learned Civ. J. has al90 acted illegally 
in issuing Parwana in the name of the Nazir 
of the Ct. of City Civ. J. First Clas*. Lashkar. 
If the property to be attaohed is within the 
jurisdiction of another Ot. then the proper pro 
oeduce is to make an order of attachment A 
«nd a copy to the Diet. J's Ct. within whore 
jurisdiction snob property ia situate [Vidi 
S. 136, C. P, 0., & it is the Dist. 0(. that will 
cause attachment to be made by its own officers 
or by a Ot. sabordinate to itself & inform the 
Ut. whioh made the order of attachment. The 
procedure adopted by the lower Ot, is therefore, 
clearly against the provisions of 8 136,0 P Oi 

, “ , A9 | dQr ! D « the ooorse of arguments these 
regularities have come to my notice I consider 

tTr J &Ty T th6m,ereat 0( i ustiM to exercise 
the nviuonal powers 3110 motu & set aside the 

entire proceedings of the lower Ot. The Oiv. J. 
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Morar has acted illegally in the exercise of his 
jurisdiction & hence it is a fit case to exercise 
revieional powers suo motu. As I propose to 
quash the entire proceedings, it is unnecessary to 
express any opinion on the contentions raised by 
the appct. 

[6] In the result I dismiss the petn. for revi¬ 
sion & exercising the revisional powers suo motu 
set aside the entire proceedings taken under o. 30 
R. 5 A direct that the Civ. J. should proceed to 
dispose of the appln. for attachmsnt before 
judgment according to law. Parties to bear their 
own costs. 

V.B.B. Petition dismissed. 


[C. N. 31.] 

A. I. R. (38) 1931 Madhya Bharat 84 
Shinde J. 

Badrinarayan Puralal—Applicant?. State. 

Criminal Re*n. No. 126 of 1050, D/- 18-9-1950. 

(a) Criminal P. C. (1898). Ss. 219. 493-Locus 
standi ol complainant in a case conducted by Pub¬ 
lic Prosecutor. 

It is not correct to say that a complainant, has no 
Incus s'.andi in n case of which the Public Proseootor 
bag charge. When the Pablio Progecutor him?elf 
desired additional witnesses to be examined, it mast 
be held that the complainant applying for examination 
of certain witnesses waa acting under the direction of 
the Public Prosecutor himself and the order for the 
recording of such evidence is not irregular. [Para 2] 

Anno : Cr. P. C , S. 219. N. 2; 8. 493, N. 2. 

(b) Criminal P. C. (1898), S. 219—Scope ot exer¬ 
cise of power after commitment. 

The power under S. 219 can be exorcised even after 
the accused has been committed to the Sessions Court 
as long as the trial is not commenced. The Magistrate 
can exercise the power of his own accord or on being 
directed to do go by the 8egsions Judge. [Para 8J 

Anno: Cr. P. C. 8.219, N. 2. 

Abdul Uafia—for Applicant ; Qovl. Advocate-for 
the Slate. 

Order. —This application in revision is by 
Badrinarayan who is awaiting his trial in the 
Sassiona Court at 8hajapnr. The facts civing ripe 
to this petition are briefly these. Badrinarayan 
was challaned under 8 . 302, Penal Code in tbe 
Court of the Sub-Divisional Magistrate, Snsner 
who committed the accused to the Sessions Court. 
Before starting the trial tbe complainant sub¬ 
mitted an application to the Ses3ions Judge to 
tbe effeot that oertain witnes3G3 may be exami¬ 
ned. Tbe learned Sessions Judge pas3ed an order 
to the effeot that the application of the complai¬ 
nant being in accordance with the provisions of 
8 . 219, Criminal P. 0. is accepted. He also 
direct°d, by the same order, tbe Sub-divisional 
Magistrate at Susner to examine the witnesses 
mentioned in the complainant’s application from 
day to day and that the cage be sent to tbe Court 
before 4-9-1950 as 11-9-1950 had been fixed for 


State (Shinde J.) & j ^ 

hearing. Again3ttbis order of the Sessions Judge 
the accused has filed this revision petition. 

[ 2 ] The learned compel for tbe petitioner hag 
raiasd two contentions. His first contention is 
that as it is ee3siong trial the complainant hag 
no right to request tbe Court for permission to 
produce evidence. In support of his contention 
be relies on the provisions of 8. 493, Criminal 
P. O. Toe contention of the learned counsel 
that in a cognizable case the complainant has no 
locus standi cannot be accepted. Chitale and 
Annaji Rao in their learned commentary on S. 340, 
Criminal P. C. state as follows: 

“The ; ?ection is confined in terras to persons against 
whom proceedings are Uken. But even the oouplain- 
ants have been held to have the legal right to be repre¬ 
sented by coansel; of course, when the Government 
takes up tbe prosecution the officer aotlng on behalf of 
the Government will take the lead." 

Section 493 supports the same view. All that 
8 . 493 requires is that the pleader appearing on 
behalf of a private person has to work under 
the directions of the Publio Prosecutor. It is not 
correct, therefore, toeay that a complainant has 
no locus standi in a case of which the Publio 
Prosecutor ha? charge. A pleader appearing for 
a private person can conduct the proseoution but 
he must act under the direction of the publio 
prosecutor. In thi3 c*se, it is dear from the 
order of the Sessions Judge that the Pablio Prose- 
cutor himself desired additional witneeeea to be 
examined. Under tbe circumstances there is no 
doubt that the complainant was acting under 
tbe direction of the Publio Prosecutor himself. 
There is, therefore, no irregularity on the part 
of the Se33ion9 Judge in ordering complainant’s 
evidence to be recorded. 

[3] The second contention of the petitioner 
was that a9 the accused hag already been com¬ 
mitted to the Sessions Court no additional evi¬ 
dence can be recorded by the committing Magis¬ 
trate. This argument also has no foroe. Under 
8 . 219, Criminal P. C., the oommitting Magis- 
trate may examine supplementary witnesses 
even after the commitment as long as the trial 
is not commenced. If the trial commences the 
power of the committing Magistrate to examine 
supplementary witnesses comes to an end. The 
Magistrate can exeroise the power of his own 
acoord or on being directed to do so by the Ses¬ 
sions Judge, who,on examining the record, Cuds 
gaps in the evidence which he deems necessary 
to be filled up (Criminal P. 0. by Chitale and 
Annajirao, Vol. 3, Edn. 2, p. 1313). It is dear, 
therefore, that even at the instanos of the Ses¬ 
sions Judge the oommitting Magistrate oan 
examine supplementary witnesses in order to fill 
up the gap3 in the evidence. In the present case 
it appears from the order of the Sessions Judge 
that there has been no post mortem examination 
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of the deoeased’s body and in order to fill upthia 
gap in the evidence, at the instance of complai¬ 
nant, the Sessions Jadge has directed the com¬ 
mitting Magistrate to examine certain supple- 
meatary witnesses. The result is that there is no 
irregularity even in this part of the Sessions 
Judge’s order. 

[ 4 ] Por these reasons the revision application 
is rejeoted. 

D.E. Revision rejected. 

[ G . N . 32 .] 

A. I. R. (38) 1931 Madhya Bharat 83 

Shinde k Dixit JJ. 

Sardar Singh and others—Applts. v. State. 

Criminal Appeals Nos. 25 and 36 of 1960, D/-10-10- 
1950. 

(a) Criminal P. C. (1898), S. 537—Charge not 
mentioning common object. 

Where a oharge under S. 148, Penal Code, does not 
mention the oommon object & flies the liability ot tho 
accused nader wrong section it is bound to mislead 
the acoused in their defence & the deleot vitiates the 
trial. [Para 2] 

Anno: Criminal P. C.. 8. 537. N. 10- 

(b) Criminal P. C. (1898),S.238_“MinoroiIence” 
-What is. 

Where an aoonsed is ohargsd under certain seotions 
of tho Penal Code read with 3. 148 he oannot be coo- 
vioted under those seotions for his individual aots as he 
is not charged under those seotions. [Para 3] 

Anno: Criminal P. C., S. 238, N. 2. 

Day /or Applts ; Mungre, Govt. Advocate—for the 
State. 

Shinde J.—These two appeals arise out of the 
judgment k order of the Sea. J. Guna. The 
facts of this oa9e are as follows. Randhirsingb, 
his four sons Sardaraingh, Lalsaheb, Kaptan- 
singh, Badalsingh k Mulla & Diwansingh, who 
is abaoonding, were on inimioal terms with the 
Congress Committee in the village of Barodia. 
On 16.6.1948, Toransingh deceased, Aman.Sham. 
lal k Bhawarlal went to Paohhar to institute 
proceedings for taking seourity to k6ep the peaoe 
from the aoonsed. On the morning of 17-6-1918 
Aman, Shatnlal, Bhawarlal, Diwansingh k 
Baiselal were standing on the Ohabutra where 
Congress flag was flying. Suddenly Toransingh 
oame to the spot in a frightened condition k 
told them that the acoused were pursuing him 
to beat him. In the meantime, Diwansingh, 
Sardarsingh, Lalsaheb, Badalsingh k Kaptan! 
Bingb and Mulla oame to the spot k Diwan- 
Bingh fired his gun & shot Toransingh dead. 
After this at Lalsaheb’s instance Sardaraingh 
took aim at Bhamlal k fired bis gun but 
missed him. Aman, Sbamlal etc. who were stand¬ 
ing ran away. Lalsaheb gave a sword blow to 
Baiselal, who was running away. The blow only 
oansed a alight abrasion on the shoulder. A 
report was lodged at the police station Paohhar. 


After investigation tho police challaned the accu¬ 
sed under 8 . S92 read with S. 135, Gwalior Penal 
Code. The committing Mag. framed a oharge 
against Lalsaheb, Sardarsingh, Kaptansingh, 
Badalsingh & Mulla under 63. 148, 302 & 307, 
Penal Code, k against Randhirsingb under 8 . 109, 
Penal Code. The learned Se3. J. convicted Sar- 
dareingh under S. 148 & sentenced him to one 
year’B R. I. & also convioted him under 6 . 307, 
I. P. O. & sentenced him to three years R- I. 
He oonvicted Laleaheb under S. 148, Penal Code, 
k sentenced him to one year’s R. I. k also under 
S. 324 k sentenced him to three months’ R. I. 
He also ordered in the case of both the accused 
that both the sentences were to run concur¬ 
rently. He oonvicted Kaptansingh k Badalsingh 
& Mnlla only under 8. 148, Penal Code & eenten. 
oed them to three months’ R. I. All the five 
accused were acquitted of the other offences 
with whioh they were charged. He also acquit¬ 
ted Bandhirsingh. Against this order Sardar¬ 
singh, Lalsaheb, Kaptansingh, Badalsingh & 
Mulla have filed an appeal in this Ct. whioh is 
Or. App. no. 25 of i960. The state has also 6led 
an appeal against Sardarsingh, Lalsaheb, Kap- 
tansingb, Badalsingh & Mulla to set aside the 
order of aoquittal. 

[ 2 ] Prom the facts skated above, it is clear 
that Sardar Singh was oonvioted under S. 307, 
Penal Code, for his individual aot of firing a gun 
at Sbamlal. The Ses. J. also convioted Lal. 
Babeb under 8. 334, I. P. C., for bis indivi¬ 
dual act of giving a blow to Baiselal. As 
already stated all the aooused except Randhir 
Singh were charged with offences under ss 302 
k 307 read with 8.148,1. P. 0. It is difficult to 
eee why they were cha-ged with an offence 
under 8.148- Section 148 is only an aggravated 
from (sio) rioting & is applicable ODly to those 
persons, who being armed with a deadly weapon 
or any thing which used as a weapon, is likely 
to cause death, participate in rioting, it appears 
from the evidence on reoord that Sardarsingh 
bad & gan k Lalsaheb had a sword. But all the 
others had only lathis. It does not appear 
from the judgment of the learned Ses. J. that 
Kaptansingh, Badalsingh & Mulla had suoh 
Lathis which, used as a weapon of offence, were 
likely to oause death. The oharge mentions 
three offences under ss. 148, 802 k 807 against 
all the five applls. In other words, the commit¬ 
ting Mag. sought to impose constructive liability 
for the acts committed by Diwansingh, Sardar- 
singh'& Lalsaheb. If that be the case the 
proper section to apply was ss. 149,802 and B07. 
But that section has not been applied. The 
oharge states that the acoused applts. partioi- 
pated in an unlawful assembly. If that whs the 
case, then the acoused should have been oharged 
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with an offence under 8. 142, I. P. C. The 
charge also fails to mention what the common 
object of the asiembly was. Curiously enough 
the Ses. J. also does not give a clear finding 
with regard to the common object. As the 
charge did not specify the common object the 
parties might have been misled in producing 
the evidence. Tbi3 defect in the charge, in my 
I judgment, vitiates the trial. Section 537 , Cr. 
P. C., no doubt lays down that error or omis¬ 
sion in the charge cannot vitiate the trial unl-ss 
it occas'oos a failure of justice. A charge which 
does not mention the common object & fixes 
liability of the accused under wrong sectioa is 
bound to mislead the accused in their defence. 
ViL6 t Poresh Nath, v. Emperor , 33 Cal. 295 : 

(2 Cr. L. j. 516); Sabir v. Queen Empress , 22 
cal. 276. 

[ J I he learned So3. J. has convioted Sardar- 
eingh under s. 307, I. P. 0, & BaBaheb under 

5 314, I. P. C.. for their individual acts. This 
is also illegal. Both these accused were charged 
under 6s 302 307 read with S. 143. I P. C. In 
other words, they were charged with the sa d 
>ffen es not for their own individual acts but 
for the acts done by others. The liaoility im¬ 
pose! on them wa9 constructive. In these 
circumstauces they cannot be convicted for 
their individual acts under 8s. 307 3c 324 . I.P.O., 
because they are not charged with these offeaces 

6 they are not minors to or included in a oharge 
under s. 148/.307 k 148/302, I. P. O. : Vide 
Panehu Dis v. Emperor , 34 Cal. 698 : (5 Cr. 
Ii. J 427) and Dasarath Mandal v. Emperor , 
34 cal 325 : (5 cr. G. j. 424) k Bijo Gope v. 
Emperor , A.I.R. (32) 1945 Pat. 376 : (47 Or. L. J. 
691). 

[ 4 ] For the reasons given above, wo are of 
the opinion that it is a tit case for retrial under 
8. 232, Cr. P. C. We, therefore, allow the 
appeal of the accnsed k set aside the order of 
conviction k sentence passed by the learned 
Ses. J. We also allow the appeal of the State 
& set aside the order of acquittal of Sardar- 
eingh, Lalsaheb, Kaptansingh, Badalsingh k 
Mulla k direct that the Ses J. should alter the 
charge suitably in the light of Ss. 233 k 239, 
Cr. P. C. k following the provisions of 8. 231, 
Cr P. 0., try the Ciso according to law. 

[ 5 ] Dixit J.—I agree that considering the 
evidence on the record k the charge framed 
against the applt. that Sardarsingb, Lalsahtb, 
Kaptansingh, Badalsingh, k Mull* should be 
retried for the offence under S. 143, I. P. C. k 
for offences under Bs. 302 k 307 read with 
8. 149, I. P. C. The committing Mag. framed a 
single charge against all the applts. under 
63. 148, 302 & 307, I. P. 0. k on this charge the 
applts. v/ero frbd by the Sec. J, Guna. Thia 
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charga is defective for more than one reason 
Apart from the fact that separate charged 
should have been framed agamst each of the 
accused, the oioimon object of the unlawful 
as-embly should have been specifically stated 
in the charge & it should have been made clear 
therein wdetber the accused parsons wore being 
made liable constructively or individually for 
the offences under 6s. 202 A 307, The oharge 
omits to mention the common object A although 
if Purports to make the applts. constructively 
liable lor offences unfer ss. 302 A 307 , it does 
not at all contain any particulars to show 
whether this constructive liability wis being 
fastened on the n, under s 34 . I. P. 0., or 
under s. 149, I. P 0. The failure of the lea-ned 
Sea. J. to notice these defects before the oom- 
mencemeat of the trial has led him to arrive 
at the inconsistent finding of convicting the 
above named applts., under s. 148 , [. P.°C. A 
acquitting them of the offences said to have 
been committed in prosecution of the common 
object of the assembly on the ground that the 
common object to commit murder is not proved. 
The learned toes. J. should havo also noted the 
fact that the app'ts. Sardarsmgh & Lai Saheb 
could not be held guilty for their individual 
acts under Ss. 307 324, I. P. C.. when they were 
not so charge! A sought to be made liable for 
their individual a ct3. If it was dmbtful whe. 
ther any of the applts. w»s liable for any 
offeoce constructively or individually he should 
have been charge! for that offence firstly con. 
structively A in the alternative individually. 
The conviction A sentences imposed on the 
applts. Sardarsingh, Lalsaheb Kaptaaeiogh, 
Badalsingh, A Mud* must therefore, be qua-hed 
A the Ses. J must retry them after suitably 
framing charges in the light of these de'ects A 
bearing in mind the provisions of 8. 231, Or. 
P. C. 

D.H. Order accordingly. 


(G. N. 33 ] 
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Shindb J. 

Lt. Colonel V. Gimlier — Aopct. v. Fr. 
E. Vanni Archbishop and ano'.her — Oppo¬ 
nents. 

Civil Rovn. No. 171 of 1950, D/■ 17-10-1950. 

(a) Civil P. C. (1909), S. 115 — Interlocutory 
ordcr9. 

The H. C. has power to ontortam a rovn. a^a'nst an 
interlocutory order. (Para 3] 

Anno. Civil P. C , S. 115, N. 5. 

(b) Evidence Act (1372), S. 133 — Cross-exami¬ 
nation — Extent of right. 

Where after both the parties had produced evidenoe 
& o1o*-*d their case a new issue was framed by the Ct. 

Held that in cro a a eximination of the witness pro¬ 
duced oy the deft, in rebuttal on the new issue the 
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pltf. coM put questions relating to the is3uea evidence 
on which bad alroidy been closed. [Para 6] 

Anno. Evidence Act, S. 138, N. 3. 

Bhagwandas Gupta — for AppcQokhale and 
Bhagwanswaroop — for Opponent No. 2. 

Order.— This appln. in revn. is by tbs pltf. 
against the order of th9 Dist. J. Gwalior dated 
28-8.1950. The pltf. filed a suit for pre-emption 
agains'. the defts. In the course of the trial 
evidence was adduced by the pltf. with regard 
to issues 2, 3 & 4, the burden of proof of which 
lay upon him. That evidencs was closed on 
18 - 11 -1937. The defc. produced his evidence in 
rebuttal on the same isaueB & that also was 
closed on 24-2-1928. In the meantime the house 
in dispute was sold to one Ganeshilal Phul- 
ohand who was impleaded as a party. A new 
issue was, tberefoce, framed which runs as 
follows: 

“Whether the pi If. is owner of the house on the 
basis of which the right of pre-emption is claimed?. 1 ' 

[ 2 ] In the course of recording Ganeshilara 
evidence in rebuttal on this issue the counsel 
for the deft, raised an objection that the pltf. 
cannot ask a question in cross-examination 
which relates to the issue,evidence on which 
had already been closed. This objection was 
upheld by the learned Disfc J. Against this 
order the pltf. filed this revn. 

[3] The preliminary objection raised by the 
learned counsel for the non-appot. is that no 
revn. can be entertained against an interlocu. 
tory order. Although he raised this objection he 
did not attempt to support his argument by 
oiting any case law. The learned counsel for the 
petnr. has countered this argument by stating 
that the revn. can be entertained by the H. 0. 
even against an interlooutory Order provided 
conditions laid down in 8. 116 , Civil P. 0., are 
satisfied. In support of this argument he refer, 
red mo to Bir Babu v, ttaghubar Babu, 
A. I. R. (34) 1947 pat. 469 : (26 Pat. 393) & 
Narayan Sonajee y. Seshrao Vithoba , A. i. b. 
<36) 1940-Nag 258 : (I. L. R. (1940) Nag. 16 P. B-). 
In the case of Bir Babu v. Ra^hubar Babu, 
A. I. B. (34) 1947 pat. 469 : (26 Pat 893), the 
question was whether the onus of proving cer¬ 
tain issues was rightly placed or not. Their 
Lordships of the Patna H. C. held that the 
oomot placing of the onus of proof is a vital 
point of procedure & an incorrect piaoiDg of 
onus may, therefore, amount to material irre- 
gularity. As a general proposition they also 
laid down that ordioarily an interlocutory order 
is not cap*ble of revn. particularly when their 
js another remedy available to the injured 
party, but whare the order complained against 
ifl euoh as is calculated to cause irreparable loss 
to the injured party & there is no right of 


appeal & no remedy available to the party the 
order may be revised if the conditions laid 
down in ala. (a), (b) or te) of 9. 116 , Civil P. O.i 
are satisfied (vide Bir Babu v. Raghubar Babu , 
A. I. B. (34) 1947 Pat. 469 : (26 Pat. 393). 
Another important case cited by the learned 
counsel for the petnr. is Narayan Somjte v. 
S !>$hrao t A, I. B. (36) 1948 Nag. 258 : (I. L. R. 
(1918) Nag. 16 F. B.). Their Lordships of the 
Nagpur H. C. consti uting the F. B. after 
reviewing a number of cases from various H. 
Cs have held that revn. can be entertained 
against an interlocutory order. In view of 
these decisions, there is no doubt that this Ct. 
has power to entertain a revn. against an 
interlocutory order. 

[4] The question for determination in this 
case is whether a party can, in cross-examina¬ 
tion, ask a question relating to the issues on 
which both the parties have tendered their 
evidence. The learned Di9t. J. has given the 
following ret90E8 for upholding the objections 
of the counsel for the deft.: 

s-ite g^r» srr ft ^ g^ 
3 ?Fw»tara srr ^ w n 

5ET5R3 <sRT ^ 3TTC 3R 

adrift ^ |. aw sftfa g^ 

3R V* ft *5 ^ ^TRcT 

ffl sr RcR? Rft | ft 3«T <Tl oasa. 

re-open £r 

3R |R fttfl ftw % *RRR era 

ftw ft ^rr gqf ft 3 JOT 

cR'tflR oa3a-re-open fr 3R 3TfcRH |. 
w pq ^TT «ft fajcS pg % g*- 
£Rr’\ 

This reasoning clearly indicates that the learned 
Diet. J., appears to think that it would be re. 
opening the oase if questions were to be asked 
with regard to issues a, 3 & 4. I have not been 
able to follow this argument. Issues a, 8 & i aa 
stated above have not yet been deoided. Bui 
the parties oertainly have tendered their evU 
dence both in proof & in rebuttal. Hence, the 
question of re-opening the caee does not arise 
at all. It is not a question of adducing addi. 
tional evidence. What has been disallowed (both 
by the Dist. Ot. & the H, 0.) is produotion ol 
additional evidence in support of issues a, 3 & 
4. But asking a question in cross-examination 
with regard to issue on whioh evidenoe had 
already been tendered is not produoing additional 
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evidence. "When a party produces evidence in 
support of an issue the other party has a right 
to adduce evidence in rebuttal. When the other 
party produces evidence in support or in rebuttal 
the party beginning has a right to cross-examine 
witnesses on all the issues, in accordance with 
8. 198, Evidence Act. If asking such questions 
in the cross examination is tantamount to pro¬ 
ducing additional evidence, it would not have 
been allowed after the evidence has been ten¬ 
dered. But there is no such restriction on a 
party on the ground that his evidence has 
already been tendered. This clearly shows that 
the right of asking question in cross-examination 
Is quite distinct from the right of producing 
evidence. 

[fil Section 138, Evidence Act, reads as 

follows: 

“Witness ehall be first examined-in-chief, then (if 
the adverse party so desires) cross-examined then (If the 
party calling him so desires) re examined. 

The examination and cross-examination must relate 
to relevant facts but the cross-examination need not 
be oonfinei to the facts to whloh the witness testified 
on his examination-in chief/' 

[6] In hi3 learned commentary, Mr. Monir 
states as follows: 

“As in English law, so under the Act, the cross- 
examination need not be oonfined to the matters to 
whioh the witness has testified in bis examination in- 
ehief, but extends to the whole case. Therefore, if a 
parly calls a witness to prove the simplest fact connec¬ 
ted with his case, the other party is at liberty not only 
to cro3S-examino him on every issue but also to pot 
leading questions to establish hie own case.” 

(Vide Monir’e Law of Evidence, 3rd Edn. at p. 1107.) 
Woodroffe’s Law of Evidence also supports this 
view. (Vide Woodroffe’s Law of Evidence 9th 
Edn., p. 982). Taylor’s Law of Evidonce also 
(oontains ?) similar remarks (Vide Taylor’s 
Law of Evidence 12 th Edn. Vol. 2 . para 1432, 
p. 913). This proposition has been fully ex- 
pounded by their Lordships of the Calcutta 
H. Ct. in the case of Amritlal Hazara v. Em • 
peror. Vide 42 cal. 957 at p. 1022 : (a. I. R. (3) 
1916 Oai. 188 :16 Or. L. J. 497). It is dear, there- 
fore, that in the cross-examination a party can 
aak questions on every issue to establish its 
case. There is no rule of procedure which de¬ 
prives a party of its right to cross-examine a 
witness in respect of the whole case on the 
ground that evidence with regard to some issues 
has already teen tendered. The questions how¬ 
ever must be such as relate to the relevant 
facta. 

[7] This being the position in law, the view 
taken by the learned Diet. J., is incorrect. The 
pltf. has a right to ask questions in cross-exa¬ 
mination in respect of the whole oase. 

[8] In the view that I take this revn. must 
be accepted. The revn. is allowed with costs A 


the order of the Diet. J. dated 28-8-1950 is eefc 
aside. 

Revision allowed . 

[C. N. 34.] 

A. I. R. (38) 1951 Madhya Bharat 88 

(Gwalior Bench) 

Shinde J. 

Kedarmal Iiamlal — Appct . v. Gopaldas 
Raosaheb—Opponent. 

Civil Revn. No. 45 of 1950, D/- 5-12-1950. 

Civil P. C. (1903), S. 115 (c) — Error of law or 
fact. 

Under S. 115 (c), the H. C. cannot interfere unlets a 
subordinate Ct. has acted in breach of some provision 
of law or has committed some error of procedure which 
is material. 

When the Ct. has full jurisdiction to decide whether 
a person was a necessary party or not the deoiaion of 
the question even if wrong is not revisable. 

[Para3 2, 3) 

Anno. C. P. O., 8.115 N. 12,13. 

R. N. Kale d Oo\haU — for Appct.\ Karhare d 
Kedarnalh—for Opponent. 

Order —This petn. is for revision against the 
order of the Diet. J., Ujjain dated 17-12-1948. 
The opposite party who i3 the pltf. in the case 
filed a suit against the petnr. for the return of 
certain property which his father entrusted to 
the deft, for safe custody. One of the issues in 
the suit was whether Appibai is a necessary 
pirty in the suit. That issue was decided by the 
lower Ot. against the deft. Against that decision 
the deft, has filed this petn. 

[2l A preliminary objection has been raised 
by the opposite party that this petn. cannot be 
entertained. The learned oounsel for the opposite 
party argues that the decision of the question 
whether Appibai is a necessary party in the suit 
or not does not affect the jurisdiction of the Ot, 
A henco under ol. (c) of S. 115, 0. P. 0. this 
petn. cannot be entertained. In support of this 
contention reliance has been placed on Lakshmi 
Shanker v. Ramakant , A. I. R. (37) 1950 ALL. 
144 : (1949 A. L. J. 438) & Brijmanohar v Rama 
Nand , A. I. R. (26) 1939 Oudh 102 : (14 Luck. 447) 
& Kantimohan v. Ramballabh, A. I. R. (21) 
1934 Pat. 370 : (152 I. 0. 778) & Kunja Betuiri 
v. Chintomoni Da A. I. R. (21) 1934 Pat. 425 : 
(148 1. 0 . 347). The learned counsel for the petnr. 
on the contrary relies on Gopi Nath v. Mcimtaz 
Ali t A. I. R. (16) 1929 oudh 149 : (116 I. C. 68) 
A argues that the question as to whether a 
party is a necessary party or not is revisable 
under 8. 115, 0. P. 0. The case cited by the 
learned ooudsbI for the petnr. has no bearing on 
the point raised. In that case it was held that 
the proceeding under which a person is ordered 
to be added as a deft, amounts to a case within 
the meaning of 8. 115, 0. P. C. A therefore tb* 
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order wag liable to revision. That is not the 
point at issue. The point raised by the learned 
counsel for the opposite party is that the 
decision of the question whether Appibai is 
a necessary party or not has no effect on 
the jurisdiction of the Ct. & hence even if 
the decision be wrong the order is not revisable 
under 9. U5. C. P. C. In Lakshmi Shanker v. 
Rama Nand, A. t. R. (37) 1950 ALL. 144 : (1949 
A. L. J. 439 ), relying upon Jay Chand v. 
Kamalaksha , A I. R. (36) 1949 p. c. 339: (761. A. 
131) & Yakub Khan v. Sirajul Haq % A. I. B. 
(96) 1949 ALL. 771 : (1949 A. L. J. 283) the learn, 
ed Judge came to the conclusion that if the 
deoision of a question of law has no effect upon 
the jurisdiction of the Ct. it cannot be interfered 
with in a revision under S. 115, C. P. 0. In 
Yakub Khan v. Sirajul Haq t a. I. B. (96) 1949 
ALL. 771 : (1949 A. L. J. 239), the learned Judge9 
observed as follows: 

“When a Ct. apon a wrong view of the law adopts a 
wrong procedure in the exerciee of ita jurisdiction it 
acta illegally within the meaning ol S. 115 (c). 
C. P. C " 

Ohitaley in his commentary on 0. P. 0. has 
expressed the following opinion on this point 

“Where the law has prescribed the manner in which 
a Ct. shall exeroiEO its jurisdiction & the Ct. acts in dis¬ 
regard to those provisions it aota illegally or irregularly 
In the exercise of jurisdiction but where the Ct. exorcises 
its jurisdiction in the manner prescribed but arrives at 
a oonolosloo or decision wbioh is erroneous in law or 
fact it does not act illegally or with material irregula- 
rity but decides erroneously in the proper exercise of 
jnrisdiction.'* 

In Venkatagiri Ayyangar v. 3. R. E. Board , 
Madras , a. i. r. (96) 1949 P. 0. 166 : (76 I. A. 
67) their Lordships of the P. 0. ruled as 
follows: 

“The section empowers the H. C. to satisfy Itself 
upon threo matters: (a) that the order of the subordinate 
Ct. is within ita jurisdiction (b) that the case is foe in 
which the Ct. oaght to exeroise jurisdiction <fc (r) that 
in exercising jurisdiction the Ct has not acted illegally, 
that is in breaoh of some provision of law or with 
material irregularity that is, by committing some error 
of procedore in the oourie of the trial which Is matorial 
in that it may have affected the ultimate decision. If 
the H. 0. is satisfied upon those three mf.tters It has 
no power to interfere because it differs hJ*ever, pro¬ 
foundly from conclusions of the subordinAte'Ct. upon 
question of fact or law.” 7 * 

This decision makes it abundantly clear that 
ander ol. (o) of 9. 115 , 0. P. 0. the TI. 0. cannot 
interfere unless a eubordinate Ct, bag aoted in 
breaoh of some provision of law or hag commit¬ 
ted some error of procedure whmh is material. 

[8] This being the position of law, we have to 
determine whether the lower Ct. hag committed 
any breaoh of law or some material error of 
procedure. The Ct. had full jurisdiction to deoide 
whether Mt. Appibai was a necessary party or 
not. It hag not committed a breaoh of any pro¬ 
vision of law nor has it committed any error of 


proeedare. This Ct., therefore, has no power to! 
interfere with the decision of the lower Ct. underj 
cl. (o) of S. 116 , 0. P. C. The preliminary objec¬ 
tion therefore, must be upheld. 

[4] Accordingly I dismiss the petn. with 

C09t9. 

D. H . Petition dismissed. 

fC . N . 35 .] 

A. I. R. (38) 1931 Sladhya Bharat 89 
Shinde J. 

Phoolchand Narayandas and another — 
Appellants v. Zluranlal Nathulal — Respondent . 

S. A. No. 87 of 1949, D/- 131M950. 

(a) Easements Act (1832), S. 15—Applicability tc 
Gwalior State — Right ol way — Acquisition by 
prescription—Essentials. 

The principles of the Indian Easements Act are 
applicable in Gwalior State in a case arising prior to 
the introduction of that Act. [Para 3] 

Before a right of way can be acquired as an easemeDt 
it U necessary to prove that (1) there has been an 
actual enjoyment of the right; (2) that the enjoyment 
has been open; (3) that the enjoyment hftB been peace¬ 
able; (4) that the enjoyment has been as of right; (5) 
that it baa been enjoyed as an casement; (6) that it 
haa been enjoyed withont interruption, and that (7) It 
has been enjoyed for twenty yoar3. Unless all these 
ingredients are proved no right of casement can accrue 
to the owner of a dominant heritage. [Para 3] 

Anno. Eae. Aot, S. 15. N. 1, 3. 

(b) Easements Act (1832), S. 15 — Enjoyment as 
of right—Long user—Presumption. 

Whether the user was with an animus ag of right ig 
a question of faot in every case. [Para 4) 

Long user of the right of way raise? a presumption 
in favour of the plaintiff that the enjoyment has been 
a- of right; A. I. R. (9) 1922 Mad. 5 and A. 1. R. (24) 
1937 Mad. 953, Rel on; A. I. R. (16) 1929 Cal. 542, 
Dissent. [para 5) 

Anno. Eaa. Act, S. 15, N. 12. 

(c) Easements Act (1882), S. 35 - Obstruction to 
passage oi light and ajr-Injunction. 

A decree for the removal of obstruction to tho passage 
ol light and air oannot be passed where the plaintiff 
has failed to prove that the obstruction has Interfered 
materially with his physical comfort or that it has 
prevented him from carrying on aocustomed badness 
a3 benefioUUy at he has done previous to the institu¬ 
tion of the suit, [p ara 7 ] 

Anno. Eaa. Aot. 8. 35, N. 2. 

Bhagwandas and Motilal — for Appellants; Jag- 
dambaprasad — for'Respondent 

Judgment.— This is an appeal by the deft, 
against the judgment and decree of the Dist. J. 
Gwalior, who amending the deoreo of the trial 
Court deoreed the anit of the pltf. in toto . The 
faots of the case briefly are a3 follows. The 
pltf. filed a euit against the deft, in the Court 
of the Cantonment Mag. Morar, alleging that 
between the houses of the parties there is open 
land on whioh the pltf's. sweeper has a right of 
way to oorae and clean pltfs. privy. On this 
land the deft, constructed his privy and thereby 
obstructed the easemeatary right of the pltf. By 
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iho same act he also obstructed tha acosss of a 
ligbc and air to the pltf's. privy, The deft, also 
encroached upon the walla of the pltf. by Six- 
ing girder3 inti the walls and resting the stone 
slabs oa them. On these allegations the pltf. 
prayed for a decree to remove the structure of 
the de(t. or in the alternative for a decree to 
remove the encroachment on the walls and the 
obstruction of way. light and air. 

[ 2 j The trial Oouit gave a decree for removal 
of encroachment on the walls and dismissed the 
rest of the suit. Both the parties preferred an 
appeal against this decree in the C)urt of the 
Dist. J. at Gwalior. Toe learned Diet. J. dismis¬ 
sed the appeal of the deft, and deoreed toe suit 
of the pltf. as prayed for in para 7 (b) of the 
plaint. Against this decree the deft. ha3 filed 
thi9 appeal. 

L3l Toe learned counsel for the applfc. has raised 
three contentions. His first contention is that the 
pltf. has failed to prove that he has bsen enjoy, 
ing she right of way for twenty years both a* an 
casement and as of right and hence no easemen¬ 
ts right accrues to she pltf. on the open land. 
Before procce ling to determine this question it 
is necessary to exomine the law on the eubieofc f 
It is important to note that the suit was filed on 
i ll 1^15 At that time there was no Easements 
Aot iu force in Gwalior State. However, the 
Legislature and Judicial Department by itsde. 
partmental order no. 6 of Samvat 1997 enjoined 
that principles of general laws in force in Bri¬ 
tish Indio soould be followed in Gwalior State 
provided thsro is no analogous law in force in 
the State. Therefore, principles of the Indian 
Easements Aot are to be applied to this case in 
-:o far as it is a general law and no analogous 
law was in force in Gwaliop State when the suit 
was filed. Seotion 15 of the Indian Easements 
Aot lays down that where a right of way or any 
other easement has been peaceably and openly 
enjoyed by any person claiming title thereto, 
a3 an easement and as of rigbs, without inter¬ 
ruption, and for twenty years, the right- shall be 
absolute. Bsfore, therefore, a right of wav can 
be acquired as an easement it is necessary to 
prove that (1) there has been an actual enjoy, 
raent of the right; (2) that the enjoyment ha3 
been open; (3) that the enjoyment has been 
peaceable; (4) that the enjoyment has been as 
of right; (5» that it has bsen enjoyment as an 
easement; (G) that it ba9 been enjoyed wthout 
interruption and that (7) it ha9 been enjoyed 
for twenty years. Unless all these ingredients 
are proved no right of easement can aocrue to 
Itho owner of a dominant heritage. 

[ 4 ] The learned counsel for the applt. argues 
that the pltf. hi3 not proved that he ha9 besn 
enjoying the right of way ( 1 ) as of right and (2) 


a3 an easement. The gravamen of his oonten. 
tion is that the pltf. has not appeared in the 
witness-box to depose that he enjoyed the right 
as of right and as an easement. It is true chat 
the pltf. ha3 not appeared as a witness in the 
case. But whether the user was with an animus 
a3 of right is a question of fact in every case. 
The pltf. has produced two witnesses Sanoa and 
Me. Bhuri who have been cleaning the latrines 
for a number of years. Mt Bhuri states quite 
dearly in her deposition that she has been 
cleaning pltf’s. privy ever sinoe she was grown 
up enough to start work. Her age at the time of 
the statement was 50 years. She also 6tates tiat 
all the time she has been working theee latrines 
have been in use and the use of thorn was never 
stopped. The deft, has adduced no evidence in 
rebuttal. There is no evidence on record to 
show that the right of way was being used as a 
licence or by express or implied permireion of 
the Municipality to which apparently tho open 
land belongs. No relationship or friendship bet¬ 
ween the pltf. and the owner of the servient 
heritage has either bsen pleaded or proved and 
a3 the right is found to have been enjoyed 
openly, peaceably and for a very long period 
without express or tacit consent of the servient 
ownfr, the pltf. naturally starts with tho pre¬ 
sumption in bis favour that he enjoyed the 
right adversely to the servient owner and asser¬ 
tively with his consent. Kunjammal v. Rathi - 
nam Pillai , A. I. R. (9) 1922 Mad. 6 : (45 Mad. 
633) and Maharajah of Venkatagiri v. Ardha - 
mala Yayadu, A. I. R. (24) 1997 Mad. 953 : (175 
I. 0 . 669). This presumption has not been rebut¬ 
ted by any evidence by the deft. The learned 
counsel for the applt. has oited Siti Kanta Pal 
v. Radha Qovinia , A. I. R. (16) 1929 Cal. 542 
at p. 643 : (66 Cal. 927) in eapport of his argu. 
raent. In that oase the learned Judges of the 
Calcutta High Court observed as follows: 

“Whether an enjoyment is ag of right or not, is, in 
my op nion, a pure qaeation of faot and enjoyment aa 
of right cannot be ioferrel a9 a matter of course from 
a finding or user only." 

[5] The learned Judges, have given no rea¬ 
sons for the proposition whioh they laid down. 
Why a long user cannot raise a presumption of 
enjoyment as of right has not been discussed by 
the learned Judges. Consequently with respect 
I am unable to follow the view ex iressod by the 
Judges of the Calcutta H. 0. The Madras H. 0. 
in the oase cited above, has disous3ed the ques- 
tion at some length and cited authorities for the 
view it has taken. I. therefore, prefer to follow 
the view fcakeu by the Madras H. 0. aod hold 
that long user of the right of way raises a pre¬ 
sumption in favour of the plti. that the enjoy¬ 
ment has been as oi right. Aa there ifl no 
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evidenoe to rebut this presumption, it must ba 
held that the enjoyment has been as of right. 

[6] The question whether the right has been 
used 03 an easement can be decided only by 
referenoe to the evidence on reoord. (After dia- 
ou’sing the evidence, the judgment proceeded. 1 
Hence the only inference that could be drawn i3 
that the pltf. was exercising the right of way as 
an easement. The Qrst contention of the applt., 
therefore, cannot be accepted. 

[7l The second contention urg9d by the 
learned counsel for the applt. is that the relief 
claimed with regard to the passage of light and 
air oannofc be deoreed because the pltf. has 
failed to prove that the obstruction to the pas- 
sage of light and air has interfered materially 
with his physical oomfortor that it had prevent¬ 
ed him from carrying on accustomed badness 
as baneQoially as he has done previons to the 
institution of the suit. Thi3 contention must be 
accepted. Under S. 35, Easements Act, it is laid 
down that a suit for an injunction may be 
granted if the easement is actually disturbed 
when oomoeusation for such disturbances might 
be raooieced uoder this ohapter. Oompenaation 
oan be reovered under 8. 33. Easements Act. 
If, therefore, the ingredients of S. 83 are fulfilled 
a euit for injunction can be granted. One of the 
■essential things under 9. 33 is that the distar- 
banoe to the, easement must oauso substantial 
damage. Substantial damage has baeu defined 
in Bipins. S and 8. Explanation 2 reads as 
•follows: \ 

“Whste the oasement disturbed ig a tight to the free 
passage of light pacing to the openings in a house, no 
damage ia substantial wichio the meaning ot this sec¬ 
tion, unless it fells within the first Eipln. or interfere] 
materially with physical oomfort of the pltf., or pre¬ 
vents him from ourying on hie acoustomed business in 
the dominant heritage aa benehoialiy as he bad done 
previom to instituting the suit." 

Expln 3 reads as follows: 

"Where the easement disturbed Is a right to the free 
passage of air to the openings in house damage ie sub- 
etantial within the meaning ot this eeotion if it inter¬ 
feres materially with the phyiioal oomfort of tho pltf., 
though it U not injariont to hie health." 

[8] Tne plaintiff has addnced no evidenoe to 
prove that the distarbanoe to the passage of 
light and air oaused by the construction of /the 
privy has materially interfered with his pbysi. 
cal oomfort or that it has p*evented him from 
oarrying on his accustomed business as benefi. 
oially as be has done previous to the filiag of 
the sail. In these oiroumsianoes the pltf. is not 
entitled to the relief olaimsd with regard to 
light and air. 

[fl] The third contention raised by the applt. 
ib that the walls on which encroachment ia 
alleged are not proved to be the property of the 
•pltf. ■This contention has no force. Both the 


lower Cts. have hc-ld that the walls on which 
enoroschmeat has been made by the deft, belong 
to the pltf. This is a finding oi fact and no 
adequate ground has been shown to interfere 
with the concurrent 6nding of fact. 

ClO) In the result I accept the appeal in part. 
The decree of tbs lower appellate Ot. in respect 
of light and air is set aside. Th6 rest of the 
deoces i9 affirmed. Parties to bear their own 
oosts of tbis appeal. 

7.B.B. Appeal accepted in part. 


[C N. 36.] 
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Bhagwandas Dhannalal, Applicant v. Dhan¬ 
nulal Chhotelal—Opponent. 

Criminal Raf. Nj. 28 ot 1950, D/-22-11-1950. 

(a) Criminal P. C. (1893), S. 561- A — Securing 
ends ot justice. 

Though as a general rule on:e a ease has been final¬ 
ly dispose! of, the same Ct. cannot pass any order 
even to correct any deficiency Uft in the proceeding, 
Under S. 5614 the H. 0. has power to pass orders to 
secure the ends of justice. [Para 3] 

Anno. Cr. P. 0., S. 5614, N. 6. 

(b) Criminal P. C. (1898), S. 144 — Dismissal of 
application —Effect. 

^ Where the applo. praying for reiteration of posses¬ 
sion under S. 144 w*a dismissed a3 It was not enter- 
tainable under that section tho parties should ba 
restored to the position in whioh they were before the 
proceedings started. [Para 3] 

Anno. Cr. P. 0., S. 144, N. 1. 

Qoiff*Advocate—for Appct. 

Order—Thia is reference by the Sea. J* 
Guua, under a. 438, Or. P. 0. The faota of the 
oase are as follows: 

[ 2 ) Oq 31-5 60 , Dhannalal submitted an appln. 
in the Ot. of the Diet. Mag. Shivpuri under 
S. 144, Or. P. 0. praying that he has been dis¬ 
possessed of a Kotha by Bhagwandas 4 hence 
possession be restored, to him. The Dist. Mag. 
ordered the police to restore possession to the 
appot Dhannalal. In compliance with tbis order 
the polios restored possession of the Ko&a to 
Dhannalal on 2.6-50. On 3.7 50 the Dist. Mag. 
set aside his order passed on 1-6 50. On 8 - 7-60 
Bhagwandas submitted an app'n. praying that 
89 the appln. under 8. 144, Cr. P. 0. has been 
dismissed, possession whioh had been given to 
Dhannalal be restored to bim. Oa this the Dist. 
Mag. ordered that as the appln.had fioally been 
dispored of no defioienoy oan be oorreoted there, 
after. Bhagwandas filed an applo. in revn. in 
the Ot. of the Sea. Judge who being of the opi. 
niou that the order of the Dist. Mag. deserves 
to be revised, has made thia reference under 
S. 438, Or. P. 0. 

[3] It ia true that as a general rule once a 
oase has been finally disposed of the same Ot. 
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[cannot pass any order even to oorrect any defi¬ 
ciency left in tbo proceeding. But under S. 561 
(a), Cr. P. C., H. C. has power to pass orders to 
secure the ends of justice. The appln. under 
8 144 was dismissed as it was not entertainable 
under that section. Under tb6=e circumstances 
the parties should be restored to the position in 
which they were before the proceedings started. 

[4] Hence I acoept the reference & direot 
that the possession of the disput'd Kotba be 
restored to Bhagwandas from whom it wa3 
taken under the orders of the Dist. Mag. 

D.H. Reference accepte i. 

[C. N. 37.] 

A. I. R. (38) 1931 Madhya Bharat 92 

Ceiaturvedi J. 

Abbasali Shah — Appellant v. Mohammad 
Shah and others — Respondents . 

Second Appeal No. 291 of 1949, D/- 31-7-1950. 

(a) Muhammadan Law—Manager of graveyard— 


A. I. R„ 

different families, castes & tribes. No such aotiqaity is 
necessary to prove a family usage. (Para 13] 

(h) Transierof Froperty Act (1882), S. 3—Attesta¬ 
tion — Effect. 

Attestation of a deed by itself estops a man from 
denying nothing whatever excepting that ho hag wit- 
nessed tho exeoutlon of the deed. But tho fact of 
attestation taken in conjunction with other circum¬ 
stances & other connected events may justify an infer¬ 
ence that the attesting witness had knowledge of the 
contents of the document & had agreed to t&era. 

[Para 15] 

Anno, T. P. Aot, S, 41, N. 13. 

(i) Evidence Act (1872), S. 80 — Identity oi de¬ 
ponent. 

Under S. 80 no preemption can be made regarding 
the identity of the deponent. But if the deponent admits 
that on a particular date in a particular euit his depo¬ 
sition had been recorded, & a true copy of such state¬ 
ment ia produced in tbo Ot. then no further proof of 
identity is necessary. The Ct. can turn to the deposi¬ 
tion itself to find out whether there is inhorent evidence 
of the identity of tho doponent. [Para 15] 

Anno. Evi, Act. S. 80, N. 1. 

Hingorani — for the Appellant ; Pande — for Res¬ 
pondents. 
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Female. 

Though the ground in which human remains ore 
Interred is regarded as 6acred, the duties of the manager 
of a graveyard are secular & can bo performed by a 
female in person or by proxy. [Para 8) 

(b) Muhammadan Law — Manager of graveyard 
—Female — Custom. 

A woman may be prohibited from managing a grove- 
yard by local usage or oustom, though not nnder 
general law. (Para 8] 

(c) Muhammadan Law — Custom — Validity. 

A custom or usage mu3t not be opposed to a clear 
text of the Koran or the Sunna but it can override 
any rule of law based on analogical deduction*. Tho 
oustom or usage of excluding females in certain bca- 
lities or families is not opposed to any Kit of the Koran 
or the Sunna <fc oan be allowed. [Para 8) 

(d) Muhammadan Law — Custom — Burden of 
proof — Evidence Act (1872), Ss. 101 to 103. 

The burden of establishing that a female is pre¬ 
cluded from managing a certain property or bolding a 
certain office is on those who plead the exclusion. 

[Para 10] 

Anno. Evidence Act, Ss. 101 to 103 N. 26. 

(e) Custom—Validity —Requirements. 

It is the essence of special usages modifying the 
ordinanr law of succession that they should be ancient 
& invariable. A they should bo established to be so by 
clear ft unambiguous evidence. [Para 10] 

(f) Civil P. C. (1908), S. 107, O. 20, R.4-Appre- 
cation of evidence. 

It is the duty of the Jndgo presiding at the trial to 
do more than merely collect, in his judgment, the 
statement of wituosees who give evldonce before him. 
If tho trial Judgo does not even attempt a careful 
analysis & appraisement of tho evidence addaeed, the 
appellate Ct. can come to the conclusion that tho trial 
Judge has not taken proper advantage of his having 
seen beard the witnesses, & then, tho matter will 
become at largo for the appellate Ct. (Para 11] 

Anno. Civil P. C., S. 107, N. 14; O. 20, R. 4, N. 5. 

(g) Custom—Custom & family usage — Distinc¬ 
tion. 

A custom & a family usage do not stand on the same 
footing. A custom carries with it au Idea of somo 
antiquity, &. derives its origin & force from its obser¬ 
vance by successive generations of men belonging to 


Judgment. — This second appeal of the plf. 
arises out of a suit for declaration that the 
decree dated 31-13-1937. obtained by dolt. 1 & 2 
in civil Suit No. 162 of 1937, in the Ct of Sub¬ 
ordinate J., Jaora, against deft. 3 does not 
affeot the rights of the pltf. as sole manager of 
the Bandakheli graveyard. The suit was deoreed 
in the Ct. of first instance. The lower appellate 
Ct. reversed that decision & dismissed the suit. 
The plf. has, therefore, preferred this appeal. 

[ 2 ] The relations of the plf. & defls. will be 
dear from the following genealogy : 

(Sm genealogy on •page 93) 

[ 3 ] Appellant pltf'sgrand-father Mazarali Shah 
got from the Nawab of Jaora State a Sanad 
for rights over Bandakhali Qabacstan (grave¬ 
yard). This sanad is nlUged to have been lost 
sixty years ago in floods. The original grantee 
died leaving three eons & two daughters. The 
pltf’s case is that the daughters were oxoluded 
from the earnings of the burial ground which 
were equally distributed between the three 
brothers who U3ed to work, by turn, for ten days 
in a month. After the doath of Niyaz Ali 
Shah earnings were distributed half & half 
between the two brothers & after Wazir Ali e 
death the plf. besame sole manager of the grave- 
yard. It was only from charitable motives that 
he used to give to Nanhi, the wife of Wazir Ali, 
Sbah, half of the earnings but ho was the eole 
manager & did all the work of burial himjelf. 
Wbenbe fell ill then for a year, deft. 3 Ahmed 
Ali Sbah worked for him. Wazir Ali Sbah 
bequeathed his property (including his rights 
over the Bandakhali graveyard) on 7-10-1918, 
to his daughter Ml. Naseeban (deft. 2 ) & her 
bod, Mohammad Shall (daft reap. l) Ahmad 
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I 

Kasimall Shah 
Abbasali Shah 


Niazali Shah 
died Usaelesa 


I 

Zahooran 

daughter 


Hussain Ali Khan 


i 

A ximaa 
daaghter 


Wazirali 

Amirali Akbarali 

Kariman 

Zora 

1 

Asgarli 

D. 

D. 


1 

Nagiban 

1 

Nazeeban 

1 

Iraamao 

1 

Basbiran 

Daughter 
(Delt. 2) 

1 

D. 

D. 

D. 


Naobl 

D. 


Mohammad Sbah 
(Deft. 1) 


Abmadali Shah 
(Deft. 3). 


Alt Shah (deft. 3) was excluded. Wazirali Shah's 
wife, Nanhi, on the other hand, at first sold her 
rights over burial ground for Bv 100 to deft 2, 
& then on 8-6-1936 executed a Hibanama (deed 
of gift) in favonr of Ahmad Ali Shah (deft. 3). 
The pltf. was an attesting witness to this deed 
of gift. 

U1 Defendants l 4 2 then brought a suit 
against deft. 3 in the Ot. of Subordinate J., 
Jaora, for cancellation of the deed of gift dated 
8-6.1936. The pltf. wa3 produoed as a witness on 
behalf of deft. 3. The suit was decreed A the 
said deed of gift wa3 deolared null & void. The 
Ot. upheld the will dated 7-10-1918 A deolared 
defts. 1 4 2 as heirs of Wazir Ali Shah. This 
decision was upheld by the H. C. in Jaora 
State, 4 so far as this Ct. is oonoerned, this is a 
final deoision ou the rights 4 interests of defts. 1 
& 2 vis-a-vis deft. 3. 

Is] Now the pltf.’a case is that in graveyards 
there is a oustom of excluding females from the 
management k females have no rights of shar¬ 
ing in the income from the burial grounds; that 
after the death of Wazir Ali Shah, his daughter 
or daughter's son retained no right in the 
earnings from the burial ground 4 the pltf. 
became the sole manager. This plea has not 
been acoepted by the lower appellate Ct. 

[6] The first contention in this appeal urged 
on behalf of the applt. i9 to the effeot that the 
lower appellate Ot. was in error in holding that 
it is against the very conception of Muham¬ 
madan law to give legal recognition to a ous. 
tom exoluding females from the inoome of the 
burial grounds. I think there is some force in 
this argument. 

[7] Muhammadan law doss not n 80 esaarily 
exclude a female from a religious offioe when it, 
by its nature, involves no religions or spiritual 
duties suoh as a woman oannot properly dis- 
oharge in person or by deputy, Shah Banu v. 
Aga Mohommai, Si cal. its : Si I. A. i6 (P. c.) 
4 Amrunessa Beebee v. Hatim Ali, A. I. B. (20) 
MBS oal. 789 : (146 1. 0. 919). 


[8] Though the ground in which human 
remains are interred is regarded for ever as 
saored, the manager of a graveyard is, however, 
concerned only with the temporal duties of 
digging the graves, of preserving the tombs, 4 
of arranging oustomary rites to be performed by 
the family of the deceased, if they so desire. 
These duties appear to be more on a level with 
the secular duties of mutwalli than with the 
religious duties of Sajjadanasbeen. In such a 
case there i9 uo legal obstacle to the females 
sharing in the earning from the burial ground 4 
getting their duties performed by proxy. Though 
there is no general rule of Muhammadan law 
prohibiting a woman from managing graveyards, 
yet prohibition oan arise by local usage or 
oustom. The etatement that 6uch usage or cus¬ 
tom is against the principle of Muhammadan 
law appears to involve some confusion of 
thongbt. The two principal sources of Islamic 
Law are the Koran, as containing the words of 
God, 4 the Sunna or traditions, being the in- 
spired utterances of the prophet of Arabia 4 
precedents derived from bis aots. Next in antbo. 
rity are lima, or consensus of opinion among 
the learned; 4 Qi]/as, or analogical deductions 
from the above three. A custom or usage must 
not be opposed to a clear text of the Koran or 
the Sunna, but it oan override any rule of law 
based on analogical deductions. The custom or 
usage of exoluding females in certain localities 
or families is not opposed to any text of the 
Koran or the Sunna k oan bs allowed. By 
special family customs, females have actually 
been excluded from inheritance, Lakhamal v. 
Mtdah, 21 p. B 1875 & amongst Muhammadans 
in the Punjab succession is held generally to 
run in the male line Meeran Buksh v. Peeroo, 
29 p. B. 1858. I am quite dear in my mind 
that the learned Diet. J. was wrong in holding 
that exclusion of females from the management 
& the earnings of the burial ground was against 
the principles of Muhammadan law. Of course 
in all suoh oases where exoluBion of females 
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recognised aa a custom some caution is to be 


observed by the Ct3. 

[9] Id Sayad Rahim Shah v. Sayad Hasan 
Shah , 102 P. R. 1S0I p. 853 : 119 P. L R. 1901, 
Roberctsjn J. observed that the male relations, 
in many cases at le^st, had been clearly more 
concerned for their own advantage than for the 
security of the rights of widow- 4 other female 
relatives with rights or alleged rights over 
family property, 4 the statements of the male 
relatives in such matters have to bs taken cum 
grano salis where they tend to minimise the 
rights of others 4 extend their own. 

[lol In fact, the burden of establishing that 
a female i3 precluded from managing a certain 
property or holding a certain office i3 on thoee 
who plead the exclusion; i lunna Varu Began v. 
Mir Mahapalli , 41 Mad. 1033 : (a. I. R. (6 ) 
1919 Mad. 202); 4 the Cte. are bound to carefully 
watoh over the rights of the weaker party 4 to 
refuse to hold that they had ceased to exist un. 
less a custom against them is most clearly esta. 
blishod; Har Narain v. Mt. Deoki , 24 p. r. 
1893. In Rama Lakshmi Ammal v. Sivanatha 
Perumal t 14 M. i. A. 670 : (17 w. b. 652 p. c) 
the P. C. laid it down that 

“It is the essence of special usage modifying the 
ordinary law of succession that they should be ancient 
& Invariable; 4 it is further essential that they should 
be established to be so by clear 4 unambiguous evi¬ 
dence." 

The same rule was reiterated in Abdul Hussain 
Khan v. Mt. Bibi Sana Dero % A. I. B. (4) 1917 
P. C. 191 : (46 CaL 460). 

[ 11 ] I have, therefore, to see whether the 
evidence adduced in this case satisfies the condi¬ 
tions bo laid down. From a perusal of the 
evidence I find that the applt. tried to prove 
three things: (l) general custom prevalent 
amoDgst families of managers of graveyards, (2) 
usage prevalent in Jaora State, 4 lastly (3) 
special usage in his own family. The custom 4 
usages aforeeaid were held to have been proved 
by the trial Ct; but the first appellate Ct. held 
they had not been established. Learned counsel 
for the opplt. Mr. Hmgorani, contends that the 
first appellate Ct. ought to have agreed with the 
opinion which a Judge who had watched & 
listened to the witnesses had formed as to their 
credibility. The principles which ehould guide 
the appellate Ct. in deciding whether to reverse 
the trial Judge on question of fact have often 
been laid down 4 recently the Judicial Com¬ 
mittee in Prem Singh v. Deb Singh, A. I. R. 
(36) 19<8 P. C. 20 : (1947 A. L. J. 619) reiterated 
the principles stated by Lord Thanfeerton in 
Watt v Thomas , (1547) l ALL. E.^ R. 682. The 
trial Judge in the case before me ties not in the 
least, in the course of judgment, attempted a 
critical analysis of the evidence adduced. His 
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judgment consists mainly of a mere resume 
of the evidence. It is the duty of the Judge 
presiding at the trial to do mere than merely 
collect in hi3 judgment, the statement of 
witnesses who give evidence before him. If the 
trial Judge aoe3 not even attempt a careful 
analysis 4 appraisement of the evidence adduced, 
the appellate Ct. can como to the conclusion that 
the trial Judge ha? not taken proper advantage 
of his having seen 4 heard the witnesses, 4 then, 
in my opinion the matter will become at large 
for the appellate Ct. Id my judgment, therefore, 
under the circumstances desonbed above, tbe 
first appellate Ct. rightly ignored the findings of 
the trial Judge. 

[ 12 ] Now, there i9 no hard 4 fast rule as to 
how much evidence would be sufficient to preve 
the existence of a custom or usage. This qaesfcion 
depends entiiely on tbe nature of the evidence 
as well as on the circumstances of each case. 
In some cases a large number of instances may 
be insufficient, while in others a much smaller 
number may be quite sufficient. In the present 
case tbe evidence of three witnesses produced by 
the pltf. does not appear to be sufficient. The 
statement of P. w. 3 Nazir Mohammad is too 
vague to merit any consideration. Sikandar 
Sbah P. W. 4 is a manager 4 owner of a grave¬ 
yard in tbe town of Mandsaur, but his daughter 
i9 married to the pltf’e eon. He is not a dis¬ 
interested witness 4 both the Cts. have held bie 
statement to be unworthy of credence. The only 
witness then is Hafiz Nissar Ahmad P w. 2., His 
sister’s 60 ns are owners 4 managers of Aba Syed 
graveyard in Jaora town. He deposes that even 
in that family females do not share in earnings 
from the graveyard. But he ba9 not been ablo 
to explain bow his brother got a share in the 
earnings from tbe said grave)ard. He has fur¬ 
ther not been able to explain fully tbe reason of 
litigation with one Ma?eeta Shah & what the 
result of sacb litigation was. He does not give 
instances when 4 how 4 in what oases, either in 
litigation, or in arbitration, a custom was held 
to have existed of rights over Q»bnstan devolv¬ 
ing only on male heirs in male line. It may bo 
that in the said family of his ne. hews there may 
have teen agreements in which voluntarily, or 
for some consideration, or under advice of 
mediators, the females of that family might 
have simply abstained from pressing their claims. 
What the witness asserts as custom may be a 
mere practice. It dees not eeem to have the 
characteristic of a genuine custom vi3. that it is 
consciously accepted as having the force of law 
(Mirabivi v. Vcdla\ana, 8 Mad. 464). I do not 
think the s‘at+m>nt of Hafiz Niasar Ahmad is 
sufficient to establish a custom or even usage, 
in the families of the managers of graveyards, 
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of excluding the females from the earnings from 
the burial ground. 

[131 Then I come fo the deposition of the 
pltf. bicueelf about the usage in bis own family. 
A custom A a family usage do not stand on the 
same footing. A custom oarries with it an idea 
of some antiquity, & derives its origin A force 
from its observance by successive generations of 
men belonging to different families, castes A 
tribes. No euoh antiquity is nece«3arv to prove 
a family usage. As observed by KaDhiayalal 
A.J.C. in a D B. case in Yasin Ali Khan v. 
ilurtdza Hussain Khan, 22 I. C 577 : (16 O.O. 
290), there is some affinity between a family 
usage A a usage of trade, for the essential condi¬ 
tion in regard to each is that it must have 
"fructuated into maturity” A that it must not 
be growing. In my opinioo, uniformity of 
praotice for some generations in a family with 
respect to certain matters or things is necessary 
to prove that the praotice "fruotdaied into matu¬ 
rity”. The family usage in the c»3e before me 
is reported to have originated from the Sanad 
granted by the Nawab of Jaora to the grantee 
Mazar Ali Shah. This sanad is not produoed. 
The lower appellate Ct. did not believe that it 
was lost in the floods & this finding of fact is 
binding on me in aeoond appeal. The witnesses 
speak only of a tradition that they beard the 
story that it was lost in floods. This tradition is 
all hearsay evidence not admissible under the 
provisions of s. 32, Evidence Aot, Sris Chandra 
v. Rakhalananda, a.i.r. (20) 1941 p. 0 . 16 : 
(I.L.R. (1941) 1 Cal. 468). 

[14] In the absenoe of the sanad or any other 
documentary evidenoe, the pltl’s statement that 
bis aunts, Zahooran and Ayiman were exolnded 
from the earnings of graveyard does not indi¬ 
cate in what manner it actually took place; 
whether his aunts asserted k disputed their 
claims A were silenced, or, they thunselves 
agreed to the exclusion. What happened till 
1018 oan then best be left to conjecture. Possibly 
in this family the praotioe or rights over Qaba. 
n'stan devolving only on male heirs in male 
line A of exoluung th* females from the rights 
in the earnings from the burial ground was only 
growing. There is no indication that this practice 
nad frnotuated into maturity; otherwise, in 1918 , 
Wazir Ali would not have bequeathed his rights 
over burial ground to his daughter A bis 
daughter s eon; A subsequently Wazir AU'b wife; 
Nanbi would not have Bold rights over burial 
ground to her daughter A then would not have 
made a gift of this right to deft. B. [n faot, 
events in the family from 1918 to 1936 A then 
till 1945 a sufficiently long period clrarly nega- 
jive the existence of any euoh usage in the 
family as is stated by the pltf. in hia evidenoe. 


Either the practice bad not fructuated into 
maturity, or, if it had so fructuated, the usage 
was lost in the family by desuetude. If it was a 
ohange the change may h&ve been deliberate; 
at least it was publicly acted upon A tolerated 
by the pitf. for a period of 27 year?. Customs & 
usages, as to dealing with property, un!c=s their 
continuance is enjoined by law, as they are 
adopted voluntarily, so they may be changed or 
lest by desuetude. Abraham v. Alraham, 9 
M. I. A. 195 at p 199 : (I. W. R. 1 p. 0 .) The 
Judicial Committee in this case were clearly of 
opinion that the abandoned usages cannot be 
treated by a sort of ficiio juris as still the 
enduriog customs of the family; A the Cts. were 
asked rather to proceed on what aotnally exists 
than on what had existed, A in forming tbeir 
own presumptions the Cts. were advised to have 
regard to a man’s own way of life than to that 
of his predecessors. Though race & blood are 
independent of volition, usage is not. 

(15) It is quit9 clear from the conduct A 
behaviour of the pltf. applt. in the case before 
me that he had acquiesoed in everything that 
had been happening during this period in the 
family. He himself, during all this period bad 
been giving to the wife of Wazir Ali Sbah, the 
latter’s share in the income from the burial 
ground. When she executed a deed of gift in 
favour of deft. 3, the pltf. applt. was an attest¬ 
ing witness to this deed A in the litigation that- 
followed subsequently the pltf. appeared &b a 
witness on behalf of deft. 3 A tendered bis evi- 
denceon 15 9-1938. In this statement the pltf. had 
clearly conceded that Mt. Nanhi had rights over 
the burial ground. It was only when that case was 
decided against deft. 3 Ahmad 8hah A when 
the latter was to be ousted from possession that 
the pltf. filed this present suit on the basis of a. 
family usage excluding females from the earn¬ 
ings of the burial ground. The stand taken by 
the pltf applt. is clearly inconsistent with bis 
previous conduct. Mr Hingoram, learned conn, 
eel for the applt, ha9 not been able to explain 
this inconsistency but he hae raised seme technical 
ob]lotions to the proceedings. The firet point 
urged by him is that the pltl's signature on the 
Hibanama dated 8 6-1936. is that of an attesting 
witmas; and attestation of a deed does not, by 
itself, prove that tbe person attesting it bad 
knowledge of ite contents or conarnted to the 
transaotioi Pandumng Krishnaji v. itfarfcin- 
deg Tukaram, a. j. r. (9) t922 P. 0 . 20 : 49 i. a. 
16: 49 Cal. 334. I agree that attestation of a deed 
by itself estops a man from denying nothing 
whatever excepting that he has witnessed the 
execution of the deed. But there are cases, A 
this is one of them, where the faot of attestation 
naa to be taken in oonjanotion with oiher 
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circumstance & other connected events which 
may justify an inference that the attesting 
ivitness had knowledge of the contents of the 
loonment & had agreed to them, Jasodar 
Dusadhin v. Sukumarmani, A. I. R. (54) 1937 
pat. 353 : 170 I. 0 . 1005; & Lachhmi Narain v. 
Ham Saran. 196 I. C. 380 (Pat). In fact, this 
attestation is to bs considered along with & in 
the light of the pltf's statement dated 15-9-1938, 
in Civil Suit No. 162 of 1937, in the Ct. of the 
Subordinate Judge, at Jaota, a true copy of 
which is placed on the file in this case. Mr. 
Hingoraui oontends that this statement has not 
been duly proved. Under S. 80 , Evidence Aot 
the presumption can be made only as to the 
genuineness of the statement reooraed in a depo¬ 
sition. I agree that no presumption can be made 
regarding the identity of the deponent. But if 
the deponent admits, S3 bus been done in this 
ease in the pltf’s rejoinder, that on a particular 
date in a particular suit his deposition had been 
recorded, & a true copy of such statement is 
produced in the Ct. then, in my judgment, no 
further proof of identity is necessary. The Ct. 
can turn to the deposition itself to find out whe- 
ther there is inherent evidence of the identity cf 
the deponent. I, therefore, hold that the eaii 
statement was duly proved & that the pltf. bad 
knowledge of the contents of the Hibanama 
before he put his signature on it as an attesting 
witness. A perusal of the said statement leads 
me to the conclusion that the present suit is 
misconceived & ha3 lost muoh of its force. I, 
however, do not agree with the remarks in the 
judgment of tbo lower appellate Ct. suggesting 
that the pltf was estopped from bringing this 
suit. The principle of estoppel can only come 
into play, when by a party’s oonduct the other 
party has changed bis position in any way to 
hi 3 prejudice or detriment Phosrnx Mills Ltd. 
v. M. n. Dinshaw & Co., a. I. B. (33) 1946 
Bom. 463 : (226 I. C. 603). In this case the pltf’s 
statement was not in any way responsible for 
any change in the position of the defts. to t'neir 
prejudice or detriment. The doctrine of estoppel, 
therefore, does not apply here, though the con- 
duct of the pltf. weakens his case to a consi¬ 
derable extent. Taking all these ciroumstaacea 
into consideration, my opinion is that the 
custom of rights over graveyard devolving only 
on male heirs in male lines was not proved in 
this case; that usage in the pltf’s family of ex- 
eluding females from the rights over the burial 
ground of bandakhali waB not established, that 
if there was any such practioe in former daya 
it had been lost by desuetude & that the pltf. 
had acquiesced in it This naturally leads me to 
the conclusion that the pltf’s suit was rightly 
dismiessd. 


A. I. H. 

[ 16 ] The appeal, therefore, fails 4 i3 dismissed 
with costs. 

D.H. Appeal dismissed . 

[C. N. 38.] 
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(Gwalior bench) 

Abdual Hakim Khan J. 

Mt. Ram Eunwar — Applt . v. Ochha Dharu 
pal — Resp. 

Civil Miso. Appeal No. 32 of 1949, D/-18 4 1950. 

(a) Guardians & Wards Act (1890), Ss.41,42 — 
Hindu widow—Remarriage —Gwalior Guardians & 
Wards Act (S. 1970), S. 44—Hindu law—Guardian* 
ship. 

By tbe mere fast of her re-marriage, the Hindu 
widow does not lose her right of guardianship over her 
children. [Para 6] 

Anno: G. and W. Act, S. 41, N. 1; S. 42, N. 1. 

(b) Hindu law — Widow — Remarriage— Minor 
children —Guardians & Wards Act (1890), Ss. 41. 
42 — Gwalior Guardians & Wards Act (S. 1970), 
S. 44. 

If tbe mother has remarried below her rank, it may 
affect the status of her children from her second 
marriage, but it cannot affect her children of former 
wedlock. Her former children cannot euffer from any 
lowering of tbo etatu3, & tbe remarriago caDDot be a 
ground for forfeiture of the mother's right to tbe 
guardianship of her minor children. (Para 6] 

Anno. Gwalior Act. S. 41, N. 1; S. 42, N. 1. 

(c) Hindu Widow's Remarriage Act (1856), S. 2 
—Applicability to remarriage allowed by custom. 

Tbe Act applies only to such widows wbo prior to It 
suffered from tbe disability of remarriage. Tbo Aot 
does not deprive Hindu widows wbo by the custom of 
their caste are entitled to remarry & to retain the pro¬ 
perty of their husband, from holding tbo property & in 
6 ucb a case tbe girls of the widow from her former 
buebmd have no claim to the property during her life 
time. (Paras 9,11, 13] 

Anno. H. W. Remarriage Act, S. 2, N. 2. 

8, T. Mungre—for Applt.; Shib Dayal Shrivastav 
—for Resp. 

Jadgment. — This appeal arises out of pro¬ 
ceedings taken under 8. 44, Guardians A* Wards 
Act, Gwalior of 6t. 1S70 in tbe Cc. Sessions 
Judge, Morena in civ. Miio. case No. 14 of 2004. 

(2l The resp applt., Ochha, eubmitted an 
appln. alleging that tbe two minor girls, Santo 
aged 8 years & Bisanti aged 6 years, were the 
daughters of Angad, who was dead. Their 
mother, Mt. Ram Kunwari had remarried 4 
was wasting the minor’s property. He says that 
he is a cousin of Acgad 4 that he should be ap¬ 
pointed guardian of the persons 4 property of 
the minors. In the course of tbe proceedings, the 
resp. gave another appln. dated 29-11-48 saying 
that on 5 - 11 - 48 , the mother had sold a house 
belonging to the minors 4 this was proof enough 
that she was committing waste of the minor's 
property. After an enquiry the Ot. accepted the 
petn. & made tbe resp., tbe guardian as desired. 
The mother of the girls, Mt. Ram Kunwari has 
now preferred thi3 appeal. 


Ram Kunwar v. Oohha Dhanpal 
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[3] It is on three grounds that the Ct. has upon his widow, the appelt. The learned Sag. 

.T rlnoa 2ait i i. ■ _ * i 
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held that the mother has forfeited her right to 
the guardianship of her minor girls, (l) That she 
has remarried.( 2 ) That her remarriage will result 
in the excommunication of h9r minor children. 
13) That she has sold minor's property. I propose 
to examine all the three grounds one by one. 

[ 4 ] The first question to be decided is whe¬ 
ther by remarriage a mother forfeits her rights 
ot guardianship of her children. 

[5] It is admitted that the parties are 
Dhooies & according to the category into which 
Hindus are divided they are Sudras. In hie 
appln. the resp. avers that the woman has con¬ 
tracted a form of marriage, widely prevalent in 
the former Gwalior territory, known as Dha- 
reeoha. This form of marriage has received 
judicial recognition & the lato Gwalior Govt, 
bad^regulated it by framing oertain rules known 

nfrerror m* In Ganga Pra. 

sad v . Rama,ray, 38 Cal. 862 : (10 I. C. 69), the 
point has been settled that by the mere fact of 
her remarriage, the widow does not lose her 
eight of guardianship over ber ohildren. In view 
of this, the remarriage of Mt Ram Kunwar 
cannot be the reason of the forfeiture of her 
right to remain the guardian. 

[6] Regarding the second point, in which the 
Plea of exoommunioation has been raised, the 
resp. has examined two witnesses, Mooni & 8ar- 
man. But they ace not the Punohas of the caste 
A their statement laoka the authority behind it. 
On an examination of their testimony I find it 
to be most superficial. They have not even said 

wav th! h a L br °, tb8 ?° 0d tb0y bel0Q S 4 what 

Mt { ! t tMh00i °J the maQ * h <> married 
Mt. Ram Kunwar differs from them It is 

understandable that if the mother has remarri- 

htS? h 7 rftDk| ik ■»*•*•<* the status of 
her ohildren from her second marriage, but how 

oan it affeot her ohildren of former wedlock 

Her former ohildren, being born ma„Ug e 

v ‘V° Way OhftUe ^ 0d ' "-not suffer 
&th a e n ,e T mg ° f the 8tata8 ' 1 am a(rai ^ 

quegffon has nTat all 

ters the rSS" tw °^married minor daugh. 

- lK a 

rep f ea0Dted in ‘^8 oase. According 

8- 4 ?MuUahVHind°nT l0D 8m ° Dg Hindaa (s90 

absenoA nf D H du Law ' 1946 Edn -) in the 
■it is thA w-a 0onB > imndsons & great grandsons 

sst** p, ‘°' *•*32 
.T' h, “ propMty 
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J. does not say anything in his judgment as to 
how he has oome to regard the property of 
Angad to belong to minor daughters when the 
widow 19 alive. This aspeot of the matter seems 
to have escaped his attention. 

[81 Although both the learned counsel have 
not raissd the question, yet the effect of re- 
marriage on the right of the widow to possess 
her late husband’s property may be considered. 

t 3 ^ ‘ 3 8 oondict of opinion in British 

Indian H. Cs. on this point. The conflict, in the 
main, is with regard to the question as to whe 
ther the Act xv [ 15 ) of 1856 (Hindu Widows' Re¬ 
marriage Act) is applicable to all Hindu widows 
or only to suoh Hindu widows, who prior to the 
Act were not entitled under the custom of their 
caste to remarry The H. C. of Allahabad & the 
Chief Ct. of Oudh have held that the Aot applies 

from fc fh«A C ? ^ doB3 . who P rior ‘0 it suffered 
from the disability of remarriage & that the Aot 

does not determine the rights of widows among 

whom the custom of remarrago prevailed. Other 

H. 0 on the contrary, held that the Act applied 

Ant 8 ,! J!i d0W9 thafc aCCOrdiD g ‘0 3. 2 of the 
Act a widow who remarried forfeited thereby 

er rights in the estate of her firet husband. (Sea 

Bhcla Umar v. Mt. Kausilla, 55 all 24 • 

, R ' ^ I9) 1932 ALh - 617 F. B.), Ram Lallv 
Jawala, 3 Luck. 6io: (a. i. r. ( 15 ) 1928 Zih 

J? 1 ha T 9 car0fu,I y through all the 
rulings on the point. I am inolinad J1 a ! 

the view of the Allahabad & Luknow H. Cs 
[ill With due respect to other H Cs I mnai 

■■Whareas it is known that by law n- 3 
widows, with certain exceptions ara h»M I V 1 HlDd " 
able ot oontraoting a aeoood valid mi? • b ® 1 QOa P' 
wberoas it is juat to'reUeZueZ Binduef ' ‘ Vu,* 

The rrJV 1 U ea&0ted 89 follows, et 9 m 
The words I have underlined (here in 

unmistakably go to show that his Act d d! 

apply to the case of a widow who e r L “ 
was permitted by her oaste. The law inZT** 
of custom already existed for her 
reoogmsed that there were certain trL^ ^ 8 

the general rule which prohibited wid pkl0na ko 
marry. In the circumstanceL it L 10 M ' 
that the intention w a9 n 11 1 l b0 883um0d 
where it existed and not tr> A™ V9 kbe ob3 ‘ 9 °l 0 

the way <*** « 

«»■ B i«. therefore, moet SS S Usiala - 
the Legislature would have T j 

widows who by the oaitom Hinda i 

to remarry and tj retain th« nil!!!?* 0 * 8 !® were e aUUadl 

from holding the estate. 1 ' P ***** °* thel * busbaadj 
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[ 12 ] In a Fall Bench case Bhola Umar v. 
Kaustlla, 55 ALL. 24 at p. 49 : (a. i. R. (19) 
1932 ALL. 617 F. B ), it bas been held that 
“When nolbiDg more than a mere custom of remar¬ 
riage is established, there is no presumption that under 
the Hindu law, the widow forfeits the estate (of her 
husband). Tbe party who Is alleging 'bat there has 
been a forfeiture must establish the further incident of 
the ouBtom that forfeiture is a Decestary consequence.’’ 

[ 18 ] The petitioner in this case has not chal¬ 
lenged the validity of the Dharicba marriaae, 
nor has he denied the custom of remarriage, nor 
has be set up a custom that remarriage entails 
forfeiture of the former husband’s estate, and 
we must remember that the parties to the case 
are Dhobies and are Sudras. In all these cir- 
oumBtances, the appellant retains her interest 
in her husband’s property and her girls have no 
claim to it during her life time. 

[14] In Bhola Umar v. Kausilla, 65 ALL. 
24 at p. 25: (A. I. B. (19) 1932 ALL. 617 F. B.), it 
has been said 

“that there is no express text which lays down that a 
forfeiture of the Hindu widow's estati will follow upon 
her remarriage." 

Let us oonsider the question from another point 
of view. 

[15] In Moni Bam v. Keri Kolita, 6 cal. 
776: (7 I. A. 116 P. C.), it has been laid down by 
their Lordships of the Privy Council that a 
widow who has cnce inherited her huBbtnd’s 
property does not forfeit it by reason of her 
subsequent immorality. Whon unchastity of the 
widow does not involve forfeiture, ODe may 
venture to suggest that remarriage too should 
not plaoe a woman in a worse position. If a 
widow remarries and leads according to the ac¬ 
cepted notions of humanity at large, a moral 
life, why should she be peoalised and placed in 
a worse position than one who professedly leads 
an unchaete life It would amount to putting a 
premium on urichastity which oannot bo the 
ohjeot of any eociety or of any law. Even the 
orthodox mind can be logically reconciled to 
this proposition. To the orthodox mind a re¬ 
marriage is no marriage at all. In other words, 
to him, a remarriage is a gross immorality but 
when immorality of a widow dots not divest 
the estate, the immorality consequent upon re¬ 
marriage likewise should not forfeit her right 
to her husband’s eetate. In an altruistic sense 
on aooount of past associations a woman always 
remains widow of her deceased husband even after 
her re-marriage. 

[16] In the view, I take of the matter, the ap. 
peal is allowed with costs throughout and the 
application of the respondent under 6. 44, 
Guardian and Wards Act, referred to above is 
rejested. 

J),H. Appeal allowed. 


[C. N. 30.) 
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Shinde and Abdul Hakim Khan JJ. 

Sunnulal Radhavallabha — Appot. v, 
Yeshwantsingh and others—Opponents 

Criminal Misc. Case No. 38 of 1950, D/• 14-12 1950. 

Contempt of Courts Act (1926), S. 1 — Press 
publication pending trial —Intention of contemner. 

Before a person can be committed for contempt gua 
press publication the Ct. La? to be satisfied with regard 
to the following matters: (a) that something has been 
published which either is clearly Intended, or at least 
is calculated to prejudise a trial which ii pending; (b) 
that the offending matter was published wiih the 
knowledge of tbe pending cause, or wiih the knowledge 
that the cau=e wa? imminent; (c) that the matter 
published tended substantially to iuteifere with the duo 
course of justice or was calculated substantially to 
create prejudice in tbe public mind. (Para 6} 

Tbe gist of the offence does not lie in the intention 
of tbe author; tbe guilt is to be determined from tbe 
effect of the article published. (Para 9) 

The gravamen of the ofieoce of contoropt of Ct. is 
any interference or tbo likelihood of interference with 
the course of justice. If tbe flow of the stream of jostico 
is obstructed for any reason, that obstruction whether 
resulting from a proper motive or from IndiflereDce or 
from disregard of the consequences or from accidental 
omission, cannot be excused. Motive of the coutemner 
cannot be considered in determining his guilt. 

[Para 3) 

The headline in a newspaper 6tated that a notorious 
gang of gamblers was arre3'ed. It wa9 followed by a 
news item which stated that oue S had been beeping & 
gaming hou-e for nearly 10 years A that somo of the 
polico officers were in league with the gamblers. It wa» 
proved that tbe publishers published tbe oflendiDg 
matter with the knowledge that the cause was im¬ 
minent: 

Held that those sU'emeuts were clearly calculated’ 
not only to create an atmoaphere of prejudice but also 
to obstruct tbe course of justice <fc tended to prejudice- 
the minds of the public 4 porsor.e connected with the 
case. The publisher wa6 guilty of contempt. [Para 8] 

Anno: Cont. of Courts Act, S. 1 N 8. 

Inamdar—for Appct .; Opponents prtsint in person - 

Shinde J.— This is an appln. by Sunnulal to 
commit Sbree Yeshwantsing Kusbavaba, Sbree 
Hariharniwas Dwivedi, editors of tbo news¬ 
paper Nava Prabhat <fc Sbree Vanmali Dwivedi 
printer of tbe said paper for oontempt of Ct. 
The petn. states that Cri case No. 215 of i960 
under 6.3, Gambling Act, is ponding against- the 
potnr. in tbe Ct. of the Addl. City Mag. of 
Lasbkar. The non.appot. published a news item 
on page 4 Cols 2 & 3 in the issue of tbo Nava 
Prabbat dated 26-5-1960. The publication of the 
news i 3 prejudicial to the interest of tbe petnr. 
A is calculated to interfere with the course of 
justice. This act of the non-appets. amounts to 
a oontempt of Ct. ; 

[ 2 ] The non-appets. in their reply state that 
Nava Prabhat has always borne in mind that 
due courtesy should be shown to the Ofc. & its 
dignity bs maintained, that in publishing tbe 
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news they never intended to show the slightest 
disrespect to the Ot. k that tbo news has been 
published purely in the interest of public wel¬ 
fare. The reply further stales that if the Ct. 
considers that the news in any way causes 
disrespect to the Ct. they express regret & tender 
apology for the eame 

[ja] Mr. Inamdar, the learned counsel for the 
petnr. contends that the news appearing in the 
issue of Nava Prabhat dated 26-5-1950 amounts 
to contempt of Ct. in so far as it tends to in¬ 
terfere with the due oourse of justice in a pen¬ 
ding oase. He also argues that the motive of the 
non-appcts. is immaterial. If the publication 
tends to prejudice a fair trial the author would 
be guilty of contempt of Ct. even though he 
did not intend to prejudice the oase. 


[3) Before proceeding to determine whether 
the act of the opponents amounts to a contempt 
of Ct. or not, it is necessary to examine the 
law which governs the subject-matter. The 
'gravamen of the offence of contempt of Ct. i 9 
any interference or the likelihood of interference 
with the oourse of justioe. If the flow of the 
stream of justioe is obstructed for any reason, 
that obstruction whether resulting from a pro¬ 
per motive or from indifference or from disregard 
of the consequences or from accidental omis¬ 
sion, cannot be exoused. Motive of the con¬ 
temner canuot be considered in determining bis 
guilt. The Law of Contempt by Mr. Ttkohand 
'enumerates the principles underlying the law of 
contempt qua press publications as follows: 

(t) It is a contempt of Ot to eo&Ddaliso tbe Ct. or 
o&end against the dignity of a Jodge by attributing to 

°. f ‘ m P L r °P rie ‘y or incompetence, re- 
gerdle.s of the fact whether the case with reference In 

p, ‘ hB . 0(Ie “ dlD « I 1 « rna,,t3 we,e mada ia Pending to 
the Ct, or b&s been decided. 

np i 2 i n !‘“ 4 oonlem P‘ n' Cl. to publish an article in a 
newapipjr commenting on the proceedings of a p„id- 

.og onminal case or a civil a„it, reflating on tbeJulge 

jury, the patties, their witnesses or counsel appearing 

‘ 1B ,raroatBrial wither the remaps" 
made with reference to a trial actually proceedine ot 
with reference to a trial whioh is jet to niooeed nrn 
vided that the comment has a tendenoy P |o 'prejudice 
tbe fair trial or influence the decision. P C ® 

.A 1 * I? a contempt of Ct. to publish any matter 

h ° F r °“ ertmg3 0,8 P en<3iD 8 case which hat 
* ‘°“ d8D ,°y prejudice the publio for, or against a 

K to 1ST. till t°3 e heBrd - U i8 DOt Decea - 

fVMn T n ‘ ° JDdge or ,ur y wil1 b ® prejudiced 
p V 249.") ° C ° nl6mp ‘ b y Mr - Tekchand, 2nd Edn j 

r L 41 Th T P tinoi P le8 have been set out by the 

£wl 0 ' in the Cftse of Emperor * 
Khuehal Chand, reported in a. I. s' 

hen L&b 20 , 6 : l 47 0r ‘ L - Referent 
to these principles bos also been made in Em. 

Tom Itr?* PUUheU ' AJ - B - (10) 19 « 

Bom. a. (24 or. l. i. 589) k Emperor y. Murli 


Manohar Prasad, 8 pat. 323 : (a. I. B. (16) 1929 
Pat. 72 : 30 Cr. L. J. 741 F.B.). 

[5] Intention of the author cannot be consi¬ 
dered in determining his guilt. Tbe question to 
consider in suoh cases is wbat is the effect of 
the publication. If it ha9 a tendency to obstruot 
or interfere with the due & proper course of 
administration of justice tbe author will be guilty 
of contempt ( vide Emperor v. Khushal Chand, 
A. I. R. (92) 1945 Lab. 206 : (47 Cr. L. J. 115) ; 
Hargowandas v. Chimanlal A. I. B. (29) 1942 
Bom. 86 : (43 Cr. L. J. 563) ; Demibat v. Rawji, 
A. I. R. (24) 1937 Bom. 305 : (38 Cr. L. J. 942) & 
Parshuram v. Emperor, a. i. r. (32) 1945 p.c. 
134 : (I. L. R. (1945) Bom. 960). 

[6] Before a person can he committed for 
contempt the Ct. has to be satisfied with regard 
to tbe following matters: (a) that eometbing has 
been published which either is clearly intended, 
or at V" t is calculated to prejudice a trial 
which is p-nding; (b) that tbe offending matter 
was published with the knowledge of the pend, 
ing cause, or with the knowledge that the oause 
was imminent; (c) that tbe matter published 
tended substantially to interfere with the due 
oourse of justice or was calculated substantially 
to oreato prejudice in the publio mind; vide 
Emperor v. Khushal Chand, a. i. r. ( 32 ) 1945 
Lab. 206 : (47 cr. l. j. 115 ). 

[7] I now prooeed to examine the publication 
in dispute in the light of the legal principles 
expounded above. The publication is repro. 
aucea here in ex tenso : 


w.] skk 3Tjr q*?r *R?r 
^ W k Itsf 

Rff Hff 1 o 3 ^ <3^?3R % m 

^ l oo.Yoo ^ 

m ^ af If 

1 1 wr r>. ^ -<*$ % vfr 

^ ^ ^ ^ m m 
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»tem with regard to the arrest of7am / 
been published. The head line sSggests tb 
notortous gang of gamblers has been arres 
The news also suggested that Sunnulal has t 
keeping a gaming houee for nearly 10 ye 
The second paragraph of the news also ao » 
that some police officers are in league wiS 
gamblers. In R. v . Parke, ( 1903 ) 2 K r 4 

(72 L. j. K. b. 839), where a publisher publis 
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in a newspaper matter relating to the past life 
o i the accused. Wills J. observed as follows : 

“ . . . . The reason why the publication of articles 
like those with which we have to deal is treated as a 
contempt cf Ct. is because their tendency. £ some times 
their object Is to deprive the Ct. of the power of doing 
that which is the end for which it exists, namely, to 
administer justice duly, impartially A with reference 
solely to the facts judicially brought before it. Their 
tendency is to reduce the Court which has to try the 
case to impotence, so far as the eSectua! elimination of 
prejudice 4 prepossession is concerned." 

[8] This dictum was followed in Emperor v. 
Ehushalchand, reported in A. I. R. (32) 1945 
Lab. 206 : (47 Cr. L. J. 115). Similar view wa3 
taken in In re Vidyasagar Kapur, A. I. R. (35) 
1933 Lah. 815 1 <40 Cr. L- J. 155). In Slthappa 
Chettiar v. C. Bamchandra Naidu, (a.I.R (19) 
1932 Mad. 26 : 33 Cr. L. J. 270), where the oppo¬ 
site party had published the following head 
lines: 

“Satbappa Chettiar in trouble; Police search at 
Tirnppar ; Thousands of Rappees missing ; Cotton 
Mills in daoger." 

Their Lordships cf the Madras H. C. held that 
the conduct oi the opposite party in publishing 
these misleading head lines in the pending case 
cannot be said to be not oaleulited to produce 
an atmosphere cf prejudice 4 hence he is guilty 
of contempt of Os. [vide Sat'iappa Chettiar v. 
Bamchandra Naidu, a.I B. (19) 1932 Mad. 26 : 
(33 Cr. L. J. 270). In Tusharkanli v. Governor 
of Bengal, (a. I. B. (20) 1933 cal. 113 : 34 Cr. 
L. J. 652). where Amritbazar Patrika had 
published head lines 3uch as 'Identity doubtful 
Not guilty of any otfence' it was held by their 
Lordships of the Calcutta H. C. that they obs¬ 
tructed the course of justice 4 tended to pre. 
judice the minds of the public 4 persons 
connected with the case 4 were, therefore, con. 
tempt of Ct. ( vide TusKarkanti v. Governor 
of Bengal, A.I.R. (SO) 1933 cal. 118 : (34 cr.L J. 
662 ).) In the publication under consideration 
the head line states that a notorious gang of 
gamblers i3 arrested. In the middle of the first 
para it i3 stated that Sunnalal has been keeping 
a gaming house for nearly 10 years. In the 
second para it is sta'ed that some of the police 
officers are in league with the gamblers. These 
statements are clearly calculated not only to 
create an atmosphere of prejudice but also to 
obstruct the course of justice 4 tend to prejudice 
the micd3 cf tbe public 4 persons connected 
with tbe case. There is no doubt, therefore, that 
the publication fulfils the first 4 the third 
essential of contempt of Ct. 

[9] Mr. Hariharriwas stated in the coarse of 
the arguments that he did not know that a case 
was pending in the Ct. This argument has no 
force. In the news item published in the paper 
it i3 clearly stated ' Yesterday 3 persons were 
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arrested by the police while gambling." This 
news is dated 25-5 1950, 4 is published in the 
issue of Navaprabnatof 25-5-1950. Mr. Hanhar. 
niwis, who is an advocate of this Ct., should 
know that the arrested persons must be produced 
before a Ct. Therefore, even if the opposite 
party did not have the knowledge that any case 
was pending, they certamly had the knowledge 
that tbe cause was imminent 4 as they published 
the offending matter with the knowledge that 
the cause wa3 imminent, they are guilty of con- 
tempt. ( vide Emperor v. Ehushalchand, a.i.b. 
(32) 1945 Lah. 205 : (*7 Cr. L. J. 115), Tushnr 
kanti v. Governor of Bengal. A. I. R. (20) 1933 
cal. 113 : (34 cr. L. J. 662) 4 In re Subrah. 
manyan Editor, Tribune, I. L. R. (1944) Lah. 
Ill : (A.I K. (30) 1943 Lab. 329 : 45 Cr. L. J. 445 
F.B.). Thus even the third essential of coa. 
tempt is dearly fulfilled. Mr. Hariharniwas in 
his reply laid great stress oa the argument that 
there was no intention to prejudice the course 
of trial. It has already been pointed out that the 
gist of the offence does not lie in the intention 
of the author; the guilt is to be determined from 
the effect of the article published. 

[ 10 ] Tbe opposite part7 ha3 tendered a half, 
hearted apology in their written reply. But 
during the course of arguments Mr. Harihar¬ 
niwas offered a fall 4 unqualified apobgy for 
the offence unwittingly committed by them. It 
i3 no doubt a serious thing to publish new3 cal¬ 
culated to prejudice the course of trial. But as 
it appears to be the first offence of its kind in 
Gwalior 4 there was no intention to obstruct 
the coarse of justice, we accep; the apology 4 
discharge the non-appcts. They will, however, 
pay the cost3 of the appct. which we fix at 
Rs. 50. 

Ill] A. H. Khan J.—I agree. 

V B.B. Order accordingly. 


[C. N. 40] 
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Ram Noth and another—Appcts. v. State■ 

Cri. Bevn. So. 26 ct 1950, D/-23 8-1950. 

Penal Code (I860), Ss.4I5, 420, 511- Knowledge 
oi falsehood o! pretence—Attempt to cheat. 

The accused told the complainant that he knew how 
to doable currency notes. The oomplamant, however, 
did not believe thi3 bat he gave the carreney note3 to 
the accused with a view to entrap the accused: 

Held, that as the complainant knew the falsehood o! 
the pretence the accused could not be convicted of in® 
oSence of cheating. But making false pretence & asking 
for currency notes were in themselvea sufficient for 
holding the accused guilty of the offence of_ attempt to 

cheat. - pArft . s 7 ' 

Anno. Penal Coie, S. 415, N. 3, 10; S. 511, S. 2. 

Inandar — for Appcts; Govt. Advocate & J. AT. 

Anani—for the State . 
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Order_Toe two applts. Ram Nath & Radhe 

Shy am have bsen convicted under S. 413 read 
with S. 629 of Gwalior Penal Code & bave been 
sentence! to rigorous imprisonment for a term 
of 3 months & a fine of B3.200 each by the Oity 
Mag. Lasbbar. These two sections of Gwalior 
Penal Code correspond to Ss. 420 & 611 of the 
Indian Penal Code. The Additional Sea. J. has 
dismissed their appeals. The two applt9. have 
preferred a revision petn. against this order. 

[ 2 ] The pro3ecation story is that on 16-1-1949 
the two petnrs. approached the complainant 
Raghunath Prasad; & Ram Nath told him that 
his companion knew how to doable the currency 
notes. Raghunath Prashad then gave currently 
notes to the value of Rupees 940. The two petnrs. 
took the currency note3 & pretended to do 
some work in order to double them. In the even- 
ing both of them went to the picture with the 
complainant & thereafter they told the com¬ 
plainant that the process is still incomplete & 
he should wait till the next morning. Righunath 
Prasad felt that they might not run away; he. 
therefore, waited outside the house whole night 
& in the early morning informed the police 
who arrested the two accused. Notes were reco- 
vered from the two accused & they were chal. 
laned & convicted as stated above. 

[3] The testimony of Raghunath has been 
believed by the Ofc. who had the advantage of 
seeing him. The first appellate Ot. also believed 
him & irrespective of anything in the previous 
first information report I do not think any 
ground has been made out to disbelive the com- 
plainant. I am, therefore, unable to disturb the 
concurrent findings of faot. 

U1 Mr. Inamdar has, however, raised an im¬ 
portant law point in this oass. He has invited 
my attention to the statement of oomplainant 
Raghunath Prashad who admits that he did not 
believe that the ourrenoy notes could be dou¬ 
bled. He, however, states that he had delivered 
the ourrenoy notes only as a matter of joke; & 
another cause of delivery of these ourrenoy 
notes was that one Gangadhar ViBhnu Nakbare 
had come to the oomplainant & the latter bad 
agreed with him that these two persons should 
be entrapped & should be handed over to the 
police. The oomplainant says that due to these 
causes he delivered the currency notes to the 
aooused. 

[6] On the basis of this statement, Mr. loam- 
dar contends that iftyhe delivery of the ourrenoy 
notes was with a view to entrap the acoused 
there oould have been no offence under S. 41B, 
Indian Penal Code. 

[6] The offence of cheating as defined in 
8. 614 oonsiets of two alternatives eaoh of which 
ib wholly independent of, & different from the 


other. We are concerned in this case only with 
the first alternative, the component parts of 
which are (a) deceiving any person & (b) fradu. 
leutly or dishoaestly inducing the person eo 
deceived to deliver any property to any person. 

[7] The hope of being able to deceive is 
always an important element in determining 
whether or not there is dishonest intention to 
doceive. That the accused tried to deceive in 
this case is quite clear. To constitute the offence 
of cheating, however, there must be deception 
which must proceed (eic) and induce the delivery 
or retention of the property (Ram Nath Kola 
Pahar v. King.Emperor, 3 Or. L. J. 160 : (2 
o L.j. 624). (The question in the case before me 
is whether Raghunath was induced in any way 
to deliver these currency notes to tbe aocuaed. 
If he was not induced to do so fradalently 
or dishonestly tbe offence of cheating oannot 
be said to have been established. The deceit 
must have been practised before the property 
is delivered. Wherever tbe proseoutor himself 
knows the falsehood of the pretence but not¬ 
withstanding thi9, parts with his money or 
goods the aooused cannot be oonvicted of the 
offence of cheating. To this extent Mr. Inam. 
dar’s contention is sound & reasonable; but 
Mr. Inamdar further contends that as the 
statutable offence could not have been commit¬ 
ted, the prisoner could not have been convioted 
even for attempting to commit it. In an English 
oase Reg. v. Hensler, (1871) 11 cox 0 . 0 . 670: 
(19 W.R. 108) the same argument was answered 
by two of the Judges in the following words : 

"Blaokbnrn, J— You may attempt to steal from a 
mao who is too strong to prevent you. Mellor, J.—or an 
attempt may be made to steal a watoh that is too 
strongly fastened by a gnard. Here the proseoutor has 
the money, & was capable of being deceived, & the 
prisoner attempted to deceive him. " 

[8] In the oase before me the offence which 
the petrs. committed is of making the false 
pretenoe & asking for the ourrenoy notes &' 
this in itself constituted an attempt to cheat. 
Even if tbe ourrenoy notes had not been 
delivered to the petnr. the attempt to oheat 
was oomplete. ‘Cheating’ 4 an 'attempt to 
cheat are distinct offences. A long interval 
oan elapse between the moment when the attempt 
to oommit the offenoe of oheating commences & 
the moment when aotual offenoe of oheating is 
completed. When the preparation already made 
for committing the fraud is brought to bear 
upon the mind of the person to be deceived tbe 
offenoe of attempt to oheat is committed; & 
when the person yields to this deception the 
offence of oheating is committed. Between these 
two stages a considerable interval of time may 
elapse. The attempt once begun & a criminal 
aot done in pursuance of it towards the com- 
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mission of the act attempted, it does not cease 
to be a criminal attempt because the person 
committing the offence may repent before the 
attempt is completed. In the matter of Maccrel t 
16 ALL. 173 at p. 160 : (1393 A.W.N. 71). 

(9J If there was an attempt to deceive a3 it 
was clear to have been in this case, fchon the 
legal intention in regard to the accused’s guilt 
could not have changed when the currency 
notes were actually banded over. In other 
words, if the accused wore at one stage guilty of 
an attempt tocheat Ragbunath Prashad,nothing 
that transpired subsequently could affect their 
guilt. Whatever may have been in the mind of 
the complainant, theacoused clearly went beyond 
the stage of preparation when they tried to 
induce him to handover currency notes to them 
on the assurance that they would double them 
& their intention was clear when they again 4 
again, tried to put off the complainant 9a)ing 
that the process is still incomplete 4 it will take 
some more time. Again, a man may be guilty of 
an attempt to cheat although the person he 
attempts to obeat is forewarned 4 is therefore 
not cheated; Government of Bengal v. Umesh 
Chunder , 16 Cal. 310. Emperor v, Bhib Charan , 
10 Lab. 253 : (a. I. R. (15) 1928 Lab. C5L : 29 
Cr.L.J. 780) 4 Emperor v. liaghunath , 16 Luck. 
194 : (A.f.R. (23) 1911 Oulh 3 : 41 Cr.L J. 831). 

[10] The facts of this case are on all fours 
with Emperor v. Raghumlh, 16 Luck. 194 : 
(A.I R. (29) 1911 Oudh 3 : 41 Cr.L J. 83i). In the 
present case also pieces of papers were cut by the 
accused to the size of the currency notes & these 
pieces of papers were kept under a glass 4 tied 
together 4 thereafter some other process was to 
be continued. When arrested the accused denied 
having taken any currenoy notes from the com¬ 
plainant 4 claimed the currency notes to be 
their own. 

[11] Mr.Inamdar, however, tries to distinguish 
Emperor v. liaghunath , 16 Luck. 194 : (a.I u. 
(28) 1941 Oudh 3 : 44 Cr.L.J. 83i) from the pre¬ 
sent case. Ho contends that in the Lucknow 
case when the accused posed that be could 
double a currency note 4 a Police officer know- 
ing that he could not do eo but with a view to 
get him convicted gave him notes 4 caught him, 
while, after going through a mock process of 
doubling notes he tried to substitute eome pages 
of a book in their place; 4 in Mr. Inamdar’s 
opinion it was the substitution of these pages in 
place of currency notes that led to the convic¬ 
tion because it wa3 this act towards the com¬ 
mission of the offence which led the Lucknow 
Chief Court to hold that the accused had gone 
far beyond the stage of preparation. Though the 
head note of this case lends Eome colour to Mr. 
Inamdar's contention, still I do not think the 


substitution of the pages wa9 so important as to 
determine whether it wa3 an attempt tooheator 
not. In my opinion the following para from the 
Lucknow case will make the idea abundantly • 
clear : 

“There can be no doubt in our opinion, that Ragha- 
nath went far beyond the stage of preparation indeed 
but the fact that the Sub-Inspector had not actually 
been deceived the offence would have been complete. 
We can see no reason why in these cirouro^taocea 
Rigbuuath should not be convicted uoder S. 420 read 
with S. 511, Penal Oode. We have shown that the 
question of the accused’s guilt is not affected by the 
knowledge of the Sub-Inspector In regard to the 
accused’s intentions. The accused was not aware of tbe 
Sub-inspector’s knowledge 4 thero cau be no doubt 
that he did attempt to cheat the sub-inspector by 
dishonestly deceiving him 4 inducing hirn under suoh 
deception to hand over tbe note3 to hun." 

[12] The reasoning is quite clear 4 applies to 
this case 4 on the facts found by the two Ots. 
in tbe case before me I thick they were rightly 
convicted for an offence to attempt to cheat 4 
no interference is called for. 

[13] I, therefore, dismiss the revision petn. 

D.H. Revision dismissed. 

fc. N. 41.] 
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Statu through Customs and Excise Depart¬ 
ment, Shivpuri — Appel. v. Darshanlal Suraj- 
mal and others — Opponents. 

Criminal Revn. No. 239 of 1919, D/- 22 11-1950. 

Criminal P. C. (1898). S. 5 (2)— Security taken 
under Gwalior Opium Act — Forfeiture —Gwalior 
Excise Act, S 58 — Gwalior Opium Act, S. 19. 

Tbo provisions of Gwalior Excise Act ire not appli¬ 
cable to any of the odences oominilted under the 
Gwalior Opium Aot. Where security ia taken under 
S. 19 (2), Gwalior Opium Aot, the provisions of Cr. P. C. 
will govern the forfeiture of the security aa provided 
in 3. 5 (2), Cr. P. C. (Para 2] 

Anno. Cr. P. C., S. 5, N. 0. 

Mungre, Oovt. Advocate — for the State; Anand 
—for Opponents. 

Order —This is a petn. in revision on behalf 
of the Customs & Exoise Department, Madhya 
Bharat State, against tbe order of the See. J. 
who dismissing the appeal confirmed the order 
of tbe trial Ct. Darahanlal, Rtmswarooo, 
Lachhman, Dharamji, Surondrapratap A Munir- 
khan were arrested on 17-3-1949 for possessing 
opinm under 9. 6, Opium Aot Samvat 1980. On 
18-3-1949, the Police Shivpuri released them on 
bail. One Dhannulal stood surety for the 
appearance of the accused St executed a security 
bond to the total amount of B9. 4000. As the 
accused did not appear on 25-4-1949 A again on 
2-6-1949 the Superintendent Customs A Exoise 
Department, Dist. Shivpuri made a report 
under 3. 63, Gwalior Excise Act, to the Mag., 
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second da93 Shivoari for the forfeiture of the 
seourity bond. The trial Ct. held that the 
appln. of the Customs Department was not 
■entertainable as there is no procedure under 
P. 58, Exoise Aot, for the forfeiture of the secu¬ 
rity alone. The eaine order wae confirmed by 
the Ses. J. Hence the Superintendent, Customs 
■& Exoise Department has filed this revision. 

[j] The first question for consideration in 
Ibis case is whether an appln. in respeot of 
offences under Opium Act can be made under 
8. 68, Excise Act. The learned Govt. Advocate 
who appeared on behalf of the petDr. admits 
that S. 53, Excise Act, is not applicable in the 
case of offenoes committed under the Opium 
Aot. Gwalior Exoise Aot came into force in 
■Samvat 1965. That Act contained provisions 
pertaining to opium & products of opium. But 
when the Opium Aot came into force in Samvat 
1980 all the provisions relating to opium & pro¬ 
ducts of opium contained in the Excise Act 
were repealed by 8. 2 , Opium Ac k , ( vide 8. 2 
appen. l, Opium Aot Samvat 1980). Hence tbe 
provisions of Excise Act are no longer applica¬ 
ble to any of tbe offences committed under the 
Opium Act. It must, therefore, be held that 
Opium Aot so far as it goes is eelf.oontained. If 
it does not provide for any procedure then the 
defioienoy is to be supplied by general priDOiples 
of law. The seourity was taken by the police under 
sub.?. ( 2 ) of 9.19, Opium Aot. The Opium Act con¬ 
tains no provisions with regard to the forfeiture 
of security. Hodcs in compliance with aub-s. ( 2 ) 
of 8. 5, Cr. P. C., provisions of Or. P. 0. will 
govern tbe forfeiture of securities taken under 
the Opium Aot (vide Emperor v. Mohd. Usman, 
A. I. R. (20) 1983 Sind 325 : (95 Gr. L- J. 129), 
In re Ytrlagadda Venkanna, A. T. B. (12) 1925 
Mad. 866 : (26 Or. L. J. 1556) & Kusum Kumari 
v. Corporation of CalotUta, A. i. r. (24) 1997 
cal. 218 : (88 cr. L. J. 632). As the forfeiture of 
seounties taken under the Opium Aot is to be 
governed by the provisions of Or. P. 0 the 
order passed by the lower Cts. cannot be bus- 
Gained. 

[9] I, therefore, allow the petn. & setting 
aside the orders of tbe lower Ots. direot that the 
•case be dealt with according to law. 

D’E' Revision allowed. 

(C . N. 42.] 
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Maharajsingh Swaisingh — Appct. v. Naray. 
anstngh Devisingh and another—Opponents. 
Civil Revn. No. 235 of 1949, D/.4-121Q50. 


(a) Civil P. C. (1903). S 115- Question of fact. 

The question as to whether & oontract has been 

broken by the deft, or not la a question of fact k can¬ 
not be agitated in revisum. (Para 2] 

Anno. C. P. 0., S. 115, N. 13. 

(b) Contract Act (1472), S. 73 — Measure of 
damages. 

The measure of damages upon a breach ia a differ¬ 
ence between the contract prloe <fc tbe market price on 
the date of the breach. It is not necessary to prove 
that the buyer suftaioed any actual loaa from the 
teller's failure to deliver goods. The buyer is entitled to 
receive from tbe seller by way of compensation tha 
Bum by which the contract prioe falls short of tha 
price for which the buyer might have obtained tha 
goods of like quality at the time when they ought to 
have been delivered. [Para 2] 

Anno. Con Act, S. 73, N. 4. 

(c) Contract Act (1872), S. 73—Damages for loss 
of profit. 

Damages for loss of profit can only be given when 
the parties have knowledge at the time of entering 
into the oontract that they would result from the 
breach of it. (p Mft 2] 

Anno. Cod. Aot, S. 73, N\ 19. 

Pratapr.arayan-for Appct. 

Order. — This is a revision by the deft, 
against the judgment Sc deoree of the Diet. J. of 
Gwalior. The pltf. filed a suit against Maharaj- 
siogb & Layakram in the Ot. of Pragana Girda 
for the recovery of Re. 380 on the ground that 
the deft, had entered ioto a contract with the 
pltf. to supply 20 Kbandis (400 Mds.) of wood at 
the rate of Re. ll a Khandi Sc had also taken an 
advance of as. 2 C0 & ho broke the oontraot. The 
aum of Rs. 380 claimed from the deft, consisted 
of the advance of Bs. 200 Sc damages of Rs, 180. 
The trial Ct. decreed the suit only to the extent 
of B3. 200. Both the deft. Sc the pltf. filed ap. 
peals in the Ot. of the Dist. Sub. Judge, Gwalior. 
The Dist. Sub-Judge allowed the appeal of tha 
deft. Sc dismissed the suit of tbe pltf. in toto. 
Against this deoieion. the pltf. filed an appeal in 
the Ct. of the Dist, J., Gwalior, who deoreed 
the entire suit of the pltf. Hence the dell, haa 
filed this revision. 

[ 2 ] The question raised in revision is that 
the damages claimed by the pltf. being too 
remote, tho lower Court was wrong in allowing 
them. The question as to whether the oontraotl 
has been broken by the deft, or not being a] 
question of fact, it cannot be agitated in revi-l 
sion. The only question, therefore, for consider! 
ation is whether the damages claimed by tbe 
pltf can be deoreed against the deft, or not 
Under 8. 73 , Oontraot Aot only such damages 
are allowable as naturally arise in the usual 
course of things from breach of oontraot or aa 
the parties know, when they make the oontraot 
to be likely to reault from the breach of it. 
Neither a persual of the oontraot nor the evi¬ 
dence on reoord shows that the patties had 
entered into a oontraot for the supply of wood 
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in order that the pltf. may sell it at the rate of 
B9. so a Kbandi. It is no doubt true that the 
pltf. owns a wood stall that deft, was aware 
of this fact. But be had no knowledge that the 
pltf. wanted wood for re-sale at his stall at a 
stipulated rate. Hence the deft is not liable for 
loss of profit. The oase of Hadley v. BaxendaU, 
(1874) 9 Ex. 311 : (23 L. J. Ex. 179) is a noted 
English oase on the point. (Vide Illus. (i) & 
(j) to s. 73, Contract Act, & Contract Act by 
Pollock & Mulla, 7th Edn. at pp. 390 & 391 Note 
of speoial circumstances & Note of contract of 
re-sale). Under these circumstances, the pltf. is 
entitled to get only such damages as naturally 
arise in the usual course of things from the 
breach of the contract. The measure of damages 
upon a breach is a difference between tbs con¬ 
tract price & the market price on the date of 
the breach. It is nos necessary to prove that the 
buyer sustained any actual I 033 from the seller’s 
failure to deliver goods. The buyer i 3 entitled to 
receive from the seller by way of compensation 
the sum by which the contract price falls short 
of the price for which the buyer might have 
obtained the goods of like quality at the time 
when they ought to have been delivered. (Vide 
Ismail Sait & Sons v. Wilson £ Co., 41 Mad. 
T09:(A. I. R. (6) 1919 Mad. 1053) & Erroll 
Mackay v. Kameshwar Singh, li pat. 600 : 
(A. I. B. (19) 1932 P. C. 196). But the pltf has 
adduced no evidence to prove what the market 
price of the wood of the kind contracted for 
was at the time when it ought to have been 
delivered. The only evidence that he has adduc¬ 
ed is that he sold the wood at his stall at the 
rate of Rs. 20 a Khandi at the time of the 
breaob of contract. Under these ciroustances 
damages cannot be assessed. The lower Ct. was 


(a) Criminal P. C. (1898), S. 498 - Concurrent 
jurisdiction of High Court and Court of Session 

Ordioarily the H. C. will not entertain a pe tn 
under S. 498 unleaj the subordinate Ct. of concurrent 
jurisdiction has been approached in the first Instance. 
But where the Ct. of .Session bad a previous appln. 
for bail made befcre the challan was put up, the 
approach to that Ct. on ao appln. alter tbo cballan 
would be a mere formality & ought to be dispensed 

w , • _ [Para 2} 

Anno. Cr. P. C., S 493 N. 1. 

(b) Crminal P. C. (1898), S. 493-Scope. 

The wide power 9 conferred by S. 498 are not inten¬ 
ded to be exercised in an arbitrary manner, but judi¬ 
cially, & so as not to make a violent departure from 
tbe provisions of S. 497. [p arft 3 ) 

Anno. Cr. P. C. S. 498 N. 1. 

(c) Criminal P. C. (1898), S. 498-Considerations 
under, for granting bail. 

Section 498 provides for oases in which considers- 
tions other than tbe gravity of the cast make it c-xpe 
dient that tbe accused should have freedom during 
tbe trial. Where the plea for the accuecd is that the 
voluminous accounts wbiob go to form the foundation 
of tbe case need explanation whioh tbe accused alone 
can give & it is in the interest of justice that the 
counsel should have tha accused at band to explain 
them, & there i 9 no ground for a fear that the ao 
ou 6 ed would absoood or tamper with the evidence, 
be may be released on bail (Para 3] 

Anno. Cr. P. C. S. 498 N. 1. 

Trivedi <£ S. M. Samuafsar — for Appel.; Qovt. 
Advocate—for the State. 

Order.—The petne. is under trial on char¬ 
ges of criminal breach of trust as a publio ser¬ 
vant. Ho was arrested on 10-9-1949. Applns. 
for bail were rejeoted by the Ots. below & 
on 9-10.1949, a petn. wa9 made to this Ct. The 
cballan bad not been submitted when tbe pre¬ 
vious applns. were made & on llth November 
the learned counsel withdrew the petn. in this 
Ct. as tbe presentation of oballans was then 
imminent & it was considered proper that an 
appln. should be made initially in tbe trial 


wrong in giving the pltf. compensation for loss 
|Of profit at tbe rate of Rs. 9 a Kbandi. As point- 
ed out above, damages for loss of profit oan 
only be given when the parties bave knowledge 
at the time of entering iDto tbe contraot that 
they would result from the breaob of it. In my 
judgment, therefore, the revision should be 
aooepted. 

[3] In the resalt I allow the revision & sot 
aside the decree of the lower Ct. in respect of 
damages. The petnr. to get his proportionate 
oosts from the opposite party throughout. 

V.B.B. Revision allowed. 

[C. N. 43.] 

A. I. R. (38) 1951 Madhya Bharat 104. 

(INDORE BENCH) 

Rege J. 

Vasant Vivayak Bhagwat— Appct. v. State. 

Crl. Revn. Nos. 173 to 176 of 1949, D/- 13-1-1950. 


Ct. after the presentation. Five challans were 
put up on 2lst November 1949 & numbered 
368, 389, 390, 994 & 399. Oat of theee three viz. 
338, 394 & 399 have been consolidated for oon- 
venienoe. The aocused applied for bail in all 
these cases but the appln. was rejeoted by tbe 
learned Sub-divisional Mag., Neemuoh, & the 
petnrs. has come ap to this Ct. with three petns. 
under 8. 493, Cr. P. 0. This order will dispose 
of the three petns. 

[ 2 ] A preliminary objection is raised by the 
learned Govt. Advocate that 8. 498, Or. P. C. 
gives oonourront powers to the H. C. & the Ct. 
of Session; & while not denying the powers of 
thi3 Ct. to deal with tbe matter be made a 
strong plea that the practice of this Ct. not to 
entertain suob a petn. unless (he subordinate Ct. 
of concurrent jurisdiction has been approaobed 
in tbe first instance may not be departed from. 
It was conceded by the petnr's learned coun¬ 
sel that in ordinary circumstances the objection 
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was unanswerable; but, be contended that the 
learned Ses. J. had rejected the previous petn. 
on the ground that the offence was of a Dature 
vhiob would not admit of the petnr’e release on 
bail; & at the present stage the approach to 
the Sss3. J. in the first instance would have 
been a mere formality which in the circum¬ 
stances oi the case ought to be dispensed with. 
The petnr. wa3 in custody possibly for justi- 
fiable reasons for over two months before the 
ohallans was presented & it is conceded that 
the matter in iesue involves going into ac¬ 
counts of a large magnitude. The petnr’s 
learned counsel brought to my notioe the loDg 
time taken in the examination of a single 
witness & made a plea for elimination of the 
delay involved in an approach to the Ses. J. 
which in view of his previous order must needs 
be fatile. I think that there is considerable 
force in this plea & shall proceed to consider 
the propriety of the petnr’s prajer for release. 

[3] It would in my view be improper to 
consider the merits of the case itself at tbis 
6tage & normally according to the view taken 
by me in similar oases, the wide powers con¬ 
ferred by 8. 498, Or. P. 0. are not intended to 
be exercised in an arbitrary manner; but judi. 
cially, & so as not to make a violent depar¬ 
ture from the provisions of S. 497 of the 
Oode. Tnis, I may add with respeot, is the 
ratio decidendi of decisions of H. Cs. in India 
of whioh I wonld refer to K. N. Joglelcar v. 
Emperor , 54 ALL. 1Z6- (A. I. R. (18) 1931 ALL, 
604 : 83 or. l. j. 94 P. b.), Kuhn Vasudeo v. 
Emperor , 35 Bom. l. r. 1072 : (a. i. b. ( 20 ) 
1933 Bom. 492: 35 or. l. j. 539; Ashraf Ali v. 
Emperor, 42 oal. 35: (a. i. b. (a) 1915 oal. 784 : 
16 Or. l. 3. 215), H. M. BoudvtUe v. Emperor, 
2 Bang. 646: (a. i. b. ( 12 ) 1925 -Rang. 129: 26 
or L. j. 127 ). Section 498, as I look at it, pro- 
vides for oaseB In whioh considerations other 
than the gravity of the oase make it expe. 
dient that the accused should have freedom 
during the trial, & the plea for the petnr, 
really is that the voluminous accounts whioh 
go to form the foundation of the oase need 
explanation which the aooused alone can give 
& itiBin the interests of justice that the ooun. 
ael should have the accused at band to explain 
them. There may, it is said, be other papers 
& documents whioh may have to be looked into 
for the defenoe of the aooused & the defence 
would naturally bs hampered if the accused 
remains in oustody during the trial. On a priori 
consideration of the case as laid, I find that the 
Plea is not without reason: & there is no ground 
or a fear that the accused would abscond or 
tamper with the evidence. 


[ 4 ] I direct that ths accused be released on 
his furnishing a bond for appearance with one 
or more sureties in a sum of Rs. 60,000 (fifty 
thousand) to the satisfaction of the trial Ct. 

D. H. Order accordingly. 


(C, N. 44.] 

A. I. R. (38) 1951 Madhva Bharat 105 
(INDORE BENCH) 

Mehta J. 

Manjilal & others — Appels, v. Premchand 
Ratanchand — Opponent. 

Small Cause Revo. No. 110 of 1949, D/- 18-4-1950. 

Houses & Rents — (Gwalior State! Accommoda¬ 
tion Control Ordinance (Smt. 2004), S. 5 (4) — 
Jurisdiction — Suit for recovery of rent In Small 
Cause Ct. — Suit for lixatlon oi fair rent instituted 
in Ct. oi Sub-Judge prior to suit lor rent — Small 
Cause Ct, has no jurisdiction in the matter in view 
of S. 5 (4) — Suit for recovery oi rent should be 
stayed till determination oi lair rent — Civil P. C. 
(1908), Ss. 9 and )0. [Para 1) 

Anno. C. P. C., S. 9, N. 53; S. 10. N 2. 

Krishnadalta Tiwari & M. R. Dei —for Appels; 
R. 0. Musale —for Opponent. 

Order.—The pHf. sued the deft, for recovery 
of rent, amounting to Rs. 272-8-0. The pltf.’s 
case is that the deft, took on rent the shop 
belonging to the pltf. on the agreed rent of 
Rs. 26 p. m. & be exeouted a rent note on 29.4- 
1948. Tho deft, fell in arrears in payment of 
rent from 29-4-1948 to 13-6 1949 & the arrears 
amounted to Be. 331-10 9. The deft, paid Bs. 60 
towards the rent & after deducting this amount 
the pltf. claimed Rs. 272-8-0 for arrears of rent. 
Henoo this Bait for bs 272.8 0. The deft, admit¬ 
ted the tenancy & admitted execution of the 
rent note but the main contention of the deft. 
iB that under the Accommodation Control Ordi¬ 
nance, Gwalior State. Smt. 2034, the pltf. can 
in no case obarge rent exceeding the rent, oal- 
oulated on the basis of the maximum annual 
rent. The maximum annual rent is defintd as 
rent of any aooommodation as l/soth pert of 
the market value & the further explanation is 
that the market value is the valuation as 
entered in the House Tax Register of (he Muni¬ 
cipal Committee on the basis of whioh house 
tax could be collected on M-1948. According to 
the deft, in the Munioipal Register the value of 
the house 13 entered as Rs. 3200 & therefore, the 
maximum rent per year would amount to 
R3.108 A- therefore, the pltf. oannot charge rent 

J* o P" n moute - Ik W9a also contended 
that the Small Cause Ct. had no jurisdiction to 
entertain the suit & the deft, has previously 
instituted a suit in the Ot of the Sub.Judge for 
the fixation of rent. The lower Ot. fixed the 
maximum rent at Rs. 9 P . u . & decreed the 
pltf. s amt for bs. 91 8 0. The pltf. has come up 
m revision & the main contention of the pltf. !& 
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that under S. 6, cl (i), Small Cause Ct. Judges 
had to jurisdiction of fixing the rent. It was 
contended that where the landlord or the tenant 
ae the case may be, claims that the rent is inade. 
quate or excessive, he may institute a suit for 
fixation of rent in the Ct. of the Sub.Judge, 
having territorial jurisdiction. It was also con. 
tended that sub-d. U) of s. 5, Accommodation 
Ordinance, bars the jurisdiction of tbe Judge, 
Small Cause Ct. In my opinion the Judge, 
Small Cause Ct., had no jurisdiction in the matter 
in view of 8. 5, Sub-cl. (4) A in view of tbe con. 
lection of the deft, that he bad already previous¬ 
ly instituted a suit iu the Ct. of the Sub-Judge 
for the fixation of rent, the Small Cause Ct. 
Jadge should have stayed the suit. In my opinion 
3. 10 , Civil P. C , bars the trial of the suit in 
Small Cause Ct. This is also the view taken by 
this Ct. in a case reported in Dulhanmcl v. 
Abdul Kadar, A. I. R. (37) 1950 Madb. B. 3. 

[a) I, therefore, allow the revision, sot aside 
the decree of tbe lower Ct. A remand the case 
to the trial Ct. for disposal afttr tbedeterraina- 
tion of fair rent by the Sub Judge, U)]ain. As a 
condition precedent the deft, shall give security 
to the satisfaction of the lower Ct. for the per- 
formauceof the decree that may be passed or 
shall deposit the amount of rent under the 
agreement. Tie amouDt should bs held iu depo¬ 
sit A the amount in excess of fair rent may be 
refunded after the decision of the suit. The 
appct. is entitled to the costs of this petn. 

V.B.D. Revision allowed. 


(C. N. 45.] 

A.I.R. (38) 1931 Madhya Bharat 106 
(GWALIOR BENCH) 

Shinde J. 

Khunni Chhanua & others — Appcts.v. Stale. 

Criminal Revn. No. 63 of 1950, D/-23-11 1950. 

(a) Criminal P. C. (1398), Ss. 256, 537 — Right of 
accused to cross-examine prosecution witnesses — 
Omission to give iacilities for lurther cross-exami¬ 
nation to accused —Ellect. 

Under 3. 253 after the charge is framed it is obliga¬ 
tory on tbe Mag. to recall the witnesses named by the 
accused for oroa3 examination. The right of croaa* 
examination granted in S. 256 is absolute right k the 
Mag. has no power to disallow it. fPara 2) 

Where the accused were deprived of their right of 
cross-examination on the ground that their vakil dll 
not turn up: 

Held that though the Vakil wa3 in tbe wrong in not 
attending tbe Ct. without the permission of the Ct. that 
was not sufficient to deprive the accused of their valu¬ 
able right under S. 256, k failure to allow such 
opportunity had occasioned a failure of justice. 

(Para 2] 

Anno: Cr. P. C., 9. 256 N 6; S. 537 N. 20. 32. 

(b) Criminal P. C. (1693), S. 537 (2) - Objections 
to wrong procedure not raised either in tiial or 


A. I. R. 

Sessions Court — Objections cannot be entertained 
in High Court. (Para 3] 

Anno: Cr. P. C..S.537 N. 33. 

Amanaiulla —for Appels', Deputy Oovt . Advocate— 
for the Slate . 

Order. — Thi3 is a petn. in revision by 
Khunni, Motiram Sakha, Sarwan Bedrya Phaili 
A Hukma against the order of the Ses. J. at 
Morena who dismissing their appeal, confirmed 
the conviction of the acou9ed under S3. 315/135, 
Gwalior Penal Code k sentence of fine of 
Rs. 2C0 each passed by the Addl. Disk. Mag. 
Morena. The story of the prosecution is that on 
31 8-1946 at about 10 A. M. JaDgi was grazing 
his cows in his field. Tbe cowa strayed in the 
field of Khunni. After abusing Jangi, Khunni 
went to the village k brought some persons with 
him. Eight persons assailed Jangi k Udcsingh k 
caused injuries. The first information report 
was lodged on tbe eame day at 7-80 P. M. by 
Jaugi at police station, Morena, which is about 
six mile3 from tbe place of occurrence. After 
investigation the police challaned eight accused 
under S. 315 read with 9. 135, Gwalior Penal 
Code. Oce Salka was given benefit of doubt k 
tbe remaining 7 accuecd were convicted A sen- 
tenced a9 staged above. Hence tbia revision. 

( 2 ) Mr. Amanatulla. tbe learned counsel for 
the appals. has raised three contentions. His 
first contention is that on 13-9-1949 prosecution 
witnesssrs were recalled for cross-examination. 
A3 tbe Bar Association at Morena passed a 
resolution not to work on that day the appeta’ 
Vakil did not turn up. The accused prayed for 
an adjournment which was refused k the 
accused were deprived of their right to oross- 
examiDe tbe witnesses. On 31-10-1949, another 
appln. was made by the accused to allow tbe 
prosecution witnesses to be cross-examined. But 
that appln. too was rejected. As the acoosed 
have been deprived of their very valuable right 
their case is prejudicially affected. Under S. S56, 
Cr. P. O. (9. 226 , Gwalior Cr. P. C.) after the 
charge i 3 framed it is obligatory on the Mag. to 
recall tbe witnesses named by tbe accused for 
cross-examination. Tbe right of cros 3 examina- 
ticn granted in this section is absolute right k 
the Mag. has no power to disallow it. {Vidt 
Lockby v. Emperor , a. I. B. (7) 1920 Mad. 201: 
(21 Cr. L. J. 297), Radhakishan v. Ramhnshna, 
A. I. B. (11) 1924 Nag. 1141 (25 Cr. L. J. 912) and 
Emptror v. Lakshman , A- I. B. (16) 1929 Bom. 
S09 : (31 Cr. L. J. 309). In the present oase the 
acoused were deprived of their right of cross, 
examination on the ground that their Vakil did 
not turn up. The pleader was, no doubt, id 
the wrong in not attending the Ct. without 
taking permission from the Ct. But that i9 no 
reason to deprive the accused of their valaablel 
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light. It is only after the charge ig framed that 
the accused is in a position to know exact nature 
of tbe case be is called upon to meet, Sc hence 
the oroB3*examination of tbe prosecution wit¬ 
nesses is of great importance to his ca3e. The 
Mag., therefore, should afford a full & reasonable 
opportunity to the acoused to execoiee his right 
under S. 256, Cri. P. 0. (vide Pifciv. Emperor, 
A. I. R. (12) 1926 ALL. 285 : (26 Cr. L. J. 575), Sher 
Sinqh v. Emperor, a. I. R. (3) 1916 Lab. 445 : 
(17 Or. L. J. 279) Sc Murugesa Naidu, In re, 
A. I. R. (3) 1916 Wad. 142: (16 Cr. L. J. 334) In 
Subbiah v. Vankatasubbamma, A. I. R. (29) 
1942 Mad. 672: (44 Cr. L.j. 10), the Madras H. C. 
held that omission to give faeilities to the accus¬ 
ed for further cross-examination is an omission 
of grave nature. The learned Mag. should cer¬ 
tainly have granted an adjournment to allow 
the acoused an opportunity to cross-examine the 
prosecution witnesses. It is no doubt true that 
tbe witnesses were cross-examined before tho 
charge was framed. But as already stated tbe 
exact nature of the case is known to the accused 
only when the oharge is framed Sc hence the 
Legislature had made a mandatory provision 
that if the accused so desires he must be given 
an opportunity to cross-examine the prosecution 
witnesses. In my judgment refusal to allow 
euoh an opportunity hag occasioned a failure of 
justice. This contention must, therefore, bo 
aocepted. 

[ 3 j The second contention of the learned 
counsel for the appofc. is that the Mag. adopted 
a wroDg procedure in examining the doctor on 
commission. Tbe third ooutention is that the 
oharge sheet montions no time or place or oom- 
mon objaot. Before proceeding to examine 
whether these contentions are well founded or 
not it is necessary to see when these objeoiion 9 
were raised. Under s. 537 , Or. P. C., in deter, 
mining whether any error, omission or irregu- 
lanty in any proceeding under this Code has 
oooaaionod a failure of justice the Ot hag to 
have regard to the fact whether the objeotion 
oould & should have been raised at an earlier 
atage in the proceeding t Vide explanation to 
3 . 637, Or. P. 0 .). A persual of tbe reoord ehowe 
that these objections wero not raised either in 
the trial Os. or in the Sessions Ot. Therefore, 
these objections cannot be entertained ( vide 
Subramama Siva, In re, 32 Mad. 3 (9 or. l. j. 
103), Rangpal v. Emperor, 18 or. L j. 666 : 
(A. I. R. (4) 1917 ALL. 86 ) & Jugeshwar Singh 
▼. Emperor, A. i. r, ( 23 ) ig 36 Pa t. 346 . ( 37 0( 

L. J. 893). Both these contentions, therefore, can- 
not be accepted. 


M In the result, I set aside the order 
•oonvioition & sentence passed by both the low 
Cts. & quash all the proceedings from the Bta 


at which the accused were called upon to enter 
upon their defence under s. 2E6, Cr. P. C. & 
direct that the accused be given an opportunity 
to cross-examine the prosecution witnesses A 
the case be proceeded with according to law. 

V,B.B. Case remanded. 


(C. N. 46) 

A. I. R. (38) 1951 Madhya Bharat 107 
(GWALIOR BENCH) 

Shinde J. 

Biharilal Oyanchand — Appct. v. Shantilal 
Raghutvardayal and another — Opponents. 

Civil Revn. No. 80 o( 2005, D/-9-9-1950. 

Civil P. C. (1903), O. 9, R. 9-Sufficient cause — 
Absence of plaintiff. 

Whero the Vakil of the plaintiff was in detention 
and tbe plaintiff w*s called to supply provisions to the 
under trial prisoners at 12 A. M. on the date of hear¬ 
ing and tbe cage was dismissed for default before quarter 
to 2 P. M. when the plaintiff arrived in Court there is 
no miscondaot or gross negligence on the part of tho 
plaintiH and the exercise of discretion in restoring the 
suit by tbe Court is not improper. [Paia 3] 

Anno. C. P. C., 0. 9, R,.9, N. 8. 

Shiv Dayil—for Appct.-, Panda — fer Opponents. 

Order. — This ig defendant’s petition for 
rovieion. Tho Additional District Sub.Judge, 
Bhind, allowed the application of the plaintiff 
to set aside the order of dismissal for default. 
Against that order the petitioner filed this 
revision. 

[ 2 ] Tbe only ground pressed before me on 
behalf of tho petitioner is that the cause of 
absence shown by the plaintiff is not sufficient. 
It is alleged by the plaintiff that on the date of 
hearing, that is, 13-2-1948 Its Vakil was in de. 
tention and he himself was delayed as he was 
o ailed to supply provisions to the new under, 
trial prisoners, who arrived at about 12 0 . 0 . 
After giving them all the provisions when he 
came to the Court at about quarter to two his 
suit was dismissed for default. The trial Court 
hag held this allegation to be true. The learned 
oonnsel for the petitioner does not challenge the 
veraoity of the faols alleged by the plaintiff. 
His contention is that if be had taken proper 
care, the oase oould not have been dismissed 
for default. This argument has very little foroe. 
It is clear from the facts proved that the plain, 
tiff’s Vakil was in detention. The plaintiff him¬ 
self wanted to be present in Court personally. 
On aeoount of tho unexpected arrival of the 
prisoners ho had to go to tbe look-up to supply 
the provisions. That delayed him and hence he 
oould not be preaent when the oase was oalled 
up for hearing. It oannot be said, therefore, that 
the plaintiff was grossly negligent. On thia sab. 
]eot the remarka of Sohwabe 0. J. oan be quoted 
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with benefit. The learned Chief Justice remarks 
as follows 

"It should never be the intention o( the Court that a 
man ehould be deprived of a hearing unless there has 
been something equivalent to misconduct or gross 
negligence on his part or something which cannot be 
put right so far as the other side is concerned by mak¬ 
ing the man to blame, pay for it.” 

(Vide Arunachalo, Iyer v. Subbaramiah, 
A. I. R. (10) 1923 Mad. 63 : (16 Mad. 60). 

(S) The same view had been taken by Ran¬ 
goon Hiph Court in Raman CheUyar v. Aruna- 
chalam CheUyar, a. I. R. (23) 1936 Rang. 335 : 
(164 I. c. 236). Bombay High Court also has 
followed this view in P. D, Shamdasani v. 
Central Banl: of India Ltd., a. I. R. (25) 1938 
Bom. 199 : (174 1 . o. 534 SB.). Examining the 
present case in the light oi the decisions cited 
above. I find that the decision of the lower Court 
is perfectly correot. The evidence on record does 
not show that the plaintiff was guilty of mis¬ 
conduct or gross negligence. It is a fact that his 
[Vakil was in detention. It has also been proved 
to be true that he was oalled to supply provi¬ 
sions to the undor-trial prisoner at 12 0 . C. It is 
also proved to be trne that about quarter to 
two the plaintiff did come to the Court. Under 
these circumstances it oannot be said that the 
plaintiff wa3 guilty of misconduct or gross 
negligence. The exercise of discretion by the 
lower Court cannot, therefore, be said to be im¬ 
proper. There is, therefore, no reason to interfere 
with the order passed by the lower Court. 

[4l The revision is dismissed with costs. 

D.H. Revision dismissed. 


[C. N. 47 .] 
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OHATURVEDI J. 

Dr. D S. Parchure — Appct. v. The State 
Criminal Revo. Nor. 43 and 52 of 1050, D/- 7-9 1950. 
(a) Public Safety—Madhya Bharat Maintenance 
oi Public Order Act (VII [7] of 1949), S. 3 (1) 
— Accused prohibited from entering district—Con¬ 
travention — Accused sentenced — Appeal — He 
cannot be ordered to be removed to place outside 
district. 

In an appeal against conviction for contravening an 
order under S. 3 (1) prohibiting the accused from enter¬ 
ing a certain district the See. J. while reducing the 
sentence of imprisonment to one already undergone), 
cannot ’order the removal of the acoused to a place 
outside the district. [Para 3] 

(bl Public Safety—Madhya Bharat Maintenance 
oi Public Order Act (VII [7] oi 1949), S. 3 (4) and 
( 7 ) _ Powers under — Police can remove person 
from prohibited area & also prosecute him. 

Power of the Police in-sub-ss. (4) A* (7) of S. 3 are co- 
exteneivo. The Police is authorised to remove any 
person from a prohibited area or place. At the same 
time he can be prosecuted under eub 6. (7) A he shall 


A. I. R. 

be punishable with imprisonment to a term which may 
extend to or.e year or with fine or with both etc. 

[Para 4} 

(c) Public Safety —Madhya Bharat Maintenance 
oi Public Order Act (VII [7] of 1949), S. 3 (1) — 
Only Government or Officer or authority empower¬ 
ed under S. 11 can make order under. 

It is primarily the Madhya Bharat Govt, that is 
empowered to make an order under S. 3 (1). Any other 
officer or authority exercising power under that rule 
has to derive his power from the Madhya Bharat Govt.'s 
order made under S. 11. ’ (Paras 5, 8) 

(d) Interpretation oi Statutes — Marginal notes. 

Marginal note to the Eection of an Act cannot be 

referred to for the purpose of construing the Act. 

[Para 8) 

(c) Public Safety—Madhya Bhatat Maintenance 
of Public Order Act (VII [7] oi 1949), S. 11—Mere 
information to public that powers have been dele¬ 
gated to Subhas is not enough — Order authori¬ 
zing Subha to exercise power under Act is essential. 

A notification for the information of the public in¬ 
forming them that Govt, have delegated all powers of 
Govt, under this Act to Subhas of their respective 
Diets., is neither an order nor a direction to the 
Subhas. It doe? not necessarily imply that the Subhas 
have been, by order directod to exercise the powers on 
behalf of the Govt. A notification for the information 
of the public mentioning the fact of delegation of 
powers of tbo Govt, to the Sabba9 contemplates that 
Govt, will pass separately an order to the Subbas 
directing them to exercise the powers stated in tbo 
notification ta have been delegated to them. Till such 
an order has been made, the Subhas cannot exerciso 
the powers of the Govt. [Para 10] 

(f) Evidence Act (1872), S. 114 - Oillciai acts - 
Officer admitting that he did not receive any order 
authorising him to act in the manner he did — No 
presumption that ollical act is regularly performed 
can be drawn. [Para 12] 

Anno. Evi. Act, 8. 114, N. 29. 

Inamdar — /or Appct/, Deputy Qovt . Advocate — 
for the Stale . 

Order.— Two revision petns., one on behalf 
of Dr. D. S. Parchure (no. 43 of 1950), 
another, on behalf of the State (No. 52 of 1950) 
have come to this Ot. against an order of the 
learned Ses. J. dated 7-9 i960. 

[ 2 ] Briefly the facts are that on 29.10.1949 the 
Diet. Mag. Gwalior passed an order prohibiting 
Dr. Parchure to be within the limits of Gwalior 
District until further order. The order was 
served on Dr. Parchore on 30 10-1949 at Dbar 
under S. 3 (l) (b), Madhya Bharat Maintenance 
of Public Order Aot (vii [7J of 1949). On 4-12 
49 , Dr. Parchure applied to the Diet. Mag. that 
he desired to enter the District of Gird k he 
should be permitted. He did not reoeive any 
reply k on 7 12 49 Dr. Parchure entered the 
District Gird, Gwalior at Panihar within the 
limits of District Gird. Immediately be was 
put under arrest k was prosecuted under S. 3 
enb cl. 7, Maintenance of Public Order Act. He 
was convicted by the Addl. Dist. Mag., who 
sentenced him to six months simple imprison- 
ment k recommended him a special class. 
Against this order Dr. Parchure preferred an, 
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appeal to Sees. J., Gwalior. The See. Ct. 
allowed the appeal & reduced the sentence of 
imprisonment to one already undergone. He 
also ordered bis removal to a place outside the 
Dist. of Gird. 

( 3 ] Against this order a revision has been 
preferred by the Govt, praying for enhancement 
of the sentence. Dr. Parohure has preferred a 
revision raising several law points & ooatending 
that the order of oonviction was illegal. Both 
agree that the order of the learned Sees. J. for 
removal of Dr. Parchnre outside the limits of 
Gwalior district ie wrong. I agree that this part 
of the order is erroneous & should be set aside. 


( 4 ] Learned counsel for Dr. Parohure con¬ 
tends that if a psrson contravenes od order 
made undar the provision of 3. 3 then the Police 
cannot proseoute him bat under Sub-ol. (4) they 
should removs him from such area or place. In 
my opinion, this contention is without substance. 
Powers of the Police in sue as. ( 4 ) & ( 7 ) are oo. 
extensive. The Police is authorised to remove 
auy pereoD from a prohibited area or place. At 
the same time, he oan be proseouted under sub- 
ol. ( 7 ) & he ehall be punishable with imprison¬ 
ment to a term whioh may extend to one year 
or with fine or with both etc. The prossoulion 
was, therefore, not improper. 


C6] Tho next contention of Mr. Inamlar is 
rather important. Mr. Inamdar contends that 
the Suba Gird had no power to pass an order 
askiDg Dr. Parchure not to enter the Dist. of 
Gird. According to him it is the Govt.’s power. 

I I think he is right that it is primarily the 
Madhya Bharat Govt, that is empowered to 
make an order under that section. Any other 
jOfficer or authority exeroising power under that 
rale has to derive his power from the Madhya 
Bhirat Govt.'s order made under s. U, Main¬ 
tenance of Publio Order Aot that is the sole 
ohannel provided by that Aot for the delegation of 
the Madhya Bharat Govt.’s power to any officer 
or authority subordinate to it. 

[6] It was observed by Lopes L. J. in The 
Queen v. County Court Judge of Essex and 
Clarke, (1887) 18 Q. b. d. 701 at p. 703 that in 
the oase of an Aot whioh oreates a new jurisdic¬ 
tion, new procedure, new forms k new remedies, 
the procedure, forms & remedies there presoribed 
must be followed. 

[ 7 ] Now s. 11 , Madhya Bharat Maintenance 

° ® r ^ er Aofc * 8 m following words : 

ThB Govt, may by order direct that any power or 
Delegation of pow duty whioh is conferred or 
■ers a duties of Qovt. Imposed on the Govt, not being 
ine power of imposing collective finee under S. 6, shall, 
m auoh olroumstanoes & under euoh conditions, if any 
5?“** be A peolfled in that direction, be exercised or 

ttM it; "»• 


[8] Of course the marginal note refers to 
"Delegation of powers & duties of Govt.” But 
after toe Privy Counoil decision in Balraj 
Kunxoar v. Jagtpal igh , 26 ALL. 393 : (31 
I. a. 132 P. c.), it is no v very weil settled that 
margiaal note to the section of an Aot cannot be 
referred to for tho purpose of construing the 
Act. This view has recently been followed bj 
the S C. in Commr. of Income-tax Bombay v. 
Ahmedbhai Umarbhai k Co , a. I. R. (37) 1950 
s. o. 131 : (i960 8. c. R. 335). I would, therefore, 
eliminate the marginal note from consideration. 
Apart from the marginal note if we have a 
glance on the provision of 9. ll it will be evi- 
dent that th6re is no reference to the words 
'Delegation of powers & duties’ within the 
section. The wordiug of the section clearly 
implies that the Govt, will make an order 
directing officers mentioned in that direction to 
exercise the powers & discharge the duties ocn- 
ferred or imposed on the Govt. The question is 
whether any snob order was made or not ? If 
no such order was made then the Snba oould 
not have passed an order asking Dr. Parchure 
not to enter the limit3 of Dist. Gird. 

(9l On b9balf of the State, a Notfo. no. is, 
Indore dated 22 4-1949 published in the Govern, 
ment Gazette of Madhya Bharat 30-4-1949 is 
placed before me to show that an order was 
made by the Govt, investing the Dist. Mag. 
with tho powers conferred over the Govt. In 
this Notification eo far as it is relevant for our 
purposo tho following extract is all that should 
be considered: 

"It U also notified for publio information (hat under 
3. 11 . of the aforesaid Maintenance of Publio Order 
Act, the Qovt. have algo been pleased to delegate to the 
Sabas for their respective Dist. all powers & dutits con¬ 
ferred or imposed on the Qovt. under the said Aot eioept 
tho power of iroposini? oolleotive fines under S. 6 k the 
powers under S. 10 of the Aot." 

[ 10 ] From the above notification, it becomss 
quite dear that the publio was informed that 
Subas will exercise powers conferred on the 
Govt. But it was not made dear from what date 
the Subas will exeroise this power. A notifioa 
tion for the information of tho publio is neiiher 
an order nor a direction to the Subas. It does 
not neceEsarily imply that the Subas have beeD 
by order, directed to exeroise tho powers on 
behalf of the Govt. A notification for the infor¬ 
mation of the publio mentioning the faot of 
delegation of powers of the Govt, to the Subhas 
contemplates that Govt, will paB s separately 
an order to the Subas directing them to exer 
oise the powers stated in the notification to have 
been delegated to them. Till suoh an order has 
been made, the Subhas cannot exeroise the 
powers of the Govt, delegated to them by the 
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[ill It has several times been made clear 
that expression of an order made should con- 
form in substance to the requirements laid down 
in a Statute. In this connection I may reproduce 
para 40 from my judgment published in 1949 
M. L. B. 258 at p. 279: 

"It may bo mentioned here that the process of 
making an order is eomethiog different frcm the ex¬ 
pression of it, J. K. Gas Plait Manufacturing Co. 
Ltd. v. Emperor, A. I. R. (34) 1947 F. C. 38: (48 
Cr. L. J. 886). The two are not 6ynonymoas. Ex¬ 
pression of an order is not sine qua non of making an 
order. It is, in my opinion, only a re:ord ihat the 
order has actually been passed A only connotes the 
fact of making tha public in this way aware of the 
existence of the order. Therefore, too much im- 
p^rtancs cannot be given to mero forms of expres¬ 
sion if the ordtr is actually passed by the authority 
empowered by a Statute. Forms of expression, however, 
do assume importance when the original order is not 
produced A when the order is required to be authen¬ 
ticated, or is published in ibe Gazette. Then it 
becomes necessary that expreieiou of an order should 
conform in substance to the statutory requirements.” 

[12] In the case before rue no order has bten 
produced directing the Subas to exercise the 
power of the Govt, as required in B. 11 . Tbo 
Notification published in the Gazette is some- 
thiDg different from an order or a direction to 
the Subas k is also not in substantial compli¬ 
ance with tbe requirements prescribed in S. 11, 
Maintenance of Public Order Aot. Wnat is re¬ 
quired ie only an order or direction to the Subas 
not a Notification to tbo publioabout delega- 
tion of powers. I oould have presumed that 
official acts are regularly performed k that tbe 
Subas Gird must have paieed au order prohibit¬ 
ing Dr. Parcbure from eutering the Dist. Gird 
under some order -or direction of tbe Govt, 
passed under 8. 11, Maintenance of Public Order 
Act But ray difficulty is tucreased by the fact 
that Mr. Parab, tbe flicu Subba Diat. Gird 
was produced in the trial Ct. as a prosecution 
witness k therein be candidly udmittid that be 
did not receive any order or direction from tbe 
Govt- under S. 11 of the said Act. The notifi. 
oation published in the Gazette of 30-4 1919 
was the only thing that was in his mind when 
he passed the above mentioned order. 

[191 I have already held that the Notification 
contemplates that ail order will be passed direct¬ 
ing tbe Suba9 to exercise tbe powers of tbe 
Govt, k till 6uob an order has not bten made 
by tbe Govt, the Sabas oannot exeroise powers 
dolegaUd to them. 

[idl In the view I take tbo Subha of Gird bad 
no authority to ask Dr. Parcbure not to onter 
the limits of Dist. Gird. Tbe order was c'early 
illegal k contravention of any illegal order oan- 
notTbe held to be offence. 

[15] Mr Inamdar has raised several other law 
points in this revision which are not without 


substance bat as bi3 revision succeeds on this 
point I need r.ot discuss other points. 

[ 16 ] I, therefore, allow the revision of Dr. 
Parctiure k sotting aside h s oonviotion sentence 
k the order passed by tbe learned Ses. J , I 
acquit Lim. The petn. of the Govt, is hereby 
dismissed. 

RG.D. Revision allowed and conviction 

set aside. 

[C. N. 48.] 
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Shindk J. 

Yishvambhar Dayal — Appzt. v. Nathulal 
and others — Opponents. 

Civil Revn. No. 110 of 1949, D/• 4-10- 1950. 

Contract Act (1872), S.73-Breach of Contract- 
Damages—Interest-Civil P. C. (1908), S. 34. 

Where in a enit for the recovery of prijo of goods 
pupplied to the defendant no de6nite date was fixed 
for payment of the price and no demand was made 
for tbe same by the plaintiff there is no breach of on- 
tract t) pay and interest cannot be olaimed by way of 
damages. [Para 5) 

Anno. Contract Act, S. 73 N. 9, 10; C. P. C., 8. 54 
N. 10. 

Shiv Day'll—for AppctTticari—for Opponents. 

Order.—This petition for revision is by tbe 
plaint,ff against tbe order of the District Judge, 
Guna. The plaintiff brought a suit agaiDst the 
defendants for the recovery of Rs. 550 due from 
the defendants on account of the price of goods 
eupflied to them from 17-6-1941 to 6-12 1942. 
The trial Court decreed tbe suit. Tbo first ap. 
pellate Court disallowed Ns. 100 7 0 which were 
decreed by tbo firet Court as interest. On se¬ 
cond appeal the DUtriot Judge deducted a fur¬ 
ther sum of Rs. 83-8-0 on acoount of interest 
allowed by tbo lower Courts. Against this judg¬ 
ment the plaintiff has filed this petition. 

Is] Tbe only question for consideration in 
tbe case is whether interest can be allowed as 
damages. Tbe learned counsel for tbe peti¬ 
tioner admits tbat there is not agreement to pay 
interest between the parties. He also admits 
that no mercantile usago allowing interest has 
been proved in this Oise. He contends tbat as 
money was due to tbe plaintiff from the defen¬ 
dants on account of the price of goodB supplied 
to tbe defendants the plaintiff is entitled to 
interest by way of damages. 

[3] It would be well, at tbe oiliest, to exa¬ 
mine the position of law with regard to pay¬ 
ment of interest. As a general role interest is 
allowable where there is express or implied 
agreement to pay interest between tbe parties. 
Interest can also be awarded when any statute 
or mercantile usage allows it. Vide B.N.Rly- 
Co. Ltd. v. Ruttanji Ramji, A. I. B. (26) 1938 
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p. 0 . 67 : (I. L. B. (1936) 2 Cal. 72); Jitoand'is 
v. Babulal , 167 I. C. 1003 : (A. I. B. (23) 1926 
Nag. 255). Interest Grin a'so be alloyed in case9 
of breach of contract where loss or damage is 
proved. In Chhajamaldas v. Brijbhubinlal , 
17 ALL. 511: (22 I. a. 193 p. c.), their Lord- 
ships of the Privy Council observed that if 
there i3 an express covenant to repay a debt 
on a certain date and it is no, repaid then that 
aznoant3 to a breach of contract to pay on that 
date and interest can be awarded by way of 
damages under the ordinary law of contract. 
A mere detention of a debt dooe not, however, 
entitle the creditor to interest by w>y of 
damages. In JiwaTtdas v. Babu'al , a. 1 . R. (23) 
1936 Nig. 285 : (l. L. R. (1937) Nag. 61) Bo36 J. 
reviewing tb3 position in law with regard to 
the award of interest at length ba3 observed a3 
follows: 

“When the loiD3 io this case were nude no time 
wag fixed tor repayment. They were, therefore, payable 
on demand and on-equmtly there could havo been 
no breach nole3S and until demand wa* made." 

[ 4 ] This view has b3en followed io Piareg 
Lai v. Mahadeo Prasad, A. I. R. (23) 1942 oudh 
311: (1(9 I. 0 . 6S8), District Local Board, 
Nawabshah v. Bulchand Chandtram, A. l. R. 
(29) 194 2 8iod 165: (I. L. R. 1942) Ear. 280). 
Jamum Kunwar v. Arjun Singh, A. I. R. ( 28 ) 
1941 ALL 43: (f. L. R (1940) ALL. 733). To the 
same effect baa beeD the pr^Doancatnent of 
their Lordships of the Privy Coumil in the case 
of B. N. Rig. Co. Ltd. v. Rultanji Ramaji, 
A. I. B. (25) 193S P. C. C7: (l. L R. (1938) 2 Cal. 
72). 

(6J As stated above the suit is for the re. 
oovery of price of goods eappliei to the defen. 
ianta. There is nothing on reoord to show 
that any definite rate was fixed for the pay. 
ment of money; nor is there anything to indi. 
cats that any dtmmd for money was made. 
Consequently there oan be no breach of any 
oontract to pay. Interest, therefore, by way of 
damages cinnot bs awarded. 

f6l The result is that the revision is dismiss- 
ed with costs. 

D Rivision dismissed. 


fC. N. 49.] 
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Reqb J. 


Bhagirath Nathuram—Appst. v. Shanharl 
Ramnath—Opponent. 

Civil Bevn. No. 65 of 1943, D/. 8-2 1949. 

Arbitration Act (X [10] ol 1940), Ss. 17, 21 & 
pRelerence to arbitration In suit-Award inclu 
mg matters outside sult-Decree excluding th 
Portion of award-Appellate Ct. again relerrli 


matter to arbitration & including matter outsidt 
suit in its decree—Validity ot appellate decree. 

Certain matter in a pmd Eg s ait was referred to 
arbitration A though the arbitrator iocloded in his 
award matters outside the scope of the Euit, the Ct. 
ei:luded that portion of the award from its decree In 
an appeal from the decree, the whole matter was again 
referred to arbitration «£ the Appellate Ct. passed a 
decree on the award, including the matter outside the 
6COpe of the suit. In revo. against the Appellate 
decree; 

Held that it is settled law that th? Ct. has no power 
tD refer to arbitration any questions other than those 
in question In suit. As 6ucb the reference by the Ct. 
in appeal wa? ultra Hires & the proceedings being 
invalid were ee; aside. 

Moreover, tbe plea in appeal wa3 not about the 
validity of she first award i the Ooly question raised 
was about the propriety of the decree on the award to 
the exclusion of the other mitter. There was no pie* 
for tb? award b?ing set aside & therefore, no occasion 
to refer tbe case again to Arbitration in appeal. The 
Appellate Ct. was, therefore, in error in making the 
relerenc?; A. 1. it. (2 i) 1935 Mad. 1053, Rd. on. 

(Parae 3, 4] 

Anno: Arb. Act, S. 21, N. 16, 17; S. 17, N. 6; S. 30,. 
N. G. 

Sanjhi S. D. — for Appct; K . A. Chitati — for 
Opponent . 

Order.—A sub for renditioa o f sc.ounts as 
between principal & agent was instituted by 
Bhagirath Porwad against Shankarlal & Usafalt 
in the Nizamat Ct. Jhabua. During the trial of 
the suit, the dispute was referred to Arbitration 
by the Ct. at th 3 instance of the parties. Before- 
the arbitrators, however, the parties also laid 
another dispute independent of the matter in 
suit, rha arbitrators made two sepirate awards- 
in both th? disputes. The learned Nizim repel¬ 
led the plea 0 : the deft, that lx>tb the award* 
should be considered together, £• parsed a decree 
on the award in eo far rs it determined the 
matter in suit & left tbe other to be coasidered 
in pro:eedings which had been instituted there- 
for. An appeal was takon by the deft, to thn 
Di6t. J. k at the hearing parties again prayed 
for the matter baing referred to a Panohayat. 
Accordingly Mr. Beniraru was appointed arbi. 
trato: A the matter in appeal as also the dispute 
outside it were referred to him. The arbitrator 
made his award on both tbe disputes & the lower 
appellate Ot. after hearing objections passed a 
deoree thereon. The pitf. has come up in revn. 

[ 2 ] Two objections have baen urged against 
the decree; (l) Thit in appeal, the first award 
could not have been ee*, as.de fc another substi¬ 
tuted; ( 2 ) that the appellate Ct. could not refer 
the dispute to arbitration. 

[8] It is clear that the learned lower appel 
late Ot. was seized only of the matter in appeal 
before it & in any case the dispute wbioh had 
been referred to arbitrators without the inter, 
yection of the trial Ot. was outside the soope ot 
the proceedings throughout & the more so be- 
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cause the trial Ct. had excluded it. It is settled 
law that the Gt. hag co power to refer to arbi¬ 
tration any questions other than those in ques- 
tion in suit. As such the reference by theCt in 
appeal was ultra, vires A: the proceedings beiDg 
invalid must be set aside. It is unnecessary in 
view of this to consider the other question rais- 
sd on behalf of the applt. on the authority of 
the decisions reported in Abant Bhutan v. 
Semchanara, A. I. R. (34) 1947 cal. 93: (227 I. o. 
168) & Shukrullah v. Ml. Rahmat Bibi, A. I. R. 
(34) 1947 ALL. 304: (I. L. R.(l9i7) ALL 227) Viz. 
that a reference can be made in a suit but cot 
in appeal. Speaking for myself, I think the 
question i3 debatable. 

[ 4 ] The plea in appeal was not about the vali¬ 
dity of the first award & the only question rais¬ 
ed was about the propriety of the decree on one 
award to the exclusion of the other. There was 
no plea for the award being sec aside St there, 
fore, no occasion to refer the case again to 
arbitration in appeal. The learned Judge was, 
therefore, in error in miking the reference I 
agree with respect with the view taken in Lakhs, 
mtnarasu v. Nagamma, a. i. r. ( 22 ) 1936 Mad. 
1053: (158 I. 0. 1071) that such a procedure is not 
warranted Sc set aside the decree of the lower 
appellate Ct. & remand the ciseto the lower ap. 
pellate Ct. for disposal in the light of the above 
observations. The learned Dist. J. will hear the 
appeal as at the stage of the invalid reference k 
the consequent invalidity of the proceedings in 
arbitration. Both the parties were responsible 
for the invalid reference & shall, therefore, bear 
their own costs in this appeal those incurred 
up to date in the lower appellate Gt. from the 
stage of the reference. Other costs will abide by 
the final decision. 

D.R.R. Order accordingly. 

[C. N. 50.] 
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Metha and Sanghi JJ. 

Slate v. Chogala'■ Narayan — Resp. 

Criminal Appeal No. 39 ot 1949, D/- 3110-1919. 

Explosive Substances Act (1908), S. 5—Indore 
Explosive Substances Act, S. 5—Possession with¬ 
out explanation. 

Where the accused gives an explanation that his 
intention was to return the explosive substances to the 
person whom be believed to have left them behind, the 
cbjeot ot his pcsseBsion is lawful. The Ct. can act on 
the explanation ot the accused it it believes it to be 
reasonably true & acquit him. [Para 1] 

Anno. Explosive SubstmoeB Act, S. 5 N. 1. 

Public Prosecutor—for the State; S. if. Sam- 
vatsar £ Shaha—for Resp. 

Sanghi J.— The resp. keeps a hotel in 
Gwaltoli, Indore. On 20-2-1945, the police 


searched his house in the course of the investi¬ 
gation of a thefs. From an iron safe forty- 
three revolver cartridges were recovered; of 
these, it is alleged, twenty-four were old. What 
it meant by old cartridges has not been ex¬ 
plained. The respondent was prosecuted under 
S. 6, Indore Explosive Substances Aot, for be¬ 
ing in possession of explosive substances with¬ 
out an explanation that he had them for a 
lawful object. The learned Dist. Mag. Indore 
Oity convicted him under that section & sen¬ 
tenced him to four months’ rigorous imprison¬ 
ment & a tine ot R3. loo. On appeal the learned 
Se3. J. aoquitted him on the ground that the 
explanation rendered by him was a good one. 
The explanation given by the resp. was that 
he found these cartridges left by some one in 
the hotel. lie kept them cnrelully to be 
returned to the owner. His brother-in law 
Paunalal lives at Ujjain & he holds a license 
for po=9essing a revolver. Ho had come to pay 
him a condolence visit & he believed that the 
cartridges were left behind by him. This was 
about the 20 th of February. This explanation 
is not in one place but it is reached by putt, 
iog the statement of the resp. in the Ct. A 
Pannalal's evidence together. That he gave 
this explanation to the police is borne oui 
by the fact that the Police went to Ujjai- 
& interrogated Pannalal. If the honest in- 
tention of the resp. was to return these to 
Pannalal whom he believed to have left them 
behind the object of the possession was a law¬ 
ful one. Pannalal has stated that the cartridges 
were not his. The question is not whether 
Pannalal did actually leave the cartridges in 
the hotel bat whether the resp. found them in 
the hotel & believed that they might have be¬ 
longed to Pannalal. This fact cannot be expeo- 
ted to be proved. There can only be his word 
for it. A Ct. may act on the explanation of an 
accused if it believe3 it to be reasonably true, 
see a. I. R. ( 20 ) 1933 P. 0. 290 (sic) Narayana 
v Emperor, 56 Mad 231 at p. 241: (A. I. R. (20) 
1933 Mad. 233 : 34 cr. L. J. 48l). The learned 
Ses. J. ha3 believed, the explanation of the 
resp. to bo true. I cannot say that the ex-j 
planation is not a reasonable one, Under the 
circumstanoes it would be improper to inter-| 
fere with the judgment of acquittal by the 
learned Se33. J. The appeal i9 dismissed. 

[ 2 ] Mehta J.—I agree. 

D.E.Z. Appeal dismissed. 
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A. I. R. (38) 1951 Madhya Bharat 113 (l) 

(INDORE BENCH) 

Mehta J. 

Ranjeel&ingh Murlisingh— Appel. v.Ramhl 
Shivlal—Opponent. 

Small Ciase Revn, No. Ill of 1949, D/-18-4-1950. 

(a) Contract Act (1872). S. 23 — Contract against 
public policy-Bribe to secure employment. 

An agreement to remunerate a per=on in order to se¬ 
cure an employment is void on the ground of public 
policy under 8. 23, and any money p*id under such 
agreement caonot he recovered. [Para 2) 

Anno. Cont. Act, S. 23, N, 13. 

(b) Contract Act (1872), S. 65 - Agreement void 
inslio— Applicability. 

Section 65. Contract Act, come3 into play only when the 
agreement is discovcr-d to be void or when the contract 
becomes void. But an agreoment which ie io the nature 
of bribe oflered by the pltf. to the dels, to secure a job is 
at.its inception void as being opposed to public policy, 
8 . 65 doe3 not apply. [Paras 2, 3] 

Anno. Cod. Act, 8. 65, N. 1. 

Ihngorani—Jor Appel ; A . 0 . Varlak -for Opponent . 

Judgment.—This revn. appln. i9 filed by the 
pltf. On 23-12.1948 the pltf. paid Bs. 60 to the 
•deft, who is a jobber in Malwa Mill?, Indore on 
the assurance of the deft, that he would seoure a 
permanent job for him in the Malwa Mills. The daft, 
gave temporary job to the pltf., for a month & 
few days & then abused the pltf & dismissed him. 
Henoe the pltf has filed this suit for recovery of 
Its. 00. The deft, denied the receipt of considera¬ 
tion of R8. 60 & it was contended that the agree, 
raent is against the public policy <t is void. The 
lower Ct. held that the pltf. paid Ks. 60 to the de*t. 
for seouriDg a permanent job but the agreement is 
void as it is opposed to public policy. 

[ 2 l The only question for consideration in this 
revn. is whether the agreement i9 void as opposed 
to public polioy. It appears to me that the pay¬ 
ment of Rb. 60 by the pltf to the deft, was in the 
nature of bribe to secure an employment for the 
pltf. &, therefore, such an agreement would be 
opposed to public polioy & void. A similar case 
arose in a reported decision of the Iodore H. C., 
reported in 20 Indore Law hep. 2.44. Tbe facta of 
that case are on all fours with the facts of the 
present casa. In 20 Indore Law Rep. also, the 
money was paid to secure an employment & it was 
held by the D.'B, that an agreement to remune¬ 
rate a person in order that he may exercise bis 
influence to seoure an employm-nt is void on the 
ground of public polioy under s. 23, Contract Act, 
& no money paid under such agreement can be 
recovered. Mr, Hingorani contended that under 
S. 65, the pltf., oan ask for the refund of the money 
paid by him to the deft. I fail to see how S. 66, 
Contract Act, can be applied to tbe faots of this 
6 aae. Here the agreement whioh was in nature of 
bribe offered by the pltf. to ths deft, to secure a job 

was at its iaoeptioz^ void as baing opposed to publio 
policy. 

_1951 M. B./15 
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f3l Section 65, Contract Act, comes into playl 
only when tbe agreement is discovered to be void! 
or when tbe contract becunes void. Hero the ag-l 
reement was void from its inception. Mr. Hingo- 
rani relied on a decision re[ oried »n Hamath Kuar 
v. Iiidar Bahadur $i»gh % A.l R (9) 1952 P. C. 403: 
(45 ALL. 179). In my opini n, (he facts of that 
case are inapplicable to tbe facts of this ca^e. The 
agreement, in the case in hand, is manifestly void 
from its inception. It was void because its subject, 
matter was incapable of being enforced becaueo it 
was opposed to public policy & morality. I, there- 
fure, dismiss the revn. appln. with costs. 

V.S.B. Application dismissed. 


(C. X. 52.] 

A. I. R (38) 1951 Madhya Bharat 113 (2) 

(INDORE BENCH) 

r Rege J. 

Bahia £ another — Appels, v. Munirkhan 
Ahmed Khan & others — Ncn.Apvcts. 

Civil Rtvo. No. 64 of 1948, D/- 27 7-1949. 

Civil P. C. (1503). S. 115, 0.22, R. 1 - Suit for 
possession <fc damages — Death of pltf. — Right, If 
survives—Order of abatement passed —Revn. 

Where the suit is for possession of a “house damages, 
the right survives on tbe deiib of tbe pltf. Tbe order of 
abatement of the suit is, therefore, illegal in such a case & 
can be set aside in revD. (Para 2] 

Qucere :—Whether the order is without jurisdiction. 

[Para 2] 

Anno. C. P. C., 0. 22, R. 1, N. 4. 

N. V. Karanjkar — for Appcts G. AT. Cha/ekar — 
for Non-Appels. 

Order. — In civil Suit no. 6 /1946.47 before 
the Sub-Judge, Alirajpur. the deft, intimated on 
26* 11*1947 that tbe pltf. died on or ab.ut n il. 
1947. The phi's, pleader replied that lie had h^ard 
of this from otber sources but was unable to make 
a statement. The suit was for possession of a 
house & damages & obviously tbe right of saifc 
survived but ths learned Judge passed Rn order 
on the eame day under o. 22, R. l, 0. P. 0. that 
the suit abated. The present appots. claiming to 
be tbe legal representatives of the deceased pitfs. 
applied for being substituted in place of the de* 
ceased. Tbe learned Judge accepted ths contention 
of tbe defts. that tte appln. was governed by 
Art. 171, Limitation Act, & having been presented 
after the expiry of 60 da>s, it was time barred. 
He also upheld the contention that under Mubam. 
madan Law a mother could not be the guardian 
of her minor eon Bawla for the purpose of the 
appln. 

[2 J Rule 1 of o. 22 , 0. P. 0. provides that a • 
suit shall not abate if the right to sue aorvivea & 
in the present case, it is conceded that the right 
does survive; & the order of abatement of the suit 
is therefore illegal. The question of its being 
without jurisdiction 13 debatable, though I am 
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inolincd to the view that the order in contraven¬ 
tion of the power conferred by law ie a nullity, but 
the case being befoie me in revn; I have no 
hesitation in setting aside the order as being in 
any case an illegal exercise of jurisdiction. 

[3] The appln. is one for substitution of the 
representatives & the period of limitation being 
90 days under Art. 177 (Art. 176?), Limitation Act, 
ft is within time. Mt. Kaairan Bai is only a next 
friend k the question of the propriety of her 
being so does not arise, as her interest is not 
alleged to be in conflict with that of her son; <i 
there is no person with a better right to contest. 

[l] The order of the lower Ct. is set aside k 
the case remanded to the Lower Ct. for disposal 
according to law after substituting the appcts. in 
place of the deceased pltf. The opponent defts., 
shall pay the costs of the petnrs. Pleaders’ fee 
rs. so (Twenty). 

V.B.B. Application allowed. 


[C. N. 53.] 

A. I. R. (38) 1991 Madhya Bharat 114 

(INDORE BENCH) 

Rege J. 

Keshav Krishnaji—Applt. v. Municipal Comr., 
Indore City M unicipahty—Resp- 

8 eoond Appeal No. 170 of 1919, D/- 1910-1919. 

(a) Evidence Act (1872), S. 110 — Long possession 
of offa—Presumption under S. 110 —Indore Munici- 
pal Act, S. 36-Applicability — P.lunicipalities—Indore 
Municipal Act, S. 36-Limitation Act(1908), Arts. 142 
& 144. 

Where long po3ses3ioo of certain 'otta' by the pltf. & 
therefore, of tho land under it is established, this would 
constitute prima facie proof of title under 9. 110, A the 
harden would shift on to tho other side to displace that 
presumption. This presumption avails even against the 
Govt. (Para 2] 

Although in tho theory the State is the over-lord in 
respeot of land, a person can have rights of ownership A* 
It is only whon the»e is ownerless land that the provisions 
of 8 . 36, Indore Municipal Act. are attracted. Questions 
of adverse poasessioo arise only when ownership is proved. 
In absence of proof of title in the municipality Ibe question 
of adverse possession is irrelevant. [Para l] 

Anno. Evidence Act, 110, N 4; Lira Act, Arts. 142 
& 144, N 4. 

(b) Evidence Act (1872), S. 35 — Khasra is not 
conclusive evidence—No title can be based on it. 

[Para 2] 

Anno. Evidence Act, 8 35, N 11, 19. 

Mrs. K.'Qandhe-for Applt.; K. W. Dingaonkar—for 
Besp. 

Judgment. — The facta leading to this ap. 
peal are briefly as follows : Applt. Keshav fcas 
a house in Jangampura bearing Municipal nos 24 
& 25. To tho ease of this house there is an otta\ 
Tho Municipality, Indore, gave notice to the pltf. 
to remove the ‘otta* k this led to the present suit. 
The Municipality contends that tho pltf. ie not the 
owner of the land under the 'otta* k tho same 
belongs to the Municipality. The suit was decreed 


A. I. B, 

by the Addl. Munsiff City, Indore, but in appeal 
the decree wa3 revsd. k suit was dismissed by the 
Addl. Disfc. J., Indore. 

[ 2 ] The pltf's. claim i3 on the basis of a sale, 
certificate dated 16-3.1944, in favour of one Shripat- 
rao predecessor in interest of Kbemraj from whom 
the pltf. derives title by purchase. The claim of 
the Municipality is apparently based upon a 
'Khasra* (plan) drawn up in 1910 A. D., of land in 
which the land under the otta* is showu a3 vacant 
'Banjar*. A plea of limitation was also set up. 
The lower appellate Ct. found that the otta’m 
dispute existed since about 30 years prior to the 
suit but the Municipality had demolished it k it 
was reconstructed without the permission of the 
Municipality. It is, therefore, clear that long posses- 
sion of the ‘otta* by the pltf’s. predecessor, k 
therefore, of the land under it has been established 
beyond doubt. Under 8. lio, Evidence-Act, this 
would constitute prima facie proof of title k the 
burden would shift on the other side to displace 
that presumption. This presumption avails even 
against the Govt. See Govmd Rupchavd v. Secy, 
of State , A. I. R. (22) 1935 Nag. 163 : (31 N. L. It. 
232), Uanmanirav v. Secy, of State, 55 Bom 287 : 
(2 Bom. L. R. 1111), Krishna Aiyar v. Secy . of 
State , 33 Mad. 173 : (5 I. 0 121). It, therefore, 
remains to be seen whether there is any proof of 
title in the Muncipality. The ‘khasra’ it has beenl 
held is not a conclusive evidence—vide 18 indorej 
Law Rep. 117, k no title can be based upon it. The' 
plan of the site Ex. c/l, which was produced in 
this Ct. by Mrs. Gandhe, for the applt. explains 
in detail the plan already on record k negatives 
the claim of the Municipality. It will appear from 
the plan that on the west side of the otta’ in 
dispute there is a built house which eitends to the 
southern end of the 'otta'. On the north is open 
land belonging to one Tanibai k it appears that 
there was dispute regarding the open land to the 
east which it is almitted was decided in favour of 
Tanibai some years ngo. At the south of the ‘otta’ 
there i3 a drain running along the built boure, 
the ‘otta’ & open land belonging to Tanibai <t there, 
after is tho street It is in evidence that acoess to 
the pltf’s house can be had only over the 'ottaV 
This situation mak*s tho claim of the deft, prima 
facie untenable A pltf’s. possessory title must 
prevail. The learned Dist. J., has based his deci¬ 
sion on an inference that all the land belongs to 
the State k a person claiming it by possession must 
prove such possession to be adverse for minimum 
period of 60 years. This argument overlooks the 
presumption under S 110, Evidence Aot, k although 
in theory the State is the overlord in resprot of 
land, a person can have rights of ownership k it is 
only when there is ownerless land that the pro¬ 
visions of 9. 36, Municipal Act, are attracted. 
Questions of adverse possession arise only when 
ownership is proved & in absence of proof of title 
in the Municipality the question of adverse posses¬ 
sion is irrelevant, in the present case. The appeal 
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is accepted & the pltf's. claim decreed with coats 
throughout. 

7 , 8 .B. Appeal allowed. 


[C. N. 51.] 

A.I.R. (33) 1951 Madhya Bharat 113 

(INDORE BENCH) 

Regb J. 

Ramchandra Narayanji A another — Applts. v. 
Rameshwar Bhagwandas — Resp. 

First Appoil No. 37 of 1949, D/• 17-11-1949. 

Provincial Insolvency Act (1920), S. 9 — Debt — 
Liquidated sum — Claim lor damages for breach ot 
-contract of sale. 

An essential condition for the foundation of a creditor’a 
petn. is that tha debt must be a liquidated sum. There 
must, therefore, be a certain sum admittedly due J: payablo 
to the person who presents tbe petn. A claim for damages 
lor non-performance of a contract of a sale cannot ordi¬ 
narily be within the meaning of a liquidated sum, especially 
’where the alleged contraot & its validity or the need of its 
performance are in question. [Paras 5, 6] 

Anno : Provincial Insol. Act, S. 9, N. 3. 

S. R. Vyas d 8. P, Bhazghav — /or 4ppMs ; V. R. 
Newaskar <£ Badera—for Resp. 

Judgment. — The applta. presented an insol¬ 
vency petn. againefc the resp. Rameshwar Bhaga. 
wandas on 23-9-1949, alleging that he had with 
intent to defraud his creditors departed from hie 
house & usual place of business on 19-7-1943 & 
since thoQ secluded himself so as to deprive the 
creditors of the means of communication with him 
& has intimated that he wa3 suspending payment 
of his debts, that Rameshwar's brother Bulkhiram 
had on the same day removed books of accounts & 
other goods from the shop. The debts mentioned 
in the petn, oonsist of: 

“1. Dae to petnr. Ramchandra 1 

Ri 262-2*9 Balance of the prioe of silver bars Re. 4432- 
12 0. Damages on accounts of|brcach of contract for forward 
purohaeo of silver bars. 

Rs. 70.10 0 Intereat according to the oastom of the 
market. 

2. Due to Gokuldas : 

' Rs. 187-3 6, Damages on aocount of breach of contraot 
for forward purchase of silver bare/ 1 * 

[ 2 l The case was set down for hearing on 22 . 11 - 
43 , but on 25-9-1943 Rameshwar appeared by a 
pleader Babu Ram Qopal & on 27-9-1943, presented 
an appln. (l\ 8) denying his liability. Inter alia he 
contended that the transaction in forward contracts 
were against law & created no liability in view of 
Circular no. 6 of 1970 (St ). The creditors* petn. 
was dismissed by tbe learned Diet. J. Ujjain & the 
oroditora have come up in appeal. 

[3] It is conceded that the relevant provisions 
of the Gwalior InBolvenoy law are identical with 
those of the Indian Provincial Insolvency Aot« The 
first question for determination on the admission 
of the petn. was whether the creditors were entitled 
to present the petn. that is whether on the oreditore* 
Allegation there was: (i) A debt owing by the 


debtor to the creditors amounting R3. 500 & (ii) 
The debt, is a liquidated sum payable either im¬ 
mediately or at some certain future time; & (iii) 
The act of insolvency has occurred within three 
months before the presentation of the petn. 

( 4 ] Unfortunately the lower Ct. straightway 
proceeded to record evidence, a large mass of 
which is utterly irrelevant & there was deplorable 
laxity in the proceedings until the matter waa 
considered by the present learned Judge. The law 
of Insolvency is mainly designed for the protection 
of creditors & the relief of debtors. Govmd Ram 
v. Kunj Behari Lai, 46 ALL. 398 : (A. I. B. (ll) 
1924 ALL. 341 F. B.l. the object being to distribute 
the debtor's property fairly & expeditiously amoDg 
his creditors it to give the debtor a fresh start in 
life, unless he is found to have committed wilful 
fraud. Tbe objeot of law is apt to be defeated by 
undue delay as in the present case & security of 
business transactions is likely to be affected. 

(5] An essential condition for the foundation of 
a creditor’s petn. is that the debt must be a 
liquidated sum. There must, therefore, be a certain 
sum admittedly due & payablo to the person who 
presents the petn. A claim for damages for non- 
performance of a contract of a sale cannot ordi. 
narily be within the meaning of a “liquidated sum" 
& it has accordingly been held in R. v. Hopkins, 
(1876)1 Q. B. 652 & In re Miller, (1901) 1 Q. B. 
61 , that a liability to pay damages is not a liqui¬ 
dated sum. A view contrary to this appears to have 
been taken in Inre Dholan, A.I.R. (6) 1919 Sind 1: 
(13 S. L. R. 187). The question considered therein 
wa9 however slightly different viz., whether in tha 
case of cross contracts not otherwise vitiated one 
could be set off against the other & the difference 
in the prioes considered to be a liquidated sum. 
Fawcett J. 0. expressed himself on the plea of the 
oustom of the market in such cases in the following 
manner : 

“(P.2) For if A has to deliver to B a thing whioh ondei 
another contract B has to deliver to A, it is obviooa that 
among rational men tbe arrangement would be to Bet oS 
the two transactions A not to go through the unneoesiary 
expenso A trouble of delivery from one to the other.” 

(6] This & the further observation in the oaaa 
leave no doubt in my mind that the learned Judge’a 
view is limited to oontracls in which by the prooeai 
of mutual adjn9tment of contracts for identical 
goods of the same quantity, a mere mathematical 
calculation is sufficient to ascertain the balance 
due from the one to the other; & such sum can well 
be said to be oertain admittedly due, & payable. 
The case can however have no application where 
the alleged contraot & its validity or the need fox 
its performance are in question. I, therefore, hold 
that the finding of the learned lower Ct. that there 
iB no proof of a liquidated sum over Bb. 600 ia 
oorreot. 

[71 In this view it is unnecessary to oonsider the 
operation of the circular No. 6 of 1970 (st.). exoept 
in so far as it affords a ground for enquiry into 
the claim for damages & thus makeB the same 
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unliquidated. I would leave the question for consi- 
deration in an appropriate suit. 

fel I* appears from the statement of creditor 
Bamchandra that Rameshwar & his three brothers 
own the business shop with which the contracts are 
alleged to have been made. Notices were given to all 
of th^se it Ramchandra admits that he had got 
replies prior to the filing of the petn. The post- 
marks on the envelope containicg the notice to 
Rameshwar shows that it was delivered to the 
addressee on 29-7-1943 presumably at Ujjain. The 
postal receipts signed by the brothers of Rameshwar 
have been tendered iu evidence, but curiously 
enough his receipt is not forthcoming nor is the 
reply which Ramchandra admits to have received 
Rameshwar was admittedly in Ujjaio on 26-7-1943 
according to the statement in the petn Sc he ap. 
peared voluntarily in Ct. within two days of the 
petn. itself. Ramchandra admits that after his return 
Rameshwar has all along been in Ujjain 6c it is 
significant that though the four brothers are consi¬ 
dered responsible for the alleged transactions no 
aotion has bten taken for realisation of the amount 
due save by the present petn. in insolvency. 

[9] In this back-ground the question of assets i9 
prominent. Ramchandra admits that the fa her of 
Rameshwar. left behind him property worth a lakh 
or two. He further admits that the value of the 
property has now doubled itself. The presence of 
Rameshwar in Ujjiin save perhaps a short period 
& the existence cf the means to pay, dislodge the 
plea of the petnrs. that an act of insolvency had 
been committed & the petn. appears under the cir¬ 
cumstances to be intended as a short cut to obtain 
by pressure the settlement of a claim for action 6c 
not a liquidated sum. 

[10] It was urged that evidence should have been 
taken in proof of the burden on the property. 1 here 
is however, no suggestion of a burden on the pro¬ 
perty either in the petn or the statement of Ram- 
chandra & it would 6erve no useful purpose to 
embark on a fresh enquiry into the as*t3 of the 
petnr. particularly since the appln mu3t fail on 
the decision rtgarding the existence of a "debt." 

[ill I dismiss the appeal with oosts. 

K. S. Appeal dismissed . 


(C. N. 55.] 
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(GWALIOR BENCH) 

SPECIAL BENCH 

Shinde, Abdul Hakim Khan A Chatur- 

vedi JJ. 

Ram Dayal Singh — A poet. v. The State of 
Madhya Bharat.. 

Civil Misc. Appln Nm 61 of 1950. D/- M2-1950. 


JJ. B. (SB) (Chaturvedi J.) A. I. K* 

(a) Interpretation of Statutes—Marginal notes. 

Marginal notea to sections cannot be referred to f 0r 

the parpore of constru rg the statute. 26 All. 393 (P p) 

& A. I. R (3 ) 1950 S. C. 134, Rel. on. [p dra 3 

Anno. C. P. C., Pre. N. 11. 1 

(b) Press (Emergmcy Powers) Act (1931). S. 23- 
Madhya Bharat Press (Emergency Powers), Act (LXIX 
[69] 01 1950), S. 24 (l)—Order lor deposit of security 
under 5. 3 (3)—Appln. unUtrS. 24 (l) — Maintain¬ 
ability. 

Under S. 24 (1) the II C. hag been given the power of 
felting aside any order passed by ihe Govt, on the 
footing tbat a certain article or publication come3 within 
the mischief of S. 4 (1) whether it [3 merely of 
demaniiog security unier S. 3 (3) or under S. 7 (3), or 
it »■» of forfeiture under S. 4. 6 , 8 , 10 or 20 of the Act, 
if the H. C. is of the opinion tbit the article or the 
publication doe* not contain wordi of the nature des¬ 
cribed in S 4 (1). Consequently, an appln. under S 24 
(l) it> maintainable agiinat an order demanding security 
under S. 3 (3) from the keeper of a pres*. (Para 9J 

Anno. P.ess. Em. Powers Act, 8 . 2d N. 1. 

(c) Interpretation oi Statutes — Grammatical con¬ 
struction. 

Ad Act of Legislature is to be read according to the 
ord.nary & grammatical tense of the words unles* it leada 
to some absurdity, repugnancy or inconsistency. [Para 13] 

Anno. O. P. C. Pre. N. 7. 

Anand Behari Mirra — /or Appct .; Govt. Advocate — 
for the State. 

Chaturvedi J. — We have before us an appln. 
dated 80 9-60 under S. 24 (it, Madhya Bharat 
Press (Emergency) Powers Act Samvat 2007 (LXIX) 
(69) of i960) by ihe appct. Shree Ram Dayal 
Sitgh (Keeper of the Ranabh^ri Press) against 
an order of the Madhya Bharat State made 
under sub s. (3) of S 3 of the said Act demanding 
a security from the appct. for the amount of 
Rupees thne thousand. It is alleged that a notice 
was posted on 21-9-60 on the doors of the building 
of the Ranabheri Press & 1-10 1950 was fixed as 
the date by which the security must be furnirhed. 
The pamphlet printed in the said Press with 
reference to which the order was made by the 
Madhya Bharat State was stated in the said notice 
to come within the provisions of 3. 4 (l) If) of the 
Aot. I 

[2] A preliminary objection has been taken by 
the learned Dy. Govt. Advocate tbat an a^pln. 
can be entertained under 8. 24 (1) only if there ie 
an order of forfeiture. If there has been forfei¬ 
ture of security which was furnished, contends the 
learned Dy. Govt. Advocate, then Sc then only the 
H. C. ha3 jurisdiction to interfere. It follows that 
the keeper of a Printing Prtss who has been 
ordered merely to deposit security under tub-s. 
( 3 ) of 8. 3 of the Act oannot apply to the H. 0. 
to set aside such an order. 

[3l The learned Dy. Govt. Advocate in support 
of this contention at first refers to the marginal 
note to b. 24 which is a3 follows: "Appln. to 

H. C. to set aside order of forfeiture." It has 
however been laid down again & again Sc by the 
highest authority that marginal notes cannot be 
referred to for the purpose of construing the 
statute ( Bair a j Kunwir v. Jagat pal Singh, 91 

I. a. 132: 26 ALL. 393 at p. 406 (P. O.) and i. 2 - 
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Corner, v. A/msdMai CJwwrifow & Co., A. I< R. 
(97) I960 9. C. 191 at p. 141 Co! 1: (1050 8. C. R. 
335 )). I have therefore to eliminate the marginal 
note from consideration. 

(4] Then the Dy. Govt. Advocate, placee 
reliance on the following observations of a Single 
Judge, (Vivian Bose J.) in Vishhu Ghanshyam v. 
Emperor, AI.R. (28) 1911 Nag. 97:U2 Cr.L.J. 108): 

“Section 23 provides that if an order of f.-rfeitore baa 
been made under S. 4, 6, 8, 10 or 19 of tuc Act in 
xerpeet of s'ouniy which hag been deposited under 3. 3 
(3) or 3. 7 (3), then, provided an appln. Is msde to the 
H. C. under S 23 (l) within two months, the 3. C. 
eball have jurisdiction to determine whether tho publica¬ 
tion in re3ptct of which tiio order was made did or did 
not contain the words, eisjof, etc, described in S. 4 (1).“ 

[5l The order of the Add!. Disti Mag. which was 
questioned in the above ruling purported to have 
been made under 8. 7 ( 1 ) of the Act. It was not 
a case under 8. 7 (3) or S. S (3) of the Act. 
Consequently, there could n .t Lave been any 
occasion to consider the piovis ons of S. 23 which 
corresponds to S. 24 of our Act. The above observa¬ 
tions can fchea be taken to be in the nature of 
mere o'lter. Even then there is nothing in the 
above observations to indicate that the harned 
Judge was definitely of the opinion that the H. C. 
has no jurisdiction to set.aside an order demand¬ 
ing eeourity under S. 3 (3) of the Aot. In several 
later rulings the H. Os. have assumed that they 
have suoh jurisdiction. In rt 11 New Sind" M. U. 
Abbcisi , A. I. R. (29) 1942 Sind 65 ; (*3 Cr. L. J. 
838 s. B.) thi Sp. B. consisting of Davis C. J., 
We3ton & Tyabji JJ. went to the length of laying 
down that the H. C. can interfere under B. 25 
even if the security demanded by. the Govt, under 

8 . 3 (3) or 8. 7 (3) is in excess cf what is permitt 
ed by law. In Murali Manohnr Pratad v. Empe - 
ror A. I, R, ( 21 ) 1934 Pat. 341: (35 cr L. J. 1022 
‘ 8 . B.) before the Sp. B. the Govt's, orders 
demanding security from the 'Search light’ under 

9. 3 (3) 4 3, 7 (3) were challenged k were upheld. 
In (Kidar Hath v.ZVie Crown) A. I. R. (36) 1949 
E. P. 289 : (60 Cr. L. J. 766 8. B), the Punjab 
Govts, order to deposit security under 8. 8 ( 3 ) 
was challenged & the Sp. B. set it aside. Abdul 
Hamid y. Emperor , a. r. b. (36) 1918 Lah. 161 : 
(49 or. L. J. 480 8. b ) Rija Gopila Rao y. 
Province 0 / Bengal , a. I. b. (35) 1948 Mad 326 : 
(42 Cr. L. j. 390 8. B.), In the matter of Co¬ 
operative Capital Press Lahore , A. I. R. ( 36 ) 
1949 Lah 218 (61 Or. L. J. 98 8. B.). In the matter 
of Naya Zamana, a. r B. (86) 1949 Lah. 269 
(51 Cr. L. j. 24 8. b) and In the matter of Daily 
Ehsan u Lahore , a. i. r. (37) i960 Lah. ai: 51 
Cr. L. j, 816 P. b.) are recently reported oases 
wherein the orders cf the Provincial Govts, for 
depositing security either under 8. 3 (3)or 7 ( 3 ) 
or both were challenged, & af-er hearing argu¬ 
ments on merits, the orders were set aside. All 
JJese cases seam to have been argued & deoided on 
the assumptnn that snob orders can be challenged 
nnder 3 . 23 which corresponds to 8 . 24 of our Aot. 
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(Cl With these preliminary observations I now 
pas3 on ti a consideration of the wording of S. 24 
( 1 ) of our Act which is to be interpreted. It runs as 
follows for the sake of convenience k further 
reference the scotion is arranged in paras): 

‘•The keeper of a Priming Pro ? 3 who hag been ordered 
to d^po.-it security under sub-?. (3) 0 / S. 3 of this Act, 
or the publ shtr of a newspaper who has b eo ordered tc 
depart security under sub s. (3) uf S. 7 d this Act., 
or any per-on haviDj* any interest in any property in res¬ 
pect of which an order of fi.rfe ture has be n made undtr 
S. 4. S. 6, S. 8. S. 10 or S ID rosy. 

Within two months from the date of =uch ordt-r, apply to 
the 0. C. to set aside, such order, & the H. C. shall decide 
if the newspaper bock or other d oument in rei-pect of 
which the order was m«de did or did not contain any 
wordo, or visible representations of the nature des¬ 
cribed in S 4. sub s. 1 of tbia Aot." 

[7i Mr. Shiv Dayal learned Dy. Govt. Advocate 
urges that the words 'such order’ in the fourth para 
oan mean only ‘order or forfeiture’ k he would 
like to read us the first para as below: 

“The keeper of a Priming Prea* wh) has been ordrred 
(0 deposit security under aub-3. (3) of S. 3 of the Act in 
rerpect of which an ord»*r of forfeiture bat) been made 
may apply to the H. C. to set aside such order u 

(8) The learned Dy. Govt. Advocate contends 
thas except an order of forfeiture' no other order 
is referred to in this section k ho also emphasises 
the fact that if there had b*;en a comma before the 
word '‘may” in para three above he would have 
conceded that a keeper of a LV.nting Press ooukl 
have applied to H. 0. to set as:do an order asking 
the keeper to deposit security under 8. 3 (3) of the 
Aot. But the comma coming after 'may’ & not be. 
fore the word leads him to tho conclusion that the 
Legislature intmdtd that the first para would be 
read as shown above. 

( 9 l There is no doubt that the section is nob 
happily & carefully worded & if th-* omips on of a 
conma before the word 'may 1 in the third para 
cannot be explained the insertion of a comma in 
the fourth para after the words ‘set aside’ k before 
the words ‘such order’ would remain inexplicable 
if Mr. Shiv Dayal's contention is upheld. If the 
intention of the Legislature was only to provide 
for appeals against orders of forfeiture paras 9 , 4 & 
5 would have been sufficient to oonvey the mean¬ 
ing for, the words ' any person having any interest 
in any property in respeot of which an order of 
forfeiture bse been made” are of too wide an im¬ 
port k would include the keeper of a Printing 
Press or Publisher of a newspaper whoso securities 
are forfeited under 8 4 or s. 8 respectively. Tho first 
two paras about the keeper of a printing press k 
about the publisher of a newspaper, along with 
references to s. 3 (3) & 7 (3), then, will be reduu- 
dant. Words of a statute must however te cons¬ 
trued so as to give a sensible meaning to them it 
full effect is to be given to every word. The rules 
of grammar in suoh oases must yield readily to 
those of oommon aenso. In my opinion, the first 
two paras in the section have been inserted with a 
definite purpose & an appeal ia allowed against 
orders of demanding seouriiy under S. 3 (3) or 9. 7 
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]<3) of the Act. The emphasis io S. 2 i of our Act 


ji9 not on an 'order of forfeiture’ but on any order 
jparsed by the Govt, on the footing that a certain 
I article or publication comes within the mischief of 
S. 4 (l) of the Act. The II. C. has been given the 
power of setting aside such an order, whether it is 
merely of demanding security under S. 3 (3) or 
under S. 7 (3), or it is of forfeiture utder s. 4, 6, 
8, 10, or 20 (19 is an obvious mistake) of our Act, 
if the H. 0. is of the opinion that the article or 
the publication does not contain words of the 
^nature described in the said S. 4 (1). 

[ 10 ] In the view I take, the preliminary objec¬ 
tion is untenable & I would overrule it. 

[11] A. H. Khan J—I agree. 

[ 12 ] Shinde J. — I agree with the conclusion 
arrived at by my learned brother that the preli¬ 
minary objection i3 not tenable.'As the point raised 
is of some importance I propose to add a few 
words. 

[13] The point raised by the learned Dy. Govt, 
advocate is that an appln. under s. 24, Madhya 
Bharat Pres3 (Emergency) Act of Samvat 2007, can 
be entertained only when an order of forfeiture is 
passed. In the interest of dear exposition I pro¬ 
pose to reproduce the section & divide it in five 
parts. The section reads a? follows: 

(1) The keeper of a Printing Press who has been order¬ 
ed to deposit security under sub 9. (3) of S. 3 ol this Act, 
or 

(2) The publisher of a newspaper who has been ordered 
to deposit security under sab a. (3) of S. 7 of this Act, or 

(3) Aoy person having an Interest in any property, 

(4) in respect of which an order of forfeiture has ba6n 
made under S. 4, S. 6, S. 8, 8. 10 or S. 20, 

(5) may, within two raonth3 from the date of such 
Order, apply to the H. C. to set aside, such order,& the 
H. C. shall decide if the newspaper, book or other dooo- 
mont in respect cf which tbe order was made did or did 
not contain any words, signj or visible representations of 
tbe nature described in S.4, sub-s. (1) of this Act. 

The learned Dy. Govt. Advocite contends that the 
worde ‘in respeot of which an order of forfeiture 
has been made under s. 4, s 6, S. 8, 8. 10 or S. 
20 ’ govern not only the word ‘property’ but also 
‘security’ under 8. 3 (3) A under S. 7 (3). It way 
be mentioned first of all that between the word 
‘property’ A 'in respect of' there is no comma; the 
absence of comma indicates that the words 'in res¬ 
pect of eto. qualify tbe word, ‘property’ only. The 
seotion contemplates three different persons, the 
beeper of a Printing Press, the publisher of a news- 
paper A a person having an interest in any pro. 
perty. If forfeiture clause were to govern all the 
three cases then it follows as a natural sequence 
that se. 4 A 6mentioned in the said clause refer to 
the eeourity deposited by the keeper of a printing 
press A 8s. 8 A 10 mentioned in the same clause 
refer to the security deposited by tbe publisher of 
a newspaper A 8. 20 refers to a person who is 
interested in any property. The security forfeited 
under 8. 4 is no doubt deposited under 8. 3 (3); 
but the eocurity forfeited uuder S. 6 is not deposit¬ 
ed under s. 3 (3); but is deposited under S. 5. 
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Asain security forfeited under s. 8 is no doubt 
deposited under S. 7 (3); but tbe security forfeited 
under 8. 10 is not deposited under S. 7 (3); but is 
deposited under 8. 9. This clearly proves that the 
for/eilure clause is not intended to govern all the 
three cases. Besides if the object of S. 24 is only to 
revise an order of forfeiture, then the mention of 
the third case alone ie quite sufficient. The order 
of forfeiture passed under S. 4. 6, 8 or 10 relates 
either to security or to the press or copies of news, 
papers books A other documents. Hence, any per. 
son, interested in the forfeiture of any of the above 
•property, can submit an appln. under S. J4. Men- 
tion of security deposited under S. 3 (3) A that 
deposited under 8. 7 (3) i3 superfluous. Legislature 
cannot be presumed to have incorporated both 
these cases in 3 24 without any purpose. According 
to the golden rule of construction, an Aotof Legis. 
lature is to be read according to the ordinary A 
grammatical sense of the words unless it leads to 
some absurdity, repugnancy or inconsistency. The 
construction predicated by the learned Dy. Govt, 
Advocate, therefore, cannot be accepted. 

[14] For the above reasons I agree with the view 
taken by my learned brother. 

K.S., Order accordingly. 


[C. N.5G.1 
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(GWALIOR BENCH) 

FULL BENCH 

Shinde, Dixit a Mehta JJ. 
Jardansingh — Appct. v. Karansingh—Non- 
appct. 

Civil Revn. No. 273 of 1949, D/• 9 2-1951. 

(a) Interpretation of Statutes — Retrospective 
operation. 

Tbe prinoiple is that a retrospective operation is not to 
be given to a statute or a section of it so as to impair an 
existing right or obligation, unless the statute so provides 
either expressly or by necessary intendment, or unless the 
effect cannot bo avoided without doing violence to the 
language of the enactment. [Para 3] 

Anno. Civil P. C. f Pr. N. 3, Pt. 1. 

*(b) Gwalior Civil P. C. (St. 1963), S. 545 - Section 
ii coniers right on party — Appln. under section pen¬ 
ding — Coming into iorce oi Civil P. C. ol 1938 — 
Effect — Civil P. C. (1903), S. 115. 

Under S. 645, tho H. C. had the discretion when the 
conditions mentioned in that section wero satisfied to 
make any order to prevent grave injustice or hardship. 
It may be that in making any such order the H. C. could 
under that soction interfere with a finding of faot of the 
lower Ct. but beoause tho II. C, could do this it does not 
follow that the H. 0. exeroised an appellate jurisdiction & 
S. 545 gave to the aggrieved party a right to claim that 
tho finding of fact of the lower Ot. should be revised by 
the H. 0. [P* ra 

Consequently, on ooming into force in Madhya Bharat 
of Civil P. C. of 1903 the limit of the reviiional jurisdic¬ 
tion of the Madhya Bharat H. C. are defined in S. 115 
of tbe Code of 1908 & H. C. i3 bound by those limitations 
in dealing with revn. potns. whether filed before or after 
the coming into force in Madhya Bharat of the Code of 
1908. , mT [ p ‘ ra ,fl 

Anand - for Appct.; Uotilal Qupta-for Non appct. 
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Dixit J.— Tbe petnr. Jardansingh presented 
an appln. under S. 545, Gwalior Civil P. C.. St. 
19 £S to thia Ct. for revising a decision of tbe Dist. 
J. Gwalior. After the filing of the petn. & before 
its bearing, the Indian Civil P. 0 , of 1908, was 
adapted & brought into force in Madhya Bharat 
<fc tbe Gwalior Civil P. C. was repealed. When the 
appln. came on for hearing before Obaturvedi J. it 
was contended by the applt that he was entitled 
to ask this Ct. under S. 545, Gwalior Civil P. C., to 
disturb the finding of fact arrived at by the Ct. 
below & that the appln. was not governed by 
S. 115, Civil P. C. of 1903. Tbe learned Judge con¬ 
sidered that the objection raised appeared to be of 
some importance & that tbe appln. should be 
heard by a Bench rather than by him sitting 
eingly. tie, therefore, recorded bis opinion & dire?, 
ted that the papers be put up before the Chief 
Jastice, Accordingly this F. B. was constituted by 
the Chief Justice to hear this reference. 

[ 2 ) The learned single Judge in his order of 
reference recognised the fact that revn. is purely a 
discretionary remedy but he was at the same time 
disposed to think that in asmuchas S. 545, Gwalior 
Civil P, 0., provides that a paity may apply for 
the revn. of any decree or any order against which 
no appeal lie3, within 90 days of the dale of the 
deoree or order, a right is oonferred on a party of 
having euoh a decree or order revised by this Ct. 
on any of the grounds mentioned in S. 545, Gwalior 
Civil P. C. Mr. Anand, learned Counsel for the 
appot. argued that under 8. 645, Gwalior Civil 
P. C. a right of having a decree or order of a 
lower Gg. revised is oonferred on the aggrieved 
party !c that under the Gwalior Civil P. C no real 
distinction wag made between an appeal or a 
revn. a3 under S. 646 questions of fact or mixed 
fact & law could bo raised in a revn. petn. It was 
further argued that to apply the provisions of 
8. 115, Indian Civil P. 0., to revn. pctns. ponding 
on the date when the Code of 1909 came into force 
in Madhya Bharat, would be to destroy a vested 
right acquired by the petnr. to contest a finding of 
fact in revn. petn, 4 that a9 there is nothing in 
8. 116 of Code of 1908 to show tint the seotiou is 
to apply also to pending revn. petna. it cannot be 
given any retrospective operation. 

[8l The precise question for determination in 
th.s reference is whether in dealing with revn. 
petna. pending on the date on which Indian Civil 

°\ 1908 wa9 brought into force in Madhya 
Jiharat, the revisional jurisdiction of thia Ct. is 
.limited by the conditions prescribed in s. HB of 
the Code of 1908 or by those montioned in 8. 645 . 

Wft .?* v ^ ^btre is no controversy as 
regards the general principles about retrospective 
operation of statutes, applicable lo the question in 

C'is that “ totrogpecLe opera, 
f ten “ t0b6 . glVen a statute or a section 

X Vff' C an exi8tin 8 r '8ht of obligation, 
unless the statute so provides either expressly or 

by necessary intendment or unless the effect 
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cannot bo avoided without doing violence to the 
language of the enactment, If under S. 545. Gwa.i 
lior Civil P. C., the remedy of the revn. is morej 
than a matter of procedure, if it confers on the 
petnr, a right to claim from this Ct. that a certain 
finding of tbe fact of the lower Ct. should be revited, 
then the appet. is entitled to say that a. 115 is not 
retrospective in its operation £ it cannot defeat a right 
in existence at the time when the Cede of 190S was 
brought into force iu Madhya Bharat. The real 
question, therefore, for decision is whether 9. 545, 
Gwalior Civil P. C. gave any such right to the 
petnr. It seems to be that on the plain language of 
S. 515, Gwalior Civil P. 0., the question does not 
admit of any doubt. 

[ 4 ] Section 545 . Gwalior Civil P. C , enabled the 
H. 0. in a ca-e in which no appeal lay to call for 
the record of any case at any time .t to pass such 
an order in the case as in the opinion of the H. C. 
should have been passed by the lower Ct. The 
words used are apt foe the purposes of expressing 
tbe grant of revisional jurisdiction to the d. C. It 
must be'noted that no right was conferred by this 
section on any party but a power was conferred, 
upon tbo Ct. The right conferred was upon the Ct. 
to be exercised on its own motion or on tbe appln 
to the Ct. As is dear from the wording of 8. 515 , . 
the exercise of revisional power of the U. C. was 
entirely discretionary & it was open to the H. 0. to 
deoline to exercise this jurisdiction even when the 
ciroumstanoes mentioned in S. 646 were present in 
any case. Under this section, the H. C. had the 
discretion when the conditions mentioned in that 
eeotion were satisfied to make any order to proveot 
grave injustice or hardship. It may be that in 
making any suoh order the 0. C. could under 
S. 545 interfere with a finding of fact of the lower 
Ct. but beoauso the H. 0. oould do this it doss noi 
follow that the H. 0. exercised an appellate juris 
diction A 9 . 546, Gwalior Civil P. 0. gave to the 
aggrieved party a right to olaim that the fiudiDg of 
fact of tho lower Ct. should be revised by this Ct 
There is n oloac distinction between an appeal & an 
appln. for revn. This distinction has boon recognis¬ 
ed in 68 478, 623, 525 & 545. Gwalior Civil P. C. In 
8s. 478, 523, t25 in conferring an appellate jurisdic¬ 
tion upon a Gi. the werds used are "an appeal shall 
lie." In the provisions of 8. 645 the word appeal’ 
has nowhere been used & no right of any kind is 
given lo any party. The right of appeal is a sub- 
stantive right oreated by the statute * the powers of 
a 01. of appeal are on extensive with those exercised 
by the Ct. of original jurisdiction. The appellate 
Ut. when it interferes with the decision of the lower 
Ct. does so, not beoauae there has been grave in¬ 
justice or hardship lo Ibe party but because it dis¬ 
agrees with conclusion arrived at whether on faots 
or on law of the lower Ct. Even when an appeal 
is dismissed the appellate Ot. exeroises jurisdiction. 
It is not so with the exercise of revisional jarisdio. 

u u. 1 I s eatlre . ly disocetionary with the H. 0. 
whether to exeroiee this jurisdiction or not. Whea 
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the IT. C. ac'ing in revn. interferes under S. 545 
wth 5he decision of the lower Ct. it dot3 so, ou the 
ground that the decision of the lower Ct. is not 
according to justice When the H.O. diiin s=e?a revn. 
pstn, it abstains from exerciriog file revisional juris¬ 
diction Gallons the subordina’e Ct's order to stand. 
Where a righ of appeal is claimed by a party, the 
right is a vested right because it gives to the party a 
right to take up a matter to an appellate Cc. <£ chal- 
lengethe finality of the order or decree of the lower 
Ct. Likewise the rigb' of preventing an appeal being 
filed is vested right because it gives to the party 
the right to claim that the finality attaching to the 
order or decree obtained by him stould not le dis 
turbed. The finality of an appealable decreeor order 
ernnotbe challenged or disturbed excep-, at the 
instance of tie aggrieved party. A revisional appln. 
stands on a different footing; it iti matter (between) 
a higher Ct ,t a lower Ct. Ev^n under fc. 615, 
Gwalior Civil P. C , the revisiooal powers could be 
exercised without an appln. of any of the piriies 
coooerr.ed. If then in the exerci-.e of its revidional 
powers tbs II C. could under 6. 516 revise an order 
even when there was no appln. from the aggrieved 
party it cannot be said that the aggrieved party or 
the opposite party bad any right to oleim mat the 
order of the lower Ct. should be revised or that it 
should not be disturbed. It must be rememtered 
t! at when 8. 645 of the Code speaks of a revn. 
netn. being filed by the party concerned within 90 
days of tho order, it merely provides a procedure 
for invoking the revisions! jurisdiction ot the II 0. 
It docs not purport to confer on the party a right to 

have the order of the lover Ct. revised on aDy of 

the grounds stated In that section. 

f 5 l In my opinion tli9 remedy of the revn. pro¬ 
vided in S 645, Gwalior Civil P. C. is entirely 
discretionary. A party could not under that section 
claim as of right that the decision of the lower Ct. 
should be revised on the ground mentioned in the 
section. In fact it is a contradiction in terms to 
say that revn. i3 purely a discretionary remedy k 
that it is also a right. The limits of the revisional 
jurisdiction of this Ct. are now defined in 116. Civil 
P. C. k this Ct. is bound by those limitations in 
dealing with revn. petns. whether filed before or 
alter the coming into force in Madhya Bbaiat of 
the Code of 1909. This Ct. doe9 not now possess the 
wider revisional jurisdiction under e. 515, Gwalior 
Civil P. C. The appet’s revn. petn. must be dispos¬ 
ed of having regard to the provision of S. 116, 
Civil P. 0 of 1908. 

[6] Mehta J.—I agree. 

17J Shinde J.— I agree. 

G.M.J. _ Order accordingly. 

(C. N. 57.] 
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Dixit J. 

Radhya s/o Panna — Appellant v. Kamraya 

and another — Respondents. 

Civil Appeal No. 135 of 1949, D/16-4-61. 


T. P. Act (1882), S. 6 (») — Right to scavenge_ 

Mortgage oi-Validity — Right ii can be lounded on 
custom —Custom-Customary rights. 

There is no eueli thing as a right to tcavenge, ar.d tho 
recognition of any such right in any individual to the 
exclusion of others wculd le repugnant to law. A mort- 
page or a sale of such a right caanot be enforced by any 
Court of law. [p ara 2) 

The mortgage of the income derivable in future from 
the scavenging work to be dore would be invalid being an 
expectancy or a possibility within the meaning of S. 6 (a). 

iPira2] 

^or can a custom to claim a right to 6cavenge nrd to 
mortgage cr sell such a right be recognised by a Court of 
law as such a custom is prima facie unreafonable* 
A. I. R. (25) 1938 Mad. 8S1 & G I. C. 8G1 (Cal.), lid on. 

[Pura 7] 

Anno. T. P. Act, S. G, N. 3, 4, G. 

J. P. Diwan—for Appellant. 

Cases referred to: 

CIO) G I. C. 8G4 : (12 C. L. J. 75). [Pr G] 

(’38) A. I. R. (25) 1938 Mad. 881: (183 I. C. G4). (Pr 5] 
(1002) 11 Coke 84. [Pr 6) 

(18G1) 9 H. L. C G92 : (11 E. R. 900). [Pr G] 

Judgment.— This is an appeal by the plaintiff 
in an action for redemption of the right to 
scavenge alleged to have been mortgaged by him 
with the defendant respondent for Rs 20. Tho 
plaintiff's claim was that he and the defendants 
are equal sharers in the right cf doing scavenging 
work and deriving income therefrom in Mouza 
Dongar; that some twenty four years back in 
Samvat 1983 he mortgaged his share of tho 
scavenging right to tho defendants for Rs. 20 
without any interest, on the stipulation that the 
plaintiff would bo entitled to redeem tho mort¬ 
gage at any time on payment of the amount 
borrowed; and that the amount of Rs 20 was 
tendered by him to the respondents on 21-1-1947 
but they refused to accept it and discharge the 
mortgage. The plea of tho defendant Kamaraya 
was that tho plaintiff did not possess any right of 
scavenging in Mouza Dongar and that no such 
right was mortgaged by the plaintiff with him. 
Tho other defendant Bihari expressed his willing¬ 
ness to give a discharge of his share of tho mort¬ 
gage on receipt of Rs. 10 from tho plaintiff. The 
trial Court decreed the plaintiff’s claim. The 
Civil Judge, First Class, Guna, set aside the judg¬ 
ment and de3ree of the trial Court and dismissed 
the plaintiffs suit on tho ground that tho plaintiff 
bad failed to prove that he was tho owner of a 
share in the right to scavenge in Mouza Dongar 
and that he had mortgaged his share with the de¬ 
fendant. 

(2l I have heard Mr. Diwan, counsel for tho 
appellant, on the facts found by the lower appel- ' 
late Court. On a consideration of the material on 
record I tee no reason to differ from the Civil 
Judge, Guna, in his conclusion that the appellant 
has failed to prove that he has a share in the right 
to scavenge in Mouza Dongar, and the mortgage 
of his share to the defendants. I do not wish to 
bare my judgment solely on this finding of fact, 
as I am of the view that there is no such thing 
as a right to scavenge, and the recognition of 
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any such right in any individual to the exclu¬ 
sion of others would be repugnant to law. A 
mortgage or a sale of such a rigbt cannot be 
enforced by any Court of law. 

( 3 ) The claim which the appellant seeks ta en¬ 
force has no basis either in any statutory law or 
in custom. In the year, in which the right of sca¬ 
venging was, according, to the plaintiff, mort¬ 
gaged in favour of the respondents, there was no 
Transfer of Property Act in force in Gwalior 
State but the Courts in Gwalior State followed 
the principles embodied in the Indian Transfer 
of Property Act, 1882 . Now 9. G (a) of this Act 
states that: 

“The chance of an heir apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on the 
death of a kinsman, or any other mere possibility of a 
like nature cannot be transferred. M 

[41 It ia clear from this provision that the 
mortgage of the income derivable in future from 
the scavenging work to be done would be invalid 
being an expectancy or a possibility within the 
meaning of S. G (a), T. P. Act If, therefore, the 
mortgage is invalid the plaintiff cannot claun 
®any relief thereon. 

[5] Learned counsel for the appellant docs not 
contend that the mortgage of a fu ure iucome to 
be derived from the work of scavenging is valid 
under any local law of Gwalior State. He argued 
that according to custom obtaining amongst 
the scavenger community in Gwalior State, the 
scavenging rights are res commercium capable 
of being mortgaged or sold. In my opinion tbe 
plaintifi's claim even if founded on custom is 
equally unsustainable in a Court of law. It is 
well settled that a custom to be valid must be 


immemorial reasonable, and eerta : n in respec 
•of its nature generally and in respect of the loca 
lity where it is alleged to obtain. The custon 
also must have continued without interruption 
None of these essential characteristics have beei 
established in the present case. Even if it i 
assumed that such a custira exists, it cannot b 
regarded as reasonable. The right to scavenge i 
nob based on any express or implied contract be 
tween the plaintiff and a fluctuating body of in 
habitants of Mouza Dongir to employ the plain 
tiff as scavenger. It is also not attached to an 
office or a grant made by tbe State. Tbe righ 
alleged to have been mortgaged by the appellan 
is no moro than a monopoly to pursue an occu 
pation. In P. Raghudu v. N . Erraiya, A. I. F 
<25) 1938 Mad. 881 , Venkataramana Rao J., de 
clined to recognise a custom obtaining araongs 
the scavenger community in Madras, allowin 
them a right to do scavenging work to the ex 
•elusion of others and to sell or mortgage th 
right. In the course of the judgment he observe. 
*1 follows: 

^at is claimed is, therefore, In subitanc 
* T 3 hi ^wpwentft man from purfluin? kia legitimat 
calling. The general principle is that the law will nc 

J?™°w 10 re9fcrain * l* r8on from doing wbn 
9 public welfare and his own interest requires that h 
1^51 M. B./18 & 17 


should do. . . . It U a well settled principle that any cos- 
ton which is cootrary to public good and operate* to tbe 
prejudice of the many and beneficiit only to a particular 
individual is prima lacie unreasonable and caur.ot be 
enforced by auy Court of law.' 1 

[Gl A reference may also be made to the deci¬ 
sion reported in Gcurmani Debi v. Panihate 
Municipality , 6 1 . C. 864, where Mukerjee J. 
while considering the question whether a person 
can claim a customary right to officiate as a 
priest at cremation ceremonies to the exclusion 
of others pointed out that: 

“The voluntary consent of the people to the employ¬ 
ment of the plaintiff or her prectdessois as cremation 
priest, cannot onfer upon them any exclusive right, and 
the continuance of thn state of things, even for genera¬ 
tions cannot confer upon her a legnliy et forceable right, 
Salisbury ?. Robertson Gladstone, (1SG1) 9 H. L. G. 
692 m page 7(1. If we were to recognise the alleged 
custom as reasonable, we would have to uphold what 
must, in the end, turn out to be an oppressive mooo- 
polly, and the very first reason assigned in tbo celebra¬ 
ted case of noropolies. Dracu v. Allen, (1002-11 Coke 
84) would be conclusive upon the matter, namely that 
if the monopoly was sustained, the person in whose 
favour that m>n >polv was created, might charge what¬ 
ever price be phased.” 

[7] I respectfully agree with those observa¬ 
tions and applying them to the case before me, I 
hold that the custom to claim a right to scavenge 
and to mortgage or sell s ich a right cannot be 
recognised by aC urt of law as such a custom 
is prima facie unreasonable. I do not think that 
it can be contended with any force that such a 
custom could have been reasonable st its com¬ 
mencement. That it would not bo reasonable 
to day under the Constitution of India giving all 
citizens the fundamental rigbt to practise any 
profession, or to carry on any occupation, trade 
or business, is clear enough. The plaintiff appel¬ 
lant s suit, for tLe redemption of an invalid 
mortgage of a right which is not legally enforce¬ 
able, must, therefore, fail. 

(8l For the above reasons, the decision of the 
learned Civil Judge, Guna is affirmed and thi 9 
appeal is accordingly dismissed. As the olaims 
made by both tbe pirties to the suit are not sus¬ 
tainable, there will be no order as to costs in 
any of the Courts. 

V.B.B. _ Appeal dismissed . 

(C. N. 58) 
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HAUL C. J., SHINDE, DIXIT , MEHTA, AND 
CHATURVEDI JJ. 

Dayabhai Poonambliai Patel , Petitioners v . The 
Regional Transport Authority and another Op¬ 
ponents. 

Civil Mlsc. Aflpln. No. 52 of 1950 D/- 13-7-1951. 
t * * (a) Constitution of India , Art. 226 — High 

Court's jurisdiction to entertain application under 
Art. 226. 

'Per' Full Bench (Haul, C. J . ' dissenting') — 
Under Art. 226 of the Constitution of India the 
High Court has jurisdiction to entertain applica¬ 
tions with respect to ail matters in relation to 
tohich the powers conferred by the Article may be 
exercised Majority view in 52 CrLj 1352 • A 1 
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(37) 1950 M. B. 60 (F. B.) Overruled. A. I. R. (37) 
1950 M. B. 46, Approved. (Para 157) 

Per Kaul, C. J.: In training Art. 226 the word 
“jurisdiction” has been scrupulously avoided and 
the Constitution has used only the word “power”, a 
word which in Art. 225 is used in a connotation 
altogether different from that of “jurisdiction.” 
The tact that power to issue orders in the nature 
of high prerogative writs is conferred upon a court 
as part of its general authority or 
capacity does not necessarily carry with 
it as an incident of that power the 
jurisdiction to take cognisance of any matter in 
relation to which any one of those writs could be 
issued. No doubt this power can be used always 
but subject to the condition that the High Court 
has some jurisdiction to implement which this 
power can be exercised. Thus, apart from the 
power to pass an ordcr t direction or unit, there 
must exist the authority to take cognisance of the 
matter in relation to which such order, direction 
or writ may be issued, otherwise the power remains 
ineffective or dormant except in so far as it can be 
exercised under the existing law. Hence so 
long as the Madhya Bharat High Court is not in- 
vested with any original jurisdiction under Art. 226 
or by the Madhya Bharat High Court of Judicature 
Act (8 of 1949) it cannot entertain an application 
under Art. 226. (Paras 48, 49, 77) 

(b) Words and phrases — “Including 

Per Kaul, C. J.:. “Including” is a term cm- 
ployed generally where the scope of the class in¬ 
dicated by the words preceding it is wider than 
that of the class specified by the terms which 
follow. (Para 42) 

(c) Words and Phrases — “Jurisdiction' 1 and 
''Power." 

Per Dixit, J.: There is a distinction between 
* jurisdiction ' and ‘power' in that jurisdiction has 
reference to the exercise of power ani the extent 
and the limits within which such power is exer¬ 
cisable for the administration of justice. But juris¬ 
diction is defined in terms of power. It is the 
power of a Court to hear and etermine a cause, 
to adjudicate and to exercise any judicial power in 
relation to it and to award the remedies provided 
by law upon a state of facts proved or admitted and 
presented to the Court in a formal way for its 
decision. The concept of jurisdiction embraces 
the power to grant the remedies provided by law. 

(Para 116) 

(d) Interpretation of Statutes — Constitution. 

Per Dixit, J.: The meaning and the scope of 

the Articles in the Constitution are not controlled 
by the various items in the list. The pou er of the 
Parliament and the State Legislatures to legislate 
under the lists is subject to the provisions of the 
Articles of the Constitution. (Para 119) 

S. M. Samvatsar and S. M. Kutumbale and 


U. N. Trivedi — for Petitioners; K. A. Chitale, Ad¬ 
vocate-General — for the State. 

Cases referred to: 

(1850) 4 MIA 353: (6 Moo PC 257) (Pr 150) 
C85) 11 I A 237: (11 Cal 6 P C) (Pr 14) 

C86) 13 I A 134: (9 All 191 PC) (Pr 14) 

C88) 14 IA 160: (11 Mad 26 PC) (Pr 14) 

*C24) 51 I A 321: (AIR (11) 1924 P C 198) 

(Prs 14, 23) 

(’39) ILR 1939 Mad 744: 66 IA 222: (AIR (26) 
1939 PC 213: 40 CrLJ 675) (Pr 86) 


'(’43) AIR (30) 1943 P C 164: 70 I A 129: (ILR 
(1944) Mad 457) (Prs 20, 50, 145, 148) 

;C47) 51 CWN 716: (AIR (34) 1947 PC 90) 

(Prs 45. 49. 52. 62, 86) 
’(’49) AIR (36) 1949PC 307: (76 I A 191) (Pr 143) 
C50) AIR (37) 1950 SC 27: (51 CrLJ1383) (Pr 67) 
i’50) AIR (37) 1950 S C 124: (51 Cr. LJ 1514) 

(Prs 64, 117, 118, 154) 


C50) AIR (37) 1950 SC 188: (1950 SCR 459) 

(Pr 98* 

(51) AIR (38) 1951 S C 69: (1951 S C R 51) 

(Prs 72, 119, 123, 145, 152) 

. (52 Cr L J 736) 

(Prs 15, 155) 

(51) A I R (38) 1951 S C 230: (1951 SCR 380) 

(Pr 23) 

(85) 7 All 345: (1885 AWN 73) 

( 51) AIR (38) 1951 All 1: (1950 A L J 


C51) AIR (38) 1951 S C 217: 


11 Bom 488: 
AIR (30) 1943 


Bom 77: (ILR 


C87) 

(’43) 

152) 

C45) AIR (32) 1945 Bom 7: (ILR 
683) 

C50) AIR (37) 1950 Bom 363 : 

(Prs 72, 

AIR (38) 1951 Bom 25: 


6 Bens L R 392 
33 Cal 68: (2 CrL J 618 
17 CWN 1253: (14 CrLJ 321) 

48 Cal 138: (AIR (8) 1921 Cal 


(Pr 12) 
767 FB) 
(Pr 110) 
(Pr 12) 
(1943) Bom 
(Pr 153) 
(1944) Bom 
(Pr 153) 
(52 CrLJ 120 FB) 
103, 108, 120a, 130) 
(52 CrLJ 305) 
(Prs 85, 110, 120V 
(Pr 148) 
F B) (Pr 144V 
(Pr 148 > 
34 FB) 


C51) 

C71) 

CIO) 

C13) 

C21) 

(Prs 15, 96, 144) 

(51) AIR (38) 1951 Cal 258: (55 CWN 87 SB) 

(Pr 152V 

C50) A I R (37) 1950 M B 46 
^ (Prs 7, 8, 9, 113, 114, 116, 118, 119, 128, 156) 
C50) AIR (37) 1950 MB 60: (51 CrLJ 1352) 
(Prs 7, 8. 9, 10, 68, 69. 72, 93, 94, 112, 113, 114, 115. 

116, 118, 119, 120, 120a, 121, 122, 128, 132, 156) 
(’13) 36 Mad 72: (13 CrLJ 723) (Pr 148> 

(’21) AIR (8) 1921 Mad 524: (44 Mad 718) 

(Prs 105, 150) 

(’27) 50 Mad 449: (AIR (14) 1927 Mad 689) 

(Pr 150) 

(’30) AIR (17) 1930 Mad 896: (53 Mad 979) 

(Pr 105 v 

(’51) AIR (38) 1951 Mad 70: 

(Prs 68, 96, 

(’51) AIR (38) 1951 Mad 147 


’51) AIR 
135) 

’50) AIR 


(38) 1951 Mad 269 
(37) 1950 Pat 322 


•50) AIR (37) 1950 Pat 387: 


(1951 — 1 MLJ 115 > 
120a, 123, 128, 130) 
: (52 CrLJ 515) 

(Prs 72, 130> 
: (ILR (1951) Mad 
(Prs 82, 109, 120> 
: (29 Pat 461 FB) 
(Prs 72, 109) 
(51 CrLJ 1509 FB) 
(Prs 103. 147 > 
(Pr 139) 
44) 


1849) 14 QB 459: (117 ER 179) 

1875) 10 QB 587: (44 LJMC 94) (Pr 
1880) 5 AC 214: (49 LJQB 577) 

(Prs 59. 138, 139, 142. 146> 
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KAUL. C.J. This Is an application purporting 
o be made under Art. 226 of the Constitution, 
rhe applicant Dayabhai Poonambhal Patel is a 
esident of Barwani. Prior to its integration with* 
dadhya Bharat Barwani was an independent 
State governed by its Ruler styled His Highness 
he Maharana of Barwani. According to the ap- 
>licant by an agreement dated 30-11-1947 His High- 
less the Maharana granted to him for the value- 
)f a consideration, a monopoly (sole right) for 
ransport of passengers by motor buses within the 
State. One of the terms of the agreement was 
hat no other buses or taxies except those of the 
tpplicant would be allowed to ply on hire within 
he State territory. That on 29-6-1948 the State 
>f Barwani was merged in & became a part or 
he union of Madhya Bharat. This was effected 
n pursuance of a Covenant entered into on 22-4- 
948 between the Ruler of Barwani & the Rulers 
>f a number of other States in Central India, 
rhis had the sanction of the then Govt, of India 
rhe Union acceded to the Dominion of India & 
low forms a State of Indian Republic under its 
>ld name Madhya Bharat. 
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(2) It Is further averred that under Art. VI (1) 
(b) of the Covenant to which reference has oecn 
made all the duties or obligations of the Ruler of 
Barwani pertaining or incidental to the Govt^ dc- 
veloped upon the United State of Madhya Bharat 
* the latter undertook k was bound to discharge 
the same. That the Govt, of the Union adopted 
k continued the agreement of 30-11-1947 k the 
petitioner was allowed to operate his bus services 
in terms of the above mentioned agreement; that 
after the merger the royalty k the other benefits 
to which the Ruler of Barwani was entitled under 
the agreement of 30-11-1947 were paid by the ap¬ 
plicant & received by the Govt, of the Union. That 
in violation of the terms of the agreement the 
Regional Transport Officer, Indore—an employee 
of the Madhya Bharat Govt. — by a notification 
published in the State Govt. Gazette invited appli¬ 
cations for permits to ply on hire passenger buses 
on a number of routes within the area covered 
by the said agreement. It was contended that this 
was an illegal act in excess of the jurisdiction of 
the Regional Transport Authority. 

(3) The Motor Vehicles Act (IV (4) of 1939) was 
adopted by the Madhya Bharat k came into force 
within the territories of the Union on or about 
MO-1949. It is complained that the applications 
made by the present petitioner for grant of permits 
to ply motor buses on hire on some of the routes 
covered by the agreement of 30-11-1947 were not 
dealt with by the Regional Transport Officer In 
accordance with the Law. It is complained that 
they were allowed to remain pending for an in¬ 
ordinately long period k in doing so the State 
authority acted Improperly, maliciously k illegally. 
That on or about 1-1-1950 the Govt, of Madhya 
Bharat began to operate a bus service of its own 
on some of those routes. This according to the 
applicant was done in breach of the provisions of 
the Motor Vehicles Act k was illegal. 

(4) That subsequently permits to ply buses on 
hire over some of the routes covered wholly or 
in part by the agreement of 30-11-1947 were granted 
by the Regional Transport Authority to other per¬ 
sons though the present petitioner had also applied 
for the same. That in doing so the State authority 
acted illegally k usurped a jurisdiction not vested 
in him by Law. That in July 1950 k subsequently 
the Madhya Bharat Govt, started running its own 
bus services on some of these routes k the Regional 
Transport Authority rejected the present appli¬ 
cant’s application to ply buses on hire on those 
routes k allowed the State of Madhya Bharat to 
run its own bus services in violation of the pro¬ 
visions of the Motor Vehicles Act. 

(5) The petitioner prays that tills Court may 
issue a writ of certiorary calling for the records 
of the various orders passed k the decisions taken 
by the Regional Transport Authority in this matter 
k after examining their legality k validity quash 
the same; that a writ of mandamus be issued 
against the first opponent k direct him to dispose 
of certain applications made by the present peti¬ 
tioner & to cancel the permits given by him to 
opponent No. 2. It is further prayed that a writ 
0f * n be ^ ssuec ^ against both the opponents 
prohibiting them from doing any act or passing 
any orders likely to prejudice the legal rights of 
the petitioner & prohibiting the second opponent, 
its servants & agents from operating any bus 
service on certain routes specified In the annexture 
to the application. 

r ( fL Thei ? also a P ra y<* that suitable directions 
n«SSf!JSSi ^ ued pending the disposal of the 
Ca l°i n t0 save the Petitioner from the 

fhi miof fc 0 H- be i n i caused t0 hlm ^ account of 

the illegal acts of the opponents, 


(7) A preliminary objection was taken to the 

hearing of the application. It was contended that 
in view of the majority decision of this Court in 
’Anaant Bhaskar Lagu v. State’, A. I. R. (37) 1950 
M B. 60 the present application was not main¬ 
tainable. The question whether an original motion 
or application under Art. 226 of the Constitution 
could be entertained by the Madhya Bharat High 
Court was first raised in this Court in the * ase 
of ‘Harendranath Sharma v. State of Madhya 
Bharat A.I.R. (37) 1950 M. B. 46) k answered 

in the affirmative by a division bench ot iDixit k 
Mehta JJJ. As some doubt about the correctness 
of that decision was raised in another case in 
which the same point was involved that case was 
referred to a Full Bench of three Judges (myself 
k Shinde k Mehta JJ.). The view taken by me 
was against that taken in 'Harendranath’s case. 

(8) For the reasons given by me in my judgment 
reported in *Anant Bhaskar Lagu v. State, A.I.R. 
(37) 1950 M. B. 60 I came to the conclusion that 
the issue of high prerogative writs is a matter of 
original jurisdiction & as this High Court wmch 
was originally constituted under the Madnya 
Bharat Act VIII (8) of 1949 was not vested witn 
such jurisdiction k as no ordinary original juris¬ 
diction Civil or Criminal was conferred upon this 
Court by Art. 226 of the Constitution of India, it 
could not issue a writ of habeas corpus as such, 
nor exercise the powers referred to in that Act 
upon an application made to it. Art. 226 according 
to the view taken by me conferred upon this Court 
certain powers in addition to those which it posses¬ 
sed k could exercise under Art. 225. I further 
held that as a result of Art. 35 (b) the provisions 
of S. 491 Cr. P. C. continued in force & could not 
be superseded by Art. 226. Shinde J. agreed with 
me but Mehta J. adhered to the view which was 
taken by him k Dixit J. in ‘Harendranath’s case. 
The view of the majority of the full bench was 
given effect to. 

(9) When the present application was made in 
the month of December my attention was invited 
to the fact that practically all other High Courts 
in the country have taken a view different from 
that taken in the decision in the Full Bench case 
of 'Anant Bhaskar Lagu’ k I was asked to refer the 
matter for consideration to a larger bench. In 
this High Court also the majority view taken in 
Lagu’s case had the support of only two Judges k 
the opposite view taken in ‘Harendranath’s case 
also represented the opinion of the same number 
of Judges. In these circumstances I considered it 
proper to refer the matter to a bench of five Judges. 
We have had the advantage of hearing elaborate 
arguments on both sides & of considering a number 
of reported cases in which a view different from 
that expressed by the majority of the Full Bench 
in ‘Lagu’s case’ was taken. With such almost 
overwhelming authority against the view taken bv 
me I have naturally considered the arguments ad¬ 
vanced before us very carefully, but feel that the 
reasons which inclined me to take the view express¬ 
ed in Lagu's case’ have not been met in any f 

f*w Ca « s * nor in ar sument addressed to us 
at the Bar I am, therefore, unable to change mv 
opinion as to proper construction which should be 
put upon Art. 226. 

.hi 1 ®! 1 ^ a , ve alreadj' given my main reasons for 
the view taken by me 'in Lagu's case’ & whatever 

sai S d ay by°meThere be aSy t0 SUppIement what wns 

by Art. 226 expressly conferred certain powers »DOn 
every High Court. Whether these poweS can he 
exercised by Madhya Bharat High Court upSS a£ 
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application or original motion made by the party 
in a case like the present? 

(12) Courts as we know exist for the purpose 
of enforcement k protection of legal rights. This 
is achieved by investing them with authority to 
take cognisance of matters presented in a formal 
way for their decision or to decide matters thac 
are litigated before them CHalsburv's Laws of 
England’, Hailsham Edn. Vol. 8, p. 531, para 1176). 
The authority which is thus possessed by each 
court is called its jurisdiction. Jurisdiction it has 
been said consists in taking judicial cognisance of 
a case involving the determination of some jural 
relation. ‘Amritrav Krishna v. Balkrishna Ganeslv 
11 Bom. 488 at p. (490). It is the legal authority to 
administer justice according to the means which 
the Law has provided k subject to the limitations 
imposed by the Law upon judicial authority. 
•Harprasad v. Jafar Ali 7 All. 345 at (350). 

(13) All Courts do not, however, possess this 
authority in the same measure or extent. Nor do 
they exercise it in the same manner. The juris¬ 
dictions of different courts are fixed with reference 
to various criteria. A court's jurisdiction may be 
fixed with reference to area or territory or with 
reference to persons over whom it can be exercised, 
of the subject-matter of the dispute or any other 
or it may be with reference to the nature or value 
criterion. Jurisdiction may again be exercisable 
as a court of first instance, a court of appeal, a 
court of revision or as a court of reference. Ex¬ 
pressions such as territorial jurisdiction, pecuniar/ 
jurisdiction, civil jurisdiction, criminal jurisdiction, 
appellate jurisdiction, supervisory jurisdiction, 
testamentary jurisdiction, admiralty jurisdiction, 
insolvency jurisdiction, ecclesiastical jurisdiction S: 
the like are employed to indicate the character or 
quality of jurisdiction which a court may be 
authorised to exercise. The above enumeration 
of various kinds of jurisdictions is only illustrative. 
There may be other jurisdiction, eg., the High 
Court exercises a disciplinary jurisdiction over legal 
practitioners. 

(14) The authority thus possessed by any court 
is distinct from the powers which it makes use 
of in exercise of its jurisdiction. The two are dis¬ 
tinct &: separate concepts. The distinction between 
them is essential k should not be lost sight of. To 
illustrate what I mean, a Magistrate has the 
authority to entertain a complaint with regard to 
an oflence committed within the territory over 
which he exercises jurisdiction. When a complaint 
is presented to him k he takes judicial cognisance 
of it, he assumes jurisdiction over the case. When 
he issues a summons or a warrant against the 
accused named in the complaint he makes use of 
the powers possessed by him as a Magistrate in 
exercise of his jurisdiction. By the term 
jurisdiction, as already stated, is meant 

the authority which the court has to de¬ 
cide matters that are litigated before it or to take 
cognisance of the matters presented to it in a for¬ 
mal way for its decision. In exercising its jurisdic¬ 
tion every court makes use of various powers 
possessed by it. If a decree is passed by a court 
in a case which is outside its jurisdiction it is 
nullity. The person against whom the decree is 
passed need not get it set aside by an appeal. He 
can simply ignore it k by doing so he incurs no 
liability. But if a decree is passed by a court in 
a case which is within its jurisdiction, k in passing 
the decree it makes an erroneous use of its powers, 
it is a good decree which the J. D. can disobey 
only at his peril. All this is elementary knowledge 
k no authority is needed to support what has been 
stated above. In case any were needed reference 
may be made to Ledgard v. Bull 13 I.A. 134, 
‘Meenakshi Naidu v. Subramania Shastri 14 I.A. 


<15) It may further be observed that the exis 
tence of jurisdiction is different from the exerdv 
ot it. It has been held that failure to comply with 
the statutory requirements in the assumption n 
jurisdiction and exercise of that jurisdiction 
cntaii different consequences. The authority to 
™ th * “alter at all is what makes up ju£ 
diction When there is such jurisdiction th» deci¬ 
sion of all other questions in the matter is only 
an exercise of that jurisdiction. ('Hriday Nath v 
Ram Chandra 48 Cal. 138). There is a basic 
difference between want of jurisdiction & an illegal 
or irregular exercise of jurisdiction. CJanardan 
Reddy v. State of Hyderabad A.I.R. (38) 1951 SC 
.2.1 7 at Page 220). Jurisdiction & power are some 
times loosely used as convertible terms. But this 
is no justification for ignoring the essential 
oifference between the two. That this distinction 
was present in the minds of the makers of our 
Constitution is clear from a perusal of Art. 225 
which runs as follows: 

'-Subject to the provisions of this Constitution 
^ 10 Provisions of any Law of the appropriate 
Legislature made by virtue of powers conferred 
on that Legislature by this Constitution, the 
‘jurisdiction' of, k the Law administered in, any 
existing High Court, k the respective 'powers of the 
Judges thereof' in relation to the administration of 
justice in the court, including any power to make 
rules of Court k to regulate the sittings of the 
Court k of members thereof sitting alone or in 
Division Courts, shall be the same as immediately 
before the commencement of this Constitution 
Provided that any restriction to which the exer¬ 
cise of original jurisdiction by any of the High 
Courts with respect to any matter concerning the 
revenue or concerning any act ordered or done 
in the collection thereof was subject immediately 
before the commencement of this Constitution 
shall no longer apply to the exercise of such juris¬ 
diction." 

(16) In connection with jurisdiction of Courts it 
is well to remind ourselves of a distinction between 
what are called Superior Courts in England k the 
Courts in this country. The former are Kings 
Courts. The root principle of English Law about 
jurisdiction is that Judges stand in the place of 
the Sovereign in whose name they administer 
justice CHalsbury’s Laws of England, Hailshnm 
Edn, Vol. 8, p. 533. para 1179). We have no King 
k naturally in our country there is no room for 
any such theory that the King is the fountain head 
of justice k every Judge who dispenses justice In 
a Superior Court does it in the name of the King 
or in exercise of an authority which the King him¬ 
self could exercise. In England the King being the 
fountain of justice there could be no limits of any 
kind to his jurisdiction in judicial matters, except 
such as were imposed by him of his own free will 
or under pressure of political or other exigencies 
of the times. The King could exercise what may 
aptly be called a universal jurisdiction within his 
realm k in theory no one could question the matter 
in which he chose to assume jurisdiction in any 
matter. 

(17) We have no King nor any authority cor¬ 

responding to a King. Every Court in this country 
derives its jurisdiction (authority to take cogni¬ 
sance of causes or matters) & powers from the 
Constitution or Laws enacted or conserved under 
the provisions of the Constitution. There is no 
authority in this country of whom we can say what 
Carter says of English Kings: _ 4| 

"A king is the fountain of justice, his word 1 
Law, k his writs settle the rights of men . 
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P '(S) In England the limits on jurisdiction of 
Courts are imposed by the Statute, 


(Carter) 


Charter cr 

Commission *under~which they are constituted & 
may be extended in the like manner. These imi¬ 
tations may be as to the kind & nature of tne 
actions & matters of which the particular Coun. 
has the cognisance, or as to the area over which 
the jurisdiction shall extend or it may partake of 
both these characteristics. If no restriction is im¬ 
posed the jurisdiction is said to be unlimited 
rHalsbury’s Laws of England, Hailsham Edn, Voi. 
8 , para 1176). 

(19) It is said of Superior Courts in that country 
that prima facie no matter is deemed to be beyond 
the jurisdiction of such a Court CHalsbury's Laws 
of England, Edn, 2, Vol. 8, para 1173). According 
to Carter: 

“The business of the King’s Bench was to 
correct all crimes & misdemeanours that amounted 
to a breach of the peace, the King being then plff. 
for such were in derogation of the JURA REGA¬ 
LIA: & to take cognizance of everything not par¬ 
celled out to the other Courts. It also had superin¬ 
tendence of the other courts by way of appeal; 
thus ‘error’ lay from the Common Pleas to the 
King’s Bench.” (A History of English Legal Insti¬ 
tutions by Carter, p. 85.) 

(20) The following observations of Sir Thomas 
Strange in the case of ‘Nagapah Chitty v. Radium - 
mah (Strange: Notes of cases, Vol. I, page 152) 
decided by the Supreme Court of Madras aptly 
describe the character L quality of the jurisdiction 
exercised by Superior Courts in England. Objection 
was taken to the jurisdiction of Supreme Court in 
that case. Dealing with the objection Sir Thomas 
remarked: 

”It has been truly observed that it is impossible 
to argue in this court from analogous cases of 
jurisdiction in the Courts at home. Those Courts 
being by their Constitution according to their res¬ 
pective modes & purposes of proceeding, the great 
depositaries of the universal justice of the realm, & 
as such, in every instance in which it is attempted 
to withdraw a case from their cognizance, bound 
to see distinctly & unequivocally that a jurisdiction 
adequate to the object in view exists elsewhere. If 
that be not stated, so as to appear to the Court 
a plea to the jurisdiction fails, & the Jurisdiction 
remains. But it is different here, because, though 
co-ordinate in its nature with those courts so far 
as its jurisdiction attaches, the jurisdiction of this 
Court is limited with regard to persons, not being 
British subjects.” (I have taken this passage irom 
Ryots of Garabandho v. Zamindar of Parlakimedi 
A.I.R. (30) 1943 P. C. 164 (at page 175) where it was 
referred to by Viscount Simon.) 

(21) The jurisdiction of the High Court of 
Justice in England is both, original & appellate 
extends to all causes of action & is unlimited in 
amount. (Halsbury, Vol. VUI, para 1278). 

(22) We could not, at any rate before 26-1-1950 
say about our High Courts, what Sir Thomas 
Strange said of the Superior Courts in England 
that they were ‘the great depositaries of the uni¬ 
versal justice of the Realm’. Though the Kinx 
of England was the Emperor of India & the High 
Courts in this country were first established by his 
authority, they were not constituted depositaries of 
the universal Justice of the dependency (later 
dominion). Every High Court in the country 
exercised Jurisdiction over a limited area & even 
within that area it could not take cognisance of 
all matters & causes. It had the limits of its juris¬ 
diction both original & appellate, defined by the 
instrument bywhich it was established. It could 
exercise such other jurisdictions as were conferred 


upon it by any Law that might be in force for 
me time being. It is true that aitei comin„ *n- 
force of the new Constitution such jurisdiction. «s 
was enjoyed by the High Courts has been extended 
c;q as to cover a wider range. But before tne 
Constitution came into force the High Courts m 
this country could not be said to have uni.ers 
jurisdiction. The Madhya Bharat High Court was 
not invested even with a general, tar less, universal 
jurisdiction. Though by S. 32, High Court of 
judicature Act. No. 8 ol 1949 this High Court nan 
superintendence over all the courts tor tne time 
being subject to the appellate jurisdiction, this was 
as appears from the wording of the section as well 
as marginal note appended to it. confined to exer¬ 
cise of administrative functions. Sub-S. <2i of tins 
Section specifically lays down that nothing therein 
shall be construed as giving the High Court any 
jurisdiction to question any judgment of any An¬ 
terior Court which was not otherwise suoject to 
appeal or revision. The High Court like some others 
in the Country could exercise only a limited jurib- 

dl *JKJ) n 'l may point out at this stage that besides 
the connotation to which reference has been made 
on page B iSic; para 12i the term •jurisdiction 1 is 
sometimes used in another sense. It is employed 
occasionally to signify the authority to pass parti¬ 
cular orders or do particular acts. In ’Lachmt- 
narain v. Balmukund, (51 LA. 321) a preliminary 
decree for partition was passed & the case was fixed 
for subsequent proceedings. The plff. in spite of 
notice of the date of hearing absented himself on 
the appointed day. The subordinate judge 
thereupon dismissed the suit for default. When the 
matter went up before the Judicial Committee in 
appeal their Lordships observed: 

“But, for the reasons which have been given, 
the case did not come under O. 17 R. 2 & the order 
made (by the Subordinate Judge) was made with¬ 
out jurisdiction” 

The following observations of Kania Chief Justice 
in the recent case of 'United Commercial Bank v. 
Their Workmen. A.I.R. (38) 1951 S. C. 230 at pages 
236 & 237, will furnish another example of the use 
of the term ‘jurisdiction’ in the sense of authority 
to do a certain act: 

“Even if the contention of the respondents .hat 
Mr. Chandrasekhar Aiyar continued throughout a 
member of the Tribunal were accepted, in our 
opinion, the appellants' objection to the jurisdic¬ 
tion of the three persons to sign the award must 
be upheld. S. 16 which authorises them to sign is 
preceded by S. 15. Unless they have complied with 
the provisions of S. 15, i.e., unless all the three 
have heard the matter together they have no juris¬ 
diction to make the award in terms of S. 15 
'have therefore no Jurisdiction to sign the award 
under S. 16.’ In any view of the matter the 
awards are, therefore, without Jurisdiction.” 

(24) It should be borne in mind that jurisdiction 
In the last mentioned sense must depend for Us 
exercise upon a Court being invested with the juris¬ 
diction in the sense mentioned earlier at p. 8, 
(See Para 12), I.e., the authority to take 
judicial cognisance of the cause or matter 
in relation to which the order Is to be 
passed or the act to be done. For example 
a Court may have authority to appoint a receiver 
but it can make such an order in a matter relating 
to the administration of the assets of a deceased 
person only If its invested with what is known as 
testamentary Jurisdiction & not otherwise. 

(25) I may here invite attention to an impoitant 
distinction between Law Courts on the one hand & 
other tribunals, authorities or functionaries upon 
whom powers may be conferred, on the other. In 
the case of latter if any powers are conferred, the 
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tribunal, authority* or functionary can, provided 
circumstances justifying their us? exist, exercise 
those powers lor the purpose for which they were 
given; not so a court oi Law. It can exercise a 
power conferred upon it only if it has further the 
iJurisdiction) authority to take cognizance of the 
cause or matter in relation to which the powers 
should be exercised. No such consideration arises 
in the case of other tribunals, authorities or 
functionaries. This is due to the peculiar consti¬ 
tution, purposes A modes of proceedings of the 
courts of Law which in this respect differ from all 
other bodies A lunctionaries that may be invested 
with powers. This is a characteristic peculiar to 
the courts of Law & places them in a category en¬ 
tirely their own. It is true that even other tri¬ 
bunals, authorities & functionaries cannot exercise 
the powers conferred upon them except for legiti¬ 
mate purpose A in appropriate circumstances. 
When they fail to observe these conditions they 
are guilty of abuse of their powers A there is 
usually prescribed a procedure to keep them with¬ 
in proper bounds A check any abuse of powers 
on their part. But if a court of Law exercises a 
power, conferred upon it in relation to a matter 
which falls outside its jurisdiction, anything done 
by it is a nullity. No sanction attaches to any 
such act A- it may be treated as non-existent. 

(26) It follows, therefore, that if any effective 
use is to be made of the powers conferred upon a 
Court of Law, there must, in order to enable it to 
exercise those powers, further be some words m 
the article, section, order or rules conferring the 
powers, which either expressly or by necessary in¬ 
tendment show that the court in question can deal 
with the particular matter in relation to which 
the powers are to be exercised. It is not enough 
that a power has been conferred A the purpose 
for which it is to be used indicated. In the ab- 
sense of language showing that the court can take 
cognizance of the matter in relation to which tne 
powers conferred can be used, such powers cannot 
be exercised by the court A must remain dormant 
or ineffective. 

(27) No special formula is prescribed for invest¬ 
ing the Court with jurisdiction over a cause or 
matter A even though the presumption against 
creating new jurisdictions to which reference is 
made by Maxwell in Chap. V of his well-known 
work, may not be wholly applicable to this country, 
it is essential that whenever a new jurisdiction is 
created this must be done by language which is 
clear A unequivocal. I have drawn attention to two 
connotations of the term jurisdiction. Care should 
be taken that language which is ordinarily used to 
confer jurisdiction only in the sense referred to r.t 
pages 17 A 18, (ie., paras 22 A 23), is not unduly 
strained A an assumption made that jurisdiction 
has been conferred in the other sense, unless this 
is clearly indicated. It should not, in the absence 
of cogent reasons which leave no doubt that it 
was intended not only to confer authority to mss 
orders but also jurisdiction in the sense of autho¬ 
rity to take cognizance of the matter in relation 
to which the orders may be passed, be strained to 
cover that meaning. 

(28) As already stated Madhya Bharat High 
Court was constituted by local Act No. VIII (8» of 
1940. Ss. 20, 21. 22, 23. 24. 25, 25-A A 26 are the 
main sections which deal with the Jurisdiction of 
the High Court. S. 20 provides that the High 
Court shall be a Court of record. S. 21 confets 
upon the High Court Extraordinary Jurisdiction, 
both, Civil A Criminal in exercise of which it is 
empowered: 

“to remove A transfer to itself A try A deter¬ 
mine any suit, case or proceeding being or falling 
within the Jurisdiction of any Court, Civil or 


Criminal, subject to its superintendence, when it 
considers it proper to do so in the interest of 
justice, expediency A convenience." 

S. 22 lays down that the High Court shall be 
the highest Court of appeal A revision in the State 
A shall have jurisdiction to entertain A dispose of 
such appeals, revisions A other cases, Civil A 
Criminal, as it may be empowered to do under the 
High Court of Judicature Act or any enactment 
in force in the State. Ss. 23 A 24 respectively de¬ 
fine appellate Civil A appellate Criminal jurisdic¬ 
tion of the High Court. S. 25 provides lor a 
special appeal in certain cases. S. 25-A also deals 
with the same subject. These are the only 
sections in the Act which have a direct bearing 
on the matter under consideration. 

(29) It will be noted that under the provisions 
of the Act this High Court is a Court of limited 
jurisdiction. It is principally a Court of appeal 
A revision only. It cannot exercise any original 
jurisdiction except extraordinary jurisdiction as 
provided by S. 21 or in cases of contempt of Court 
which it can do as a Court of record under S. 20 
read with S. 26 of the Act. It follows, therefore, 
that it cannot take cognizance of any other cause 
or matter as a court of first instance. In other 
words it has no authority to entertain, hear or 
determine an application relating to any matter 
whatsoever except as a court of appeal, revision or 
reference or in exercise of its jurisdiction under 
Ss. 20, 21 A 36. Apart from the High Court of 
Judicature Act, this High Court can exercise 
original jurisdiction under enactments in force in 
Madhya Bharat which may confer such jurisdiction 
upon it. For example under S. 491, Cr. P. C. It 
can issue directions in the nature of habeas corpus, 
either when moved to do so by an application or 
of its own motion. Jurisdiction exercised by the 
High Court under Ss. 22 A 26 of Patents A Designs 
Act (1911) or under the Indian Succession Act '*n 
the matter of grant of probates are other ex¬ 
amples. 

(30) Besides these jurisdictions this High Court 
can in common with every other High Court in 
the country, exercise such other jurisdiction A 
authority as is conferred upon it by the provi¬ 
sions of the Constitution. The main article bv 
which jurisdictions of various kinds are conferred 
upon the High Courts are Arts. Nos. 215, 225, 226, 
227 A 228. Art. 215 states that every High Court 
shall be a Court of record with powers to punish 
for contempt of itself. Art. 225 provides that the 
jurisdiction of every High Court A the respective 
powers of the Judges thereof in relation to the 
administration of Justice shall be the same as im¬ 
mediately before the commencement of the Consti¬ 
tution. There is a proviso to that article which 
obviously has reference to the restrictions placed 
by S. 226. Govt, of India Act 1935 to the exercise 
of original jurisdiction by the High Court In anv 
matter concerning revenue. This High Court had 
no original jurisdiction except as already stated 
therefore, the consideration of the proviso need not 
detain us. 

(31) Next we have Art. 226. As I will ’ ave 
occasion to consider it at some length later, we 
may in this cursory review of the Articles concern¬ 
ing jurisdiction of the High Courts, pass on to 
Art. 227. This confers upon every High Court 
superintendence over all courts A tribunals through¬ 
out the territories in relation to which it exercises 
jurisdiction A the last article of this series (Art. 
228) confers upon the High Court powers to trans¬ 
fer to itself certain cases from other courts.. ™ c 
may consider Art. 226 which runs as follows: 

(1) Notwithstanding anything in Art. 32 , every 
High Court shall have power, throughout the te*- 
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xitorles in relation to which it exercises jurisd.c- 
lion, to issue to any person or authority, including 
in appropriate cases any govt., within .those terri¬ 
tories directions, orders or writs, including writs in 
the nature of 'habeas corpus*, ‘mandamus', prohiou 
• tion, 'quo warranto* k 'certiorari’, or any of them, 
for the enforcement of any of the rights conferred 
by Part III k for any other purpose. 

i2) The power conferred on a High Court by 
Ci. (1) shall not be in derogation of the power con¬ 
ferred on the Supreme Court by Cl. (2) of Art. 32*'. 

(32) It was contended by Mr. Samvatsar, learned 
counsel for the applicant, that inasmuch as the 
articles confers upon every High Court the power 
to issue directions, orders & writs for enforcement 
of fundamental rights k for any other purpose it 
necessarily authorises the High Court to take 
cognizance of every matter in relation to which 
•orders, directions k writs may be issued. He de¬ 
veloped his argument thus: 

(a) The article defines the territories within 
which the powers conferred are to be exercis¬ 
ed, specifies 

<b) the persons k authorities against whom these 
directions, orders k writs may be issued, in¬ 
dicates 

<c) the character of powers conferred; k lastly 
mentions, 

<d) the purposes for which the powers conferred 
may be exercised. 

(33) He contended that In view of all this it 
must be taken that the article confers upon the 
High Court’s Jurisdiction to take cognizance of 
every cause or matter in relation to which the 
powers given can be exercised. 

(34) He fortified his argument by o reference to 
Art. 32 & pointed out that the language of 
Art. 32(2) was the same as of Art. 226(1). He 
contended that the former article had been inter¬ 
preted by the Supreme Court as conferring upon 
it jurisdiction to take cognizance of every matter 
which involved a question of enforcement of fun¬ 
damental rights k argued that the same inter¬ 
pretation should be put on the language of Art. 
226(1). 

(35) He further referred to the speeches of 
certain members in the Constituent Assembly to 
convince us that it was the intention of the 
makers of the Constitution that every High Court 
should exercise the Jurisdiction contended for bv 
him; k lastly, he invited our attention to a number 
of decided cases which showed that practically 
every High Court in India had taken a view of 
Art. 226 which was contrary to the one which I 
am inclined to take. 

(36) I will deal with each of these arguments 
separately. I will take up the arguments based 
upon the language of the article first: 

(37) We find that the Article confers very wide 
powers upon the High Courts. Every High Court 
in the country can issue not only directions k 
orders, but also writs including some high pre¬ 
rogative writs, as they are called by English law¬ 
yers. Formerly a writ was the King’s order to his 
liege, written on a parchment k sealed with a royal 
seal & disobedience to the writs was a contempt 
to the royal authority k entailed penal authority 
k entailed penal consequences. (Carter, p. 47). 
Now the term is often used in a generic sense, k 
may on the authority of Oxford Dictionary be 
applied to any ‘form of written command in the 
name of court or other authority to do or abstain 
from doing something/ Directions k orders are 
ako commands. The latter expression being em¬ 
ployed usually for commands which are capable 
or execution k the former to denote commands 
which may not necessarily be so. Thus all the 


three expressions used may be said to Indicate 
commands. The mention of some of the writs by 
name, preceded as their enumeration is by the 
word ‘•including'’ c’early shows that it had been 
done only to emphasize the widely general charac¬ 
ter k quality of the commands that may be issued. 

138) Simultaneous’y with the conferment of such 
large powers — powers extensive both in character 
k quality — the article puts no limits upon the 
purposes for which the powers conferred may be 
used. The reference in the article to fundamental 
l ights in particular has to my mind no other signi¬ 
ficance except to ensure that the enforcement of 
those rights was not excluded from the wide range 
of purposes for which the powers conferred could 
be exercised. It was possibly feared that a doubt 
whether the powers conferred could be exercised 
for enforcement of fundamental rights might arise 
because a separate procedure for enforcement of 
those rights was prescribed in Part III of the 
Constitution. Thus we see that the powers con¬ 
ferred are virtually unlimited. There is no limit) 
placed upon the purposes for which they may be 
exercised. The powers conferred may again be 
used throughout the territories in relation to 
which any High Court exercised Jurisdiction k 
they may be used against any person or authority 
including, in appropriate cases, any Govt, within 
those territories. Taking all this into considera¬ 
tion. it may well be said that the article confers 
upon the High Court virtually a universal Jurisdic¬ 
tion which may be exercised throughout the terri¬ 
tory for which the High Court is established. What 
is the nature of this jurisdiction? Is it Jurisdic¬ 
tion in the sense of authority to take cognisance 
of all causes or matters or Is it only the authority 
to exercise the large powers that have been con¬ 
ferred? 


(39) If we turn to Art. 225 which Immediately 
precedes the article under consideration, we find 
that the makers of the Constitution have used 
both the terms '’jurisdiction” k "power” In that 
article, k each to indicate a different meaning. 
Art. 225 further lays down that the Jurisdiction 
& power of every High Court after the Constitution 
comes into force shall be the same as immediately 
before the Constitution. The words "shall be :he 
same” clearly provide that even after 26-1-1950 
every High Court shall exercise all the Jurisdiction 
k every power which it could exercise before that 
date. They further show that it "shall not” ex¬ 
ercise any Jurisdiction or power which was not 
possessed by it before that date. This is of course 
subject to other provisions of Constitution or to 
any Law that may be made by the appropriate 
Legislature under the powers conferred by the 
Constitution. With such clear indication of the 
intention of the makers of the Constitution on 
the subject of Jurisdiction of High Courts it Is 
only legitimate to Infer, that if it was intended to 
make any radical change in the extent k charac¬ 
ter of Jurisdiction of the High Courts such inten¬ 
tion would be Indicated by words clear, unequivocal 
k unambiguous, k that it will not be left to be 
inferred by implication from doubtful language. 
In the absence of any such words, the contention 
put forward by Mr. Samvatsar has to be carefully 
scrutinised before it can be accepted. 

(40) If we examine Art. 226 the first thing which 
attracts attention is that though it confers very 
wide powers upon every High Court there are no 
words in the article which would give Jurisdiction 
to the court to take cognizance of the matters k 
causes in relation to which those powers are to 
be exercised. This by itself may not be conclusive. 

bU f i b a wl ^ h cannot be teft out of conside¬ 
ration. The article firstly confers certain powers 
upon every High Court Secondly It lays down the 
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territories within which those powers are to be 
exercised. Thirdly, it prescribes the persons & tne 
authorities against whom the powers may be ex¬ 
ercised & fourthly the purpose lor which they may 
be exercised. All this does no more than confer 
on every High Court the authority or capacity to 
pass certain orders or do certain acts, i. e.. jurisdic¬ 
tion within the meaning of that expression as 
mentioned at pp. 17 k 18 (i. e., in paras 22, 23) of 
this judgment; but there is no word or phrase 
which confers upon High Court jurisdiction in che 
sense referred to on p. 8 (i.e. in Para 12). 

(41) We may next examine each of the four 
parts into which this article may conveniently be 
divided, & consider whether there is anything in 
any one of those which would suggest a necessary 
or even a possible intention to confer jurisdiction 
in the last mentioned sense. 

(42) First Part: 'Notwithstanding anything in 
Art. 32 every High Court shall have power to issue 
directions, orders k writs including writs in the 
nature of habeas corpus, mandamus, quo war¬ 
ranto k certiorari or any of them.* I have already 
shown that all the three terms — directions, orders 
& writs — expressed in the language of Indian 
Law & procedure signify no more than orders (ie 
commands) of every description. The enumera- 
tion of certain high prerogative writs by name 
does not for obvious reasons enlarge the scope en¬ 
visaged by the directions, orders & writs .which 
precede the enumeration. This is clear from the 
use of the words "including'' after the word 
^writs'' & before the five writs are enumerated. 

Including is a term employed generally where 
the scope of the class indicated by the words pre¬ 
ceding it is wider than that of the class specified 
by the terms which follow. The five high preroga¬ 
tive writs were, to my mind, mentioned by name 
to make it clear that the wide generality of the 
terms directions, order k writs was in’no wav 
limited to the orders usually passed by our courts 
It was further intended to indicate that the High 
Court may issue even certain orders of well- 
known character, which are ordinarily issued bv 
courts under another system of Law k in a limited 
number of cases by the three Presidency High 
Courts in this country. But neither the fact that 
the power to issue orders of every kind is con¬ 
ferred. nor the inclusion within the scope of the 
powers conferred of the five orders (writs) specifi¬ 
cally named, affords any ground for the inference 
that this part of the article confers upon the High 
Court jurisdiction to take cognizance of the causes 
or matters in relation to which the orders could 
be issued. 

(43) Much stress was laid by the learned counsel 
on the enumeration of five high prerogative writs 
in the article and he argued that conferment of 
the powers to issue these writs necessarily implies 
conferment of the jurisdiction to take cognisance 
of every cause or matter in relation to which any 
of those writs can be issued . To my mind the 
argument is not sound. No inference as to the 
Jurisdiction of a Court can legitimately be drawn 
from the character of any order or orders which it 
is within its capacity to pass. Were it otherwise 
a Munsiff or a Civil Judge who has authority to 
appoint a receiver under S. 94 read with O. 41 
R. 1, C. P. C. may exercise that power in a matter 
over which he has no jurisdiction — say in a matter 
relating to the grant of a succession certificate — 
or a probate even though he is not invested with 
any testamentary jurisdiction. 

(44) It will be noted that even in England it is 
not the power to issue writs which confers upon 
the High Court the authority to take cognizance 
of any cause or matter. But it is the existence of 
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some jurisdiction in exercise of which the power 
o issue writs is made use of. This may be seen 
from the note appended to S. 56(2), 'Supreme 
Court of Judicature (Consolidation) Act 1925 In 
the Annual Practice for 1949 (Vol. 2 P. 3218) ’ 

S. 56 runs thus: 

"Without prejudice to any other provision of 
this Act, there shall be assigned.” 

1. To the Chancery Division — 

Etc. Etc. Etc. 

2. To the King’s Bench Division- 

la) All causes k matters, Civil k Criminal 
which, if the Act of 1873 had not passed 
would have been within the exclusive 
cognisance of the court of Queen’s Bench 
in the exercise of its original jurisdiction, 
or of the Court of Common Pleas at the 
Westminster, or of the Court of Ex¬ 
chequer, either as a court of Revenue or 
as a common Law Court.” 

At the foot of the Sub-section there is the follow¬ 
ing note: 

"Court of Queen's Bench:—The exclusive 
jurisdiction extends to the supervision of 
inferior courts by prohibition, certiorari, 
case stated at common Law; in the case ot 
quarter sessions, See 'R. V. Chantrell 
(1975) 10 Q. B. 587.” 

It will be seen from the above note, that it was in 
the exercise of its supervisary jurisdiction over 
inferior courts that the writs of prohibition k 
certiorari were made use of. These were powers 
that could be used to implement that jurisdiction. 
Probably at the time when high prerogative writs- 
first began to be issued, the distinction, between 
the jurisdiction, of a court k the powers which it 
could exercise was not clearly understood in Eng¬ 
land; but with the evolution of juristic notions k 
a clearer conception of the distinction between 
jurisdiction k power it would not be correct to 
say that the court of Queen's Bench acquired the 
superintendence of inferior courts merely because 
it could issue the writs of prohibition k certiorari 

(45) In this connection I may, with advantage 
refer to some observations of Sir John Beaumont 
in the Privy Council case of 'Hamid Hassan v 
Banwarilal Roy\ 51 C W N 716. In that case the 
Governor of Eengal purporting to act under powers 
conferred by R. 51(F) of the Defence of India 
Rules made an order superseding the Commission¬ 
ers of the Howrah Municipality for a period of one 
year, k directed that Hamid Hassan shall exercise 
& perform all the powers k duties which might be 
exercised or performed by the Chairman k the 
Commissioners during the period of supersession. 

A rule nisi calling upon Hamid to show cause wh\r 
a rule in the nature of 'quo warranto’ should not 
be exhibited against him, as to by what authority 
he was exercising the powers k performing the 
duties of the Chairman k the Commissioners of 
the Municipality was issued by the Calcutta High 
Court. After hearing the parties the rule was 
made absolute. The High Court held that under 
High Courts Act 1861 k amended Letters Patent 
of 1865 the original jurisdiction both territorial k 
personal of the Supreme Court over Eritish subjects 
k servants of the Govt, was, on the abolition of 
the Court, inherited by the High Court. That the 
jurisdiction of the Supreme Court included the 
right to grant the information in the nature of 
‘quo warranto' against the persons falling within 
the Court, inherited by the High Court. That 
Hamid Hassan was a servant of Govt. k hence 
subject to the jurisdiction of the High Court. The 
rule was accordingly made absolute. The matter 
was taken before the Judicial Committee on ap¬ 
peal. One of the contentions put forward by Sir 
Walter Monckton, learned counsel for Hamid 
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^ISeSK2s gteen totite contention of Sir order, direction or writ may be issued otherwise 

Walter in allowing the appeal. Sir John Beau- the power remains ineffective or dormant, 

mont who delivered the opinion of the Board 450 * We may next consider if there is anything 
made two observations which to my mind have a inherent in the writs specifically mentioned in me 
direct bearing on the point under consideration, article to suggest that the power to issue them 

His Lordship remarked 'at p. 722' of the report: carries with it by necessary implication, a junsdic- 

"It cannot be disputed that the issue of such t j 0n l0 take cognisance of every cause or matter in 
writs (high prerogative writs) is a matter of original relation to which they might be issued. For *ms 
jurisdiction." purpose I will content myself with taking up only 

Winding up the discussion he further observed tw o of the writs by way of illustration — 'Certio- 

•at p. 723' of the report: rari' & 'Quo warranto'. The following observations 

‘•....that the power to grant an information in 0 f Viscount Simon in 'Ryots of Garabandho v. 
the nature of ‘quo warranto' arises in the exercise zamindar of Parlakimedi' A. I. R. (30) 1943 P. C. 164 
of the Ordinary Original Civil Jurisdiction of tnc a t pp. 155 & 16S will show the character, quality 
High Court, that such jurisdiction is confined to as we n .-.s origin of this writ: 

the town of Calcutta & that as the appellant ..<n ie anc j e nt writ of 'certiorari' in England is- 

does not reside & the Office which he is alleged - 


does not reside & the omce wnicn ne is auegea an ori g inal wr j t w hich may issue out of a superior 

to have usurped is not situate within those limits Court ’ uiring that t he rec ord of the proceedings 

the Court, has no power to grant information in jn some cause or ma tter pending before an in- 

.... .. , . . .. , . ferior Court should be transmitted into the Supe- 

(47) It will be noticed that in the case before ri0i . Court t0 be there dealt with. The writ is so 

the Board the High Court lad the power to allow namc . d beca use. in its original Latin form, it 
an information in the nature of 'quo warranto required that t he King should 'be certified' of 

0 be exhibited. It was also invested with original ^ pi . oceedinss t0 be investigated. & the object Is 

jurisdiction in the exercise of which such an m- t0 J cure by the exe rcise of the authority of a 
formation could be exhibited & granted by it. Bin super i or court, that the jurisdiction of the inferior 

this was limited to the town of Calcutta, rhe tribuna i should be properly exercised. This writ 

court had only appellate jurisdiction at the place does not ^ t0 c0I ? ec t purely executive acts. but. 

t* 1 ® ° fflce on the other hand, its application is not narrowly 


. . . . _ J. 1 _ _J _ .. . , . .. _ Llic Ulilti 1IU11U. HO ui<wiivuviui. Is? IIVK in.. . V .1 

Z . l - he _ limited to inferior 'Courts' in the strictest sense. 


of original jurisdiction over that locality rendered 
the Court incapable of exercising that power. It 
is thus clear that that power could be exercised 
only: 

1. If the court was invested with the original 
Jurisdiction & 

2. It could exercise such jurisdiction over the 
place where the Office which the opposite party 
was alleged to have usurped was situate. 


Broadly speaking, it may be said that if the act 
done by the inferior body is a judicial act, as 
distinguished from being a ministerial act, 'certio¬ 
rari* will lie. The remedy in point of principle, is 
derived from the superintending authority which 
the Sovereign’s Superior Courts, k in particular 
the Court of King's Bench, possess & exercise 
over inferior jurisdictions. This principle has 


.48, If either 0 /the'twoConditions was not ful- 

filled the power to issue 'quo warranto’ though dominions. & ^ operates, withuj certain limits, in 
possessed by the High Court could not be exercis- BWIsn Inclia - 

ed. Each of the two conditions mentioned above <51) I want to lay stress on the sentence begin- 
was essential for the exercise of the power. In our ning with the words "The remedy in point of prin- 
case though Madhya Bharat High Court may have ciple etc. etc.” It is thus clear that it was in ex¬ 
territorial jurisdiction in Barwani It is not invested erclse of the power of superintendence which the 
with any original Jurisdiction under Art. 226 or Superior Courts possessed over inferior jurisdic- 
by the High Court of Judicature Act. tions that the writ was issued. If there is no 

(49) The whole basis of the Judgment of Sir supervisory or other similar jurisdiction in a Court 
• T ohn EcaUiiiuiil in ‘Hamid Hassan's case' is that it is difficult to see how it can issue a writ of cer- 


the power to issue high prerogative writs is only 
part of the original Jurisdiction conferred upon 
the High Court. At p. 722 of the report he point¬ 
edly drew attention to the fact that there is no 
mention of high prerogative writs in the Letters 
Patent. It would appear that according to his 
view, the power to issue such writs was an incident 
of the original jurisdiction with which the High 
Court was invested. My attention has not been 
drawn to any authority to support the view that 
the converse is also true i.e. if the power to issue 
orders in the nature of high prerogative writs :s 
conferred upon a Court as part of its general autho¬ 
rity or capacity it carries with it as an incident 
of that power the jurisdiction to take cognisance 
of any matter in relation to which any one of 


tiorari. Such jurisdiction is conferred upon the- 
High Courts in this country by Art. 227 of tne 
Constitution & as already observed earlier in this 
judgment the power to issue certiorari may 
used by our High Courts in exercise of that 
jurisdiction. 

(52) ‘Quo Warranto': —I have already drawn at¬ 
tention to the observation of Sir John Beaumont 
in 'Hamid Hassan's case' & in particular to what 
he said at p. 722 of the report: — 

".That the power to grant an informa¬ 

tion in the nature of quo warranto arises in the- 
exercise of the Ordinary Original Civil Jurisdic¬ 
tion of the High Court." 

The writ of quo warranto is now obsolete in Eng¬ 
land. Its modern form is an information in the 


l^ ue u. ° u !: ™ Bh . Co . urts ' ™ ture of . .warranto. According to Sir John- 


even apart from Art. 226, have power to issue 
directions & orders of various kinds for various 
purposes. But naturally this power can be used 
always subject to the condition that the High 
Court has sonie Jurisdiction (Judex as Stephen 


Beaumont the issue of high prerogative writs Ms 
a matter of original jurisdiction". There is noth¬ 
ing inherent in the writs which by itself would 
confer upon a court this Jurisdiction if it is aot 
otherwise invested with it. 
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it may pass. The argument that the naming of 
five high prerogative writs gives such indication 
will not bear scrutiny. 

<57> It will be seen that habeas corpus, manda- 


(53) The point which I desire to stress will be 
dear if we read Cl. (1) of Art. 226 omitting the 
words including writs in the nature of habeas 
corpus, mandamus, prohibition, ‘quo warranto’ & 
certiorari or any of them”. It will not be disput¬ 
ed that to do so would not change the main 
structure or the essential character of the article. 
The words omitted constitute so to say, a paren¬ 
thetical clause not essential grammatically to the 
main structure of the article. Omitting these 
words the clause will read thus: 

“Notwithstanding anything in Art. 32, every 
High Court shall have power, throughout the ter¬ 
ritories in relation to which it exercises jurisdic¬ 
tion, to issue to any person or authority, includ¬ 
ing in appropriate cases any Govt., within those 
territories directions orders or writs for the en¬ 
forcement of any of the rights conferred by Part 
III & for any other purpose.” 

(54) Thus read the article will mean that the 
High Court can in discharge of its function as a 
Court oi Law, pass any order which it considers 
proper & such an order shall apply to every person 
or authority or in appropriate cases to anv Govt 
within the State for which the High Court is 
established, k no person or authority of the Govt, 
within that State can put himself or itself out¬ 
side the reach of the High Court — k that the 
High Court will be the judge of the character k 
quality of the order as also of the form which it 
might take. The mention of certain writs, pre¬ 
ceded as it is by the word ‘including’, does not add 
to the number, character or quality of the orders 
which the High Court can issue. The article deals 
with the general authority k capacity of the Court 
& not with its jurisdiction in the sense referred 
to at p. 8 (see Para 12) of this judgment. 

(55) Our attention was invited to S. 491, Cr. 
P. C. k it was argued that though in that section 
there are no words expressly conferring jurisdic¬ 
tion upon the High Court to take cognisance of 
any matter in relation to which the directions 
mentioned therein may be issued, yet it has 
never been doubted that the High Court can 
Issue the orders referred to in the section in nil 
appropriate cases. I have already said (Para 27) 
that there is no special formula prescribed for 
conferring Jurisdiction upon a Court. But when It 
is intended to do so this must be done in a manner 
w'hich is free from any doubt k ambiguity. Let 
us now compare the language used in S. 491 Cr 
P. C. with that of Art. 226(1). I will reproduce 
here only the relevant portions of the two provi¬ 
sions. 

Art. 226(1) of the Const. 
N^twifhcf'inding anything 
in Art. 92 every High Court 
slmll have j*)\ver.to 


S. 491 of the Cr. P. C. 

Any High Court may 
whenever it thinks fit, 
direct that a person 
within the limit* of its 
appellate criminal juris- 
di*tion he hrorght up 
before the Court to he 
dealt with according to 
law etc., etc. 


issue.direction* 


orders or writs including 
writs in the nature of haheis 
rornus mandamus, prohi¬ 
bition, quo irarrnv/o k 
certiorari or any of them 
.... for any (o*h“r) nuri«ose. 

(56) The difference between them is clear even 
on a cursory reading of the two provisions. S. 491 
confers upon the High Court the Jurisdiction to 
take cognisance oT all causes or matters in whicn 
the legality of the detention of any person *n 
public or private custody Is in question. In the 
various clauses of sub-s. (1) of this section is 
Indicated the nature of the orders that the High 
Court may pass. While Art. 226 gives no indica¬ 
tion of any particular class or classes of causes 
or matters of which the High Court may take 
cognisance, nor of the nature of the Orders that 


mus, prohibition, ‘quo warranto’ k certiorari have 
an English content. An attempt has been mad* 
to transplant them in Indian soil. It is a matter 
for consideration how far their original English 
content is retained by them as a result of the 
process by which it was attempted to engraft them 
upon our Constitution. It is noteworthy ‘hat the 
framers of our Constitution were not content to 
employ for this purpose the same process which 
was adopted by the framers of the Burmese Consti. 
tution when they incorporated these high prero¬ 
gative writs in one of the articles of their Consti¬ 
tution. Art. 25 (2) of the Burmese Constitution 
of 1948 (which I reproduce below from the 
‘Constitution of India 1 by Durga Das Basu, p. 58 
reads thus: 

“Without prejudice to the powers that may be 
vested in this behalf in other courts the Supreme 
Court shall have power to issue directions, in the 
nature of habeas corpus, mandamus, prohibition, 
quo warranto k certiorari appropriate to the rights 
guaranteed in this chapter.” 

It does not require any argument to show the 
difference between the above k our Art. 226 (D. 
Care was taken by the makers of Burmese Consti¬ 
tution to engraft these writs in one of the articles 
of their Constitution without any change, while 
in our Constitution these writs have been men¬ 
tioned only as part of a very large class of orders 
of undefined character k quality. We find that 
in Art. 226 (1) these five writs, of which the 
nature, character k Quality are w'ell defined, are 
grouped together with a large class of non-des¬ 
cript orders of a general character. It will fur¬ 
ther be noticed that the purposes for which these 
five writs may be issued in England are defined 
k well understood. But under our Art. 226 orders 
k directions in the nature of these high prero¬ 
gative writs may be issued for any purpose what¬ 
soever — even purposes different from those for 
which they are issued in England. Thus it is clear 
that there was no intention that these high prero¬ 
gative writs should in this country retain their 
English content in its entirety. The general 
scheme of our Constitution further confirms me 
in this view. Under Art. 32 (3) Parliament is 
authorised to empower any court — even a sub¬ 
ordinate court — to issue such writs. Thus, there 
can be no doubt that in the process of transplan¬ 
tation these writs have lost much of their original 
content. 

(58) It is not necessary for the purposes of the 
present proceedings to determine the extent to 
w'hich these writs retain their original content 
with us. But in view of the considerations to 
which reference has been made, to my mind, in 
our system of Law these high prerogative writs 
are to be regarded Just like other orders, e.g., an 
order for arrest k production of a person, an in¬ 
junction directing some person to do or refrain 
from doing something, or the like. • 

(59) Reference was made by Mr. Samvatsar to 
the words “shall have power" in Cl. (1) of Art. 226 
k it was argued that conferment of Jurisdiction 
flowed from these words. In support of this con¬ 
tention he placed reliance on ‘Julius v. Bishop of 
Oxford, (1880) 5 A. C. 214. It was held in that 
case that the words “it shall be lawful” in S. 3, 
Church Discipline Act, (3 & 4 Viet. c. 86) of them¬ 
selves make that legal & possible which there 
would, otherwise, be no right or authority to do. 
Their natural meaning is permissive k enabling 
only. It was further held that there may be cir¬ 
cumstances which may couple the power with a 
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rfntv fn pyprclse it S 3 Of the Act provides that construction is put on the language of any article 
KveVSe of any clerk in the holy orders who of the Constitution by the Supreme Court & 
mav charged with any offence against the similar language is used m another article, mU, 
Laws ^cclStical or concerning whom there in the absence of strong reasons to the contrary, 
nfaTpx^st scanua 1 or evil report as having offended be my duty to adopt tne construction put by that 
SSiJf 1 Ui^d X it shall be lawful for the Court. Apart from Art. 141 of the Constitution 
Bishop of the diocese within which the offence is which makes the Law declared by Supreme Court 
alleged or reported to have been committed, on the binding on all courts in this country, even • 
•iDDiication of any party complaining thereof, or, 'obiter dictum* by any member of that Court would 
if he shall think fit, of his own mere motion, to be entitled to the greatest respect. In the present; 
issue a commission under his hand & seal to cer- case, however. I am clear that the Supreme Court 
tain persons for the purpose of making inquiry has not declared it to be the law that jurisdiction 
as to the grounds of such charge or report. It is, in the sense of the term explained on p. 8 (see 
was held that this section gave the Bishop com- Para 12) of this judgment, conferred upon that 
plete discretion to issue or decline to issue such court by Art. 32 (2) of the Constitution. Reference 
commission. Lord Blackburn further held that was made by the learned counsel to ‘Romesh 
the section does not cast any duty on the Bisnop Thappar v. State of Madras’ A.I.R. (37) I960 SC. 
by the statute, ''unless perhaps a duty to hear b 124. He invited our attention to the following 
consider the application.” observations at p. 126 of the report: 

(60) There is nothing in that case which would “That article does not merely confer powers on 
apply to the case before us. In the first place this court; as Art. 226 does on the High Courts, 
the words in Art. 226 are not the same as in the to issue certain writs for the enforcement of the 
section which was interpreted by the House of rights conferred by Part III, or for any other wr- 
Lords in that case. Apart from that however, the pose as part of its general jurisdiction. In that 
only point which arose for consideration in that case it would have been more appropriately placed 
case was whether it was incumbent upon the among Arts. 131 to 139 which define that jurisdic- 
Bishop to issue a commission or if it was discre- tion. Art. 32 provides a “guaranteed" remedy ior 
tionary with him to do so. No question of juris- the enforcement of those rights, & this remedial 
diction in the form in which it arises in the pre- right is itself made a fundamental by being in- 


sent case arose in that case. 

(61) Parts 2 & 3: Part (2) "throughout ‘.he 


eluded in Part in. M 

(65) I do not think there is anything in these 


territories in relation to which it exercises juris- observations which would militate against the view 
diction" & Part (3) "to any person or authority that I am taking. Jurisdiction in the sense ex- 
including in appropriate cases any Govt, within plained by me on p. 8, (See Para 12), Is conferred 
those territories" do not have any bearing on the upon the Supreme Court by Art. 32 (1). Art. 32 
matter in hand. (2) details only the powers which that court may 

(62) It might possibly be suggested that Part (2) ^ , e , x 1 erc ‘f® ° f ,' he Jurisdiction confer- 

removes the ban which existed on the power of ^ Art :. 3 “ * S0 S clear from 

High Courts in Presidency towns to Issue high Cl- (3) of that Article which rays: 

prerogative writs outside the limits of those towns. Without prejudice to the powers conferred on 
It is unnecessary for my purposes to furnish a tbe Supreme Court by Cls. (1) & (2), Parliament 

reply to this argument. Madhya Bharat High , l I a L,, y Lil ‘" , , , ,, 

Court did not before 26-1-1950 possess the power , w b be f een re ^ eie uce is made to Cl. (1) 

to issue high prerogative writs nor did it exercise n so ^ a c au:>c which confers some power on the 

any Ordinary Original Jurisdiction. Though T Su P reme Court. What is that Power? I have al- 
may observe in passing, that if the view of Sir ready observed earlie r tha t power & Jurisdiction are 
John Beaumont expressed in ‘Hamid Hassan's case' sometimes used as convertible terms. If we turn to 
that issue of high prerogative writs was only an cl - (1) of Art - 32 wefind that, expressly, it purports 
incident of the original jurisdiction with which :? do no more than guarantee a right to move 
the High Courts of Calcutta, Bombay b Madras , Supreme Court by appropriate proceeding for 
were vested under S. 9 of the High Courts Act & enforcement of fundamental rights. Then, what 
their respective Letters Patent is accepted the ls / he P° wer conferred by this Clause to whicn 
hypothetical argument referred to in the opening reference is made in Cl. (3)? To my mind the 
portion of this para may require careful scrutiny Constitution by guaranteeing to the citizen the 

(63) Part 4: "For enforcement of rights con- m °T e L he Supreme Court und * r Cl. (1). 

ferred by Part III or for any other purpos?” As *>y. ne « e ^7 intendment, conferred 

already observed earlier, this is jus^armther way !!^!^lfA C 2f Ur ii the Jurisdictio "; 1 e P°wer to take 
of saying that the powers conferred may be exer- ^!L C H aUSeS , or . m , at 1 !:? rs relatlng to en ‘ 

clsed for any legal purpose whatsoever In other {?{' cement of fundamental rights. To put any 

words the powers conferred may be used In exer- fh^referen^V 00 ^ 0 CL (1) would be to render 
else of any Jurisdiction. I have already given the in ri n & ow | rs con * err f d by that 

reasons, which, to my mind, Induced the framers £ C , ' 31 upon , th A e Supreme Court meaning- 

of the Constitution to add the words "for enforce- ’w. language Art - 32 (3) is almost con- 

tnent of rights conferred by Part nr to the words the meanln e to be at- 

"for any (other) purpose." trlbuted to Art. 32 (2) &. inasmuch as, the langu- 

of ( hil contenOo atSar S u “Si arBUment ln suppor5 virtually the same, ?t should bT considered^as^con- 
Art 32 rtraSLSl « 1 °.k ^ tangu ®? e of cluslve °n the interpretation of that article also 

by the Supreme Court - Had it been Intended that the words in Art 32 .2) 

! ssBS-sSi-ti 

Jurisdiction “ C01 } ferrin & upon it ment of fundamental rights arises there would be 

mmmwmmm 
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by the words “without prejudice to the powers 
conferred o.i the Supreme Court by Cls. ( 1 ) k i2>” 
was to make it clear that the conferment by 
Parliament of powers under An. 32 (3) on any 
Coun would not m any way affect the powers cf 
the Supreme Coun to hear a motion or application 
for enforcement of fundamental rights. Were :t 
so a reference to Cl. (2) only would be sufficient 
& any reference to Cl. (1) would be unnecessary. 
Reference to that Clause makes it clear that the 
power to entenain & determine motions for en¬ 
forcement of fundamental rights was conferred by 
Cl. (1) & not by Cl. (2) as suggested by the 
learned counsel. 

(66) Art. 32 instead of strengthening Mr. Sam- 
vatsar’s argument lends support to the view taken 
by me. According to this new jurisdiction is con¬ 
ferred upon the Supreme Court to take cognisance 
of all causes or matters relating to enforcement 
of fundamental rights by Cl. (1 >. &; not by Cl. (Li 
which details only the powers that the Court may 
use in exercise of the jurisdiction conferred by 
Cl. (1). The omission of any clause corresponding 
to Cl. d) of Art. 32 in Art. 226 confirms me in 
the view that Art. 226 deals only with what lav 
be called the authority or capacity of the High 
Courts L not their jurisdiction in the sense of 
that expression as explained on p. 8 (see Para 12) 
of this judgment. 

(67) Mr. Samvatsar referred to the speeches of 
some members of the Constituent Assembly — in 
particular to the speeches of Hon*ble Mrs. Durga 
Bai k Hon hie Bakshi Tek Chand — when Arts. 23 
(now 32) L 202 (now 226) of the draft constitution 
were under discussion (see Constituent Assembly 
Debates, Vol. VII. No. 23. p. 937 k Vol. Vm. No. 17. 
p. 695). He argued on the basis of their speeches 
that the members of the Constituent Assembly in¬ 
tended Arts. 32 (2) k 226 (1) to bear the meaning 
which he attributed to them. As to this argumcn: 
I will content myself only with quoting certain 
observations of Patanjali Sastri J. in 'A. K. Gopa- 
lan v. State of Madras*, A.I.R. (37) S. C., 27 
para 112 p. 73: 

“A speech made in the course of the debates on 
a bill could at best be indicative of the subjective 
intent of the speaker, but it could not reflect the 
inarticulate mental processes lying behind the 
majority vote which carried the bill. Nor it is 
reasonable to assume that the minds of all those 
legislators were in accord. The Court could only 
search for the objective intent in the Legislature 
primarily in the words used in the enactment, 
aided by such historical material as reports of 
statutory committees preambles, etc. I attach no 
importance, therefore, to the speeches made by 
some of the members of the Constituent Assembly 
in the course of the debate on Art. 15 (now 
Art. 21)." 

(63) Lastly Mr. Samvatsar referred to a number 
of cases in which Art. 226 was interpreted in the 
sense suggested by him. I will consider all these 
cases but to begin with I wish to refer to two 
cases of Madras High Court in which reference 
was made to mv judgment in 'Anant Bhaskar 
Lagu’s case.* A.I.R. (37) 1950 M. B. p. 60 k that 
decision was dissented from by the learned Judges 
of that Court. Tne first is ‘Srinivasa Bhat v. State 
of Madras’, A.I.R. (38) 1951 Mad. 70. The reason¬ 
ing of the decision in ‘Anant Bhaskar Lagu*s case* 
which appears to have been adopted by the Ad/o- 
cate General of Madras in support of his conten¬ 
tion is referred to in para 3 of the judgment by 
Govinda Menon J. Haring stated the argument 
advanced by the Advocate General the learned 
Judge observed: 

“The question as regards the meaning of the 
phrase “for any other purpose" does not arise in 


this case for what the petitioners contend is 'hat 
their fundamental rights are infringed by the 
demand of security. We do not think it necessary 
to embark upon discussion about the meaning of 
the term “for any other purpose*’ k as to whether 
it is EJUSDEM GENERIS with the previous ex¬ 
pressions. In substance, the learned Advocate 
General contends that though under Art. 226 this 
coun may have power to issue the various writs, 
the exercise of such powers can arise only when 
the Parliament confers jurisdiction. We do not 
think that any such interpretation can be put upon 
the plain meaning of the statute. In our ooinion 
the strained meaning that is sought to be inferred 
from the plain words of Art. 226 cannot be justi¬ 
fied. It seems to us, therefore, that this court has 
both the power k jurisdiction to issue the wrts 
specified in Art. 226.” 


(69) There can be no doubt that the view of the 
learned Judge expressed after considering the 
argument advanced by the Advocate General, 
especially as this is in accord with the view of 
this article taken by nearly all the High Courts 
in the country, is entitled to great respect. I will 
however venture to point out that to construe 
Art. 225 without taking into consideration the full 
implication of the phrase “for any other purpose” 
which occurs at the end of Cl. (1) of the Article, 
does not appear to me to be the right approach 
to the question which was mooted before the 
Special Bench by the Advocate General. I find fur¬ 
ther that the point which was referred to ‘in para 
23 of the report, viz., that jurisdiction upon the 
Supreme Court to entertain k determine motions 
for enforcement of fundamental rights is conferred 
by Art. 32 (1) & not by Art. 32 (2) was not con¬ 
sidered by his Lordship. I must confess that the 
point was not discussed in detail in the judgment 
in ‘Anant Bhaskar Lagu’s case*. I have accordiiig- 
ly given my reasons for the view that jurisdiction 
upon the Supreme Court was conferred by Art. 32 
(1) k not by Art. 32 (2) in detail in the present 
case. To my mind this point is put beyond doubt 
by the wording of Art. 32 (3) in which a clear re¬ 
ference is made to the powers conferred upon the 
Supreme Court by Cl. (1) of the Article. 


(70) Another learned Judge who was a member 
>f the Special Bench in the Madras Case (Pan- 
hapagesa Sastri J.) deals with the matter *in 
lara 26 of the report. He expressed his concur- 
ence with the view taken by Govinda Menon J.k 
rhile recognising the distinction between juris- 
[iction k powers, points out that “jurisdiction mav 
Iso be implied in certain cases from the confer- 
ing of the powers”. He then refers to the words 
throughout the territories in relation to which it 
xercises jurisdiction” occurring in Art. 225 (1) * 
ibserves that these words would imply that tho 
ligh Court had powers to issue writs not onlv 
rithin the limits of its original jurisdiction hut 
hroughout the territories of Madras State. He L- 
onfirmed in the view taken by him from the 
onsideration of the general scheme of .he 
Constitution. Art. 226 confers the same powers 
•n even- High Court in the country. I venture 
o doubt if the arguments based on the use of the 
rords "throughout the territories in relation to 
rhich it exercises Jurisdiction" can lead to the 
onclusion inferred from them in relation to High 
courts other than those in Presidency Towns St 
rhich had no jurisdiction to Issue high prerogative 
i-rits & did not exercise any Ordinary Original 
;ivfl Jurisdiction. The argument based on -ne 
cheme of the Constitution Is too general to aa- 
nit of anv detailed examination. When I say •» 
do not 'mean to suggest that it has no force^ 
iuch an argument may even be decisive of i-i- 
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h, nnt UDOD an Article if to have universal jurisdiction._ In other words a 


u to scheme of the Constitution can properly oe 
made to determine the true construction of the 

Ar fS?‘The third Judge (Basheer Ahmad Sayeed J.) 
contented himself with expressing his concurrence 
with Govinda Menon J. on this question (see end 
of para 48) of the Full Bench judgment. 

(72) The other decision of the Madras H s n 

Court in which the majority judgment in ‘Anant 
Bhaskar Lagu's case* was referred to is 'V. G. Row 
v. State of Madras’, A.I.R. (38) 1951 Mad 14 1 . In 
that case the learned Chief Justice, though he ex¬ 
pressed his grave doubt as to the correctness of 
the decision of this court, based his own decision 
on the jurisdiction conferred on the Madras High 
Court by Art. 225 k not on any powers conferred 
by Art. 226. There is no reference in either ot 
these cases to Art. 35 of the Constitution or to 
the argument based thereon which will be found 
in para 24 of the report in 'Anant Bhaskar Lagu’s 
case’ A.I.R. (37) 1950 M. B. 60. Besides these 

two cases Mr. Samvatsar referred to 'Brajnandan 
Sharma v. State of Bihar/ A.I.R. (37) 1950 Pat. 
322 Jeshingbhai Ishwarlal v. Emperor, A.I.R. 
(37) 1950 Bom. 363 and State of Bombay v. Narot- 
tamdas Jethabhai, A.I.R. (38) 1951 S. C. 69. Our 
attention was further invited to the following 
passage at p. 84 of the report of the last mentioned 
case: 

“It is a fundamental principle of the construction 
of a constitution that everything necessary for the 
exercise of powers is included in the grant of 
power.” 

(73) This does not, to my mind, show that if a 
power is possessed by a Court of Law it can exer¬ 
cise it in relation to every cause or matter to which 
the same may be applicable irrespective of whether 
the court has not authority to take Judicial cogni¬ 
zance of that cause or matter. In the case of powers 
conferred by Art. 226, it is not that there is no 
jurisdiction in exercise of which those powers may 
be used. The jurisdiction with which our High 
Court is vested is mentioned in Art. 225. If we 
read the two articles together no difficulty arises. 
The first (Art. 225) gives the Jurisdiction k the 
second (Art. 226) enumerates the powers that may 
be made use of in exercise of the jurisdictions 
conferred by the former k the other article of the 
Constitution. 

(74) I do not examine the other cases in detail 
as in none of them the question which is before 
us was either raised or considered. 

(75) Having dealt with the main arguments ad¬ 
vanced by the learned counsel for the petitioner 
I may mention some of the reasons which to my 
mind constitute strong grounds for putting on 
Art. 226 the construction indicated by me in these 
pages. To begin with I shall consider what is the 
jurisdiction which Art. 226 (1) must be taken f o 
confer upon the High Courts if Mr. Bamvatsar’s 
contention is accepted. Obviously it is not the 
jurisdiction to issue a few high prerogative writs 
as they are called. If the article be taken to relate 
to jurisdiction (in the sense explained on page 8 
(see Para 12) of this judgment) then the Juris¬ 
diction conferred by it is much wider. It confers 
powers to issue: 

1. Any order (not necessarily a few high prero¬ 
gative writs, nor only orders in the nature of 
those or other writs) & 

2. for any purpose whatsoever. 

The authority thus conferred is subject to no 
limitation except that relating to territory. Clearly 
therefore if a Court has power to issue any order, 
& for any purpose whatsoever, it should be deemed 


cannot avail. This jurisdiction is unlimited in 
relation either to person, subject-matter or any 
other respect. Any attempt to place limitations on 
the jurisdiction thus comerred by Art. 226 — if 
that article confers jurisdiction — will be alto¬ 
gether unwarranted in view of the language used, 
either the article does not confer jurisdiction (ui 
the sense explained on page 8 (see Para 12) of 
this judgment) at all k is concerned only with 
the authority or capacity of the High Courts whiCQ 
may be restored to in exercise ot jurisdictions con¬ 
ferred by Art. 225 & other Articles of the Consti¬ 
tution. Or it confers a universal jurisdiction all 
embracing in its character, quality k purpose, un¬ 
restricted by any limitation except territorial. 
This is of course subject to other provisions of 
the Constitution k to the provisions of any Law 
of the appropriate Legislature made by virtue of 
the powers conferred on such Legislature by the 
Constitution. 

(76) If we now turn to Art. 225, the article which 
immediately precedes Art. 226 k which purports 
to be the main article dealing with the jurisdiction 
of the High Courts, we find that it lays down no’v 
only the jurisdiction which each High Court shall 
have after 26-1-1950 but also what jurisdiction 
each High Court ’shall not have*. This, as already 
pointed out eariler, is clearly implied in the words 
“shall be the same” as immediately before the 
commencement of the Constitution.” To my mind 
it is in the highest degree unlikely that having 
clearly laid down by Article 225 the jurisdiction 
which the High Courts shall have k also the 
jurisdiction which they shall not have, the Consti¬ 
tution should in the very next article confer upon 
them a universal jurisdiction all in its character, 
quality k purpose k subject to no limitation what¬ 
soever except what inheres in the Constitution or 
each High Court, viz., territorial. 

(77) If the construction put up by the learned 
counsel on Art. 226 (1) be accepted, logically, this 
should be the main Article dealing with the juris¬ 
diction of the High Courts & the marginal note to 
Art. 225 should more appropriately attach to this 
article rather than to the later. The reason for 
this is clear. Art. 226 (1) according to the view 
which we are asked to accept, confers a jurisdic¬ 
tion more comprehensive than that conferred by 
Art. 225. If it was tfitended by Art. 226 to confer 
upon the High Courts a universal jurisdiction with¬ 
in their respective States, altogether untram¬ 
melled in its exercise by any restrictions with res¬ 
pect to causes or matters of which they can take 
cognisance, the orders they can pass, tttfe persons 
or authorities against whom the orders issued can 
be effective or the purpose for which they might 
issue orders, for obvious reasons, it would be un¬ 
necessary to preserve as has been done by Art. 225, 
the jurisdictions vested in them before the Consti¬ 
tution came into force, except possibly the special 
jurisdiction conferred upon different High Courts 
by various special Laws. In any case it would, 
with Art. 226 in view, be meaningless to lay down 
that the High Courts shall not have any Jurisdic¬ 
tion other than what they had immediately before 
26-1-1950. This as already pointed out Is neces¬ 
sarily implied in the words "shall be the same" 
which we find in Art. 225. So far as possible we 
should not put on any article of the Constitution a 
construction which would result in laying its 
makers open to the charge of doing somethin? 
which is futile k without purpose. If all that was 
intended by Art. 225 was, that every jurisdiction 
vested In any High Court should be preserved in- 
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tact even after the new Constitution came into 
force, it could have been done by appropriate 
words which would not further imply that the High 
Court snail not exercise any new jurisdic¬ 
tion except such as may be specially provided by 
other articles. In any case, it is illogical that im¬ 
mediately alter Art. 225 the Constitution should 
purport to comer by Art. 226 upon every High Court 
a universal jurisdiction much more comprehensive 
in all respects than what was ensured lor it by 
Art. 225. It is not altogether without significance 
that in framing Art. 226 word “Jurisdiction'* has 
been scrupuiousiy avoided k the makers of die 
Constitution contented themselves with the use 
of the word “power'*, a word which in the Article 
immediately preceding was used in a connota¬ 
tion altogether different from that of “jurisdiction*’ 

(78) Again it will be seen that all the rights 
mentioned in the Part headed “Fundamental 
rights’* have not been created lor the first time 
by the Constitution. Most of the rights mentioned, 
in that Part were recognised even before the pre¬ 
sent Constitution came into force k there were 
Laws lor enforcing them. By placing them in 
Part III, the Constitution has classified them as 
belonging to a special category k the Laws that 
existed lor enforcing them have been given special 
sanctity. Art. 35 provides that subject to any modi¬ 
fication or adaptation made therein under Art. 372, 
all such Laws shall continue in force until altered 
or repealed or amended by the Parliament. It 
further lays down that they shall be given effect 
to "notwithstanding anything” in the Constitu¬ 
tion. In other words the provisions of the Consti¬ 
tution shall not affect any Law which existed be¬ 
fore 26-1-1950 for enforcement of any rights which 
have been classified as fundamental rights. 

(79) Among fundamental rights there are several, 
any infringement of which constitutes an offence. 
For instance the right mentioned in Art. 21 which 
provides that no person shall be deprived of his 
life or personal liberty except according to the 
procedure prescribed by the Law. This is a right 
which was recognised even before the present 
Constitution came into force k any invasion of 
that right has always been an offence under Chan. 
XVI of the Indian Penal Code. Naturally there 
existed Laws for inquiring into k for trial of such 
offences. The procedural law which applies to 
inquiries and trials relating to other offences 
applies also to any offence which, is an invasion 
of the right mentioned in Art. 21. Looked at from 
the side of the right infringed any proceeding, be 
it an inquiry or a trial relating to such an offence 
is a proceeding for enforcement of a fundamental. 
right. It follows therefore that the provisions of 
Criminal Procedure Code pertaining to inquiries 
k trials as they apply equally to offences which 
are infringements of fundamental rights k to 
other offences — are Laws for enforcement or 
fundamental rights. This is to say that onlv 
those provisions of Criminal Procedure Code which 
are particularly designated therein as relating to 
Inquiries or trials constitute laws for enforcement 
of fundamental rights, but the whole body of law 
enacted to bring offenders to justice, thus be¬ 
comes part of the Laws that existed for enforce¬ 
ment of fundamental rights. These Laws among 
other matters deal with the constitution of Crimi¬ 
nal Courts as also with the powers which the 
High Courts, may exercise in relation to cuminal 
matters. Thus the whole of this body of Law^ In¬ 
cluding the provisions contained therein relating 
to the powers which the High Courts may ex¬ 
ercise in dealing with Criminal matters constitu¬ 
tes Law for enforcement of fundamental rights. 
One of the provisions which forms part of such 
Laws is S. 5, of our Cr. P .C. which runs as follows: 


“1. All offences under the Indian Penal Code 
shall be investigated, inquired into, tried k other¬ 
wise dealt witn according to the provisions here- 
maiter contained. 

2. All onences under any other law shall be in¬ 
vestigated, inquired into, tried k otherwise deals 
with according to the same provisions, but subject 
to any enactment for the time being in force re¬ 
gulating the manner or place of investigating 
inquiring into, trying or otherwise dealing with 
such offences." 

(80) It follows therefore that in relation to the 
enforcement of some of the fundamental rights 
when the proceedings are on the criminal side, the 
High Courts can exercise only such powers as are 
given to them by the Criminal Procedure Code. 
In any such matter, even if we accept Mr. Sam- 
vatsar's interpretation of Art. 226, the High Courts 
would in view of S. 5 of Criminal Procedure Code 
be unable to issue any direction, order or writ 
which they could not do under some provision of 
that Code. 

(81) We may illustrate this by a concrete in¬ 
stance. A person is alleged to be illegally or im¬ 
properly detained in public or private custody. He 
makes an application to the High Court under 
Art. 226 of the Constitution. Can the court deat 
with it except under S. 491. Cr. P. C.? The right 
mentioned in Art. 21, as already observed was in 
existence even before the Constitution came into 
force. It Ls not a new right. The Law to enforce 
that right was contained in the Code of Criminal 
Procedure. The person so detained could if cir¬ 
cumstances justify such a course, make an applica¬ 
tion for bail. He could if so advised file a com¬ 
plaint against the person detaining him, before a 
Magistrate. If he was detained in public custody 
under a charge for some offence, he could ask for 
trial, so as to obtain his discharge or acquittal or 
he could approach the High Court under S. 491, 
Cr. P. C. As a result of S. 5 the violation of the 
right being an offence under the Criminal law 
could not be dealt with otherwise than under the 
provisions of the Code & the High Court if ap¬ 
proached in such a matter, cannot to my mind 
legitimately exercise any power other than those 
which it has under the Code. In view of Art. 35(b) 
the provisions of the Code applicable in such a ^asc- 
being Law' in existence for enforcement of funda¬ 
mental rights must be given effect "notwithstand¬ 
ing" in the Constitution. 

(82) Our attention was invited to the following- 
passage in the report of, 'In the matter of Ven- 
kateswarlu’, A. I. R. (38) 1951 Mad. 269, Para S 
of the judgment: 

"Though the original application was made- 
under S. 491. Cr. P. C.. we are invited to dispose 
of it under the powers conferred on this Court 
under Art. 226, Constitution of India as the latter 
provision has superseded all provisions of the Cr. 
P. C. which gave power k authority to the High 
Court to issue writs in the nature of abea c - 
corpus." 

The learned Judge, as is clear from his order, 
actually dealt with the matter under Art. 226, k 
it must be taken that he upheld the petitioners 
contention that S. 491. Cr. P. C. was superseded 
by the provisions of the Constitution. Apparent¬ 
ly his Lordship's attention w’as not invited to 
Arts! 21 k 35 (b) of the Constitution. In view of 
the last menitoned Article all Laws which existeQ- 
for the enforcement of a right which is mentioned 
in Part III of the Constitution remained unaffected 
k subject to any adaptations or modifications made 
therein under Art. 372 even after the Constitution 
came into force. They are not superseded or dis¬ 
placed by the provisions of the Constitution. 
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(83) I will show presently that this is the effect 
of Art. 35(b). That article provides that: 

“Notwithstanding anything in this Constitution 
(b) any Law in force immediately before the com¬ 
mencement of the Constitution in the territory 
of India with respect to any of the matters referr¬ 
ed to in Sub-cl. U) of Cl. (a).shall, subject to 

the terms thereof & to any adaptations & modi¬ 
fications that may be made therein under Art. 312 
continue in force, until altered or repealed or 
amended by the Parliament." 

Therefore in view of the opening words of that 
Article every Law in force immediately before the 
commencement of the Constitution continues m 
force even to-day provided it is a Law with respect 
to any of the matters referred to in Sub-cl. (i) 
of Cl. (a) of Art. 35. It is further clear from the 
opening words of the Article that the provisions 
of the Constitution must yield to any such Law. 
Special importance is attached to all such Laws 
& if any provision of the Constitution is incon¬ 
sistent with any of them, it shall not be given 
effect to. 

(84) We may next consider what are the matters 
that are referred to in Sub-Cl. (1) of Cl. (a) of 
Art. 35. Among other matters referred to there 
are matters for which Parliament may by Law 
provide under Art. 32 (3). Under Art. 32 (3) Par¬ 
liament is authorised to provide by Law that any 
Court other than Supreme Court may exercise all 
or any of the powers detailed In Art. 32(2) for 
enforcement of fundamental rights. In other 
words authority is given to Parliament to make 
provision by Law for enforcement of fundamental 
rights by Courts other than Supreme Court oy issue 
of directions, writs & orders etc. The enforcement of 
fundamental rights by courts other than Supreme 
Court by issue of directions, orders & writs Is 
thus a matter referred to In Sub-Cl. (i) of Art. 
35(a). It follows, therefore, that all Laws relating 
to enforcement of fundamental rights in force In 
India Immediately before 26-1-1950, still continue in 
force. Not only do they continue in force but the 
provisions of the Constitution are to have effect 
subject to those Laws. 

(85) Reference was also made in course of argu¬ 
ment to the observations of Changla C. J. in ‘In re 
Prahaiad Krishna’, A. I. R. (38) 1951 Bom. 25: 

The Power of the High Court under Art. 226 
?f the .F 0 ? stl ^ u °n Is no longer confined to issue- 
v I 'L Wr ‘ lS n ,i he nature of habeas corpus. It has 
the p ? wer t0 issue an y direction, ;,ny 
f,mL« r ,n y I 1 for the P ur P° se of enforcing 

Court & l ° the eXtent that the Hi ?h 

S l^t or h h k 1 necessary t0 lssue the common 
, hab u? S « M y us for the enforcement of 
ta I< rieh .w 11 has been Given that power 
notwithstanding the fact that that power mav be 
outside S. 491, Cr. P. C. & may be wider ttShl 
power conferred under that section » 

thinT n A o rt - 8 5 ,b l ) ls correct 1 venture to 

tbat .P° wer to issue orders (of any kind) 

XT a * Ar - 22 r ""*“«* entltle the High 
Court to abrogate a Law which was specially kept 

tton° r< When* n ArtlCle ln part 111 of tbe ConstltS- 
telLTf, i a Person says that he ls Illegally ue- 

Indlan {KoWw®** 018 .? SOme offence under the 

that all P snrh o?r de has been comml tted. We know 

a J‘ ™oh offences must under S. 5, Cr P C 

the d Sde^ h u n f aC fK r fi nce wlth the Provision's of 
ine code & not otherwise. This is a t™ w 

SdngeTbv the 1 m fu , nd f an ? ental right which Is 
tt* nSmAiS? 81 & J mproper detention of 
fore S T h . e Hl 8 h c °urt, there- 

s ^ ^ be Justified ln Ignoring thaf T aw 

upon V it n by r A C rt U 22 e 8 t0 T th fhf neral powers confer red 
of the Craii+H^ 6, I n thls case aJso the attention 
oi the Court does not appear to have been invited 
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to Arts. 21 & 35 of the Constitution. It is no reply 
to this argument that there is no inconsistency 
between S. 491, Cr. P. C. & Art. 226 of the Con¬ 
stitution. Art. 226 11) is inconsistent with S. 5, 
Cr. P. C. 

(86) In view of Arts. 21 & 35 (b) the Law relating; 
to habeas corpus (it one may use such an expres¬ 
sion) then as embodied in £. 491, Cr. P. C. which 
superseded the ancient writ of habeas corpus (see 
C. P. Matthen v. District Magistrate, Trivandrum, 
I. L. R. (1939) Mad. 744; 'Hamid Hassan v Ban- 
warilal 1 . 51 CWN 716 at 722 continues in force 
•'notwithstanding" in the Constitution. Yet we 
are asked to hold that under Art. 226 the High 
Courts could issue a writ in the nature of habeas 
corpus independently of S. 491, Cr. P. C. 

(87) It is clear, that if we accept Mr. Samvat- 
sar’s contention and put upon Article 226 the in¬ 
terpretation suggested by him we necessarily 
charge the Constitution makers with a glaring in¬ 
consistency. In view of S. 5, Cr. P. C. the High 
Courts cannot use their powers under Art. 226 in 
any Criminal matter. We should not put such a 
construction upon the article if it is capable of 
any other reasonable construction without strain¬ 
ing the language. I have already pointed cut the 
construction which should be put upon this article. 
This is not only a reasonable interpretation but 
in fact that most natural interpretation of the 
language used. The aricle, as it purports to ray, 
confers certain powers upon the High Courts. It 
deals not with their Jurisdiction but with their 
authority or capacity. It mentions powers which 
may be exercised by them in all causes or matters 
whereof they can properly take cognisance. 

(88) It seems to me that the mention of five 
high prerogative writs has led to some miscon¬ 
ception as to the proper construction to be put on 
Art. 226. In my opinion no significance whatso¬ 
ever should be attached to the mention of these 
writs. Even without any such mention in Art. 32 
U) or 226 (1), the Supreme Court & the High 
courts would have been competent to issue order? 
& directions on the lines of those writs. Having- 
been granted a general power to issue writs onv 
of those Courts need not necessarily confine itself 
to orders or writs which are isued in England. If 
that is the correct view of the powers conferred 
the mention of five writs by name can serve on?v 

rnnr? U I5°i S 5 V,Z ; 10 ensure that an argument r hnt 
Couit could not issue such writs shall not avail. 

(89) If we disregard the mention of these writs 
for a moment & read that article alone with the 

prccedes much of the 
dSion^ y fn Uffrfo? ar M n would disappear. Juris- 
S n mo * tions in c ™ses or matters 

cont^d J"ffiL c rnent of fu » d amental rights Is 
K on l he Sl| P>'eme Court by Art. 32 (1) & 
Sf. ^^uent ci. 32 (2) enumerates the powers 
t ^ e j, C ?, urt can exercise for the purposes of 
that jurisdiction. Similarly i n the case Sf Li 
Courts, jurisdiction Is conferred by Art 2’>5 & the 
next article details the powers whlEh thev ein 

spssssl# 

force R was obviously Intended to give them en 
hanced powers. Hence this article 

that the new Constitution has been J etiT * 
thousands of applications have been enter^ln^t- 
disposed of by various High CouKdft^ 
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Jtfaturally therefore I have given the matter much 
anxious consideration. Yet, with all the resoect 
naturally due to this almost overwhelming mass 
of authority the construction which has been put 
by the courts upon that article appears to me not 
only illogical but exposes the Constitution makers 
to the charge of inconsistency. I further ap¬ 
prehend that it is likely to give rise to serious 
difficulties in future. The universal jurisdiction 
which, it is said, has been conferred by this aritcle 
upon every High Court will be exercised differently 
in each court, k may be as time passes justice in 
the various States in our country vary somewhat 
in the same measure as equity was at one time 
said to do in England. 

(91) Before bringing this judgment to a close ‘I 
may notice an argument addressed to us on S. 14, 
General Clauses Act. That section provides that 

where by any Central Act or Regulation. 

-any power is conferred then unless a different in¬ 
tention appears that power may be exercised from 
time to time as occasion arises. This does not 
.mean that conferment of powers upon a court 
carries with it by necessary implication the 
authority to take judicial cognisance of every 
•cause or matter in relation to which it is possible 
to exercise that power. 

(92) For the reasons given above I am of opinion 
that this application is not entertainable k should 
be dismissed with costs. 

(93) SHINDE, J.: These two references have 
been made by the Division Benches as the learned 
Judges constituting them doubted the correctness 
of the majority decision of the Pull Bench in 
'Anant Bhaskar Lagu v. State’, Cr. Misc. Appln. 
No. 22 of 1950. The majority view, to which I 
also subscribed was that Art. 226 of the Constitu¬ 
tion of India only confers powers on the High 
Courts, which except under the existing jurisdic¬ 
tion, cannot be exercised until Parliament or other 
appropriate legislature confers jurisdiction on 
High Courts under Art. 32(2) or under List I or 
II of Sch. 7 of the Constitution. On reconsidering 
the question in all its aspects afresh, I am driven 
to the conclusion that the view taken in 'Anant 
Bhaskar Lagu v. State’, needs to be revised. 

(94) The question that we have to determine is 
-has Art. 226 of the Constitution conferred on 
High Courts only powers as distinguished from 
jurisdiction?" Mr. Samvatsar k Mr. Trivedi wno 
appear for the petitioners contend that Art. 
226 of the Constitution is self contained in so 
far as it indicates the forum, territorial juris¬ 
diction, remedy to be used, the person against 
whom it is to be used k in case of funda¬ 
mental rights even the purpose for which 
remedy is to be used. They further contend that 
where power is conferred it must be exercised. 
The learned Advocate General who still supports 
the view of the majority in ‘Anant Bhaskar v. 
State’, argues that Art. 226 refers only to sanctions 
as does Article 32(2) k that it does not confer any 
jurisdiction on High Courts; that Art. 226 does 
not state who can apply nor the mechanism that 
is to be used. He further argues that writs can be 
issued only by a court that possesses original 
jurisdiction k that in so far as this court is not 
vested with original jurisdiction, it has no power 
to issue writs. 

(95) Before launching on the discussion as to 
whether Art. 226 has conferred jurisdiction or not. 
it is necessary to reproduce Arts. 32 k 226 in ex- 
tenso as reference will have to be made to them off 
k or in the course of the discussion. Art. 32 is as 
follows: 

"1. The right to move the Supreme Court by 
appropriate proceedings for the enforcement of 
the rights conferred by this Part is guaranteed. 


2 . The Supreme Court shall have power to »ssue 
directions or orders or writs, including writs in che 
nature of habeas corpus, mandamus, prohibition 
quo warranto k certiorari, whichever may be 
appropriate, for the enforcement of any of the 
rights conferred by this Part. 

3. Without prejudice to the powers conferred 
on the Supreme Court byCls. (1 ) k (2), Parliament 
may by law empower any other court to exercise 
within the local limits of its jurisdiction all or 
any of the powers exercisable by the Supreme 
Court under Cl. (2). 

4. The right guaranteed by this article shall not 
be suspended except as otherwise provided for by 
this Constitution." 

Art. 226 reads thus: 

1. Notwithstanding anything in Art. 32, every 
High Court shall have power, throughout the ter¬ 
ritories in reiation to which it exercises jurisdic¬ 
tion, to issue to any person or authority including 
in appropriate cases any Govt, within those ter¬ 
ritories directions, orders or writs, including writs 
in the nature of habeas corpus, mandamus, pro¬ 
hibition, quo warranto k certiorari, or any of 
them, for the enforcement of any of the rights 
conferred by Part III k for any other purpose. 

2 . The power conferred on a High Court by 
Cl. (1) shall not be in derogation of the power 
conferred on the Supreme Court by Cl. (2) of 
Art. 32." 

(96) That there is a distinction between powers 
k jurisdiction can hardly be controverted. In 
A.I.R. (38) 1951 Mad. 70, Panchapagesa Sastri J. 
observed that there was a difference between 
jurisdiction k power (vide 'page 83 para 26). 
Jurisdiction is defined in Wharton’s 'Law Lexicon* 
as legal authority or extent of powers. In A. I. R. 
(8) 1921 Cal. 34 several definitions of jurisdiction 
have been given. One of them is "the power to 
hear k determine Issues of law k fact." Power on 
the other hand is described as the means by which 
effect is given by courts to their decisions, dut 
this distinction does not appear to be always 
maintained. In A. I. R. (8) 1921 Cal. 34 one of 
the definitions of jurisdiction is 'the power or 
authority which is conferred upon a court by the 
legislature to hear k determine causes between 
parties k to carry the judgment into effect." 

(97) Assuming however that there is a fine dis¬ 
tinction between powers k jurisdiction, what we 
have to determine is whether Art. 226 confers 
jurisdiction on High Courts or not. It is n^t 
seriously contended that jurisdiction must be con¬ 
ferred in specific terms not has any authority been 
cited in support t)f such a proposition (sic). Juris¬ 
diction can be inferred from the language of the 
statute itself. For instance the language of S. 491 
Cr. P. C. does not confer jurisdiction on the Hign 
Court in express terms; yet the Advocate General 
concedes that the section does impliedly confer 
jurisdiction on High Courts. There is no doubt 
therefore that jurisdiction need not be conferred 
in express terms. 

(98) Proceeding further we have to examine if 
there is anything in the language of Art. 226 which 
is capable of being oenstrued as conferring jurisdic¬ 
tion impliedly on High Courts. The opening word3 
of Art. 226 are particularly significant. The Article 
opens with the words 'Notwithstanding anything 
in Art. 32* This 'non-obstante* clause clearly in¬ 
dicates that the framers of the Constitution en¬ 
tertained some fear of conflict with Art. 32 k con¬ 
sequently to avoid that conflict this ‘non-obstante 
clause was inserted in the Article. It would op 
permissible therefore, to examine Art. 32 to oscer- 
tain what that conflict but for that clause would 
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have been. Art. 32 Cl. (1) guarantees the right to 
move the Supreme Court for the enforcement or 
rights conferred by Part III of the Constitution. 
Cl. (2) of the Article provides powers. Cl. (3) 
confers on Parliamenc power to empower any court 
to exercise within the local limits of its jurisdic¬ 
tion all or any of the powers exercisable by the 
Supreme Court under Cl. (2). Cl. (4) declares tnat 
the right guaranteed by the article shaU not he 
suspended except under Art. 359 of the Constitu¬ 
tion. Art. 226 Cl. (2) provides that the powers con¬ 
ferred on a High Court uy CL (1) shall not be 
in derogation of the power conferred on the Supre¬ 
me Court by Cl. (2) of Art. 32. This clause mages 
it abundantly clear that the power to issue writs 
etc. for the enforcement of fundamental rights 
is conferred both on High Courts & the Supreme 
Court. Unless powers are conferred on both the 
Courts, there could be no question of High Court 
powers being in derogation of the Supreme 
Court powers. If therefore the apprehended con¬ 
flict was confined only to Cl. (2) of Art. 32, *non- 
obstante* clause was unnecessary. Because if the 
language of Cl. (2) of Art. 32 gave the impression 
that the powers enumerated therein are conferred 
only on the Supreme Court, Cl. (2) of Art. 226 
clearly dispelled that misapprehension. Besides if 
the apprehended conflict was restricted only to Cl. 
(2) oi Art. 32, there is no reason why the framers 
of the Constitution should not have specifically 
mentioned it. I am, therefore, clearly of the 
opinion thfit the apprehended conflict did not 
relate (at any rate solely) to Cl. (2) of Art. 32. 
CL (4) of Art. 32 has no relation to Art. 226 at 
all. So there could be no conflict wfth that clause. 
The scope of conflict, therefore is narrowed down 
^ *3* of Art. 32. It is admitted by 

both the parties that CL (1) confers jurisdiction on 
the Supreme Court. Cl. (4) gives Parliament 
power to empower any court other than the 
Supreme Court to exercise powers similar to those 
exercised by the Supreme Court under CL (2). It 
is evident, therefore, that both these clauses refer 
to jurisdictions one which is already conferred & 
the other which is to be conferred. If the apprehen- 
aspect of these two clauses, it leaves no 

»inn bt i^ ha !f?f V . er toat ^ framers Of the constltu- 
SmIFSKS? t V' 0, ? fer Jurisdiction as well. In 

r V i t n? ? e f S 0f Bharat Bank \ A - I R 
188 Mahajan J. observed as follows: 

j. “fences with the words 'Not¬ 
withstanding anything in this chapter’,. These 
words indicate that the intention of the Constitu- 
tion was to disregard in extraordinary cases -.he 

thJs^nnrf’c c< j! ntalned1,1 the previous Articles on 
T^193' para 20^ entertaln a PPeals" (Vide 

As Art. 226 commences with the words 'Notwlth- 

rnn,Mf n H hing 1,1 ^ 32 '' the intention of 

SntSnert fn 1 2 n f 10 dlsre K ard the limitation 
contemed in Art. 32 on the powers of the High 

J? * e Regard the limitation contained 

^ l - (3) of Art- 32, it is obvious that It is un- 

Jj£ rIiament to confer jurisdiction on 

C ° u £- 7116 sam e result will follow if we 

^5 egard the limitation contained in Cl. d) of 

4 mrp 3 rL /P 1, J l) leads to the Inference that the 
p°“ft aI °ne can be moved for the enTorce- 

SSfi2dS n< 5“l ent ^, rlghts - If tWs Jhnltation be 

e , de ^ that the Hlgh Cour ts 

S-oK^ W e i 0r L h f. San l e . purpose Thus the 

"1 th whlch Art - 226 opens 
constihiHnrf 00 ? K 0f eht on the Intention of the 
Art mT: 1 have no hesitation in holding that 

Jurisdiction on High Courts. 

Art. 228 ^£1 for , ^ sake of argument That 

•ev?n then^SS?, ^ powers * ho jurisdiction, 
even then there is no bar to the exercise of these 
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powers. Art. 367 Cl. (1) of the Constitution pro¬ 
vides that the General Clauses Act of 1897 is to 
apply for the interpretation of the Constitution. 
The Article reads as follows: 

•T. Unless the context otherwise requires, tne 
General Clause Act, 1897, shall subject to any 
adaptation & modifications that may be made there¬ 
in under Art. 372, apply for the interpretation of 
this Constitution as it applies for the interprets- 
tion of an Act of the Legislature of the Dominion 
of India.” 

The language of CL (1) of Art. 367 is quite clear. 
S. 14, General Clauses Act, has not been modified 
under Art. 372. Hence S. 14. General Clauses Act 
can be applied for the interpretation of the Con¬ 
stitution. This Clause may be usefully reproduced 
here. It runs as follows: 

"Where by any Central Act or Regulation made 
after commencement of this Act any power is 
conferred then unless a different intention 
appears, that power may be exercised from tune 
to time as occasion requires.** 

This section enjoins that power conferred is to 
be exercised unless a different intention appears. 
There is nothing in the language of Art. 226 to 
suggest that the intention of the Constitution is 
that the powers conferred are not to be exercised. 
In these circumstances I see no reason why powers 
conferred under Art. 226 may not be exercised. 

(100) An argument has advanced that had the 
framers of the Constitution intended to confer 
jurisdiction under Art. 226 there would have been 
a reference to High Courts In CL (1) of Art. 32. 
This argument presupposed that the rights con- 
lerred under Art. 226 are analogous to those given 
under Art. 32 in all respects. But it is not so. The 
right to move the Supreme Court for the enforce¬ 
ment of fundamental rights is guaranteed In 
other words no legislature can take it away or 
abridge it. The framers of the Constitution did not 
intend to extend the same guarantee in respect of 
the right to move the High Court. CL (4) of Art. 32 
lays dowm that the nght to move the Supreme Court 
shall not be suspended except under Art. 359. The 
Constitution did not intend to attribute the same 

2^n*>**jM* 0f a sub J ect to m ove the 
High Court. Omission of reference to High 

Courts in CL (1) of Art. 32 is due to my mind to 
these reasons & not to non-conferment of jurisdic¬ 
tion. 

(101) Another argument addressed to us refers 

«. e C° nst ‘tution. It is contended 
tha t * f the Constitution had intended to confer 
such wWc jurisdiction on the High Courts, there 
would have been (no?) need to continue S. 491, Cr. 

fnr£ In fhi 5 ' Speclfl ? Relief Act. There is some 
L 0 ^ e J n this argument. But continuance of s. 491 

Cr ‘ . P ; c . * 45 ' Specific Relief Act, is not In¬ 

consistent with the conferment of jurisdiction 
under Art. 226. Art. 35 reads thus: 
•■Notwithstanding anything in this Constitution, 

a Slf?*^ aU have - & the Legislature of 
m not have ’ power to make laws— 

(l) with respect to any of the matters which 
under clause ( 3) of article 16, clause (3) of Art. 32. 

“p?rtoSi : 34 r ay 6e Pr0rilled ,0r by “ w 

til) for prescribing punishment for those act 3 
which are declared to be offence under this Par? 
& Parliament shall, as soon as may be after the 
commencement of this Constitution, make lavra 

to ln P lSctW nIShment for the acts 
commencement of thb* CoStltStlfn b thTten? 

for punishment for any act referred to 5I°sutHCL 
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(ii) of that clause shall subject to the terms there¬ 
of & to any adaptations & modifications that may 
he made therein under Art. 372, continue in force 
until altered or repealed or amended by Parlia¬ 
ment.’’ 

(102) The matter to be provided for bv law of 
Parliament under Cl. (3) of Art. 32 Is to empower 
courts other than the Supreme Court to exercise 
powers exercisable by the Supreme Court under 
Cl. (2) of Art. 32 for the enforcement of funda¬ 
mental rights. Cl. (b) states that any law in force 
immediately before the commencement of this Con¬ 
stitution in the territory of India with respect to 
any of the matters referred to in Sub-cl. (i) of Cl. 
(a) shall subject to the terms thereof & to any 
adaptations & modifications that may be made 
therein under Art. 372 continue in force until al¬ 
tered or repealed or amended by Parliament. The 
law for the enforcement of fundamental rights 
prevailing in India immediately before the com¬ 
mencement of the Constitution was contained m 
S. 491. Criminal P. C., & S. 45. Specific Relief Act, 
Therefore both these sections are to continue in 
force. This gives rise to a query as to why these 
sections are continued in force if Art. 226 has con¬ 
ferred wider powers & jurisdiction. This question 
Is not easy to answer. Perhaps when Art. 35 was 
considered, it was not contemplated to confer 
wider powers & Jurisdiction on High Courts; or 
may be the framers of the Constitution thought 
it unnecessary to repeal these innocuous sections. 
These sections are not inconsistent with Art. 226. 
Powers under Art. 226 overlap those under S.491 
Cri. P. C., & S. 45, Specific Relief Act. The 
adaptation of laws order issued on 26-1-1951 has 
made the following change in the Specific Relief 
Act. For S. 50 substitute: 

“50. 'Saving of power of High Court to issue 
mandamus’. — Nothing in this chapter shall affect 
the power conferred on a High Court by Cl. (1) 
of Art. 226 of the Constitution.” 

S. 50. Specific Relief Act, ran as follows: 

“Neither the High Court nor any Judge thereof 
shall hereafter issue any writ of mandamus.” 

If powers under Art. 226 were not intended to be 
exercised, there was no need to repeal S. 50, 
Specific Relief Act. This repeal of old S. 50, 
Specific Relief Act, is also an indication of the 
fact that powers under Art. 226 were intended to 
be exercised. 

(103) It is no doubt true that the scope of pur. 
pose for which powers under Art. 226 can be used 
is very wide. But we need not fight shy of these 
powers on that score. Courts exist for the ad¬ 
ministration of Justice. It is to administer Justice 
that the tribunals of the state are established 
Justice is administered according to the law of 
the state are established. Justice is administered 
according to the law of the State. The purpose 
contemplated by Art. 226 is. therefore, no doubt 
a legal purpose. The expression 'purpose' con¬ 
templated by Art. 226 cannot include a matter 
with which a court of law cannot deal. ‘Bagaram 
v. State of Bihar’ A.I.R. (37) 1950 Pat 387 Meredith 
C.J. made the following observations: 

“Undoubtedly, therefore. Art. 226 contemplates 
the issue of writs & directions for purposes other 
than the enforcement of the fundamental H ghts. 
At the same time, the words can hardly mean that 
the High Court can issue writs for any purpose 
it pleases. I think the correct interpretation is 
that the words mean for the enforcement of any 
legal right & the performance of any legal duty 
To that extent the words must be read 'ejusdem 
generis’, which is the ordinary principle of con¬ 
struction." (vide para 5.) 

In A.I.R. (37) 1950 Bom. 363 Chagla C.J., also 
made similar observations: 


“It has been suggested by the Advocate Generis 
& I agree with him — that the court will not 
exercise its powers under Art. 226 in a matter 
which it cannot deal with judicially, nor would- 
it take notice of any thing which it cannot take 
notice of judicially, nor would it interfere with 
the action of an executive officer unless it is saaa- 
fled that the executive officer Is under an obliga¬ 
tion to do something or to forbear from doing 
something.” 

The scope of the purpose in Art. 226 is, therefore, 
limited to legal rights. 

(104) Even if the scope of purpose is restricted 
to legal rights, it is still very wide indeed. Resort 
to this remedy may render other legal remedies 
superflous. In my opinion that is not sufficient 
reason to deny redress under Art. 226. Remedy 
under Art. 226 is extraordinary & relief should be 
granted under it only when ordinary legal process 
cannot afford adequate & prompt relief. High 
Courts possess powers to frame rules under Art. 
225. This Court is also vested with powers to 
frame rules for regulating its procedure under 
S. 34 High Court of Judicature Act, of 1949. These 
rules can lay down the conditions under which aa 
application under Art. 226 may be entertained. 

(105) It has been argued by the Advocate 
General that as this Court has no original Juris¬ 
diction, it cannot issue any writs. It is true thal 
this court has no original civil or criminal Juris¬ 
diction: But what we have to consider is whether 
such a jurisdiction is necessary for the issue of 
writs. In ‘Venkataratnam v. Secy, of State AJJt 
(17) 1930 Mad 896 Venkatasubba Rao J. made 
following observations: 

“I must guard myself against being understood 
that the term ‘original Jurisdcition' in this con¬ 
text connotes that the writ cannot be issued out* 
side the limits of the city. This is not the sense 
in which that expression is used. The Jurisdiction 
in exercise of which the writ is granted is original 
as contrasted with appellate. This Jurisdiction 
termed ‘Original’ is not to be confused with 
’original civil Jurisdiction’ mentioned in CL 12, 
Letters Patent. The last mentioned Jurisdiction 
can be exercised by its very nature within certain 
local limits. But the Jurisdiction possessed by tM 
High Court in the matter of certiorari is supervi¬ 
sory or corrective & on the English analogy ex¬ 
tends over all inferior tribunals amenable to its 
authority.” (vide p. 902). 

In the same case the observations of Wallis, OJ+ 
in ‘Chief Commissioner of Income-Tax v. North 
Anantpur Gold Mines, Ltd., A.I.R. (8) 1921 Mad 
524 are quoted, which being pertin*ent to the pro * 
sent discussion, are reproduced here. He observe*: 

“Now the issuing of the writ of mandamus to 
secure the performance of a public duty where 
no adequate remedy existed by action or otherwise 
was. it seemed to me, clearly an exercise of original' 
Jurisdiction. It was a proceeding originating ® 
the court issuing it, & might be directed lnft 
proper case to any class of public officer, executive 
or Judicial.” 

He further observes: 

Having regard to these alternatives it must t* 
held that in India this court’s power to Issue the 
writs of certiorari falls within its original Jurto-. 
diction as distinguished from its appellate or other 
jursdictlon & it Is In this sense that“P™*" 
sion ‘original jurisdiction’ is used In a 110, Oon. 
of India Act.” 

Odgers in his ‘Commentary on the Common law 
of England’ (1911, page 1020) states as foDoWB: 

“Even among courts of Record a distinction ca™? 
to be recognized as soon as the ascendencyaf. 
King’s court was established over local tnwrar 
Courts of record were divided into Superior w 7 


1951 


Dayabhai v. R T. Authority (FB) (Shinde J.) Madhya Bharat 139 


Inferior courts of Record, the latter being so 
called because, like courts not of Records, their 
proceedings are subject to the supervision of the 
High Court of Justice or some other Superior 
Court. This supervision is exercised by means of 
various writs, of which the writs of mandamus, 
certiorari & prohibition are the most important." 
Hammond in his ‘Concise Legal History of 
England’ writes thus: 

"Furthermore, the King's Bench not only exer¬ 
cised its criminal jurisdiction & the civil juris¬ 
diction & the civil jurisdiction which it took from 
the court of Common Pleas, but it took to superin¬ 
tending the workings of the inferior courts through¬ 
out the country. At one time It even tried to 
exercise a supervision over the Court of Ex¬ 
chequer, but this proved unsuccessful; but the 
inferior courts it did very effectively control Dy 
means of the following writs, which are often 
spoken of as the 'prerogative writs' namely, Mana- 
mus, Prohibition, Certiorari & Error.'' 

(106) The authorities clearly indicate that the 
writs are not issued in the exercise of original 
civil or criminal jurisdiction but in the exercise 
of supervisory Jurisdiction 4 that the term original 
Jurisdiction is used in the sense that the writs 
originate in the High Court. 

(107) It has also been contended by the Advocate 
General that Art. 226 provides no mechanism for 
the exercise of powers. If we read Art. 226 care¬ 
fully we And that it contains the following: 

(a) the forum; (b) the territorial Jurisdiction- 
(c) person or authority against whom orders, 
directions 4 writs may be directed; (d) purpose 
for which the powers may be invoked; (e) nature 
of remedy to be resorted to. It does not state 
two things: (1) a person who can apply. ( 2 ) the 
procedure to be followed. The former is impliedly 
provided for by the Article. If the powers are 
to be exercised for the enforcement of fundamental 

Iff V 0 / l he 4 enfor cement of legal rights, It 
f°''0W8 fnat that person can apply whose funda- 

?!?*£ ?£ ht , « 0ther ,egaI 118111 ls infringed. As 

for at ^T' “ alraady stated, rules framed 

for regulating the procedure under S. 34. High 

SE-rt' Ct, -r h Can ! ay down the Procedure to be 
followed. The rules. Inter alia, may provide for 

manna?” th J; appIlcatlon , affidavits, time limit, 
etc^tc ° f hearing * me thod of enforcing the order, 

(108) Lastly I would like to add a few authorities 
in support of the view I have taken. In AIR (37) 

?i th thls , background, it is necessary to 
Jj{™ to the provisions of Art. 226. In the first 
place, that Article confers upon this Court a verv 
v “t territorial jurisdiction, in rejects of 
J** “ us€d to taje before Ltho teiritorffi 
rest / Ic ^ d t0 th e ordinary origin^ 

jurisdiction has been extended to the whole^tate 

iSSS7‘ £*2%’ Jts Jurisdiction is not 
confined to the writs which it Issued in the past 
but power has been conferred upon it to Lup 

o^ e the 0t rt' hf dm ? r Wrlts for enforcement of any 
°f, to. e rights conferred by Part m which deals 

•d m w, da ”? ental rights ' tt ,s not Possible to read 

Sh & fo1lo r L° r K WrltS ’ as ^ be,ng ‘ eJusdem Beneris 
or wriKfiT’ b f ause tocse 'directions, orders 
go^l?incSJ^ cate K°ry in which cate- 
w mcl V ded writs in the nature of hahea, 

enr °rcement of fundamental rights but for 


any other purpose. It is clear to my mind that 
'any other purpose' was embodied in this Article 
in order to remove any doubt that the High 
• Court's jurisdiction to issue these writs was con¬ 
fined merely to the enforcement of fundamental 
rights because the High Court could issue a writ 
otherwise than for the enforcement of funda¬ 
mental rights, 4 that power of the High Court 
is saved & safeguarded by providing in Article 226 
that the writs can be issued not only for the pur¬ 
poses of enforcement of fundamental rights but 
also for any other purpose. It is perhaps inter¬ 
esting & also instructive to compare the power 
of the Supreme Court in this respect with the 
powers conferred upon the High Court. The 
Supreme Court being a new court just set up under 
our Constitution special powers had to be con¬ 
ferred upon that court, & therefore, Art. 32 (2) 
confers upon the Supreme Court the power to 
issue — direction or orders or writs including writs 
in the nature of habeas corpus, mandamus, prohi¬ 
bition. quo warranto & certiorari for the enforce¬ 
ment of any of the rights conferred by this Part 
Therefore, whereas the jurisdiction of the Supreme 
Court is restricted to the issuing of writs 4 orders 
only for the purpose of enforcement of fundamental 
rights, the Jurisdiction of the High Court ls much 
wider & as I said before, these orders 4 writs can 
be issued for other purposes which purposes were 
availed of by the High Court prior to the enact¬ 
ment of the Constitution. 

Now, the Advocate General has contended (hat 
so construed the Jurisdiction of the High Court 
would be very extensive 4 may be exercised in a 
, which , may seri ously Interfere with the ad- 
to e State. To have Jurisdiction is 
one thing to exercise Jurisdiction ls another- 4 
lha a nnr n0t sU «htest doubt that as in the past 

when prerogiitive writs were issued by this Ct. with 

standinff^ho” 1 * H cautl ° n - 111 toture also, notwith- 
°° n fc rment Of extensive jurisdiction 
Court - toe Power of this Court will not 
be lightly exercised. On the other hand I see 

mentaf°ri£»hf ly approprla te case the'funda- 

the Su? 55 .im L C t ? et l are vl °lated or affected 
riWim d ** r # e,u ctant to exercise the JurLs- 

the Co.. 7 f W Sn Vo” CITed upon lt; ' Undoubtedly, 
linnn tic 1 J of lts own mot,0 n Put limitations 

°Y n Powers. It has been suggested bv 
the Advocate General - 4 1 agree with Wm 

to ? 4 Court will not exercise its power under 
i 2 ^? to a matter which it cannot deal with 

-- rusSre 

officer unl,K 'tV^Med'K 1 that" JSS 
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the directions do not conform exactly to one of the 
writs specifically mentioned that does not matter 
We are given the widest powers of issuing direc¬ 
tions, orders or writs, A* in the present case, De¬ 
sides making a declaration that the order is 
void, I would issue a direction upon the State Govt 
prohibiting it A any of its officers from taking any 
action for the enforcement of the order in ques¬ 
tion.” 

In A.I.R. (38) 1951 Mad. 269 Govinda Menon J. 
observed.: 

"Art. 226 of the Constitution provided us with 
all the powers which a High Court of Justice in 
England has under the Common Law for the is¬ 
suing of prerogative writs. We have the power to 
issue, in appropriate cases, even to the Govt, 
directions, orders or writs including writs in the 
nature of habeas corpus, etc., for the enforcement 
of any of the rights conferred by Part III, namely 
fundamental rights A for any other purpose. In 
such circumstances, if w r e are satisfied that the 
arrest A detention of the petitioner herein con¬ 
travened the rights, privileges or immunities which 
he enjoyed as a member of the Madras Legislature, 
we would very unhesitatingly issue the writ A 
direct his release as had been done by the English 
Court.” 

(110) In A.I.R. (38) 1951 Bom. 25 Chagla, C.J., 
made the following observations: 

"The power of the High Court under Art. 226 
is no longer confined to issuing W’rits in the nature 
of habeas corpus. It has been given the power 
to issue any direction, any order, or any* writ for 
the purpose of enforcing fundamental rights, A it 
seems to us that Mr. Sule is right to the extent 
that the High Court may think it necessary to 
issue the common law writ of habeas corpus for 
the enforcement of fundamental rights it has been 
given that power notwithstanding the fact tnat 
that power may be outside S. 491 A may be wider 
than the power conferred under that section.” 

In Indian Sugar Mills Association v. Govt. Uttar 
Pradesh Labour Department A.I.R. (38) 1951 All 1 
Malik C.J., observed: 

"We feel that the time has come when we may 
point out that Art. 226 of the Constitution was 
not intended to provide an alternative method of 
redress to the normal process of a decision in an 
action brought in the usual Courts established by 
law. The powers under this article should be 
sparingly used A only in those clear cases where 
the rights of a person have been seriously in¬ 
fringed A he has no other adequate A specific 
remedy available to him.” 

(111) For these reasons I am clearly of the 
opinion that Art. 226 of the Constitution has con¬ 
ferred both powers A jurisdiction on the High 
Court. 

(112) DIXIT. J: The question with which this 
Bench is now dealing is, whether the decision of 
a Full Bench of this Court in ‘Anant Bhaskar v. 
State, A.I.R. (37) 1950 MB. 60 that this High 
Court has no jurisdiction to issue directions, orders 
or writs under Art. 226 (1) of the Constitution of 
India, except when A in so far as Jurisdiction on 
that behalf is granted by Statute, is correct. The 
question arises out of two petitions for the issue 
inter alia of writs of certiorari to remove in one 
case the proceedings of the Tehsildar Neemuch 
requisitioning a Dharmashala for the purpose of 
quashing such proceedings A in the other to bring 
up A quash the proceedings of the Regional Trans¬ 
port Authority, Southern Region appointed under 
Motor Vehicles Act. Wherein according to the 
petitioner Dayabhai Patel the Regional Transport 
Authority did not consider his applications for 
permits to ply buses on certain routes. These are 
the first petitions under Art. 226 since the de¬ 


cision of the Full Bench in A.LR. (37) 1950 M.B 
60 , which have come up for hearing before this 
Court. The learned Judges, before whom the 
petitions were first set down for hearing, felt some 
doubt about the correctness of the decision in 
•Anant Bhaskar v. State. They, therefore, referred 
the question for the opinion of a Full Bench of 
this Court 

(113) In ‘Anant Bhaskar v. State, A.I.R. (37) 
1950 M.B. 60, my Lord the Chief Justice A Shinde 
J. (Mehta J.. dissenting) held that the view ex¬ 
pressed by the Division Bench in ‘Harendranath 
Sharma v. State of Madhya Bharat, A.I.R. (37) 
1950 M.B. 46 that Art. 226 conferred on the High 
Court jurisdiction A power to issue directions, 
orders or writs not only for the enforcement of 
any of the rights dealt with in Part III of the 
Constitution but also for any other purpose was 
not correct. My learned brother Mehta J., A I 
were parties to the decision in the ‘case of Haren¬ 
dranath Sharma’. After the much fuller discussion 
in ‘the case of Anant Bhaskar’ Mehta J., did not 
resile from his earlier opinion. In the ‘case of 
Harendranath Sharma the objection's as to the 
jurisdiction of this court to issue under Art. 226 
directions, orders or writs were not raised in the 
form in which they were taken before the Full 
Bench in ‘Anant Bhaskar v. State*. In the pre¬ 
sent case I have had the benefit of elaborate A 
able arguments of the learned Advocate General 
A Counsel for the petitioners on these points; but 
I regret I am unable to come to the same con¬ 
clusion at which the majority of the Full Bench 
arrived in 'Anant Bhaskar v. State. 

(114) I adhere to the views I expressed in the 
‘case of Harendranath Sharma'. I do not think it 
necessary to go over the same grounds again. 
There are, however, a few observations which In 
view of the contrary opinion expressed in 'Anant 
Bhaskar v. State’, I consider it desirable to make. 

(115) The learned Advocate General has addres¬ 
sed the same arguments which he did to the Court 
in 'Anant Bhaskar v. State' A which were accepted 
in that case. The arguments have been sum¬ 
marised in the judgment delivered by the learned 
Chief Justice in the 'case of Anant Bhaskar. I 
do not propose to repeat them here. The decision 
of the majority of the Full Bench in ‘Anant 
Bhaskar v. State’ proceeds on the reasoning that 
there is a difference between the words "power” A 
"Jurisdiction”; that a Court cannot exercise the 
powers conferred on it unless it has Jurisdiction 
to exercise the powers; that Art. 226 merely con¬ 
fers certain powers on High Courts which they 
may use in the exercise of the jurisdiction vested 
in them by virtue of Art. 225 or any other pro¬ 
visions of the Constitution A does not confer any 
independent jurisdiction to exercise the owers, 
that for the exercise of the powers conferred under 
Art. 226 the High Court must be Invested with 
original jurisdiction for that purpose; A that as t 
under Art. 225 the jurisdiction of this Court is the 
same as existed immediately before the com¬ 
mencement of the Constitution and as this Court 
had immediately before 26-1-1950 no ordinary 
original jurisdiction, the powers conferred by 
Art. 226 must remain ineffective so long as ap¬ 
propriate Legislature does not invest this Court 
with the jurisdiction to exercise these powers. 

(116) With very great deference to the learned 
Judges, I do not find myself in agreement with 
this view. It is true that there is a distinction 
between ‘Jurisdiction’ A ‘power’ in that jurisdiction 
has reference to the exercise of power A the ex¬ 
tent A limits within which such power is exercis¬ 
able for the administration of justice. But juris¬ 
diction is defined in terms of power. It is the 
power of a Court to hear A determine a cause, to 
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adjudicate A to exercise any Judicial power in re¬ 
lation to it & to award the remedies provided by 
law upon a state of facts proved or admitted A 
presented to the Court in a formal way for us 
decision. The concept of jurisdiction embraces 
the power to grant the remedies provided by law. 
The learned Chief Justice has observed in 'Anant 
Bhaskar v. State’ that “jurisdiction” is an autho¬ 
rity conferred upon a tribunal to determine a 
matter; Powers are the means by which effect is 
given by Courts to their determination; I do not 
think that in Art. 226 the word ‘Power’ ought to 
be read in the narrow sense indicated by the 
learned Chief Justice for the simple reason that 
it is difficult to conceive that the framers of the 
Constitution while leaving the important matter 
of investing the High Courts with jurisdiction to 
issue directions, orders or writs for the protection 
of the rights of the individuals & to check the 
abuse of powers, to the Legislature, thought it of 
vital importance to provide in the Constitution it¬ 
self for the means & processes whereby a Juris¬ 
diction not yet in existence but which might be 
conferred & which might be subsequently altered 
or withdrawn by the Legislature may be effectively 
exercised. In my judgment, Art. 226 placed as it 
is among Arts. 225 to 228 which define the Juris¬ 
diction of the High Courts, & indicating the pur¬ 
poses for which & the territorial limits within 
which directions, orders or writs may be issued, 
itself confers jurisdiction on every High Court to 
entertain & hear any matter as an original Court 
in which relief is prayed for under Art. 226, & to 
determine whether to exercise or refuse to exercise 
in relation to the matter the discretionary power 
conferred by Art. 226, I arrived at the same con¬ 
clusion in ‘Harendranath Sharma v. State A.I.R. 

• (37) 1950 M.B. 46, after considering the meaning 
& effect of the 'non-obstante' opening words of 
Art .226 (1) namely “Notwithstanding anything in 
Art. *32’ & of the words “shall have power” 

(117) On the question of the Jurisdiction of the 
High Court under Art. 226 to issue directions/ 
orders or writs the observations of the Supreme 
Court in ‘Romesh Thapper v. State of Madras. 
A.I.R. (37) 1950 S.C. 124 must be borne in mind. 
In that case the petitioner presented an applica¬ 
tion under Art. 32 to the Supreme Court chal¬ 
lenging the validity of S. 9 (1-A) of Madras Main¬ 
tenance of Public Order Act, 1949 under which an 
order had been against the petitioner by the Govt 
of Madras, as being void under Art. 13 (1) of the 
Constitution. The Advocate General of Madras 
objected before the Supreme Court as to propriety 
of the petitioner resorting to the Supreme Court 
directly for relief in the first instance. He con¬ 
tended that as a matter of ordinary procedure the 
petitioner should have first resorted to the High 
Court of Madras which under Art. 226 of the 
Constitution had concurrent Jurisdiction to deal 
with the matter. In overruling the objection their 
Lordships said: 

-“Art. 32 does not merely confer power on this 
Court, as Art. 226 does on the High Courts, to 
issue certain writs for the enforcement of the 
rights conferred by Part m. or for any other pur¬ 
pose, as part of its general jurisdiction. In that 
case it would have been appropriately placed 
among arts. 131 to 139 which define that Juris¬ 
diction. Art. 32 provides a “guaranteed” remedy 
for the enforcement of those rights, & this re- 
medial right is itself made a fundamental right 
by being included in Part m. This Court Is thus 
constituted the protector & guarantor of funda- 

SfJJSTiwm ’ cannot consistently with the 
Wty 50 laId upon refuse to entertain 
applications seeking protection against infringe¬ 
ments of such rights.” 


(118) It seems to me that it follows from these 
observations that under the Constitution both the 
Supreme Court & the High Courts have the power 
to issue directions, orders or writs as superior 
Courts of general jurisdiction. The words “shall 
have power” in Cl. (2) of Art. 32 confer upon 
the Supreme Court the power to issue directions, 
orders or writs as part of its general jurisdiction. 
Cl. (1) of Art. 226 similarly confers powers on the 
High Courts. I take the expression “general juris¬ 
diction” in the pronouncement of the Supreme 
Court as meaning the power which a Superior 
Court of Justice & Record has to adjudicate & to 
exercise judicial power in respect of all persons & 
all matters except those that are specifically ex¬ 
cluded that are within the cognizance of other 
Courts having special jurisdiction to exercise the 
power. It must be noted that the jurisdiction of 
the Supreme Court to issue directions orders or 
writs is not restricted to matters which it can deal 
with in its original civil jurisdiction under Art. 131 
It is independent of that original jurisdiction. My 
Lord the Chief Justice said in ‘Anant Bhaskar v. 
State*. 

“If it were contended that the constitutional 
remedy for which a person can approach the 
Supreme Court under Art. 32 (1) should without 
any further action by Parliament in that behalf 
is also available in the High Courts we would ex¬ 
pect a reference to High Courts also in Cl. (1) of 
Art. 32." 

The passage quoted above from the judgment of 
the Supreme Court in A.I.R. (37) 1950 S.C. 124 
clearly shows that the jurisdiction to issue direc¬ 
tions, orders or writs has been conferred on the 
Supreme Court by Cl. (2) & not by Cl. (1) of Art. 
32. which only guarantees the fundamental right 
of invoking the jurisdiction conferred on the 
Supreme Court by Cl. (2). I do not, therefore, 
think that it could well be contended that as 
there is no clause in Art. 226 corresponding to 
Cl. (1) of Art. 32, & no reference to High Courts 
in Cl. (1) of Art. 32 or that as this court has no 
original civil or criminal jurisdiction. Art. 226 
cannot be interpreted as conferring Jurisdiction on 
this court to exercise the powers conferred by the 
Article. The grant of Jurisdiction is included by 
implication in the grant of the power to this court 
to issue directions, orders or writs. To emphas’se 
the point that Art. 226 does not confer on the 
High Courts jurisdiction to exercise powers con¬ 
ferred by the Article, it is said in the majority 
decision in 'Anant Bhaskar v. State' that: 

“The very generality of the powers & the un¬ 
limited scope of the purposes for which they 
might be used, necessitates that there should be 
found some standard by reference to which the 
exercise of those powers could be regulated.' 

& that this standard must be found in an existing 
law continued in force or in a statute passed by 
the appropriate Legislature. To my mind, the 
general language used in Art. 226 is in accord with 
the intention to confer supervisory or corrective 
Jurisdiction on the High Courts. As I observed in 
‘Harendranath Sharma v. State' A.I.R. (37) 1950 
M.B. 46 the object of Art. 226 in giving to the 
High Courts discretionary power to issue directions 
orders or writs is to secure the protection of the 
rights of the public & to ampllate Justice & redress 
grievances in any matter which the ordinary 
course of law is too defective to reach. It is 
clearly impossible to specify in any statute fnatters 
involving infringement of fundamental rights con¬ 
ferred by Part in of the Constitution or of rights 
though not. fundamental under the Constitution 
yet are equally important, or matters involving 
excess & abuse or powers. But it is not difficult to 
ascertain whether a matter is one in which the 
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discretionary power under Art. 226 should be 
exercised. The power given to the High Courts 
under Art. 226 is no doubt a large one but it has 
to be exercised in accordance with well established 
principles. The principles on which the English 
Courts issue writs in the exercise of their super¬ 
visory or corrective jurisdiction are not to be found 
in the text of any statute. They have gradually 
been evolved by the Courts in the course of a long 
series of cases. Similarly, the High Courts will 
have to evolve the limitations upon its powers 
under Art. 226. We are familiar with the practice 
of the Courts putting of their own motion limita¬ 
tions upon the discretionary powers conferred on 
them. I must here pause k refer to the dis¬ 
approval expressed in the majority judgment in 
‘Anant Bhaskar v. State’ about my observations In 
the ’case of Harendranath Sharma* that any other 
purpose must be construed to refer to all purooses 
for which at English Common Law the High pre¬ 
rogative writs are issued to wit for the protection 
of the rights of the individuals, to check excess k 
abuse of powers. The learned Chief Justice r ead 
the remarks as implying that the purposes for 
which directions, orders or writs could be issued 
under Art. 226 are limited to the purposes for 
which the five English writs referred to in Ait. 226 
are issued in England. I do not think that there 
is anything in the passage cited by my Lord the 
Chief Justice in para 30 of his Judgment in ‘Anant 
Bhaskar v. State' to suggest the inference drawn 
by him. On the other hand if due weight is given 
to whole of the passage, it is apparent that I em¬ 
phasised in general terms the fact that it is for 
the protection of the rights of the individuals k 
to check excess k abuse of powers that directions, 
orders or writs can be issued under Art. 226. With 
the greatest respect to the learned Chief Justice I 
have not in that passage particularized the re¬ 
medies. writs or processes whereby this ob)ect Is 
achieved in England or should be achieved here 
under Art. 226. Nor have I suggested therein ‘hat 
the wide powers conferred by the general words 
in Art. 226, namely "directions, orders or writs'* 
are restricted by the words, ‘‘including writs in 
the nature of habeas corpus, mandamus, prohibi¬ 
tion, ‘quo warranto* k certiorari** which follow the 
general words. 

(119) Two further considerations have been 
taken into account in ‘case of Anant Bhaskar in 
putting the forced & narrow construction on Art 
226. Firstly, it is said that if Cl. (3) of Art. 32 Is 
not taken as contemplating legislation to empower 
the High Courts to exercise the powers conferred 
by Art. 226, there would be no Court to be em¬ 
powered under Art. 32 (3) k there would be no 
field for the Parliament or any State Legislature 
to legislate under Entry 95 of List T. Entry 65 
of list II & Entry 46 of List HI of Sch. 7. It is 
observed by the learned Chief Justice that the 
words "any other court" in Art. 32 (3) do not 
exclude the High Courts from their purview for: 

"it is in the highest degree unlikely that the 
Constitution should confer upon Parliament 
authority to empower any of the Courts not yet 
in existence but which might be created under 
Art. 366(14) (b) or Art. 247 but not the High 
Courts.” 

The short answer to this argument is that if as I 
think the High Courts are already empowered 
under Art. 226 to exercise the powers conferred 
by the Article, there is nothing odd in provision 
being made for empowering the subordinate 
Courts, or Courts which may be declared to be H'eh 
Courts by Parliament by law for all or any of the 
purposes of the Constitution, or Union courts that 
may be established under Art. 247. to exercise all 
our any of the powers exercisable by the Supreme 
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Court under Cl. (2). It cannot, therefore ,be said 
tnat if Art. 226 is interpreted as empowering the 
High Courts to exercise the powers conferred by 
that Article, then Cl. (3) of Art. 32 is rendered 
otiose. As to the entries in the list of Sch. 7 I 
would repeat what I said in ‘Harendranath 1 
Sharma’s case’, namely, that the meaning k the 
scope of the Articles in the Constitution are not 
controlled by the various items in the lists, k 
that the power of the Parliament k the State 
Legislatures to legislate under the lists is subject 
to the provisions of the Articles of the Constitu¬ 
tion. I would only add that scope of legislation 
under these entries has been recently explained by 
the Supreme Court in ‘State of Bombay v. Narot- 
tamdas’, AIR (38) 1951 S.C. 69. In that case 
their Lordships observed with reference to similar 
entries occurring in the lists of Sch. 7 of Govt, of 
India Act, 1935 that 

"these items confer on the respective Legisla¬ 
tures power to legislate when dealing with parti¬ 
cular subjects within their exclusive legislative 
fields to make laws in respect to the jurisdiction 
k powers of court that will be competent to hear 
causes relating to those subjects; in other words, 
this is a power of creating special Jurisdiction 
only.'* 

The lists of Sch. 7 specify the varied k large num¬ 
ber of matters in respect of which special jurisdic¬ 
tion may be created by Parliament or the State le¬ 
gislatures. It will thus be seen that there is no 
jurisdiction for the apprehension that if Art. 226 
is taken to confer jurisdiction on the High Court* 
to exercise the powers conferred by that Article 
"there is hardly any room left for the Parliament 
or any State Legislature to make any law with 
regard to the Jurisdiction of the High Court.” 

(120) The other argument contained in the 
majority Judgment in the case of ‘Anant Bhaskar 
v. State is that as under Art 35(b) any law in 
force immediately before the commencement of 
the Constitution with respect to any of the matters 
referred to in Cl. (3) of Art. 32 continues in force 
even after 26-1-1950. S. 491 Cr. P. C. k S. 45 Specific 
Relief Act, must be deemed to have been kept in 
force by this special provision; k that therefore, 
a conflict would arise between Art. 35(b) k Art. 
226 if the latter be interpreted as conferring 
Jurisdiction on the High Courts to exercise the 
powers conferred by that Article. In my opinion 
no such conflict arises. For, if, as I think Art. 226 
empowers the High Courts to issue directions, 
orders or writs then the words ‘‘any other court”, 
in Art. 32(3) must be held to exclude the 'High 
Courts' k any law kept in force under Art. 35(b) 
read with Cl. (3) of Art. 32 would be one with 
respect to the empowerment of courts other than 
the High Courts. In this view even if S. 491 Cr. 
P. C. k S. 45. Specific Relief Act, otherwise con¬ 
tinue in force, they cannot curtail the power con¬ 
ferred on the High Courts by Art. 226. This view 
finds some support in the decision of the Bombay 
High Court 'in Re Prahlad Krishna Kurve, AIR 
(38) 1951 Bom 25 k of the Madras High Court in 
AIR (38) 1951 Mad 269. The learned Judges of the 
Madras High Court held that Art. 226 has supersed¬ 
ed all provisions of the Criminal Procedure Code 
which gave power k authority to the High Courts 
to issue writs in the nature of Habeas Corpus. In 
the Bombay case the learned Chief Justice said: 

"The power of the High Court under Art. 226 
of the Constitution is no longer confined to issuing 
writs in the nature of habeas Corpus....To the 
extent that the High Court may think it necessary 
to issue the common law writ of habeas corpus 
for the enforcement of fundamental rights it has 
been given that power notwithstanding the fact that, 
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power may be outside S. 491 Cr. P. C. & may 
fee wider than the power conferred under that 
flection." 

(NOa) Lastly as bearing upon this question i 
desire to refer to two cases. The first is 'Srinivasa v. 
date of Madras’, A I R (38) 1951 Mad 70. In that 
case the Advocate General of Madras relying on the 
majority decision in the case of 'Anant Bhaskar 
V. State’, contended that the Jurisdiction of the 
Madras High Court was limited to the City of 
Madras k to certain specified writs it could issue 
prior to 26-1-1950 k that the High Court could not 
exercise the power conferred by Art. 226 until 
Parliament by law invests the Court with that 
Jurisdiction under the provisions of Art. 32(3). 
The learned Judges of the Madras High Court aid 
not accept the contention. They preferred to 
follow the reasoning k the conclusions contained 
In the dissenting judgment of my brother Mehta 7. 
to the 'case of Anant Bhaskar’. Govind Menon J., 
said that the distinction between "Jurisdiction" 
A "power" did not exist k that Art. 32(3) made a 
provision for conferring Jurisdiction on courts 
other than the High Court Panchapagesa Sastri J. 
observed: 

"while it is true that there is a distinction 
between "Jurisdiction" k "power" jurisdiction may 
also be implied in certain cases from the conferr¬ 
ing of powers. Art. 226 confers the powers on 
the High Courts throughout the territories in 
relation to which it exercises Jurisdiction." 

Tills case lends support to the view I have formed 
Tlie other case in 'Jeshingbhai v. Emperor', AIK 
(37) 1950 Bom 363. In this case the validity of 
an administrative order made by a District Magis¬ 
trate under Bombay Public Security Measures 
Act was challenged k the question arose whether 
the Bombay High Court had Jurisdiction under 
Art. 226 to issue an order against an executive 
officer who had issued an administrative o’xler 
In order to safeguard the fundamental rights of 
the citizen. Counsel for the petitioner in that 
case argued that what ever might have been the 
position prior to 26-1-1950 k whatever might hsve 
been the Jurisdiction of the Bombay High Court 
prior to that date, after the passing of the Consti¬ 
tution, the Jurisdiction of the High Court had 
been considerably enlarged. Chagla C. J., examin¬ 
ed the provisions of Art. 226 k came to the con¬ 
clusion that though prior to 26-1-1950 the court’s 
Jurisdiction to Issue high prerogative writs was 
restricted territorially to the ordinary original civil 
jurisdiction of the Court k to certain specified 
writs the Jurisdiction is not now so limited but 
extends to the issue of directions, orders or writs, 
lor the purpose of enforcement of the rights 
conferred by Part III k for any other purpose. 
It Is true that the decision of the Bombay High 
Court does not deal with the precise question rais¬ 
ed in the case of 'Anant Bhaskar v. State*. The 
reference in the Bombay High Court’s decision to 
Ite Jurisdiction prior to 26-1-1950 blurs to a certain 
extent the issue whether prior to the commence¬ 
ment of the Constitution it did or it did not possess 
Jtalted Jurisdiction to issue certain high preroga¬ 
tive writs. I venture to think in considering the 
question whether Art. 226 confers Jurisdiction on 
uie High Courts to Issue directions, orders or writs 
ior the purposes mentioned in the Articles, the 
question whether prior to 26-1-1950 the High Court 
Possessed a limited Jurisdiction to issue high pre- 
? rlts Is Immaterial. If It Is held that 

■ni!L d< ^ s not by ttself confer Jurisdiction on 
WM. tilgn Courts, then on the reasoning of the 
majority Judgment In 'Anant Bhaskar v. State', 
«rcn the High Courts of Bombay, Madras 4 Cal¬ 
cutta can nave today no Jurisdiction to exercise 

Wlde Powere conferred by Art. 226. 


(121) For these reasons, I think, that the 
majority decision in 'Anant B h aska r v. State’ ta 
not correct. In my opuuon, uns Court has aa 
an original Court both the me power and Jurisdic¬ 
tion to issue directions, orders or writs under 
Art. 226. 

(122) MEHTA, J.: I have nothing to add to 
what I have already stated ui my judgment in the 
'ca^e of Anant Bhaskar Lagu', A. LR. (37) 1950 
MB p. 60 relerence p. 67. I ao not wish to tra¬ 
verse over the same grounds again. I adhere to 
the view which I have taken mat Art. 226 of the 
Constitution confers power k jurisdiction on the 
High Courts to issue writs, orders k directions. 

U23) I am fortified in the view which I have 
taken by the decisioa of the Special Bench of the 
Madras High Court reported in 'A.LR. (38) 1951 
Mad p. 70.’ Shastri J. has observed at page 83 
that jurisdiction may also be implied in certain 
cases from conferring of powers. Art. 226 confera 
the power on the High Courts throughout the 
territories in relation to which it exercises jurisdic¬ 
tion. His Lordship Mahajan J. of the Supreme 
Court has observed in the case of 'State of Bombay 
v. Narotamaas', at p. 86, A. I. R. (38) 1951 SC 69 
that it is a fundamental principle of the construc¬ 
tion of a constitution that everything necessary 
for the exercise of powers is included in the grant 
of power. "The rule for jurisdiction is, that noth¬ 
ing shall be intended to be out of the jurisdiction 
of the superior Court but that which specially 
appears to be so." 

1124) I, therefore, adhere to my previous deci¬ 
sions k hold that this Court has got power & 
jurisdiction to issue writs, orders k directions aa 
mentioned in Art. 226 of the Constitution. 

(125) CHATURVEDI, J.: These two petition* 
have been referred to the Full Bench for determin¬ 
ing the question whether a prerogative writ can 
be issued by this Court. Petition No. 18 of 1950 
is on behalf of the owner of a Dharmashala in 
Neemuch Cantonment for the issue of a writ of 
certiorari to bring into the Court files No. 25 & 
26 of Tehsll Neemuch k the order of the Tehxil- 
dar dated 7-1-1949 for the purpose of quashing 
such proceedings along with the order of the 
Tehsildar by which he commandeered the said 
Dharmashala in Neemuch cantonment under S. 10 
of Accommodation Control Ordinance of the for¬ 
mer Gwalior State. It was contended in the 
application that the said Ordinance applied only 
to those buildings, which fetched rents k not to 
Dharmashalas. 

(126) The next petition No. 2 of 1951, is by a 
resident of Barwani, who had been running a Bus 
Service in the former Barwani State k had, ac¬ 
cording to the petition, entered into an agreement 
for five years with the Ruler of Barwani on 30-U- 
1947, for plying a Bus Service under certain condi¬ 
tions. Barwani State merged in Madhya Bharal 
on 30-6-1948 k the Madhya Bharat State adopted 
Motor Vehicles Act on 1-10-1949; the Govt, then 
appointed various authorities & officers including 
the Regional Transport Officers, Southern Region, 
Indore, under the Act k introduced permit system 
for plying Bus Services. Applications were invit¬ 
ed k the petitioner submitted his application but 
it was not included in the Gazette publication, & 
according to the petitioner, the first respondent 
so operated the said Buses that he contravened 
the provisions of the Motor Vehicles Act. In 
brief, the petitioner contends that his agreement 
It his application have not at all been taken into 
consideration He, therefore, prays for a writ 

l ^ ert i? rari for Quashing the said proceeding* 
of the Transport Authority, for a writ of Mand%- 

” us h ^ co mpel the authority to consider 4 dispose 
of his application; 4 , for a writ of prohibition 
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against them prohibiting them for doing any act 
likely to prejudice the legal rights of the petitioner 
in respect of the above matters & for issuing such 
direction or orders as may be required for the en¬ 
forcement of the legal rights of the petitioner. 

( 127 ) It niay be mentioned here that both the 
petitions are not for the endorsement of funda¬ 
mental rights, but only for the enforcement of 
ordinary legal rights. 

(128) In ‘Harendra Nath Sharma’s case’ A. I. R. 

(37) 1950 M. B. 46 a Division Bench of this Court 
had held that this Court possessed the power of 
issuing writs under Art. 226 of the Constitution. 
The learned Advocate General, however, contend¬ 
ed that, as the law stands to-day, an application 
under Art. 226 could not be entertained by this 
Court. The question thus came up for considera¬ 
tion before a Pull Bench of three Judges of this 
Court in ’Anant Bhaskar v. State’, A. I.R. (37) 
1950 MB 60. The question therein was decided 
in accordance with the opinion of the majority 
Judges who accepted the contention of the learned 
Advocate General. The Madras High Court A. I. R. 

(38) 1951 Mad 70 has dissented from the above 
ruling & other High Courts appear to have assum¬ 
ed that they have, under Art. 226, power & jurisdic¬ 
tion to issue prerogative writs. It is under these 
circumstances that the question has again come 
up for consideration before a Full Bench ol five 
judges of this Court. The question that has now 
been referred to this Full Bench is: Whether the 
decision of the Full Bench of this Court in Anant 
Bhaskar Lagu v. State’, A. I.R. (37) 1950 MB 60 
correctly lays down the law? 

(129) The above decision held (Mehta J. dissent¬ 
ing) that Art. 226 of the Constitution does not 
provide for any remedy which apart from the 
existing law would be available to a person for 
enforcement of any of the rights dealt with in 
Part III of the Constitution &, therefore, the High 
Court cannot entertain an application under Art. 
226 for the issue of a direction in the nature of 
a habeas corpus apart from the pro¬ 
vision of S. 491 Cr. P. C. It was emphasised 
that since Art 225 sustains & maintains the juris¬ 
diction which this Court had on 25-1-1950 & since 
on that date this Court had no jurisdiction to issue 
a prerogative writ, this Court has no authority to 
issue any writ under Art. 226 of the Constitution. 
A distinction was sought to be made between the 
two alleged concepts of “Power & jurisdiction’*. 
It was stated that ’Jurisdiction’ is an authority 
conferred upon a tribunal to determine a matter 
& “power” is the means by which effect is given 
by Courts to their determination. It was held 
that under Art. 226 this Court has power to issue 
the various writs but that the exercise of such 
powers can arise only when the Parliament con¬ 
fers jurisdiction under Cl. (3) of Art. 32 of the 
Constitution. 

(130) In ‘Srinivas Bhat v. State of Madras’, 
A.I.R. (38) 1951 Mad 70 the Madras High Court 
took just the opposite view viz: that the High 
Court had both the power & jurisdiction to issue 
the writs specified in Art. 226. With utmost respect. 

I may mention that as regards this particular point 
the judgment is very brief & the reasoning not 
being clear much help cannot be derived from this 
ruling. The same point was again raised before a 
Full Bench of Madras High Court in *V. G. Row v. 
The State of Madras’, A. I. R. (38) 1951 Mad 147: 
52 Cr. L. J. 515. Grave doubts were therein ex¬ 
pressed as to the correctness of the Full Bench 
ruling of this Court in 'Anant Bhaskar v. State*, 
but it was deemed unnecessary to canvass the 
correctness of the decision as the Judgment pro¬ 
ceeded on the footing that the Madras High Court 
had, at the commencement of the Constitution, 


a. i. a 

the jurisdiction & power to issue a writ ol cer¬ 
tiorari within the limits of the original jurisdiction 
at least A that this jurisdiction, continued under 
Art. 225, would enable the Madras High Oourt 
to issue a prerogative writ. Though the point 
was not raised directly in •Jesinghbhai v. Emperor' 
A. L R. t37 J 1950 Horn 363 & in other cases the 
Bombay High Court also proceeded on the basis 
that under Art. 226 the orders & writs can be 
issued "for other purposes which purposes were 
availed of by the High Court prior to the enact¬ 
ment of the Constitution.” These rulings do not 
help to solve the question whether a High Court 
which prior to the enactment of the Constitution, 
had no power to issue prerogative writs can now 
issue any writ or order or direction in the nature 
of writs specified in Art. 226. I, therefore, ihimc 
it proper to proceed to consider the various provi¬ 
sions of the Constitution independently ot the 
recent rulings of the High Courts in India. 

(131) The first thing that strikes me is that 
Art. 225 (except the proviso which is not just 
now material for our purposes & which will be 
considered later on) is nothing more than s. 223 
Govt, of India Act 1935, lifted from that Act & 
placed in the Constitution. S. 223 had in its own 
turn summarised the provisions of S. 106(1), 108 
& 112, Govt, of India Act, 1915, coupled with the 
Devolution Rules of 1920 Sch. 1 Part II para 17 
provided for by S. 45A, Govt, of India Act of 1919. 

(132) At the commencement of every constitu¬ 
tion it has been the policy to lay down that the 
powers & jurisdiction of the High Courts, which 
they possessed at the commencement of the Con¬ 
stitution would be continued subject to certain 
conditions. Thereafter every Constitution proceed¬ 
ed to give new powers & confer new jurisdiction 
on the High Courts. If Art. 225 had laid down 
the limits ol power & jurisdiction, where was the 
need for enacting Arts. 226 & 227? I am quite clear 
in my mind that these Articles are not mere ver¬ 
bal surplusages but confer new jurisdiction upon 
the High Courts. In my opinion Art. 225 has 
received undue importance in ‘Anant Bhaskar v. 
State', & the fact of its being a matter of historical 
survival has entirely been overlooked. To ap¬ 
preciate its significance in the Constitution it seems 
necessary to refer to the previous history of legis¬ 
lation in India & to S. 9, High Courts Acts of 
1861 , which dealt with jurisdiction & powers of 
High Courts. S. 9 stated that the powers of the 
High Court were "subject & without prejudice to 

the legislative powers_of the Governor-General 

of India in Council." 

(133) The system was continued by the Govt, 
of India Act, 1915 that legislation affecting the 
jurisdiction & powers of the High Courts was to 
be made by the Governor-General in Legislative 
Council & there was no provision for the legisla¬ 
tion by local Legislature. S. 106, Govt, of India 
Act, 1915 provided for the powers & jurisdictions 
of High Courts. It corresponded to S. 9 of the 
Act of 1861. S. 108 then empowered High Courts tn 
make rules for Bench & single Judge jurisdic¬ 
tion. S. 112 provided the law to be administered 
by High Courts of original jurisdiction. S. 131(3) 
provided: 

"Nothing in this Act shall affect the power of the 
Governor-General In Legislative Council to repeal 
or alter any of the provisions mentioned in Sch, 

5 to this Act, or the validity of any previous 
exercise of this power.” 

In Sch. 5 were mentioned Ss. 106, 108 to 112 a 
others. This system could not have been continued 
under a federal form of Govt, as envisaged under 
the Govt, of India Act 1935, the main feature of 
which was the distribution of legislative powers. 
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Tn this connection I may usefully refer to an ex- them by virtue of Art. 225. True, ArL 225 tnen- 
tract from Para 335 of the Joint Parliamentary cions that jurisdiction & power of the High Court 
SSSrt which reads as follows: will remain the same on 2 d-1-19o 0; but it adds that 

-As regards the juridical jurisdiction of the High they will be: . „ 

Courts in so far as this depends upon provisions tai Subject to laws made oy the Parliament with 

of Indian enactment it will henceforth be deter- respect to any ot the matters enumerated in 

mined by enactments of that Legislature which is list I or List HI in Sch. 7 

competent to regulate the subject in respect of tb) Subject to laws maae by the State Legisla- 

whicti questions of High Courts jurisdiction arise; ture with respect to any of the matters enu- 

that is to say, it will be for the Federal Legislature merated in list II or III ii 

alone to determine the jurisdiction of the Hign ( C ) Subject to the provisions of the Constitution. 


Court in respect of any matter upon which that After stating that the High Courts will have the 

Legislature has exclusive power to legislate, for same jurisdiction & power as they had on 25-1-1950 

the Provincial Legislature to determine the juris- the Constitution then proceeds especially to em- 

diction of the High Court in respect of any ex- power them under Art. 226 to issue prerogative 

elusive provincial subject, & and for both to writs; under Art. 227, to have superintendence over 

determine (subject to principles governing legisla* all Courts & tribunals throughout their territorial 

tion in the concurrent field) in respect of any jurisdiction; &, under Art. 228 it makes it obliga- 

matter on which both legislatures are competent tory for the High Courts to transfer from lower 

to legislate. ' It will thus be seen that the High courts to themselves certain cases which may in- 

Courts, under our proposals, will be institutions volve substantial question of law as to the inter- 

which will not accurately be described as either pretation of the Constitution. All these powers 


federalised or provincialised.” 


vested in the High Court by the Constitution are 


(134) With this background it will not be .iif- special powers; & neither the Parliament nor the 

ficult to understand the importance of S. 223, State Legislatures can deprive the High Courts 

Govt, of India Act, 1935 (26 Geo. v. Ch. 2) which of these powers as any amendment of any Article 

summarised the provisions of Ss. 106(1); 108 & 112, in Chap. V of Part VI of the Constitution will 

Govt, of India Act, 1915 & ran as follows: require any elaborate machinery set forth in Art. 

•'Subject to the provisions of tins part oi this 368 of the Constitution. The difference then Is 

Act, to the provisions of any order in Council this; while jurisdiction & powers which were vest- 


made under this or any other Act & to the provi 
sions of any Act of the appropriate Legislature en- 


ed in the High Courts on 25-1-1950, can be taken 
away or amended by the Parliament of the State 


acted by virtue of powers conferred on that legis- Legislature, if they relate to matters falling In 

lature by this Act, the jurisdiction of & the law Lists I & III in Sch. 7, the power invested in the 

administered in, any existing High Court, & the High Courts under Arts. 226, 227 & 228 cannot be 
respective powers of the judges thereof in rela- changed except under the provisions of Art. 368. 

tion to the administration of justice in Court, (137) I now proceed to consider Art. 226 inde- 
including any power to make rules of Court & to pendently of Art. 225 & it runs as follows; 
regulate the sittings of the Court k of members "l. Notwithstanding anything in Art. 32, every 
thereof sitting alone or in division Courts shall High Court shall have power, throughout the* ter- 

be the same as immediately before the commence- ritories in relation to which it exercises jurisdic- 


ment of Part m of this Act.” 


tion, to issue to any person or authority, including 


The section only emphasised that the existing in appropriate cases any Govt., within those ter- 
jurisdiction of the High Courts would be continu- ritories. directions, orders, or writs, including writs 
ed subject to the provisions to be made by ihe in the nature of habeas corpus, mandamus, prohibi- 
British Parliament, Federal Legislature or the tion, *quo warranto’, k certiorari or any of them, 
local Legislatures. for the enforcement of any of the rights conferred 

(135) Art. 226 of the Constitution, except with by Part III k for any other purpose, 
slight verbal changes, repeats, as I stated above, 2. The power conferred on a High Court by Cl. 
the above provision k for the sake of comparison (l> shall not be in derogation of the power con- 
(except the proviso which is not necessary for ferred on the Supreme Court by Cl. (2) of Art. 32.” 
our purposes) may be quoted here. It runs as I shall concentrate my attention on three phrases: 


follows: 

“Subject to the provisions of this Constitution 
k to the provisions of any law of the appropriate 
Legislature made by virtue of powers conferred on 
that Legislature by this Constitution, the jurisdic- 


1 . “Notwithstanding anything in Art. 32” 

2 . "Shall have power”. 

3. "Throughout the territories in relation to 

which It exercises jurisdiction.” 

(138) The words 'Notwithstanding anything in 


tion of. & the law administered in. any existing Art. 32' are very significant ‘The 0 Constitudon 

High Court k the respective power of the Judges clearly means that everything stated in any clause 

thereof in relation to the administration of lusticc of Art. 32 is entirely to be ignored while interpret- 

rU kerning any power to make rules ing Art. 226. In other words we have to look at 

of Court & to regulate the sitting of the court k Art. 226 without any reference to Art. 32. We 

rm,rt e , m chan sm ns a ^ VMston have to take it that the intention of the Constitu- 

be e r s X? e / ? s before e nt Assembly was to give power to the High Court 

the commencement of this Constitution.” - • • • * 


to issue various writs irrespective of the contents 


Tf tlrill Ho nnnfimn* 4*. .. ” , , ~ »*•**««- U1 UUC WHICH U> 

cii^Hf P h fc u !? u the same Provision of Art. 32. Sub-cl. (2) of Art. 226 is also very 
wiUi slight changes that had been enacted again clear on this point. In order to understand the 

LWA. 18 51fJ 91 . 5 ’i 91 ® * 1 . 935: * at .?. rst sl 5 hc correct import of Art. 226, it is necessary to remove 


“SimS. 0 ? " mind every letter of ArL 32. Read m 

U no " arran i f °L the Proposition this light Art. 226 can be construed only in one 
jk** 1 Art 225 governs Arts. 226, 227 & 228. Neither way; that it gives the High Court power to enter 

S**®* * ™ la A< * 1935 was token t0 have teln applications for isluing wits ?J r enfSS'- 
f 3 ' H 24 ? 225 °Ii hat Act ' In my opln,on - ment of fundamental rights or for any other 
{ft alon ?- There is not a single word purpose. The words "The High Court shall have 

In it which may tend to indicate that the Constitu- power to issue writs etc” are in 

St powers given to the Libiguous at a^ Their «SJ^n£SS?? urn - 

High Court under Ss. 226 to 228 are to be used by missive & enabling only As stated at tvLcta 
them only in exercise of any Jurisdiction vested in in Stroud’s 'Judicial Dictionary’ Edn. a* W8e 1W * 
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“Though dicta of eminent Judges may be cited 
lo the contrary, it seems a plain conclusion that 
-may, it shall be lawful”, “it shall k may be law¬ 
ful , “'empowered", "shall hereby have power*, 
“shall think proper" & such like phrases, give, 
in their ordinary meaning an enabling & discre¬ 
tionary power. They are potential k never (in 
themselves) significant of any obligation (per 
Lord Selboume (1880) SAC 214 at p. 235). “They 
confer a faculty or power, k they do not of them¬ 
selves do more than confer a faculty or power" & 
therefore, where the point in question is not cover¬ 
ed by authority," it lies upon these who contend 
that an ’OBLIGATION" exists to exercise this 
power, to show in the circumstances of the case 
something which creates this obligation" (per 
Cairns C. S. C., (1880) 5 A C 214 at p. 223). On 
that case Cotton, L. J. observed; ’May* never can 
mean ‘must' so long as the English language re¬ 
tains its meaning; but it gives a power, k that may 
be a question in what cases, where a Judge has a 
power given by the word ’may’, it becomes his 
■DUTY' to exercise that power. (’Re. Baker, Ni¬ 
chols v. Baker’, (1890)59 L. J. Ch. 661: 44 Ch. D. 
262). 

(139) This subject underwent much discussion in 
‘Julius v. Lord Bishop of Oxford’, a decision of the 
House of Lords reported in (1880 ) 5 A C 214. The 
Church Discipline Act, 1840 (C. 86) had enacted 
that in every case of a clergyman charged with 
an offence against the laws Ecclesiastical, it shall 
be lawful’, for the bishop of the diocese, within 
which the offence was alleged to have been com¬ 
mitted, on the application of any party complaining 
thereof, to issue a commission for the purpose of 
making inquiry as to the grounds of such charge. 
A complaint was filed against a clergyman but r he 
Bishop concerned did not think it proper to issue 
a commission for the purpose of making inquiry. 
The Queen’s Bench held that it was imperative to 
issue the Commission. The Court of Appeal re¬ 
versed this decision and this reversal was upheld 
on appeal to the House of Lords, who were pra¬ 
ctically unanimous in their view in holding that 
the Bishop was given complete discretion to issue 
or decline to issue such commission. A reference 
was made in the arguments before the noble Lords 
of the following observations of Coleridge J. in 
'Reg. v. Tithe Commissioners', (1849) 14 Q. B. 459: 

“The words undoubtedly are only empowering, 
but it has so often been decided as to have become 
an axiom that in public statutes words only direc¬ 
tory, permissory, or enabling may have compulsory 
force where the thing to be done is for the public 
benefit or in advancement of public Justice." 
Referring to these observations Earl Cairns L. C. 
said: 

“The only axiom Coleridge J. spoke of was, 
that, under circumstances, enabling words mignt 
have a compulsory force. The cases to which I 
have referred appear to decide nothing more than 
this: that where a power is deposited with public 
office for the purpose of being used for the benefit 
of persons who are specifically pointed out, k 
with regard to whom a definition is supplied by 
the Legislature of the conditions upon which they 
are entitled to call for its exercise that power 
ought to be exercised k the court will require it 
to be exercised." 

(140) Lord Penzance said that the words "it 
shall be lawful" are distinctly words of permis¬ 
sion only — they are enabling k empowering words. 
They confer a legislative right & power on the 
individual named to do a particular thing, k the 
true question is whether, regard being had to the 
person so enabled to the subject-matter, to the 
general objects of the statute k to the person or 


class of persons for whose benefit the power may 
be intended to have been conferred they do or do 
not create a duty in the person on whom It la 
conferred to exercise it. It is not enough that the 
thing empowered to be done should be for the 
public benefit in order to make it imperative to 
exercise that power on all occasions failing within 
the statute. It may be assumed that all power* 
conferred on individuals in general public Acta 
are for the public benefit, or they would not have 
been conferred. The effect of the cases in which 
the exercise by the power conferred was held to 
be obligatory was that, though the statutes con¬ 
cerned had in terms only conferred a power, the 
circumstances were such as to create a duty k to 
show that the exercise of any discretion by the 
person empowered could not have deen intended. 
In Lord Selbome’s opinion, the question whether a 
Judge or Public Officer to whom a power is given 
by such words is bound to use it upon any parti¬ 
cular occasion, or in any particular manner, must 
be solved, ‘aliunde', k in general is to be solved 
from the context, from the particular provisions, 
or from the general scope k objects, of the enact¬ 
ment conferring the power. 

(141) Then, the following proposition of law in 
the judgment of Lord Blackburn is also important: 

“The words 'it shall be lawful’ are apt words to 
express that a power is given, k as prima facia 
the donee of a power may either exercise it or leava 
it unused, it is not inaccurate to say that prima 
facie, they are equivalent to saying that the donee 
may do it, but if the object for which the rower 
is conferred is for the purpose of enforcing a right 
there may be a duty cast on the donee of the power 
to exercise it for the benefit of those who have 
that right when required on that behalf. Where 
there is a duty, it is not inaccurate to say that the 
words conferring the power are equivalent ti say¬ 
ing that the donee must exercise it. It by no 
means follows that because there is a duty casl 
on the donee of a power to exercise it that man¬ 
damus lies to enforce it that depends on the nature 
of the duty k the position of the donee." 

(142) It is important to notice the distinction 
between a discretion to exercise a power k a dis¬ 
cretion to determine whether the occasion for 11 
has arisen. Maxwell (Edn. 9) commenting upon the 
•Bishop of Oxford’s case’ states that though the 
power was widely discretionary as regards the 
question whether the occasion for its exercise 
arose, the Bishop could not have declined to hear 
the complaint, nor, if his own Judicial discretion 
uninfluenced by considerations foreign to his duty, 
had decided that the occasion for it had arisen, 
could be, consistently with the intention of the 
Legislature, have refused to Issue the commission. 

(143) Applying these principles to the question be¬ 
fore us, I am clear in my mind that Art. 226 confers 
discretionary power on the High Courts. A High 
Court may grant or refuse a writ or an order or 
direction in the nature of one of the various writs 
mentioned in the Article according as it judges, in 
the exercise of its discretion, that prima facie case 
is made out for it: but the exercise of the dl ra¬ 
tion is imperative, in the sense that once an appli- 
cation is made under Art. 226 the High Court is 
bound to form an opinion, k if its opinion is that 
a proper case Is made out k a legal right of the 
petitioner had been infringed it will not be com¬ 
petent to refuse to issue a writ or an order or 
direction in the nature of a writ as may be found 
suitable in the case. _ 

(1441 In other words, under Art. 226 a Hign 
Court has full authority to entertain an appllca- 
tion for one of the various writs & to pass 'uitabJJ 
order thereon. If it has authority to issue a mj 
certainly it has Jurisdiction to do m; for, by 


1931 
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‘jurisdiction* is meant the authority which a Court 
has to decide matters that are litigated before it 
or to take cognizance of matters presented in a 
formal way for its decision (Halsbury Vol. 8 P. 
531 Art. 1176 Haiisham Edn). •Jurisdiction* thus 
may be defined to be the power of a Court to hear 
L determine a cause to adjudicate k exercise any 
judicial power in relation to it. (‘Sukhlal v. Tara- 
chand* 33 Cal 68 Order of Reference). An at¬ 
tempt has been made to collect ail the various de¬ 
finitions of the term ‘jurisdiction* at page 36 of 
the Pull Bench decision reported in A.I.R. (8) 1921 
Cal 34; &, after reading the various definitions one 
comes to the inescapable conclusion that “juris¬ 
diction* is nothing but a content of the judicial 
power. In other words it is a power of a court to 
entertain an action, suit, or other proceeding. 

(145) '*Jurisdiction** if not a word of many 
meanings, is a word which may be used with either 
a wider or narrower connotation. (A.I.R. (39) 1943 
P. C. 164 at p. 174 Col. 1). If used in a wider 
sense, the word is generally accompanied either by 
the word ‘powers’ or by the word ‘authority' or by 
both. Sub-cl. (1) of S. 106, Govt, of India Act, 
1915 preserved “all such jurisdiction, powers k 
authority as are vested in those Courts respectively 
at the commencement of this Act." Sub-Cl. (1A) 
laid down that “The Letters Patent establishing, 
or vesting. Jurisdiction, powers k authority in a 
High Court may be amended from time to time by 
His Majesty by further Letters Patent." This may 
be taken to be a specimen of the most comprehen¬ 
sive terminology. Then Cl. 8, of the Madras 
Charter of 1800, & similar clauses in the Letters 
Patent of other High Courts, may be referred to 
for the use of ‘'Jurisdiction A authority" & last of 
all. Arts. 135 A 138 k Entry 95 in List I, Entry 65 
in List II k Entry 46 of List in (Sch. 7) of the 
Constitution may be referred to for the use of 
“Jurisdiction k powers." These entries of Sch. 7 
in the Constitution correspond to Entry 53 List I; 
Hntry II of List n k Entry 15 of List ni Sch. 7 
of the Govt, of India Act 1935. While Interpreting 
the word "power" in these entries the Supreme 
Court (Fazal All J.) observed in para 8 of A.I.R 
(38) 1951 S.C. 69, 'State of Bombay v. Narottam 
Das’: 

“Power Is a comprehensive word which includes 
all the procedure & substantive powers whicn may 
be exercised by a Court, but the full significance 
ox the words in the context can be grasped only 
by reading a large number of local k special Acts 
in which power has been given to Courts to pass 
certain special fc unusual orders". 

(146) It is not necessary that the word ‘Juris¬ 
diction itself be used in the statute for conferring 
jurisdiction. The speeches of the noble Lords In 
the decisions of ‘Bishop of Exford's case* c^arly 
indicate that jurisdiction can be conferred by 
giving power to a Court to take cognizance of the 
matter. There is thus no warrant for the -..reposi¬ 
tion that 'powers’ can only mean procedural Juris¬ 
diction or the means by which effect is given by 
Courts to their determination. The wording of 
Art. 32 (2) is: 

^« e Supreme Court shall have power to issue 
directions or orders or writs in the nature of 
habeas corpus etc." 

Nobody ever seriously contested that ‘power* in the 
wove Article did not mean "authority k jurisdic¬ 
tion to issue prerogative writs. S. 491, Cri. P. C. 
is as follows: 


41 


'Any High Court may, whenever It thinl 
direct; 

a Illegally or Improperly (let 
custody within such limits be s 
liberty, etc." 


It is significant to note that the words are only 
"may airect" but the jurisdiction to issue Habeas 
Corpus writs of a limited type was taken to have 
been conferred on the High Courts. S. 45, Specific 
Relief Act, runs as follows: 

“Any of the High Courts of Judicature at Fort 
William, Madras, & Bombay may make’ an order 
requiring any specific act to be done or foreborne, 
within the local limits of its ordinary original 
civil jurisdiction, by any person holding a public 
oiiice, whether of a permanent or temporary nature 

ntr, n 


Though the words here are ‘may make' yet no¬ 
body ever contested that the Presidency High 
Court did not possess jurisdiction to issue writs 
of mandamus for acts done or to be done within 
the limits of their ordinary original jurisdiction. 
From tile above instances, it will be sufficiently 
clear that without using any of the three words 
•jurisdiction’ ‘authority' or ‘power' Jurisdiction can 
be conferred on the Courts for taking cognizance 
of particular types of cases. 

(147) I now come to the third phrase in Art. 226 
which is not without significance; viz., ‘‘throughout 
the territories in relation to which it exercises 
jurisdiction." In my opinion, these words c early 
indicate that this Court has been given powers to 
issue writs throughout the State of Madhya Bharat. 
The phrase "shall have power" indicated the 
nature of authority k these words indicate the 
extent of Jurisdiction conferred. So, in my judg¬ 
ment. under Art. 226 jurisdiction has been confer¬ 
red upon this Court to issue directions, orders in 
the nature of writs, or, the writs themselves for 
the enforcement of any of the rights conferred by 
Part m of the Constitution which deals with 
fundamental rights. The Article adds that these 
orders, directions, or writs can be issued throughout 
the territories of Madhya Bharat not only for the 
purpose of enforcement of fundamental rights 
but also for ‘any other purpose.’ I respectfully 
concur with the view of the Patna High Court in 
A.I.R. (37) 1950 Pat 387, that the words "any 
other purpose" mean that a High Court can issue 
a prerogative writ for the enforcement of any legal 
right & the performance of any legal duty. 

(148) It is then contended that Art. 226 was 

meant only for the Presidency High Courts which 
had, prior to the enactment of the Constitution, 
a limited power to issue prerogative writs within 
the limits of the Presidency Towns. It appears to 
be true that the Constituent Assembly had In 
mind the controversy raging since the decision of 
Norman. J. in the ‘case of Ameer Khan' 6 Bene 
392), to the effect that the High Court at Calcutta 
could issue the Habeas Corpus outside the origi¬ 
nal Jurisdiction to the Superintendence of Jail at 
Alipore. The opinion of Sunder Ayyar J. at 'pages 
ll ,n In re Nataraja Ayyar 36 Mad 72; 

that the learned Judge misconstrued 4th clause of 
the Charter of 1774 coincided with the views nf 
Sir Lawrence Jenkins k Stephen. J., in the 'Amrlta 
Bazar Patrika case’. 17 C.W.N. 1253. The lnten- 
tion of the Indo-British Legislature subsequently 

a by enactin S S. 82, Criminal Procedure 

Act of 1872 k S. 148. Cri. p. C. of J875 k by the 
enactment of S. 491 in 1923 that relief should be 
panted only under these sections k recourse 
should be granted only under these sections k re- 

S 6 ™°V ld T n £i had t0 the old prerogative 
SJlJSK Lo^shiPs of the Judicial Committee 
ap P r ° ved thls view when they laid down in ‘C. P. 
Mathen, v. District Magistrate of Trivandrum' 
66 I. A. 222: I.L.R. (1939) Mad 744 - atr’ 
(26) 1SS9 P. 0. 213, that tt e Hteh oS 
of Madras cannot issue a common law 

ftfJSTaVZ ln ,£ a3r cove »* by 

s>. 491 Cn. p. c. k when they held in Ttyots of 


Garabandho case’, 70 I.A. 129: A.I.R. (30) 1943 

. . High Court of Madras has no 

jurisdiction to issue certiorari to any outside the 
town oi Madras & in 'Shree Meenakshi Mills Ltd 
v. Provincial Textile Commr. Madras, A.I.R. (36) 
1949 P. C. 307’, that the jurisdiction of the High 
Court ol Madras for issuing a writ of mandamus 
is confined to S. 45, Specific Relief Act, & that the 
writ can be issued only for acts done or to be 
done within the limits of its ordinary original 
jurisdiction. 

(149) It seems to me that the Constituent 
Assembly did not like to continue this artificial & 
invidious distinction between the rights of subjects 
residing within the Presidency Towns & the lights 
of those who resided outside these towns, & also 
between residents of the State of Bombay, Madras, 
Bengal on one side & the residents of other States 
on the other side. The Constitution, therefore, 
treated all the High Courts alike, laying down a 
uniform policy under Chap. V enacting in Sub-Cl. 
(3) of Art. 214 that: 

“The provisions of this chapter shall apply to 
every High Court referred to in this article.” 

The argument that Art. 226 was enacted for en¬ 
larging the jurisdiction only of Presidency High 
Courts thus falls to the ground. The intention & 
the policy of the Constituent Assembly clearly was 
that the High Court, in every State should hold 
throughout its territorial jurisdiction, the position 
of ‘aula regis’ or 'custos morum* as the Kings 
Bench did throughout England. In order to im¬ 
plement this policy three important changes were 
introduced in the Constitution. 

(150) The first change was the Proviso to Art 
225 which removed the bar that had existed to 
the exercise of jurisdiction of the High Court in 
revenue matters. This prohibition was expressly 
imposed upon the Supreme Court of Bengal in 
1780, after the well-known conflict with Warren 
Hastings, & as contained in S. 8, East India Com¬ 
pany Act, 1780, (21 Geo III C 70) it was m the 
following terms: 

"The said Supreme Court shall not have or 
exercise any jurisdiction in any matter concern¬ 
ing the revenue or concerning any act or acts 
ordered or done in the collection thereof accord¬ 
ing to the usage & practice of the country or the 
regulation of the Governor General in Council.” 

It was re-enacted in Act 39 & 40 Geo HI C. 79 
(Govt, of India Act 1800). The word used was 
"revenue”, not land revenue”; & "revenue” in¬ 
cludes customs, income tax, even quit-rent. A very 
wide construction was thus put upon the section 
by the Privy Council in 'Spooner vs. Juddow*, 4 
M.I.A. 353). The same prohibition was re-en¬ 
acted in S. 106, Govt, of India Act 1915 in the 
following form: 

"The High Courts have not & may not exercise 
any original jurisdiction in any matter concerning 
the revenue or concerning any act ordered or done 
in the collection thereof according to the usage 
of the practice of the country or the law for the 
time being in force.” 

It was also re-enacted in S. 226 (1) of the Govt 
of India Act 1935. The only difference was that 
whereas the Act of 1780 had said that the Supreme 
Court should not have or exercise any jurisdiction, 
the Acts of 1915 & 1935 stated that the High 
Courts have not & may not exercise any original 
jurisdiction in any matter concerning the revenue. 
Explaining the difference in the pharseo’ogy Wallis 
C.J., thus observed at page 725 of 44 Mad 718: 

"Now. the issuing of the writ of Mandamus to 
secure the performance of a public duty where no 
adequate remedy existed by action or otherwise 
was, it seems to me, clearly an exercise of original 
Jurisdiction. It was a proceeding originating in 


I. R. 

m any 

_ officer, executive 

It must also be regarded as having 
been within the original jurisdiction of the Supreme 
Court because that Court had no appellate juris¬ 
diction. Similarly, I think that the substituted 
jurisdiction to issue orders under S. 45, Specific 
Relief Act, is original jurisdiction. It may in 
terms be directed to any person holding a public 
office, and to any corporation, as well as to any 
ulterior Court of judicature. The nature cf the 
jurisdiction exercised is the same in each case 
& must be considered an exercise of original juris¬ 
diction.” 

The express prohibition against the exercise of 
High Court’s power in this regard led to many 
grievances & it was observed by Coutts-Trotter 
C.J., that “there was no justification whatever for 
preserving the antiquated fossil on the statute • 
book" (P. 455 of ‘Govinda Rajulu v. Secy, of State 
50, Mad 449*. The Indian Legislature had the 
power to remove this restriction under Sch. 5 of 
the Govt, of India Act 1915; & under S. 226 (1), 
Govt, of India Act 1935; but the legislature did not 
consider it proper to do so. It is significant to 
note that the Constitution removed it altogether 
though the restriction had been in existence since 
1780 in the same form. 

(151) The second change that was introduced in 
the Constitution related to the power of superin¬ 
tendence over courts & tribunals. Under S. 107. 
Govt, of India Act 1915 a High Court had powers 
of superintendence over all courts "for the time 
being subject to its appellate jurisdiction.” Sub-S. 
(2) of S. 224 in the Govt, of India Act 1935, how¬ 
ever, enacted that: 

"Nothing in this section shall be construed as 
giving to a High Court any jurisdiction to ques¬ 
tion any judgment of any inferior court which is 
not otherwise subject to appeal or revision.” 

This deprived the High Courts of the revisional 
powers which they had been exercising over courts 
subject to their appellate jurisdiction over since 
the High Courts Act of 1861. After 1935 the re- 
visional powers were confined to those cases where 
the Indian enactments conferred such a nower. 
The omission of this provision in Art. 227 of the 
Constitution, removes the restriction & restores 
the law to what it was before the Govt, of India 
Act 1935 was enacted 'Bimala Prasad v. State of 
West Bengal A. I. R. (38) 1951 Cal. 258 at P- 260. 
In my opinion, the wording of Sub-Cl. (1) of S. 227 
is of far reaching consequences: 

227 (1) "Every High Court shall have superin¬ 
tendence over all courts & tribunals throughout 
the territories, in relation to which it exercises 
jurisdiction.” 

There is nothing to indicate that the courts b 
tribunals referred to above should be "subject to 
the appellate jurisdiction of the High Court.” The 
deletion of this phrase is very significant. All the 
courts & tribunals t& the word "tribunal” is im¬ 
portant) exercising judicial or quasi-judicial 
powers (except of course the Military tribunals) 
are now put under the supervisory control of the 
High Court & consequently are made amenable 
to its revisional jurisdiction. 

(152) The third change & the most important 
change introduced was Art. 226 conferring power 
on the High Court to issue prerogative writs or 
orders & directions in the nature of those writs 
for anv purpose. I have already dealt with this 
Art. 226 above. I again refer to it here only 
to show that its enactment was in consonance 
with the policy adopted by the Constitutent As¬ 
sembly to make the position of the High Court 
similar to that of the King's Bench in England. 

In regard to the power to issue writs Mr. Semvai- 
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the Court issuing it, & might be directed 
proper case to any class of public 
or judicial. 


1951 


Baldeo Sisgh v. 


sar has usefully referred to a speech delivered m 
the Constitutent Assembly on 7-6-1949 (Vol. VIII 
No. 17 at p. 696 C. A. Debates.) That eminent 
lawyer, Dr. Bakshi Tek Chand said: 

"These are the writs which have been among 
the greatest safeguards that the British Judicial 
system has provided for upholding the rights & 
liberties of the people & it is very necessary that 
they should be incorporated in the Constitution. 
At present High Courts which are not Presidency 
Hign Courts, viz., the High Courts of Allahabad, 
East Punjab, Nagpur, Orissa, Assam, etc., have not 
got any of those powers.in the new Consti¬ 

tution it is intended to give the powers to issue 
these writs to every High Court & will be exer¬ 
cised throughout the territories within its juris¬ 
diction & in order to put matters beyond doubt 
it is necessary that these writs be specifically 
mentioned." 


From the trend of the speeches in the Constitutent 
Assembly, from its intentions & the policy 
adopted, &, from the express words used, & then 
from the substitution for S. 50 in the Specific 
Relief Act, in the Adaptation Laws Order of 1950 
I am quite clear in my mind that the Consti¬ 
tution did confer jurisdiction & powers on the 
High Courts to issue prerogative writs in suitable 
cases. It is true that the language used in Art. 
226 is of the widest possible significance. There is 
no restriction placed on the nature or form or 
orders or directions or writs that might be issued. 
The power given to the High Courts is a large one. 
but it must be exercised in accordance with well 
established principles. Tne decisions of English 
& American Courts must, subject to all necessary 
exceptions, continue to afford guidance in India 
Then through the decisions of the Supreme Court 
& the development of case law in this Court as 
well as in other High Courts, in due course of 
time some standard is bound to be reached by 
reference to which the exercise of these powers 
will be regulated. This Court has the power to 
regulate its own procedure under S. 24. Madhya 
Bharat High Court Act, (Act 8 of 1949) & the 
rules as to who will apply for these writs k what 
form those applications should take will be 
framed by this Court. I do not find the least 
difficulty on this point as every thing necessary 
for the exercise of power is included In the grant 
of power, A.I.R. (38) 1951 S. C. 69 at p. 84). 

(153) As regards the nature of jurisdiction I am 
certain it will be ordinary original jurisdiction for 
preorgative writs are issued only in the exercise 
of original jurisdiction. I have referred to the 
view of Wallis, C.J., above about a writ a Man¬ 
damus. I may, refer to *Dinshaw Darabshaw v. 
Commr. of Income-tax, Central A.IJt. (30) ’l943 
Bom 77 and Raghunath Keshav v. Poona Munici¬ 
pality, A.I.R. (32) 1945 Bom. 7 for the proposition 
that the power to issue writs of certiorari is part 
of the original jurisdiction of the High Court. 
This Court has been exercising ordinary original 
criminal jurisdiction under S. 491 Cri. P. C. As 
soon as the Indian Companies Act was adopted In 
Madhya Bharat ordinary original civil jurisdiction 
was conferred on this Court so far as cases under 
the Indian Companies Act were concerned. On 
the same analogy, I can state that as soon as 
Constitution was enacted ordinary 
original jurisdiction (both civil k criminal) was 
conferred on this Court so far as the issue of pre¬ 
rogative writ was concerned. 

a As re E ar ds the difference between juris- 
aiction & powers of Supreme Court under Art. 32 
& those of the High Courts under Art. 226 I can- 
not a° better than quote the following observations 
or the Supreme Court at p. 126 Col. 2 of 'A.I.R. 
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(37) I960 S. C. 124, ‘Ramesh Thapper v. State of 
Madras: 

"Art. 32 does not merely confer power on this 
Court as Art. 226 on the High Courts to issue 
certain writs for the enforcement oi the ‘.ights 
conferred by Part III, or lor any other purpose 
us part of its general jurisdiction, in that case 
it would have been more appropriately placed 
among Art. 131 to 139 which detme that mnsdic- 
tion. Art. 32 provides a "guaranteed remedy for 
tne emorcement of those rights & the remedial 
right is itself made a fundamental right by being 
included in Part III”. 

1 155 > The Supreme Court is the protector U 
guarantor of fundamental rights k its original 
jurisdiction extends only to the enforcement of 
lundumental rights, & this view receives confirma¬ 
tion from the terms of Art. 139. Art. 226, nr. the 
other hand, contemplates the issue of writs, orders 
or directions lor all general purposes even other 
than the enforcement of fundamental rights. It 
is however difficult for me to state how far the 
Supreme Court k the High Court can be said to 
have concurrent jurisdictions so far as the en¬ 
forcement of lundamental rights are concerned, or 
whether an application under Art. 32 is maintain¬ 
able after a similar application is dismissed by 
the High Court under Art. 226? The Supreme 
Court reserved its opinion on this question re¬ 
cently (vide para 29 of A.LR. (38) 1951 S.C. 217). 
I am also not sure about the import of Art. 32 (3) 
Any other Court* should ordinarily include a ‘High 
Court.* But the question in my mind comes up 
in this form: if Parliament empowers *any other 
court' to exercise all the powers exerciseable by the 
Supreme Court under Art. 32 (2), will this be re¬ 
medial right or a fundamental right merely by 
being included in Part III? In my opinion, the 
exact import of Sub-Cl. (3) of Art. 32 will depend 
upon this question & as it is not necessary lor 
the purposes of the case before me, I do not think 
it proper to express any opinion on the point. 

(156) From the foregoing it follows that, in my 
opinion the views of my learned brother Mehta J. 
m ‘Anant Bhaskar v. State’ & of the Division 
Bench In 'Harendra Nath Sharma’s case’, A.I.R. 
(37) 1950 M.B. 46, were sound k this Court has 
jurisdiction to entertain petitions for issue of prero¬ 
gative writs. In my Judgment, therefore, the 
majority opinion in 'Anant Bhaskar vs. State' does 
not lay down the correct law k should be disre¬ 
garded. The two petitions should be sent back to 
the Division Benc h for disposal according to law. 

(157) BY THE COURT: In accordance with 
the view taken by the majority (Chief Justice 
dissenting) the Full Bench holds that under Art. 
226 of the Constitution the High Court 
has Jurisdiction to entertain applications with' 
respect to all matters in relation to which the 
powers conferred by the Article may be exercised 
These applications will accordingly be fixed for 
hearing. 

F-S.B. Order accordingly . 

(G. N. 59.J 
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Shinde, Dixit & Chaturvedi JJ. 

Baldeo Sinah—Appellant v. The State. 
Criminal Soeolal Appoal No 3 of 1951, D/- 30.7-1061 
* (a) Madhya Bharat High Court of iudicatnr* 

m of as -™nded by Ordinance I 

[l]of 1950,Ss.25&25A—Decisions of Division Bench 
given after 25-1-50 - Jurisdiction of Hlfrh Court to 

MhjE*5»?n! dtds '°" s - Co "‘ m " u °» °I 
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Per Full Bench:- The Madhya Bharat High Coart 
has no jurisdiction o bear A determine appeals from 
decisions of any D.vision Bench of that High Court 
given after 25 1 50 by virtue of the combined effect of 
S. 25A, M*dhya Bharat High Court of Judicature Act, 
real with Art. 225 of the Constitution of India. Conse¬ 
quent!}, a special appeal filed under S. 25. High Court 
of judicature Act, against the decision of a Division 
Een?b of the High Court given on 16-5-51 rejecting the 
appeal filed by the convict against his conviction A 
death sentence must be rejected as incompetent. 

[ParasJ9,21] 

(b) Interpretation of Statutes - General & special 
provision dealing with particular subject—Rule of 
Construction—Civil P. C. (1908Pre. 

Where there are two sections in a statute, one deal- 
ing specially with any particular subject which is also 
in duded in some of the provisions of another section, 
which is couched in general terms, the provisions of 
this Utter section should not affect the provisions of the 
former section unless there is a -peeific provision to the 
contrary in the statute itself. The same rule should 
be applicable to the interpretation of the sections of the 
Constitution. (Principle applied in construing Arts. 225 
A 372 of the Constitution of India.) [Para 27] 

Anno, C P. C., Pre N. 7. 

(c) General Clauses Act (1897), S. 7—Repeal of a 
statute repealing another does not revive the re¬ 
pealed statute.- The General Clauses Act has, how- 
ever, no reference to temporary or expiring statutes 
which automatically lapse at a certain date, or, on 
happening of a certain contingency A.l.R. (20) 1933 
All. 669 & A. I. R. (28) 1941 Lah. 175 Ref.-Madhya 
Bharat General Clauses Act (84 of 1950), S. 6. 

[Para 18] 

Anno. Gen. Clauses Act, S. 7 N. 1. 

(d) Cons'itution of India Art. 372— 'Temporary 
law’—Meaning of. 

Per Chaturvedi /.—The expression 'Temporary law’ 
in explanation 3 to Art. 372 is not confined to laws 
made by legislature alone. It U of wide import 6c 
includes an 'Ordinance 1 promulgated by a Rajpramukh 
in Part B States. (.Para 24] 

Kak—Jor Appellant; Shiv Dayal Deputy Govt. Advo¬ 
cate—for the Stale. 

Cases re/erred to: - 

(’49) A. I. R (36) 1949 P. C. 90. [Pr. 19] 

('41) A I. R. (28) 1941 F. C. 16: (I. L. R. (1941) Ear. 

F. 0. 72). [Pr. 25] 

(’43) 1943-6 F. L. J. 151: A. I. R. (30) 1943 F 0. 75: 

(45 Cr. L. J. 341) [Para 20] 

(’33) 55 All. 961: (A. I. R. (20) 1933 All. 669 : 34 Cr.L.J. 

1030 F. B.) - [Para 18] 

(’98) 25 Cal. 333. [Para 18] 

(’41) A. I. R. (28) 1941 Lah. 175: (I. L. R. (1941) Lah. 

773). (Pr. 18) 

(1891) 2 Q. B. 267: (60 L. J. Q B. 505). [Para 14] 

Dixit J. —This i3 a second appeal by an aoius- 
ed who has been found guilty by the Additional 
Ses. J. of Indore under S. 302, I. P. C. A sentenc¬ 
ed to death. The sentence of death was confirm- 
ed & an appeal preferred by the accused against 
the conviction A sentence was rejeoted on 16 6-51 
by a Division Bench of this Court consisting of 
My Lord the Chief Justice A my brother Mehta. 
This appeal is against the decision of the Divi¬ 
sion Bench. It is purported to have been filed 
under s. 25 High Court of Judicature Act, (Act 
No. 8 of 1949). 

[ 2 ] A preliminary objection has been taken by 
Mr. Shiv Dayal on behalf of the State that the 
appeal is incompetent. The objection is that S. 25, 
High Court Act, was amended on 25-1-50 by 


A. LB. 

Ordinance No. l of 1950 A that the amendment 
took away the right of appeal from any judg¬ 
ment, decree, order A sentence passed or made 
after the promulgation of that Ordinance by a 
Division Bench A deprived this Court of the 
jurisdiction to hear A determine any such appeal. 
It was said that even after the expiry of the 
period of the Ordinance there is no right of 
appeal against the decisions of any Division 
Bench of this Court given after 25-1-50 A this 
Court has no jurisdiction to hear A determine 
any such appeal. The learned Deputy Govt.. 
Advocate also referred to Art. 225 of the Consti- 
tution of India A said that as under that Article 
the jurisdiction of the High Court is the same a 9 
that existed immediately before the commence¬ 
ment of the Constitution A as on that date this 
Court had no jurisdiction to hear A determine 
any appeal against the decisions of any Division 
Bench given after 25-1-50, it has no jurisdiction 
to entertain, hear A determine this appeal. 

[3] Mr. Kak, on behalf of the appellant con¬ 
tended that Ordinance No. 1 of 50 did not repeal 
S. 25, High Court Act, but merely suspended 
during the time that the Ordinance was to re¬ 
main in force the jurisdiction of this Court to 
hear A determine any appeal from the decisions 
given after 25-1-50 by any Division Bench; that 
this jurisdiction is revived after the termination 
of the six months period of the Ordinance A 
further that the Ordinance cannot be construed 
so as to take away for all time the jurisdiction 
of this Court to hear A determine appeals from 
the decisions referred to above, for, to do bo 
would be to give to the Raj Pramukh legislative 
power of permanently altering or repealing or 
amending any law passed or made by the Legis¬ 
lature a power which he did not possess under 
Arts. 8 A 10 of the Covenant entered into by the 
Rulers of Gwalior A Indore A other States of the 
Central India for the formation of the Madhya 
Bharat Union. 

[ 4 ] On giving the matter my careful considera¬ 
tion I think the preliminary objection raised by 
the Deputy Govt Advocate mu9t be upheld. By 
S. 25, High Court Act, which came into force on 
18-1-49 the decisions of any Division Bench in 
oivil A criminal cases were made appealable under 
certain conditions to a Full Bench On 25-1-50 
the Raj Pramukh made A promulgated Ordinance 
No. 1 of 1950 amending in certain respects the 
High Court of Judicature Act This amending 
Ordinance inserted in the Act a new section, 
namely S. 25 (A) which provided that: 

"Notwitatanding anything contained in S. 25, the 
High Coart shall have no jurisdiction to hear A deter¬ 
mine any apppealfrom any judgment, decree, order A 
sentence passed or made after the promulgation of this 
Ordinance by any Divisional Court of the High Court 
whether on its original or appellate side.” 

[ 5 ] It will be observed that this new section 
did not affect the appeals already filed under 
S. 25, A pending in this Court on 25-1-50, It aleo 
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did not affect the jurisdiction of this Court to 
hear 4 determine any appeal filed under S. 25 of 
the Act after 25-1-50 from any decision of the Divi¬ 
sion Bench given prior to 25-1-50. It took away 
the jurisdiction of this Court to hear 4 determine 
any appeal from a decision of a Division Bench 
given after the promulgation of the Ordinance; 4 
on 26-1-1950 when the Constitution of India came 
into force, this Court had no jurisdiction to hear 
4 determine appeals from the decisions of a Divi¬ 
sion Bench given after 25 1-50. I am unable to 
accede to the submission made by the learned 
Counsel for the appellant that the new s. 25 (a) 
only suspended for the duration of the Ordinance 
the exercise of the appellate jurisdiction con¬ 
ferred on this Court by S. 25, High Court Act, 
in relation to appeals from decisions of any Divi¬ 
sion Bench given after 25-1-50, leaving in tact the 
jurisdiction itself. The language of S. 25 (A) 
whioh was inserted in the Act by the Ordinance 
does not support the contention. That section 
nowhere speaks of the exercise or non exercise 
of jurisdiction. It says that though S. 25, provides 
for an appeal from a decision of any Division 
Benoh, the High Court shall not have appellate 
jurisdiction in respect of decisions of any Division 
Benoh given after °25-l-50. Learned Counsel for 
the appellant attempted to draw the inference 
that s. 25 (a) merely suspended the exercise of 
the appellate jurisdiction conferred under 3. 25. 
of the Act for the period of the operation of the 
Ordinance from the fact that the Ordinance was 
a temporary measure. To my mind, therein, lies 
the fallacy in his arguments. When S. 25 (a) in 
dear 4 unambiguous words says that the High 
Court shall have no jurisdiction, it would not be 
legitimate to construe the words as suspending 
the exercise of the jurisdiction on the sole consi¬ 
deration that the law whioh introduced S. 25 (a) 
in the Aot was of a limited duration. A temporary 
law may express its intention in dear 4 unmis¬ 
takable language to amend a statute permanently. 
If the temporary law is not replaced by a per¬ 
manent Aot 4 is allowed to lapse, it may be 
contended that the intention is defeated. But it 
would be illogioal.to conclude that the intention 
was not originally present 4 to say that 
the plain meaning of the words expressing 
the intention should not be given effect to. In 
my judgment 8. 25 (A) ousted the appellate juris¬ 
diction of this Court with respect to the decisions 
of any Division Bench given after 25-1-50 4 this 
appellate jurisdiction did not exist on 26 - 1 - 50 . 
Now the jurisdiction of this Court today is as 
defined in Art, 225 of the Constitution. This Arti¬ 
cle says: — 

•'Bubjebfc to the provisions of of this Constitution 4 to 
toe provisions of any law of the appropriate Legislature 
made bi vfrtue of powers conferred on that Legislature 
by this Constitution, the jurisdiction of, 4 the law 

administered in, any existing High Court.shall 

lie the same as immediately before the commencement of 
•bis Constitution," 


[6] Leaving out of consideration for the mo¬ 
ment the fact that the operation of the Ordinance 
was limited to a period of six months 4 taking 
only the fact by virtue of that Ordinance, this 
Court had at the commencement of the Consti¬ 
tution, no jurisdiction to hear & determine any 
appeal against the decisions of any Division 
Bench given after 25-1-50, it follows from the 
clear words of Art. 225 that if this Court had no 
such jurisdiction on 26-1-50, it has none today. 

(7J It is not contended that the Constitution 
itself confers this jurisdiction or this jurisdiction 
has been conferred by any law made after 26-1-50 
by the Parliament or by the State Legislature by 
virtue of powers conferred on them by the Cons¬ 
titution — which law would of course include 
under Art. 367 an Ordinance made by the Presi¬ 
dent or by the Raj Pramukh. It is however, urged 
that the jurisdiction which the Ordinance took 
away by introducing in the High Court Act a new 
section, namely, S. 25 (a) is revived on the expiry 
of the period of the Ordinance. There was some 
controversy at the Bar whether the effect of the 
lapse of the Ordinance after the expiry of its 
period is to restore to S. 25 of the Act its original 
force without condition. The learned Deputy 
Govt. Advocate said that the language of a pre¬ 
amble to the Ordinance 4 of the new s. 25 (a) 
suggests that the ousting of this Court's jurisdic¬ 
tion was intended to be permanent 4 that pre¬ 
existing jurisdiction is not-revived merely by the 
reason of the expiry of the period of the Ordin- 
ance. The Counsel for the State observed that as 
the Constitution of India provided for appeals to 
the Supreme Court from the decisions of this 
Court made after 26-1-50, it was thought unneces¬ 
sary to continue the jurisdiction of this Court to 
entertain, hear 4 determine appeals from the 
decisions of any Division Benoh atfer 26-1-1950 
4 it was for this purpose 4 keeping in view the 
provisions of Art. 225 of the Constitution that 
this jurisdiction was taken away a day prior to 
the commencement of the Constitution. Mr. Kak 
for the appellant maintained that whatever might 
have been the intention in amending the High 
Court Act by an Ordinance just on the eve of 
of the commencement of the Constitution, the 
Ordinance made by an authority whioh could 
pass only a temporary law under the Covenant, 
oould not be construed as purporting to repeal 
or amend the provisions for all time of a perma¬ 
nent statute whioh were in no way inconsistent 
with the Article of the Constitution providing 
for a right of appeal against the decisions of this 
Court. I do not think it neoessary to express a 
concluded opinion on the controversy. For, even 
if the view is taken that the lapse of the Ordi¬ 
nance has the effect of restoring the pre existing 
jurisdiction, it cannot be held that this Court has 
today jurisdiction to hear 4 determine appeals- 
against the decision given by any Division Benoh 
after 25-1-1950. The reaaon is obvious. This juris. 
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diction did cot exist on 26-1-1950 4 as it did not 
exist on that day then under Art. 225 of the 
Constitution it does not exto today. Merely by 
reason of the expiry of the Ordinance by efflux of 
time it cannot be deemed that this jurisdiction 
existed on the 25-1-1950 & on the material date, 
namely 26-1-1950. It may be that the effect of the 
construction, which, in my view, should be pat 
on Art 225 of the Constitution & the Ordinance 
is to give permanent operation to the Ordinance 
whioh was intended to be temporary & which 
could have been only of a temporary operation 
under the Covenant. But the provisions of the 
Constitution are overriding 4 by virtue cf the 
provisions of Art. 225 of the Constitution this 
Court has no jurisdiction to hear 4 determine 
appeals from decisions of any Division Bench 
given after 25-1-1950 as it did not possess that 
jurisdiction at the commencement of the Consti- 
tution. The jurisdiction cannot be exercised 
even if by reason of 4 on the expiry of the Ordi¬ 
nance it is restored. It is true that Explanation 
3 to Art 372 of the Constitution laysdown that: 

“Nothing in this Article shall le construed as conti¬ 
nuing any temporary law in force beyond the date 
fixed for its expiration or the date on which it would 
have expired if this Contitution had not come into 
force.” 

[8] But the construction which I have put is 
not on the basis that the Ordinance continues in 
force beyond the date fixed for its expiration. It 
would again appear from the wording of Art. 372, 
that if the construction of any other article of 
the Constitution results in giving virtually a per¬ 
manent operation to a temporary law, the cons¬ 
truction cannot be rejected, if it is, as in the 
present case, otherwise justified. It must be given 
effect to. 

[9] For the above reasons I am of the opinion 
that this Court has no jurisdiction to hear 4 
determine appeals from decisions of any Division 
Bench given after 25-1-1950. This appeal must, 
therefore, be rejected as being incompetent. 

[10] Shinde J.—I agree. 

[11] ChaturYedi J.—I concur in the order 
proposed to be passed but I wish to state my 
reasons in my own words. 

[12] The appellant has been convicted by the 
Sessions Court under S. 302, I. P. C., & sentenced 
to death. His appeal has been dismissed 4 the 
sentence of death has been confirmed by a Divi¬ 
sion Bench of this Court. This is his Special 
Appeal from the order 4 judgment of the Divi¬ 
sion Bench purporting to bo under S. 25, High 
Court of Judicature Act, (Act No. 8 of 1949) which 
runs as follows : 

25. Special appeal shall lie to the Full Bench of the 
High Court from: — 

Special Appeal 

(1) a decree or an appealable order passed by the Divi¬ 
sional Bench of two Judges of the High Court in the 
exercise of extraordinary or appellate civil jurisdiction. 

Provided that each appeal shall He only in the case 
where the value of the suit in the Court of the first 


instance is Rupees ten thousand or upwards & the value 
of the 6ubject-matter in dispute in appeal also is Rupees 
ten thousand or upwards. 

Provided further that the appeals involve some ques¬ 
tion of principle pertaining to law. 

(2) a judgment passed by the Divisional Eench of two 
judges of the High Court convicting the acou6ed in the 
exercise of extra-ordinary or appellate jurisdiction. 

Provided that such appeal shall lie only in the case 
where the sentence of death or life imprisonment for not 
•ess than fourteen years, is passed or confirmed by the 
Divisional Bench. 

(13] On 26-1-1950 the Constitution was to 
come into force 4 in Arts. 132, 133 4 134 provision 
had been made for appeals to the Supreme Court 
from the decisions of the High Court under 
certain circumstances. Presumably keeping this 
aspect in mind on 25-1-1950 (I. E. one day before 
the Constitution came into force) an Ordinance 
(No. 1 of 1950) wa9 promulgated by the Rajpra- 
mukh which, inter alia , added the following 


S. 25A to the High Court of Judicature Act: 

“25A. 

Notwithstanding anything contained in S. 25 the 
High Court shall have no jurisdiction to hear & deter¬ 
mine any appeal from any judgment, decree or order & 
sentence passed or made after the promulgation of this 
Ordinance by any Divisional Cou't of the High Court, 
whether on its original or appellate sides. 11 


[14] It is obvious that the Ordinance, purpor- 
ted to repeal, S. 25 of the High Court of Judica¬ 
ture Act. S. 25A is clearly repugnant to 9. 25 as 
it involves contradictory proposition. In Kutner 
v. Philltps (1891) 2 Q. B. 267 A. L. Smith L. J. 
enunciated the rule as to implied repeal in the 
following words: 

“A repeal by implication is only effected when the 
provisions of a later enactment are so inconsistent with 
or repugnant to the provision of an earlier one that the 
two cannot stand together, unless the two Aots are so 
plainly repugnant to each other that effect cannot be 
given to both at the same time, a repeal will not be 
implied, or unless there is a necessary inconsistency in 
the two acts standing together.” 


[15] The test that is suggested in the English 
cases is whether it is possible to obey the two 
laws together or whether there is such an incon¬ 
sistency that it is not possible to do so. It is 
obvious that in the case before us it is not possible 
to obey both section 25 4 8. 25A; 4 therefore Mr. 
Kak's contention that S. 25A should be taken to 
be a mere variation of S. 25 is not tenable. It is a 
dear case of repeal of S. 25 by implication. 

[16] The Constitution then came into force on 
26-1-1950 4 the Interim Legislative Assembly of 
Madhya Bharat State was precluded from passing 
an Act confirming the provisions embodied in 
Ordinance No. 1 of 1950 as it concerns “the Consti¬ 
tution 4 Organisation of the High Court” (vide 
entry No. 78 of List 1 (Union list) Sch. 7 4 Entry 
No. 3 of List II).‘ 

[17] The question then arises, whether 9. 25A 
should be taken to have permanently repealed 
8. 25, Madhya Bharat High Court of Judicature 


Act ? 

[18] If it had been a case of a repeal of a statute 
repealing another, there would have been no 
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A. 1.8. 


Part B States. According to this ‘Explanation’ 
Ordinance No. 1 of 1950 could not have remained 
alive after 25- 7-1930. It may be noted that S. 292, 
Govt, of India Act 1935 is in identical terms; & 
S. 135, Union of South Africa Act, 1909, in similar 
terms runs as follows : 

'‘Subject to the provisiors of Ibis Act, all laws in 
force in the several colonies at the establishment 
of the Union shall continue in the respective Provinces 
until repealed or amended by Parliament, or by the 
Provincial Councils in matters in respect cf which the 
power to make oidinanees is reserved or delegated to 
them. All legal commissions in the several colonies at 
the establishment of the Union shall continue as if the 
Union bad not been established,” 

[25] In United Provinces v. 2It. Atiqa Begum, 
A.l.R. (28) 3 941 F. c. 16 Sir Maurice Gwyer C. J. 
at page 24 had observed : 

“The purpose of S. 292 was clearly to negative the 
possibility of any existing Indian law being held to le no 
longer in force by reason of the repeal of the law which 
authorised its enactment; A it is a safeguard usually 
inserted by draftsmen in similar circumstances." 

Neither in S. 292, Govt, of India Act, 1935, nor in 
S. 135, Union of South Africa Act, 1909, any 
"explanation” was added to clarify that tempo- 
rary laws would net continue after the date fixed 
for their expiration. The obvious departure from 
the phraseology of the old S. 292 makes mo feel 
that this deliberate change was not without a 
special significance. The same "explanation” was 
however not added to Art 225. The possibility of 
curtailing or modifying the jurisdiction of a High 
Court in Part B States by means of an Ordinance 
does not seem to have been in the mind of the 
Constituent Assembly. 

[2G] The curious A anomalous result is, tbeD, 
that Ordinance No. 1 of 1950, under Art. 872, or, 
[according to the general principles of law, expired 
on 25 7-1950 & S. 25 of the Madhya Bharat High 
Court revived on that date, but under Art. 225 the 
jurisdiction of the High Court in hearing & decid¬ 
ing Special Appeal under S. 25, Madhya Bharat 
High Ccurt of Judicature Act, was lermaneutly 
taken away. We are here confronted with appa 
rent conflict between the provisions of the two 
articles of the Constitution so far as this particular 
case is concerned. In such circumstances, it is 
the duty of a Court to so construe the two articles 
as to give effect to all the provisions so as to 
avoid repugnancy It is, no doubt, a difficult task, 
but as the remark goes, “nothing is so difficult 
as to construct an Act of Parliament A nothing so 
easy as to pull it to pieces”. We also cannot 
import into Art. 225 & read into it any explana¬ 
tion (like explanation HI to Art. 372) when it is 
not there. I have therefore to see the wording of 
the two Articles more olesely. It may be noticed 
here that Art. 225 is an Article not dealing with 
lavra in general. It confines itself to the law 
relating oDly to the jurisdiction of a High Court 

& the material portion runs as follows : 

“Bnbjeet to the provisiens ol this Constitution A to the 
provisions of any law of the appropriate Legislature 
,. the jurisdiction of, A the law administered in, any 


existing High Court, A the respective powers of the 
Judges thereof in relation to the administration of 
justice in the Court, including any power to make rules 
of Court A to regulate the sitting of the Court A of mem¬ 
bers thereof sitting alone or in Division Courts, shall be 
the same as immediately before the commencement of 
this Constitution." 

[27] The words "the jurisdiction of, & the law 
administered in the High Court & the respective 
powers of the Judges in relation to administration 
of justice in the Court' are full of significance. It 
i3 not disputed that a Special Appeal from a 
Division Bench to a Full Bench of the High Court 
will be governed not by general laws like the 
Civil & Criminal Procedure Code but by the 
Charters, or the Letters Patent or the High 
Courts Acts; & I am quite clear in my mind that 
the proper Article to govern the continuance of 
the existing jurisdiction of a High Court is 
Art. 225 & not Art. 372 which governs the continu¬ 
ance in force generally of all existing laws i. e. 
"all the law in force in the territory of India”. 
Where there are two sections in a statute, one 
dealing specially with any particular subject 
which is also included in some of the provisions 
of another section, which is couched in general 
terms, the provisions of this latter section should 
not, in my opinion, affect the provisions of the 
former section unless there is a specific provision 
to the contrary in the statute itself. The same 
rule should be applicable to the interpretation of 
the sections of the Constitution. Applying this 
rule to the present case, I am of opinion that the 
question before us must be determined on the 
wording of Art. 225 alone & Article 372 should be 
held not to be applicable to the facts of the pre¬ 
sent case, & as the wordings of Art. 225 are, I 
cannot but uphold the preliminary objection. I 
therefore concur in the conclusions arrived at by 
my learned brother Dikshit J. A I agree that 
the Special Appeal bo rejected as incompetent. 

K.S. Appeal rejected. 
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(GWALIOR BENCH) 

Dixit J. 

Tara Chand—Applicant v. The State. 
Criminal Revn. No. 50 of 1951 D/- 4 8-1961. 

Criminal P. C. (1898), Ss. 517. 523—*'Concluded” 
-Meaning of—Trial not concluded owing to deatb 
oi accused- Power of Magistrate to pass order re¬ 
garding property produced in Court. 

Where there has been no inquiry or trial or where the 
inquiry or trial has not concluded, no order regarding 

the disposal of the property produced in the Court can 

be made under B 617. The word "concluded in S. 517 
means, concluded after a full hearing with a final judg¬ 
ment or determination of the case against the aconsed. 
When, therefore, on account of the death of the 
the trial or inquiry cannot be concluded and the Magis- 
trate for that reason does not retain the jurisdiction to 
give a fir ding or to make a final judgment on tbe 
material before him, the 

report to the Magistrate under 8. 623 for the dUpoiW 
of the property is not taken away. In snob a ease the 
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Magistrate has qo jurisdiction to pass any order as 
regards the return of the property to either party. The 
property must be returned to the police for disposal 
according to law. 29 Mad. 375, Expl. [Paras 2, 3] 

Anno. Gr. P. C-, S. 517 N. 4 ; S. 533 N. 1. 

Manohar Mai Jain — for Applicant ; Shiv Dayal 
Govt. Advocate — for the State ; Bajvayee—for Com¬ 
plainant (Chhahiram). 

Case referred to : 

(’05) 29 Mad. 375 : (4 Cri. L. Jour. 233) [Pr. 3] 

Order.—Tho facts of the case out of which this 
revision petition arises are that on 17-7 46 a 
complaint was filed by one Chhahiram against 
one Chandra San under S. 372, Gwalior Penal 
Code, charging him with theft in respect of cer¬ 
tain gold and silver ornaments. The pargaua 
Magistrate, Gohad before whom the complaint 
was filed directed the police to investigate the 
complaint. The polioe after investigation put up 
a chalan under S. 372, Gwalior Penal Codo, against 
Chandra Sen in the Court of Pargana Magistrate. 
They also produced in the Court the ornaments 
seized by them from Chandra Sen during the 
investigation. Chandra San died during the pen¬ 
dency of the trial. The Magistrate, therefore, 
passed an order stating that the trial hid abated 
on account of the death of the accused and direct¬ 
ing that the property seized by the police from 
Chandra Sen as the stolen property and produced 
in the Court be returned to Chhabirara, the 
complainant. The learned Magistrate observed 
that from the police papers and on the evidence 
of some of the prosecution witnesses recorded by 
him it appeared to him that the property belonged 
to the complainant Chhahiram. Tarachand an 
heir of the deceased acoused Chandra Sen, thon, 
applied to the Sessions Judge, Bhind for the 
revision of the order of tho Pargana Magistrate 
directing the return of the property to the com¬ 
plainant. TaraChand claimed that he waB entitled 
to the property, The revision petition was re¬ 
jected by the Sessions Judge, Bhind. Tara Chand 
has now filed thia petition to revise the orders of 
the Courts below about the return of the property 
to the complainant, 

[2] lb seems to me that the order of the Magis¬ 
trate as regards the disposal of (he property in 
this cose is illegal and without jurisdiction. 
Dndor s. 517, Or. P. 0., a Magistrate has, no 
doubt, the power to restore the property to tho 
possession of any party, but the Magistral has 
jurisdiction to exercise this power only when the 
inquiry or trial relating to the offence, with res- 
peot to the property concerned, has concluded. 
Where there has been no inquiry or trial or 
where tho inquiry or trial has nob concluded, 
no order can be made under 9. 617. The word 
^concluded” in s. 517 means in my opinion, 
concluded affcor a full hearing with a final judg¬ 
ment or determination of the oase against the 
»ooused. M For, clearly an order under S. 517 oan 
be made only on the basis of the evidenoe re- 
oorded in the inquiry or trial and in accordance 


with the findings the Magistrate may arrive on 
that material. If, therefore, as in the present 
case, cn account of the death of the accused the 
proceedings terminate without any decision or 
merits and a Magistrate retains no jurisdiction 
to give any decision on merits, then clearly the 
Magistrate has no jurisdiction to pass any order 
as regards the return of the property to either 
party. In such circumstances, the property must 
be returned to the polics for disposal according 
to law. 

[ 3 ] Learned counsel for the appellant relied 
on In the matter of Euppammall , 29 Mad. 375 
and contended that as the trial abated on account 
of the death of the accused, the property must 
be returned to the custody ol the person from 
whom it was taken. In the Madras case a person 
was charged with criminal breach of trust in 
respect of certain jewels. The police recovered 
from the accused the jewels and sent them to the 
Magistrate along with - the charge-9heet. The 
accused died before the trial and before any 
evidence was recorded. Thereupon, the alleged 
owner of the jewels applied to the Court to be 
put in possession of the jewels under Ss. 517 and 
523, Criminal P. C., after an inquiry as to their 
ownership. On these facts the learned Chief Ju3. 
tice of the Madras High Court upheld the order 
of the Magistrate returning the jewels to the 
accused from whose custody they were taken. 
The judgment of the Madras High Court is a 
brief one. It was observed therein that the pro. 
visions of S. 517 did not apply and that as there 
was no evidence or finding aboat the ownership, 

S. 523, Criminal P. C., did nob apply and that the 
Magistrate was not bound to hold an inquiry 
simply to determine the ownership of the jewels. 

I do not think muoh assistance oan be derived by 
the applicant from this daoision of tho Madras 
High Court. With all respect, I find my6elf in 
agreement with tho decision if it purports be lay 
down that in oircumstances suoh as those present 
in that case and the oase before me the property 
must be returned to the aooused from whose 
oustody it was taken. It is true that when the 
trial abates due to thedeathoftheacoused.it 
cannot be said that it has been concluded. It is 
also true that when onoe property is sent on to 
a Magistrate with a charge-sheet, no proceedings 
in respeot of the property can be taken by the 
polioe under S. 523 so long as the Magistrate has 
jurisdiction to dispose of the property in accor. 
dance with Ss. 517 and 518 of the Code But, in 
my opinion, when on account of the death of the 
acoused the trial or inquiry cannot be concluded 
and the Magistrate for that reason does not 
retain the jurisdiction to give a finding or to 
make a final judgment on the material before' 
him, the power of the polioe to make a report to 
the Magistrate under s. 523 for the disposal of 
the property is not taken away. It seems to me 
on the dear wording of ss. 517 and 593 of the 
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Code that if any property alleged or suspected to 
have been stolen or found under circumstances 
which create suspicion of the commission of any 
otTence and seized by the police cannot be dis- 
posed of under 9. 517, then S. 523 must apply. 

[4] For the above reasons, I think the order 
passed by the Pargana Magistrate directing the 
return of the property to the complainant was 
without jurisdiction. The Magistrate could not 
pass any order in favour of either party. I would, 
therefore, set aside the order of the Pargana 
Magistrate and direct that the ornaments pro¬ 
duced in the Court be made over to the police for 
disposal in accordance with the provisions of 
S. 523 of the Code. 

V'S.B. Order accordingly . 

(C. N. 61.] 
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(GWALIOR BENCH) 

Dixit J. 

Dev Lal — Applicant v. Faili — Non-Appli . 
cant . 

Civil Revn. No, IOC of 1951. D/• 3-8-1951. 

Civil P. C. (1998), 0. 22. Rr. 4, 9 — Application for 
substitution whether can be treated as one for set¬ 
ting aside abatement. 

The proceedings to bring the legal representative on 
record are distinct and separate from the proceedings to 
set aside the abatement of the suit. An application 
which is essentially one to bring the legal representative 
on record cannot be construed as one for setting aside 
the abatement simply because it wa3 made after the 
expiry of the period of limitation. The question whether 
an application for substitution can be treated as an 
application for setting aside an abatement must be 
determined with reference to the facts stated in the 
petition for substitution. Where the applicant did not 
state in his petition the dato of the death of the defen¬ 
dant and he simply prayed for substitution of the heir3 
of the deceased defendant without stating the fact that 
the suit bad abated or that the application for substitu¬ 
tion was made beyond time or that on account of any 
fact the petitioner was entitled to any extension of the 
period -of limitation for makiDg the application, the 
petition cannot be taken to be a proper application at all 
under 0. 22, It. 9 for setting aside the abatement of the 
suit. A I. B (17) 1930 Gal. 422, Bel . on; A. I. It. (15) 
1928 Lab. 746, Dissent. [Para 3] 

Anno. 0. P.0.,0. 22, R. 9. N. 11. 

Jagdamla Prasad -for Applicant. 

Cases referred to: — 

(’30) 57 Cal. 148 : (A. I. R. (17) 1930 Cal. 422). [Pr. 3] 
(’28) A IR. (15) 1928 Lab 746 : (112 Ind. Cas. 5)..[Pr. 3] 

Order. — This is a petition by the plaintiff 
against the decision of the Additional District 
Judge confirming the order of the civil Judge 
Second Class Antari rejecting an application pre- 
santed by the plaintiff to bring tha legal represen¬ 
tative for the deceased defendant Patirara on 
record as barred by time and refusing to set 
aside the abatement of the suit. 

[ 2 ] It is not disputed that the defendant Pati- 
ram died on G-12-49 and the application which 
was presented by the applicant on 22-3-50 to 
bring the legal representative of Patiram on record, 
was barred by time under Art. 177, Limitation 


Act. Learned counsel for the applicant contends 
that the application which was presented by the 
plaintiff on 22-3-50 should have been considered 
as an application to set aside the abatement. 

[3] In my opinion, the decision of the Addi¬ 
tional District Judge is right. It is clear from 
the provisions 0 ! Rules 4 and 9 of Order 52 that 
the proceedings to bring the legal representa¬ 
tive on record are distinct and separate from 
the proceedings to set aside the abatement of 
the suit. On the death of a defendant, if no 
application to bring his legal representative on 
record is made within the prescribed time, the 
suit abates automatically as against him. An 
application which is essentially one to bring the 
legal representative on record, cannot be con¬ 
strued as one for setting aside the abatement 
simply because it was made after the expiry of 
the period of limitation. The question whether 
an application for substitution, can be treated as 
an application for setting aside an abatement 
must be determined with reference to tbo factsj 
stated in the petition for substitution. It is not 
the law that an application to bring on record 
the legal representative of the deceased party, if 
filed after the expiry of the period of limitation, 
must always be deemed to be an application to 
set aside the abatement I do not, therefore, find 
myself in agreement with the decision of the 
Lahore High Court reported in Etrpa Ram v. 
Bhagat Chand , A. I. R. (15) 1928 Lah. 746, that 
an application made after the expiry of the time 
limited by law to bring on record the legal 
representative should be treated as an appli¬ 
cation to set aside an abatement under 0 . 22, 
R. 9. As I have said before the question must be 
decided with reference to facts stated in the 
petition. In the present case, the applicant did 
not 9tate in his petition dated 22-3 60 the date 
of tho death of the defendant and he simply 
prayed for substitution of the heirs of tho decea- 
Bed defendant without stating the fact that the 
suit had abated or that the application for sub- 
stitution was made beyond time or that on 
account of any fact tho petitioner was entitled 
to any extension of the period of limitation for 
making the application. The petition cannot, 
therefore, bo taken to have been a proper applica¬ 
tion at all under 0 . 22, R. 9 for setting aside the 
abatement of tho euit. I am fortified in this view 
by the decision of the Calcutta High Court in 
Jankiv. Nirod , 57 Cal 148. This decision, in my 
opinion, correctly states the circumstances in 
which an application mado to bring the legal 
representative of the deceased defendant after 
the period of limitation can be treated as an 
application to set asido tho abatement. I prefer 
to follow the Calcutta decision. 

[ 4 ] For the abovo reasons this petition is 
rejected, 

D.II. Revision dismissed • 
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(GWALIOR BENCH) 

Dixit J. 

Hasanand — Applicant v. The State. 

Criminal Revn. No. OS of 1961, D/- 24-7-1961. 

(a) Madhya Bharat Cotton Textile (Control) Order 
(1948), Cls. 13, 15 (1)— Presumption under Cl. 13 (3) 
when can be drawn — Necessity of producing in 
Court article actually sold. 

A dealer can be slid to have contravened Cl. 15 (1) 
only when he Sklle or offers to sell cloth or yarn at a 
price higher than the maximum price marked on the 
doth or yarn m accordance with Cl. 18. The Court is 
required to preaomo that the price so marked on the 
cloth or jam is correct unless the contrary is proved by 
the accused. Under Cl. 13 (3) the presumption with 
repard to the correctness of the markings can be drawn 
only with respect to tbe markings on the cloth or the 
yam actually cold and it is the prrsumption with regard 
to tbe markings on particular cloth or yarn that the 
accused has to rchnt. Eut no such presumption can be 
drawn under Cl. 13 (3) if the cloth or yarn alleg'd to 
have been sold is not produced in tbe Court. Therefore, 
in a prosecution for u contravention of Cl. 15 <1) it is 
essential to produce in the trial, the cloth or yarn sold or 
offered for sale and not the cloth or vnru similar to the 
one actually sold. ' [Para 5] 

(b) Madhya Bharat Essential Supplies Act (III [3] 
of 1948), S. 8—Forfeiture — Which property can be 
forfeited. 

.Under S. 8 an order of forfeiture can only be piescd 
with respect to that property (and not with respect to 
sioular property) in respect of which the Court is satis- 
ned that an order made or deemed to bo made under 
S. 4 of the Act bas been coutravened. IPara 6] 

Kak-for Applicant ; Shiv DayalGovt. Advocate-for 
the Btate . ' 

Order. —The petitioner Hasanand has been 
convicted by the City Magistrate, Lashkar under 
s. 8, Madhya Bharat Essential Supplies Act 
Samvafc 5005 (Act in [s] of 1918) read with cl. 15 

( 1 ), Madhya Bharat Cotton Textile (Contrcl) 
Order, 1918 and sentenced to three months rigor, 
oufl imprisonment and to a fine of Rs. 50 in 
default rigorous imprisonment for one month. 
The appeal of tbe accused against the conviction 
and the sentence was rejected by Sessions Judge 
Gwalior. Ho has now filod this petition against 
the decision of the Sessions Judge, Gwalior. 

[2) The case against tbe accused was that on 
14-11-1949, he sold to one Ram Chandra a sari 
manufactured by the Vivekanand Mills and bear, 
mg NO. 44607 for Rs. 5-14.0 whereas the Control 
price was Rs. 5-7-0. The prosecution case was 
sought to be established by tbe evidence mainly 
of Mr. Kalgaonkar, Inspeotor Civil Supplies and 
Mr. Mehta, Regional Controller, Civil Supplies 
who deposed that on 14 . 11.1049 they wont to 
Jayaji Shouk Market, and found Rim Chandra 
with a Sari purchased from the applicant’s shop 
•they inquired of Ram Chandra the price which 
ho had paid for the Sari and when he told them 
that he had paid rs. 5-14-0 for it, the Inspector 
. . Supplies went to the applicant’s shop, 

inquired into the matter and passed an order 
freezing a Sari manufactured by the Vivekanand 


Mills and bearing No. 44C07 on which tbe ex- mill 
price was marked as Rs. 4-5-3. It was stated ly 
the prosecution that the Sari which was frozen 
by the Inspector was of the* same class and kind 
and with the same markings as the ODe which 
was sold to Ram Chandra. The Sari which was- 
actually sold to Ram Chandra was never soized 
by the Inspector. Nor was at any time produced 
in the Court. 

[3] The applicant admitted having sold a Sari 
to Ram Chandra on 14-11-1919 for Rf.:5-i4-0. Hie 
defence was that the Sari which he sold to Ram 
Chandra was not of the same kind and type as 
the one in respect of which the Inspector passed 
the freezing order aDd that he had committed no 
offence in selling the Sari, whioh he did, to Ram 
Chandra for Rs. 5-14-0. 

Cl) The main contention ra ; sed by Mr. Kak 
who appeared for the petitioner is that there is no 
evidence that the applicant sold to Ram Chandra 
a Sari manufactured by tbo Vivekanaud Mills- 
which bore tbe No. 44607 on which the ex-mill 
price was marked as Rs. 4 5-3 and of which aftc-r 
allowing the permissible margin of profit, the 
control prioe was Rs. 5-5-3. In my opinion, the 
contention is well founded and must be accepted. 
The evidence producod by the prosecution only 
amounts to this that a Sari was sold by the 
applicant to Ram Chandra at Rs. 6 14-0 and after 
aeeiDg that Sari, the Inspector Civil Supplies 
issued an order against the applicant freezing a 
Sari manufactured by the Vivekanand Mills 
bearing the number and markings referrod to 
above. Mr. Kalgaonkar, the Inspeotor, no doubt, 
deposed that the Sari in respect of whioh he 
issued the freezing order and which was subse- 
quently seized and produced by the police in this 
case, was similar to one whioh the applicant sold 
to Ram Chandra. But the Inspector did not seizo 
he San which was actually sold by the accused 
to Ram Chandra. The explanation whioh he 
oHered for this omission was that he did not wish 
w deprive the purchaser of the use of the Sari. 
He, again, did not prepare a memo and reoord 
therein .n the presence of the accused the details 
of the San which the petitioner had in fact sold 
to Ram Chandra, that is, the details on the basis 
of which he issued the freezing order. The Inspec¬ 
tor seems to have recorded a statement of Ram 
Chandra saying that he had purchased for 
Rs. 5-14-0 from the shop of the applicant a Sari 
bearing No. 44607 and cm whioh the ex-mill prioe 
veas shown as Rs. 4-6 8. But on going through the 
evidence of Kalgaonkar, I find that this statement 
recorded by Kalgaonkar was never put to him 
during the course of his examination in the Court 
There is also nothing to indicate that Ram Chan 
dra made this statement to Kalgaonkar in the 
presence of the petitioner. The cash memo Bx 
P./ll was no doubt tendered in evidence. This 
oash memo is of no value as it simply states XI 
pri M at whioh th. Sari was soTI^ 
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Judgment. — The facts of this case are as 
follows. One Genda Lai decree-holder filed an 
appeal against Dulichand eto. in this Court on 
7-12-1949. The appeal was admitted on 10-3-50. 
On 26-4-1950 the Begistrar made a note on the 
order sheet that the appellant did not pay process 
fee; hence the case be put up before the Court fox- 
orders. For various reasons the case did not come 
up before the Division Bench for hearing until 
9 8-1950. On 9-8-1950 the learned counsel for the 
appellant submitted an application stating that he 
paid the process fee of Bs. 2 on or about 15-3-1960 
but that appears to be lost in the office. The office, 
therefore, be ordered to starch for the same and if it 
could not be found the appellant is willing to pay 
process fee again. In support of this application 
he filed an affidavit on an unstamped paper. The 
Registrar has submitted a report for orders stating 
that the affidavit requires a stamp worth Rs. 1/4 
as Art. 4 (a), Stamp Act, is not applicable to it. 
The question for consideration, therefore, is whe¬ 
ther the affidavit in question can be filed in the 
Court on an unstamped paper. 

[21 The learned counsel for the appellant refers 
to Art. 4 (a), Stamp Act, and contends that as 
the affidavit is required for the immediate purpose 
it is exempted from the stamp duty. In support 
of his argument he referred us to two cases viz. 
Sin Ktshan Das v Md. Nazir, A. 1 . R. ( 34 ) 1947 
ALL 37 and In re Sheshamma, 12 Bom. 276. 
A.I.R. (34) 1947 ALL 37 is no doubt a Full Benoh 
oaso. Their Lordships of the Allahabad High 
Court observed that in their judgment the word 
immediate’ referred to purpose and not to time; 
hence it was unnecessary to stamp the affidavit. 
With great respect to the opinion of the learned 
Judges we find ourselves unable to agree with 
then- view. The words used in Art. 4 (a) are as 
follows : for the immediate purpose of being 
filed or used in any Court or before the officer of 
any Court. The word ‘immediate’ no doubt 
precedes the word purpose’; but the word 'purpose' 
bannot be isolated from the words ‘being filed or 
heed in any Court or before the officer of any 
part. The latter portion of Art. 4 (a) specifies 

purpose for whioh exemption oan be given. It is 

not each and every purpose whioh is exempt from 

- But a the P ur P° 8e be to file or ubo 
the affidavit m any Court or before the officer of 
the Court, then the affidavit can be exempted 
from stamp duty. Therefore, the word ‘imme- 
diate also has to be Unbed with both the filing 
|and using of the affidavit in any Court or before 

hTof' Za ‘ he ^ th6refMe . “ offidavit 
IS to be filed or used immediately in any Court or 

be ore officer 0 , lh „ Coorf, it 


me* « - “ ox eacn 

13 B °“- P-»78, whioh is also a Full 
^enoh oaBe, their Lordshipe observed as fol- 


"Wben a statute requires that something shall be done 
■forthwith’ or ‘immediate' or even ‘instantly 1 it would 
probably be understood as allowing a reasonable time tor 
doing it.Tbe last case shows that the test is whe¬ 

ther. under the circumstances, there was 6uch unreasona¬ 
ble delay as would be inconsistent with what is meant 
by ‘immediate’. From tho examination of the date3 we 
think we may infer that the purpose existed at the time 
tbe affidavit was made of filing it in the Court at Karwar. 
and th3t this purpose was carried out promptly." 

From these observations it is clear that tho word 
‘immediate' is Dot unrelated to time. We are 
clearly of the opinion that if under the circum¬ 
stances of tbe case, the purpose is not immediate, 
there can be no exemption from stamp duty. 

13] This case was put up for order for non¬ 
payment of process fees on 9-8-1950. The learned 
counsel for the appellant filed an application ou 
9-8-1950, stating that he actually paid the process 
fee about l5-3-19f0. Id support of this application 
be wanted to file an affidavit. It is clear, there, 
fore, from the facts of this case that tho affidavit 
was required for the immediate purpose of using 
in the Court and it should, therefore, be exempt 
from stamp duty. We, therefore, hold that the 
affidavit filed by tbe learned counsel for the ap¬ 
pellant on an unstamped paper is valid. 

D'R-R- Order accordingly. 

[C. N. 64.] 
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(GWALIOR BENCH) 

Dixit J. 

Madan s/o Chiddu—Applicant v. The State. 
Criminal Mlso. Cave No. 14 of 1951, D> 26 4-1961. 

(a) Constitution of India, An. 134 (1) ( c )_ Certiii- 

~ 2JKW5SH? - s - 

A oase cannot be certified under Art, 134 (1) ( c ) as a fit 
one for appeal to the Supreme Court, if injustice of a 

SwVnd IS if aD H, ,aI ° h,ra J °‘ er ha3 not °°«Mred to the 
?- d '* , tBo 0Me d <* 3 not Involvo suoh a sub- 
atant.al quo* ion.of law, a 8 , by reason of the qneation not 
being well settled or by reason of them being a conflict of 
existing authorities as to the principle of law involved 

stj 

mav h! Z h oh “ CaD be Bald that there is. or there 

! A - 1 E «iS 

substantial qneation of law. 8 “" j not » 

P. C. (1898), Ss. 523, 524 V<Uldlty ~ Cr,mi “«» 

hfS *« 

equality before the law or the eon.l SSL }, “7 

Infringe the fnndBmental rightcf^tV. ‘“V 5 * 8W * ot 

hold and dispose of property o aL t ® 01 

Art. 81 . r^pexty, or are Inconsistent with 

(d) Criminal P. c. (18981 <5 e» 4 „ 

nature of possession—. Prcsumn*'if^~~i? n<,u * r y 88 to 
(1872), S. Ho. Presumption - Evldenco Act 
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In enquiry nuler S. 524 ss to the nature of pcsses- 
5ion the question has to be considered uninfluence I by the 
consiieration that no claim to the property was mad- 
after the issue of proclamation under S. 523 cf the Code 
and without making sny initial presumpinu in favour of 
the party from the mere fac* of his possession. It cannot 
be held that even if the party found in prssession of the 
property fails to shew that it was legally acquired by him, 
the presumption under S. 110. Evidence Act, should be 
drawn in his favour and the propertv should be returned 
to him: A.I.R. (2; 1915 Bom. 295 and A.I.R. *1) 1914 Sind 
34, Disiir.g. [Para 7] 

Anno. Criminal P. C.. S. 524, X. 1; Evidence Act, 
S. 110, X. 1. 

Anand Bihari Mshra—for Applicant; Sheodayal Dy. 
Govt. Advocate - for the State. 

Cases referred to: 

V’99) 23 All. 227 : (28 led. App. 11 P. C.) [Pr. 6] 

/’21) A. I. R. (3) 1921 P. C. 25 : (44 Mad. 293). (Pr. 6. 
<’41» A.I.R (29)19x1 P. C. 106:1197 Ind.Cas. 118). [Pr. 6] 
<’50) A.I.R. (37) 1950 F. C. S3 : (1950 S. C. J. 51) [Pr. 6] 
< 501 A.I.R.(37(i960 S.C. 169:<51Cri.L-J.1270). [Prs. 5,10] 
05) A.I R (2) 1915 Bom 295 : (16 Cri.L.J. 207). [Pr. 7] 
(’51) Cri. Misc. So 159 of 1951 (Madh. B. Indore) [Pr. 3. 
<•14) A.I.R. (1) 1914 Sind 34 : (16 Cri.L-J. 138;. [Pr. 7] 
• 1897) 12 A. C. 459 : (55 L. T. 615). [Pr. 5] 

Order.— This is an application under Art. 134 
(c) of the Constitution of India for a certificate 
tha: my decision in Cri. Revo. Xo. 172 of 1950, 
The State v. Madan i3 a fit one for appeal to the 

Supreme Court. 

• 

[2] The facts of the case are stated in my order 
dated 8-3-1951 disposing of the Criminal Revision. 
I do not propose to repeat them here By that 
order I reversed the decision of the sessions Judge 
Gwalior and restored tbe order of the City Magis¬ 
trate Lashkar directing that certain ornaments 
seized by the Police from the applicant and sus¬ 
pected to have been stolen shall be held at tbe 
disposal of the Government. As the person enti¬ 
tled to the property was not known, the Magis¬ 
trate issued a proclamation, under S. 523 (2), 
Criminal P. C. No person came forward to estab¬ 
lish his claim to the property within six months 
from the date of the proclamation- The Magis- 
trate, therefore, proceeded under S. 524 and on 
the evidence produced by the applicant and the 
State, came to the conclusion that the petitioner 
Madan had failed to show that the ornaments 
were legally acquired by him. He. therefore, 
ordered that the property should be held at tbe 
disposal of the Government. In appeal the learn¬ 
ed Sessions Judge directed the return cf the 
ornaments to Madan. He held that the police bad 
no evidence which really connected Madan with 
any theft; that the property was not claimed by 
any one even after the issue of proclamation under 
S. 523 of the Code and that as the property wa3 
found in possession cf Madan it must be presumed 
under S. 110, Evidence Act that he was the owner 
of the property. I agreed with the finding of the 
City Magistrate that the petitioner had failed to 
show that the property was legally acquired by 
him and took the view that as the petitioner s 
possession wa 3 not shown to be lawful no pre¬ 


sumption could be drawn in his favour under 
S. 110, Evidence Act. 

[3] The present application is not the first of 
its kind to be made to this Court. A division 
Bench of this Court ha3 recently disposed of an 
application for a certificate under Art. 134 (cl. In 
the matter of State v Rajkumar Singh, (cri. 
Misc. No. 159 of 1951 Indore Bench) it has been 
pointed out by the Division Bench that except in 
cases falling under sub els. (a) and (b) of Art. 134 
( 1 ) in all other criminal matters the Constitution 
of India intends that the High Courts in the 
respective States in the territory cf India should 
normally and ordinarily he the final Courts of 
appeal and that in determining the question 
whether a case is a fit one for appeal the princi¬ 
ples and conditions which the Supreme Court 
would itself follow in exercising its discretion in 
granting special leave under Art. 136 should be 
borne in mind. It wa3 also suggested therein 
that in the construction of Art. 134 (c) guidance 
may be taken from the authoritative judicial 
interpretation put on the expression "provided 
the said High Court declares that the case is a 
fit one for such appeal” used in Cl. 41 of the 
Letters Patent of Calcutta Bombay £ Madras 
High Courts. The learned Chief Justice observed 
in that case 

“The High Court wfceo considering an application for 
the grant ol a certificate under Art 124 (1), (c), does not 
sit in judgment upon its decision, i: has however been 
authorise! to grant a certificate of fitness to appeal to 
the Supreme Court in any caw that it might consider 
aperopriate. I am clear that it wouli not be prorer for 
any Judge to attempt to define in what cases or classes 
of cases a certificate of fitness should be granted £ thus 
to restrict the wide generality o! the language advisably 
used by the framers of the Constitution." 


He went on to say that a Court would not be 
justified in granting a certificate of fitness for 
ippeal even if its decision involved a substantial 
question of law unless it was satisfied that it had 
resulted in grave £ substantial injustice. 

[ 4 ] It seems to me beyond doubt that in cases 
Dot covered by sub-cls. (a) £ (b) of Art. 134 (1) 
there is no right of appeal from the decision 0 
the High Court in a criminal case to the Supreme 


Hourt, using 


-_„ the term "right of appeal” in 

t 3 proper sense. That the Supreme Court is not 
1 general court of appeal in every criminal case 
s made further clear by cl. (2) of Art. 134 which 
provides that Parliament may by law confer on 
;he Supreme Court any further powers to enter- 
;ain £‘hear appeals from any judgment, bnal 
jrder or sentence in a criminal oroceeding ot a 
High Court in the territory of India subject to 
inch conditions £ limitations as may be speci- 
5ed bv such law. I venture to think that leave 
io appeal” should not be given lightly £ without 
reference to the precise phrase of Sub-cl. lc) 
lertifies that case i3 a fit one for appeal £ wit - 
out reference to the other provisions of Art. m 
or to Art. 136, so as to convert the Supreme 
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Gouxt into a Court of Criminal Appeal in every & accepted by the Federal Court in Moolji Jaitha 
.criminal case. To my mind, if the development & Co v. Khandesh Spinning & Weaving Mills 

of law is to be on principles of co-ordination & Co. Ltd. , a. I. R. (37) lvoO F. c. 83 as to the 

synthesis, the principles & the conditions which special circumstances that must exist for grant- 

are followed in granting leave to appeal under ing certificates under S. 109 (c), C. P. Code, or 

the analogous provisions in s. 109 (c)of C. P. Code from the conditions prescribed in Art 133 ( 1 ) (o) 
& the Letters Patent of the High Courts in Part of the Constitution of India for appeals to the 
‘a’ States & the principles which the Supreme Supreme Court in civil matters, it would not be 
Court would follow with regard to criminal right to extract a rule as to the circumstances 

matters sought to be taken by way of appeal in which a case should be certified under Art. 

under Art. 136, must with the necessary modi- 134 (c) as a fit one for appeal to the Supreme 

fications be taken for guidance in determining Court, but, semble the circumstances need to be 

whether a case is a fit one for appeal to the very special indeed. For the purposes of the 
Supreme Ccart under Art 134 (c). present case it is sufficient to say that a case 

[5] In Pritam Singh v. State , A. I. R. ( 37 ) cannot be certified under Art. 134 (l) (c) as a fit 

I960 S. c. 169 Fazl Ali J. in delivering the judg- 0DQ ^ or a PP e *l to the Supreme Court, if injustice 

ment of their Lordships of the Supreme Court a serious & substantial character has not 
made these observations: occurred to the petitioner & if the case does not 

‘'Generally speaking, Supreme Court will not grant involve such a substantial question of law as by 

rr ,‘rjysB ‘i r°” ° ! th f e r Bt T °° l b 0 in s- 

that substantial 4 grave injustice has been done A that by reason of there being a conflict of existing 
the case Id question presents features of sufficient authorities as to the principle of law involved, 
against "° w * rruit a review of dcoi9ion appealed requires an authoritative decision of the highest 

It was further pointed out by the Supreme Court r ■, m° ^ , , 

that it was not bound to follow [7J TurD,n 2 «> the grounds on whioh a certi- 

•'too rigidly the prinoiples laid down by the Privy ficate thab the case is a one for appeal to the 

Council In granting special leave in criminal cases, yet Supreme Court has been prayed for, it is first 

Y ere . U86 /? 1 83 fQrnishin 8 'in urged that the question as to the construction 
““ of s , .««■ F- 0. 4 s. 110, Evidence Act, 

Those principles are enunoiated 4 explained in - 19 of great importance’ 4 to hold that a person 
a number of cases which oame up before the “ wh . 03e P OS9es9 . ion a °y property is found, must. 
Privy Oounoil subsequently to the leading own order to retain th ® Possession thereof, show 


Privy Oounoil subsequently to the leading case 1? ?■ k ° retftlD th ® P 033098 * 011 thereof, show 
Be Dellet, (1897) la A. 0 . 469. It is not necessary fr at wa ? le6ally ao( l ulred b y him is to render 
to repeat tho well-known observations of Lord ; he prov,310DS of 8 - 110 « Evidence Act, nugatory. 
Watson in relation to a review of criminal pro- 1 “ nsidered the question 4 hold that 
ceedinga beforo the Privy Counoil in the case " In ° n ‘. he P" 4 ? , ,0 " r ' d ™ possession of the 

Bid Si 11 mrm to be 3 ,iiie ° iB,r ihauha sts 

did not review or interfere with the course inconsistent with the rule laid down In 8. lio, Evidenco 

of onminal proceedings unless it was satisfied Aot - T . he direotion In S. 624 that the party found in 

that grave or Bubetantial injustice hadtocourred °L the Tf* 0ho " thaUt legally 

by a violation of the principles of natural iustinA 5?irt& h i2f onl y em P haai8eB f. he condition that must 
nr fhAfnrmo i y ui natural juSCloe be satisfied before the presumption under 8 110 Fvi 

. riflplinad t f^ Pr ° C088, The B° ar * repeated- de noo Act can be drawn in his favour. The presumption 

ly declined to aot aa a general Court of Appeal J®* 6 * B - 110 ar,50S on| y lf fche party in possession proves 

m onminal cases 4 always treated aDnlioatinn* 2?* th * ? ,3Sea3lon *• not-prlma fact, wrongful. A posses- 


in onminal oases 4 always treated aDnlioations 
for leave to appeal 4 the hearing of' criminal 
appeals so admitted as being upon the same foot, 
ing. In order, therefore, to succeed in his appli. 
cation under Art. 184 (o) the party must bring 

himRftlf Within f.Kft i i ^ . .. 


uwirpiiuitt iacie wrongiul. A posses¬ 
sion which is wrongful in its origin is not a possession of 
such acharaoter as would lead to the presumption of 
title under S. 110, Evidence Act." 

I have not held that s. 624 of the Code overrides 
S. 110, Evidence Aot. Counsel for the applicant 


himseU within the principles laid IZh K a-a \ luT ^ for the a PPKoant 

Privy Council trithrS T by tbe d . ld not Olt0 before me afc the bearing of the revi. 

whioh as indicated bv ,, k q onminal a PP 0a 9 - 31011 petition or this application, any authority in 

PritanS?nTy sL l SS? ? '3E*£ fch6 b ° com 0 

169 ate useful as furnishL in' tL 9C ° pe .° f S ‘ ll0 ' Evidenoe Aot ^ not 

Bound basis for invoking the Tth* * e33l0 “- He rel j 0d on the decisions 

Court in granting speobl leave dtBCretloa of the ( K f >rted m In re Kanppa Chanbasappa, a.i.r. 
DO From the 5^ , own . ,al 1915 Bom ’, 895 & GvlmahomVd v. Em. 

Privy Oounoil in the 3 JSk £ ^ 9 T- A,LB *i l) 1914 S | nd 84 ’ 1 di8b ingui 9 hed these 

Prosad v. Sa»hihruhnl\ ^ M r Banar$t deoi3Iona on {aQ ts 4 observed that they did not 

Badhahrishna Aiyar v ^Smminatha^Ai T’’ &? the F r0p0 , ait J 0D fchab * the party 

A. I. B, (e) 1921 p n or I' J >Wamx ^ itla Atyar, found m possession of the property fails f A at V 

v. 0annin ° thab ifc le « slly by the presl? 

1961M. B ./21 * ' ' 1941 p ’ °- 106 fclon under s - HO, Evidence Aot, should be drawn! 
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in his favour 4 the property should be returned 
to him. Learned counsel for the applicant has 
not been able to 9how me any authority contrary 
to the view I took, namely that in an enquiry 
under S. 524 as to the nature of possession the 
question has to be considered uninfluenced by the 
consideration that no claim to the property was 
made after the issue of proclamation under S. 523 
of the Code 4 without making any initial pre¬ 
sumption in favour of the party from the mere 
fact of his possession. The point raised by the 
applicant is no doubt a question of law, but to 
my mind it is not a substantial question of law 
in respect of which it can be said that there is, or 
there may be a difference of opinion. In fact if 
the petitioner s point is accepted, the provisions 
of S. 524 of the Code would he virtually rendered 
nugatory. 

[8] It was then argued that the provisions of 
Ss. 523 4 524 do not apply to any property sur¬ 
rendered to the police by a person with whom it 
was deposited for safe custody. This point was 
not taken by the applicant during the hearing 
of the revision petition before me or in the 
Courts below. In all the Courts the applicant 
took the plea that he inherited the ornaments 
from his grand father. The evidence by which he 
sought to prove that the ornaments were law¬ 
fully acquired by him from his grandfather wa9 
disbelieved by me & by the Magistrate, who held 
the proceedings under ss. 523 4 524 of the Code. 
The applicant cannot now be allowed to raise 
the contention that as a depositary he was in 
lawful possession of the ornaments, I think when 
the principle of law is well established then the 
applicability of the law to the facts of a case is 
not a substantial question of law. 

[9] The last ground on which the applicant 
prays for a certificate to appeal, is, as he says in 
the petition, that in this case “the effects of Arts. 
19 (f), 14 4 31 have to be determined upon ss. 
623 4 524, Criminal P. C." In so far as this point 
is concerned, the petition for a certificate to 
appeal, would come under Art. 132 (l) of the 
Constitution of India. Learned Counsel for the 
petitioner did not make any efforts before me to 
show in what manner a substantial question of 
law as to the interpretation of the Constitution 
arises. He did not urge that the provisions of 8s. 
523 4 524 of the Code being repugnant to Arts. 
14, 19 (f) 4 31 of the Constitution are void, though 
I take it, that this is what he intended to sug¬ 
gest. I have not had the advantage of any con¬ 
sidered arguments on the point from the learned 
Counsel 4 I do not see how the provisions con¬ 
tained in Ss. 523 4 524 of the Cede deny to any 
person equality before the law or the equal pro¬ 
tection of law, or infringe the fundamental right 
of citizens to acquire, hold 4 dispose of property, 
or are inconsistent with Art. 31. A 9 at present 
advised, in my opinion, the contention raised is 
without any foundation. 


[10] The applicant has failed to show that the 
case satisfies the conditions laid down by the 
Supreme Court in Pntam Singh v. State , a.i,r. 
(37) i960 9. c. 169. There is no substantial question 
of law in the case; 4 there are no special 4 ex. 
ceptional circumstances whatever in connection 
with the case. I am not at all satisfied that the 
decision sought to be appealed against has led to 
any miscarriage of justice. I, therefore, refuse to 
certify that the case is a fit one for appeal to the 
Supreme Court. The application is rejected. 

D.E. Application rejected . 


[C. N. 65.] 
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(GWALIOR BENCH) 

Dixit J. 

Partap Mal and others—Applicants v. Sejmal 
and others—Non-applicants. 

Civil Revo. No. 11 of 1951, D/- 21-8-1951, 

% (a) Civil P.C. (1908), Sch. II- Gwalior Civil P. C., 
Chap. 35—Repeal of Gwalior Code and adaptation of 
Indian Civil P. C. by Act 70 of 1949 - Effect on pend¬ 
ing arbitration proceedings—Indian Civil P. C. toge¬ 
ther with its Second Schedule if adapted. 

After the repeal of the Gwalior Civil P. C., by Act 
No. 70 of 1949 and the adaptation by the same Aot of the 
Indian Civil P. C. from 22-1-1950 and until the exten¬ 
sion of the Indian Arbitration Act to Madhya Bharat on 
1-4-1951, there was no law of arbitration in the area of 
Madhya Bharat comprising the former Gwalior State. 
By Act 70 of 1949, the Indian Civil P. C. was not ad¬ 
apted in the Madhya Bharat together with Sch. II as it 
stood before the enactment of the Arbitration Act, 1940. 

[Para 5] 

In the case of pending arbitration proceedings, tho 
case must be tried and decided by the Court in the ordi¬ 
nary manner. It is not enough that the Court had 
jurisdiction to make an order of reference to arbitration 
and pass a decree on the basis of the award at the time 
the parties applied to the Court for arbitration. It is 
essential that the arbitrators and the Court must pos¬ 
sess the jurisdiction at the time of making the award 
and of passing the decree thereon. Therefore, if the 
Court and arbitrators lose this jurisdiction during the 
pendency of any arbitration proceedings they cannot be 
continued. [Para 6] 

(b) Arbitration Act (1940), Ss. 48 and 49-Pending 
arbitration references—Effect. 

Section 49 cf the Act repealed Scb. II to Civil 
P. C. 1908 without any qualiffcations. When, therefore, 
S. 48 exempts from the operation of the Aot all references 
made before the Arbitration Act came into force and 
further says that the law which was in force imme¬ 
diately before the commencement of tho Act shall, not- 
withstanding, their repeal continue to apply to any 
pending references, the effect is to incorporate by impli¬ 
cation in the Arbitration Act itself the provisions of 
Sch. II, Civil P. O. 1908 and to apply it to pending refe¬ 
rences. If after the coming into force of the Arbitration 
Act 1940, any pending reference was disposed of in 
accordance with the provisions contained in Sch. II it 
was not because Sch. II was not repealed but kept in 
force, but because the provisions of the repealed Sohcdule 
were made applicable to pending references by virtue of 
8. 48, Arbitration Act which is an Act consolidating ana 
amending the law relating to arbitration. [Para 4] 

Anno. Arbi. Act, 8. 49, N. 1. 

Bhagwan Das Gupta — for Applicants', Saliasrabudhe 
— for Non*Applicants. 
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Order. This is a petition in revision by the with the arbitration and the Court also lost its 

defendants in the suit to revise an order of the jurisdiction to pass a decree on the award, the 
District Judge, Shajapur remitting an award for Court should have withdrawn the proceedings 
findings by the arbitrators on certain issues left from the arbitrators and proceeded to decide the 
undetermined by them. The suit out of which this suit in accordance with the ordinary procedure 
revision petition arises was filed by the plaintiffs in the Code. 

on 14 7-1947 in the Court of the District Judge [3] Mr. Sahasrabudhe who appeared on behalf 
Shajapur for the cancellation of the sale.deed and of the non applicants conceded that if during the 
for the consequential reliefs of the possession of peodeocy of the arbitration proceedings, the arbi- 
a house dealt with by the sale-deed and the deli- trators lost the jurisdiction to make an award 
very of the sale deed to the plaintiffs. On 17-10-49 and the Court also ceased to have jurisdiction to 
the parties to the suit applied to the Court for an make a decree in accordance with the award, the 
order of reference under S. 454, Gwalior Civil arbitration proceeding so far held in the suit are 
P. C. Samvat 1906 referring to arbitration certain a nullity and must be set aside and the suit must 
matters in difference between them in the suit, be tried and decided by the Court. He, however, 
The order of reference was made on 17-10-1949 submitted, that tho Second Sobtdule to the Indian 
and the arbitrators were asked to make the Civil P. C. was never repealed and that on 
award before U9-2-1950. The arbitrators were un- 22-1 50 the Schedule wa9 in force in India along 
able to complete the award before 29 2-1950. On with the other provisions of the Code. The argu- 
2-3-1950, the defendants asked the Court to re- ment is, that although S. 49, Indian Arbitration 
voke the order of reference as the arbitrators had Act, 1940 repealed the Second Schedule to the 
failed to give their award before the period speci- Civil P. C. 1908, yet the effect of this seo- 
fied in the order of reference. The Court, how- tion and S. 48, Arbitration Act, is not to repeal 
ever, enlarged the period for making the award in toto the Sohedule but only to restrict its appli- 
whioh was ultimately given on 16 3-1950. While oability to references pending at the commenoe- 
tho arbitration proceedings were pending and ment of the Arbitration Aot. Learned counsel for 
before the making of the award the Gwalior Civil the non-applicants sought to argue that the pro- 
P. U. was repealed by Act no. 70 of 1949. By this 
Act, the Indian Civil P. C. as it was in force in 
the Indian Union on 22-1-1950 was adapted muta- 
tis mutandis with effeot from 22-1-1950. After the 
award was filed, the defendants lodged objections 
for setting aside the award. These objections were 
disallowed by the Court; it, however, considered 
that the award had left undetermined some mat- 
ters referred to arbitrators and. therefore, remit¬ 
ted the award to the re-consideration of the 
arbitrators under para 14 of the repealed Soh. ii, 

Indian Civil P. C. 

[ 2 ] In this revision petition, the main objeotion 
of the applicants is that after the repeal of the 
Gwalior Civi 1 P. O. and the application of the 
Indian Civil P. 0. in Madhya Bharat, the arbi¬ 
trators had no jurisdiction to continue with the 
arbitration proceedings and make an award, and 
the Court also had no jurisdiction to pass any 
decree on the award. Learned counsel for the 
applicants argued that the provisions relating to 
arbitration whioh were formerly contained in 
Soh. ii, Indian Civil P. C. were repealed in 1940 by 
S,49, Indian Arbitration Act, 1940; that on 22 - 1 - 50 , 
the Indian Civil P. C. did not oontain any pro- 
visions relating to arbitration and that, therefore, 
when the Indian Civil P. C. was adapted in 
Madhya Bharat by Aot No. 70 of 1949 repealing 
the Gwalior Civil P. O., there remained no provi- 
eion of law under which an order of reference 
cou d be made to arbitrators or the arbitrators 
oould proceed with pending arbitration or the 
Itourt could paw a decree on the award. It was 
said that as from 22.1.1950 the arbitrators in the 
suit ceased to have any jurisdiction to continue 


Seoond Schedule oould not be applied to pending 
references unless the Sohedule was kept in foroe. 
It waf, therefore, maintained that on 22-1-50 the 
Second Schedule containing the provisions relat¬ 
ing to arbitration was a part of the Code of Civil 
Procedure 1908 and that, therefore, in the present 
suit the arbitrators and the Court had the neses- 
sary jurisdiction after 22-1-50 under that Schedule. 

[4] In my opinion, the contention raised by the 
learned oounsel for the applicants is well-founded 
and must be accepted. The statutory law of arbi¬ 
tration in the area of Madhya Bharat comprising 
the former Gwalior State was embodied in 
Chap. 85, Gwalior Civil P. C. Samvat 1966. The 
provisions of this Chapter were analogous to 
those contained in soh. 2 , Civil P. C., 1908 . The 
Gwalior Civil P. C. was repealed by s. 4 of 
Act No. 70 of 1949 whioh oame into foroe on 

Vl ^ eo *'* on 3 this Aot made applicable in 
Madhya Bharat the Code of Civil Procedure 1908 
as it was in foroe in India on 22 1 - 50 . There was 
no provision in Act No. 70 of 1949 saving any of the 
provisions of the Gwalior Civil P. C I have no 
doubt in my mind that on 22-1-50 the Civil P O 
1908 as it was in foroe in India, did not contain 
any law or procedure relating to arbitration. The 
S3h. n to the Code, as it originally stood, embodi¬ 
ed the law of arbitration. But it was repealed in 

l 9 ?. 1 *®- 49 ’, Ind,an Arbitration Aot. Seotion 48, 
Arbitration Aot, no doubt, provides that the Act 
shall not apply to any referenoe pending at the oom. 

wSFTf fc , h8 A 5 to whioh the Uw to roe 
immediately before the commencement of the Aot 

shall notwithstanding any repeal effected by the 
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Act, continue to apply. But I am unable to accept 
the contention of the learned counsel for the non¬ 
applicants that the effect of Ss. 43 and 49, Arbitra¬ 
tion Act is to keep Sch II to the Civil P. C, 
1908 in force and to restrict its applicability to 
pending references It must be remembered that 
the Arbitration Act of 1940 was enacted to con¬ 
solidate and amend the law relating to arbitration. 
This is clear from the preamble of the Act and 
8. 47 of the Act which says that subject to the 
provisions of S. 46 and of any other Act for the 
time being in foroe, arbitration proceedings will 
be governed by the Arbitration Act. Section 49 of 
the Act repealed Sch. II to the Civil P. C. 19C8 
without any qualification. When, therefore, S. 48 
exempts from the operation of the Act all re¬ 
ferences made before the Arbitration Act came 
into force and further says that the law which wa9 
in force immediately before the commencement of 
the Act shall, notwithstanding, their repeal con¬ 
tinue to apply to any pending references, the 
effect is to incorporate by implication in the Arbi¬ 
tration Act itself the provisions of Sch. II to 
Civil P C. 1908 and to apply it to pending re¬ 
ferences. If after the coming into force of the 
Arbitration Act 1940, any pending reference was 
disposed of in accordance with the provisions con¬ 
tained in Sch. II it was not because Sch. II was 
not repealed but kept in force but because the 
provisions of the repealed Schedule were made 
applicable to pending references by virtue 
of S. 48, Arbitration Act which is an Act con¬ 
solidating and amending the law relating to arbi¬ 
tration. There is, therefore, no substance in the 
contention put forward on behalf of the non-appli¬ 
cants that by Act No 70 of 1949 the Indian Civil 
P. C. was adapted in the Madhya Bharat together 
with Sch. II as it stood before the enactment 
of the Arbitration Act, 1940. In my judgment, 
after 22 1 50 with the adaptation of the Indian 
Code of Civil Procedure 1908 and until very re- 
cently when tho Indian Arbitration Act was 
extended to Madhya Bharat on 14 51, there was 
no Law of Arbitration in the area of Madhya 
Bharat comprising the former Gwalior State. 

[5] An examination of the provisions of Ohap 35, 
Gwalior Civil P. C. leaves no room for controversy 
that with the repeal of the Gwalior C. P. Code 
and in the absence of any other law relating to 
arbitration, the Court has no power to make an 
order of reference to arbitration or to pass a decree 
on an award and likewise the arbitrators have no 
power to continue any arbitration proceedings. 
Chapter 35, Gwalior Civil P. C. dealt with arbi- 
trations under three heads : (1) firstly, where in a 
suit all the parties interested agreed to refer to 
arbitration any matter in difference between them 
in the suit and all proceedings from first to last 
were under the supervision of the Code. (2) 
Secondly, where parties without having recourse 
to litigation agreed to refer their differences to 
arbitration and it was desired that the agree¬ 
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ment of reference should have the sanction of the 
Court, the parties applied to the Court to have the 
agreement filed and an order of reference made 
and all further proceedings after making of the 
order of reference were made under the supervision 
of the Court; ( 3 ) thirdly, where the agreement of 
reference was made and the arbitration took place 
without the intervention of the Court and the 
assistance of the Court was only sought to give 
effect to the award, chapter 35, Gwalior Civil 
P. C. contained clear and distinct provisions 
defining the powers of the arbitrators and regu¬ 
lating the procedure in respect of eaoh type of 
arbitration. The jurisdiction in respect of each 
kind of arbitration was to be exercised through 
the machinery provided in chap. 35, Gwalior 
Civil P. C. It was after this prescribed procedure 
had been followed and the Court saw no cause 
to remit an award for re-consideration to the arbi¬ 
trators or to set aside the award, that the Court 
proceeded to pronounce a judgment on the basis 
of the award and to mak& a decree accordingly. 
Ordinarily, the Court, before whom the suit is 
filed, is reqaired to try and decide itself the suit. 
Unless the suit is withdrawn the Court cannot 
refuse to decide the 9uit. The judgment and decree 
in the suit are made after the case has been heard 
in accordance with the prescribed procedure. 
Chapter 35, Gwalior Civil P. C. enabled the parties 
to substitute a domestic tribunal for the ordinary 
Court to settle matters in difference between them 
in a speedy and inexpensive way and to make 
effective the decision of the domestio tribunal by 
asking tho Court to make a decree founded upon 
the decision of the domostic tribunal. The power 
of the parties to withdraw the dispute from the 
ordinary Courts and to substitute a domestic- 
tribunal, the powers of the arbitrators to make an 
award and tho power of tho Court to make Or 
decree founded upon the award were defined by 
the rules contained in chap. 35. In arbitration 
proceedings under this chapter, the Court retained 
a controlling jurisdiction over the arbitrators and 
the domestic tribunals, and the jurisdiction to pass 
a decree on the basis of the award. The Court 
had no jurisdiction to pass a decree on an award 
except in accordance with the provisions of 
chap. 35. It follows, therefore, that if the law 
investing the Court with the jurisdiction to make 
a decree on the basis of an award and investing 
the arbitrators with the jurisdiction to make an 
award is repealed during the pendency of any 
arbitration proceedings and the arbitrators and 
the Court cease to have such jurisdiction, the 
arbitration proceedings cannot be continued and 
the case must be tried and decided by the 1 Court 
in the ordinary manner. It is not enough that the 
Court had jurisdiction to make an order of re¬ 
ference to arbitration and to pass a decree on the 
basis of the award at the time the parties applied 
to the Court for arbitration. It is essential that 
the arbitrations and the Court must possess the) 


Partap Mal v. Sejmal (Dixit J .) 


1951 Radhavallabh v. n 

jurisdiction at the time of making the award and 
of passing the decree thereon. Therefore, if the 
Court and arbitrators lose this jurisdiction during 
the pendency of any arbitration proceedings they 
cannot be continued. 

[6l In the present case the arbitrators and the 
Court ceased to have after 221-50 the jurisdiction 
in relation to arbitration proceedings conferred on 
them by Chap. 35 , Gwalior Civil P C. Allproceeed. 
ings, therefore, held after 22-1 50 leadirg upto the 
making of the award and its remission by t le Court 
are void. The plaintiff's suit must now be tried in 
accordance with the ordinary procedure, unless 
the parties desire to make a fresh reference to 
arbitration in accordance with the Indian Arbi¬ 
tration Act 1940 which ha? now been extended to 
Madhya Bharat. \ 

[7] For the above reasons, the order dated 
17-1 50 of the District Judge, Shajupur remitting 
the award to the arbitrators for r©-consideration 
is set aside and the trial Court i9 directed to try 
and decide itself the suit in acctrdaoce with law. 
Parries shall bear their own cost3 of this revision 
petition, 

V. B. B. Revision allowed. 
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(Gwalior-Bench) 

SHINDE, J. 

Radhavallabh, Applicant v. Ramanlal; Opponent. 
Civil Misc. Appin. No. 30 of 1950, D/- 6-2-1951. 

(a) Madhya Bharat High Court of Judicature Act. 
S. 23 ( b ) — "Appellate Civil jurisdiction” — Letters 
Patent (Cal) Cl. 15. 

Unlike the High Courts Act of 1861 and the 
Letters Patent of 1865 , the Madhya Bharat High 
Court of Judicature Act has clearly conferred re- 
visional jurisdiction on the High Court in S. 22. S. 
23, that follows directly after , therefore would not 
be silent with regard to the revisUmal jurisdiction 
if the Legislature had intended to provide an appeal 
against the decision given in revisUmal jurisdiction . 
An appeal lies under S. 23, from only that decree 
which is passed in exercise of appellate, as distinct 
from , revisionaX, jurisdiction by a single judge . 
There f$ no reason to include revisions in appeals 
wider the Madhya Bharat High Court of Judicature 
Act as both appellate and revisional jurisdictions 
hove been separately mentioned . Omission of re- 
visional jurisdiction in S. 27, does not lead to the 
irresistible conclusion that the word 'appellate farts- 
diction' used in Clause ( b) of S. 23, is used in a 
broad sense. 4 Case Law discussed . (Paras 8,11) 
Anno: L. P. (Cal.) Cl. 15, N. 5. 

(M Madhya Bharat High Court of Judicature Act. 
23 ~~ Retrospective effect — Civil P. C. 
(1908), Pre. 

The right of appeal is governed by the law in 
force at the time of the institution of the suit. But 
this is subject to the limitation that the new statute 
does not alter the position either by express pro- 
Pjstonor by necessary implication. Gwalior was in* 
eluded in the United States on the 16th June, 1948. 
Wtere t a case was pending on that date and also 

1949 > when the Madhya 
Bharat High Court of Judicature Act came into 
force, the Mddhya Bharat High Court of Judicature 
AO* applies to that case and the party is, therefore , 
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entitled to claim benefit of S. 23, provided the 
essential conditioiis are satisfied. (Para 12) 

Anno: C. P. C.. Pre. N. 3. 

Bhagwandas and Motilal Gupta; for Applicant; 
Shivdayal and Swamisaran; for Opponent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C92) 14 All 226: (1892 All W N 14 P B) (Pr 7) 

1*931 15 All 373: (1893 AUWN 122) (Pr 7) 

(’06) 28 All 133: (1906 All W N 218) (Pr 7) 

1*28) AIR (15) 1928 All 437: (50 All 965 P B) 

(Pr 12) 

(’49) A IR (36) 1949 All 225: (IL!R (1949) AU 703 
FB) (Pr 12) 

(’98) 22 Bom 891 (Pr 7) 

1*99) 22 Mad 68: (8 Mad L Jour 231 F B) 

(Prs 2, 5, 6, 7, 11) 
(’99) 22 Mad 109 (Pr 7) 

1*28) AIR (15) 1923 Mad 169 (2): (51 Mad 165) 

(Pr 7) 

(’31) AIR (18) 1931 Pat 292: (10 Pat 428) (Pr 7) 
ORDER: This application raises a very interest¬ 
ing point of law. The applicants Radhavallabh 
and Ramlal filed a suit in the Court of the District 
Judge, Gwalior for a declaration, removal of the 
defendant and accounts. One issue in that case 
was as to whether the suit was cognizable by a 
civil Court. The District Judge decided that the 
civil Court had jurisdiction to try the suit. Against 
that decision a revision was filed in the High Court 
by the defendant. This Court held on 23-2-1950 
that the Court has no jurisdiction to try the suit. 
Consequently the plaintiff's suit was dismissed. The 
plaintiff now has filed this application under Section 
23, of the Madhya Bharat High Court Act for the 
grant of certificate to file an appeal against that 
order. 

(2) A preliminary objection has been raised by 
Mr. Shivdayal, who appears on behalf of the non¬ 
applicant, that this application cannot be enter¬ 
tained as Section 23 contemplates an application 
for further appeal only against a decree passed in 
appeal by a single Judge. Mr. Bhagwandas Gupta 
who appears for the applicant counters this ob¬ 
jection on the ground that the High Court of Judi¬ 
cature Act contemplates only two kinds of Jurisdic¬ 
tions, namely, original and appellate and hence re- 
visional jurisdiction must be taken to have been 
included in the appellate Jurisdiction. In support 
of his argument, he relies on the provisions of 
Sections 23 and 27 of the Madhya Bharat High 
Court of Judicature Act. Reliance has also Deen 
placed on *Chappan v. Moidin Kutti’, 22 Mad £8. 

(3) In order to appreciate the argument fully it 
is necessary to reproduce the relevant provisions 
of Sections 23 and 27 of the Madhya Bharat High 
Court of Judicature Act. Section 23 runs as follows: 

"Save as otherwise provided by any law for the 
time being in force, an appeal shall lie to the High 
Court from: 

(a) a decree or an order appealable under the 
Code of Civil Procedure or any other law for 
Die time being in force, passed by a District Judge 
in exercise of his original or appellate civil 
jurisdiction: 

(b) a decree or an appealable order passed by 
a slngk judge of the High Court In the exercise 
of his extraordinary or appellate civil Jurisdiction 
Provided that no appeal shall lie to the High 

Court trom any decree or order passed or made 
after the commencement of this Ordinance (sic) 
by a single judge of the High Court In an appeal 
decree or order of a subordinate Court 
passed or made in any appeal arising out of any 
suit, unless the single judge who passed or made 
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one for'appeal." 1 dCr ^ that th * case * a « 
Section 27 runs as follows: 

Tiie High Court may by its own rules provide for 
he exercise by a single judge, or by divisional 
benches consisting of two or more of its judges, 
oi the original and appellate jurisdiction vested 
m it in such manner as may appear to it to be 
convenient for the due administration of justice.” 

(4) Mr. Bhagwandas Gupta in his able argument 
urges that in section 23 (b) and also in section 
21 reference has only been made to the extraordi¬ 
nary original and appellate jurisdiction. Hence 
revisional jurisdiction which is only a special form 
of appellate jurisdiction is included in the word 
‘appellate jurisdiction.’ Consequently he is entitled 
to apply for the grant of certificate under Section 23 
of the Madhya Bharat High Court of Judicature 
Act. 

(5) Mr. Gupta has laid great stress on the de¬ 
cision of the Full Bench of the Madras High Court 
given in the case of ‘Chappan v. Moidin Kutti\ 22 
Mad 68. In this case the question which was 
referred to the Full Bench was ‘does an appeal 
lie from an order passed by a single judge of the 
High Court under Section 622 (revisional power) 
of the Code of Civil Procedure.' The majority of 
the judges constituting the Full Bench answered 
the question in the affirmative. The decision of 
the question rested on the interpretation of Clause 
15 of the Letters Patent. That clause reads as 
follows: 

"And we further ordain that an appeal shall lie 
to the said High Court of Judicature of Madras 
from the judgment (not being a sentence or 
order passed or made in any criminal trial) of 
one judge of the said High Court, or of one judge 
of any division Court, pursuant to Section 13 

of the said recited Act. M 

In order to understand what kind of judgment was 
contemplated by Clause 15 of the Letters Patent. 
1865 it is necessary to reproduce Section 13 of 
the High Courts Act, 1861, as well. 

That section is as follows: 

"Subject to any laws or regulations which may be 
made by the Governor-General in Council/the 
High Court established in any Presidency under 
this Act may, by its own rules, provide for the 
exercise, by one or more judges, or by division 
Courts constituted by two or more judges of the 
said High Court, of the Original and appellate 
jurisdiction vested in such Court, in such manner 
as may appear to such Court to be convenient for 
the due administration of justice.” 

The majority of the judges constituting the Full 
Bench took the view that as Section 12 is the only 
section which enables the High Court to frame 
rules for the exercise of jurisdiction, IF revisional 
jurisdiction is not taken to have been included in 
the appellate jurisdiction then all revisions will 
have to be decided by all the judges of the High 
Court. They, therefore, construed the expression 
‘appellate jurisdiction' in its generic sense. Subra- 
mania Avyar, J., observed as follows: 

“Now, according to Webster’s Dictionary the first 
meaning, in law, of the noun, ‘appeal’ is "the 
removal of a cause or a suit from an inferior to 
a superior judge or Court for re-examination or 
review.” The explanation of the teim in 
Wharton’s Law Lexicon, which is only different 
in words, is "the removal of a cause from an 
inferior to a superior Court for the purpose of 
testing the soundness of the decision of the in¬ 
ferior Court.” And in consonance with this broad 
meaning of the word, "appellate Jurisdiction” 
mean "the power of a superior Court to review the 
decision of an inferior Court.” Here the two 
things which are required to constitute appellate 
Jurisdiction, are the existence of the relation of 
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superior and inferior Court and the power on the 
part of the former to review decisions of the 
latter. This has been well put by Story: 

The essential criterion of appellate jurisdiction 
is, that it revises and corrects the proceedings in 
a cause already instituted and does not create 
that cause. In reference to judicial tribunals au 
appellate jurisdiction, therefore, necessarily 
implies that the subject matter has been 
already instituted and acted upon by some 
other Court, whose judgment or proceedings are 
to be revised.’ 

His Lordship further observed: 

“An appellate jurisdiction as pointed out by Story 
in the passage immediately following that already 
quoted, ‘may be exercised in a variety of forms 
and indeed in any form which the Legislature 
may choose to prescribe.” Such jurisdiction may 
be exercisable only in certain specified classes of 
cases. Its exercise may be claimable by a party 
as a matter of right or only subject to his ob¬ 
taining the leave of the Court which passed the 
decision to be appealed against. Again, the power 
to review or revise may be confined to points of 
law or may extend to matters of fact also. 
Clearly legislative provisions as to such matters 
only lay down some of the limitations under 
which the jurisdiction is allowed to be exercised. 
Nor are the conditions, prescribed by Section 622 
for the exercise of the power of revision con¬ 
ferred by it, different in essence from the kind 
of limitations just above referred to and more 
commonly imposed by Legislatures on the exer¬ 
cise of appellate functions. But none of such limi¬ 
tations, however much it may circumscribe the 
exercise of the power, touches, as already re¬ 
marked, the intrinsic quality of the power itself. 
Now, as Section 622 in question gives in terms to 
this Court the power to revise decisions of Courts 
subordinate to it, it follows that the essential 
criterion of appellate Jurisdiction, enunciated in 
the above quotation, is present in the case of 
proceedings held by this Court under that 
section and that the power exercised in such pro¬ 
ceedings is therefore a part of the Court’s appel¬ 
late jurisdiction." 

(6) In order to fully appreciate the decision in 
22 Mad 68, it is necessary to recapitulate the pecu¬ 
liar circumstances with which the full bench was 
confronted. Clause 15 of the Letters Patent of 
1865 provides for an appeal against the Judgment 
of one judge given in exercise of jurisdiction vested 
in him by the rules framed under Section 13 of 
the High Courts Act, 1861. There is no reference 
to civil revisional Jurisdiction either in the High 
Courts Act or in the Letters Patent, 1865. Section 
15 of the High Courts Act gives power of super¬ 
intendence over all Courts to the High 
Court. The majority of the Judges Thought 
that revisional powers do not form part 
of the powers of superintendence. In these 
circumstances the majority of the judges consti¬ 
tuting the Full Bench held that the revisional 
Jurisdiction is included in the appellate Jurisdiction. 

(7) Mr. Shivdayal contends that the view ,aken 
bv their Lordships of the Madras High Court in 
22 Mad 68 has not been followed by other High 
Courts. He has cited several decisions of various 
High Courts, which I propose to discuss one by one. 
In ‘Hiralal v. Bai Asi\ 22 Bom 891 Parsons and 
Ranade JJ., held that the decision of a singleJudge 
in exercise of revisional jurisdiction is not within 
the scope of clause 15 of the Letters Patent, becaus 
Section 13 of the High Courts Act to which Clause 
15 refers deals only with original and appeUate 
jurisdiction. The learned judges, however, did not 
say under what powers a Judge sitting smgly cM 
dispose of applications in revision. IfSectionl3o 
the High Courts Act does not apply to revisions. 
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then there is no power under the High Courts 
Act or the Letters Patent which enables a judge 
sitting singly to dispose of applications in revision. 
This decision, therefore, is not of much assistance. 
'Gauri Dutt v. Parsotam Dass', 15 All 373, is based 
on the decision given in the case of ‘Muhammad 
Naim-ullah Khan v. Ihsan-uUah Khan', 14 All 226. 
The reason advanced in 14 All 226 is briefly that 
the revision lies in a case in which no appeal lies. 
Hence to hold that an appeal lies against the de¬ 
cision of one judge in exercise of revisional juris¬ 
diction is inconsistent with the intention of the 
Legislature. The learned Chief Justice in that 
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der the High Courts or appellate civil jurisdiction. If, however, the legis- 
rhich enables a judge lature had intended to provide an appeal against 
ppiications in revision, the decision of a single judge given in exercise of 
of much assistance, his revisional jurisdiction, clear provision to that 
s', 15 All 373, is based effect would have been made in section 23. Unlike 
; case of ‘Muhammad the High Courts Act and the Letters Patent 
Jah Khan’, 14 All 226. referred to above, the Madhya Bharat High Court. 
All 226 is briefly that of Judicature Act has clearly conferred revisional 
which no appeal lies, jurisdiction on the High Court in section 22. The 
al lies against the de- section that follows directly after, therefore, would 
ise of revisional juris- not be silent with regard to the revisional jurisdic- 
the intention of the t-ion if the Legislature had intended to provide an 
Chief Justice in that appeal against the decision given in revisional juris- 
servations: diction. The proviso to clause (b) of section 23 
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case made the following observations: diction. The proviso to clause (b) of section 23 

“With regard to orders made in revision under lends support to this view. The proviso clearly 
section 622 of the Code of Civil Procedure (Act mentions that no appeal shall lie from any decree 
yt v rvf it onnporc tr* mo that, whpthpr Dassed bv a single indofi in an annpfil frnm rhp 


No. XIV of 1882), it appears to me that, whether 
chapter XLIII of the Code applies or not, it could 
not have been contemplated by the Legislature 
that there should be any appeal against an order 
made under section 622 of the Code. Section 
622 can only be applied by a High Court in cases 
in which no appeal lies to the High Court. It is 
a section which has been always treated and 
always considered, by this Court at any rate, as 
giving purely discretionary power to the High 
Court to interfere or not. It was a section which 
obviously was not intended to create or be the 
foundation of appeals in cases in which no appeal 
had lain, and looking at the object of that sec¬ 
tion and the cases to which that section would 
apply, that is, cases in which no appeal lay to 
the High Court, I cannot believe that such an 
anomaly was intended as would exist if, from the 
orders passed under section 622 in revision, a 
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passed by a single judge in an appeal from the 
decree of a subordinate Court passed in any appeal 
arising out of any suit unless the single judge 
certifies that a case is a fit one lor appeal. This 
leaves no doubt whatsoever, in my mind, that an 
appeal lies under section 23 from only that decree 
which is passed in exercise of appellate, as distinct 
from, revisional jurisdiction, by a single judge. 
There is no reason to include revisions in appeals 
under the Madhya Bharat High Court of Judicature 
Act as both appellate and revisional jurisdictions 
have been separately mentioned. 

19) Mr. Gupta referred to section 27 of the 
Madhya Bharat High Court of Judicature Act. 
That section no doubt makes a mention of only 
original and appellate Jurisdiction. Mr. Gupta in¬ 
fers from this that revisional jurisdiction is in¬ 
cluded in the appellate Jurisdiction under the 
Madhya Bharat High Court of Judicature Act. I 
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party has a right of appeal when no appeal lay do not think that such a wide inference can be 
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in the original case to this Court." 

This case also does not deal with the question as to 
how a judge sitting singly derives his power to dis¬ 
pose of applications in revision. Next case cited 
by the learned counsel for the non-applicant is 
•Nlsar Ali v. Ali AH’, 28 All 133. This case is also 
based on the decision in ‘Muhammad Naim-Ullah 
Khan v. Ihsan-UIlah Khan’, 14 All 226, referred to 
above. ‘Sriramulu v. Ramasami', «2 Mad 109, Is of 
very little assistance as it gives no reasons for its 
decision. ‘Raghubans Lai v. Solano’, AIR (18) 1931 
Pat 292 and ‘Sadaka Muhammad v. M. H. Baletia 
Sahib’, AI R(15) 1928 Mad 169, are not relevant 
to the point at issue as these decisions are based 
on the amended clause 15 of the Letters Patent, 
which excludes revisional Jurisdiction from its pur¬ 
view. The result is that the authorities cited by 
the learned counsel for the non-applicant do not 
give cogent reasons to differ from the view taken 
by their Lordships of the Madras High Court In 
22 Mad 68. 

(8) The position of law under the Madhya Bharat 
High Court of Judicature Act. S. 2005, however, Is 
quite different. Section 21 of the said Act gives 
the High Court extra-ordinary Jurisdiction. Section 
22 of the said Act confers on the High Court appel¬ 
late and revisional Jurisdiction. This section runs 
as follows: 

“The High Court shall be the highest Court of 
appeal and revision in the United State and shall 
have jurisdiction to entertain and dispose of such 
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drawn from the provisions of section 27. It is pos¬ 
sible that for the purpose of section 27, revisional 
jurisdiction might have been included in the appel¬ 
late jurisdiction. As already pointed out the word 
‘appeal’ in a broad sense can include revisions. How- 
ever even if it be construed that the revisional 
jurisdiction is included in the appellate jurisdiction 
under section 27, it cannot be said that the revi- 
sional jurisdiction is included In the appellate juris¬ 
diction in all sections of the Act. Section 27 does 
not govern Section 23 as section 13 of the High 

S >U iocs AC d I 8 * 31 ™ cIause 15 of 1116 Letters Patent 
or 1865 Both the sections can be treated to be 
independent of each other. 

(10) Even if the expression ’appellate Jurisdiction’ 
" * e< * ,0 . n 27 be construed strictly and Is held not 
to include revisional jurisdiction, omission of revl- 
gaDMJJurisdlcUan. In section 27 does not cause 

d^tion e ?n ei tw. wl the exercise of revisional juris¬ 
diction in this High Court as the omission in sec- 

tion 13 of the High Court Act, 1861, of revisional 
Jurisdiction did In British Indian High Courts. There 

5f ct on to the Madhya Bharat High 
Court of Judicature Act under which rules can be 

Thatle/nn u of "visional JurLdKon 

S r section 34 which reads as follows: 

With^hu A?f Urt may "? ake mles not inconsistent 
with this Act or any law for the time being in 

^Hn e r iV h *v, Un ted s i ate t0 re sulate its own pro- 
nate to it." 6 procedure of the Courts Sfibordi- 
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i r( L v slon 2 nd other ca 5 e s. civil and cri- It cannot be disputed that the monnAr 
mlnal, as it may be emnowered to Ho under thu ruin* i- _ _ . the manner of exer- 


minal, as it may be empowered to do under this 
Act or any enactment in force in the United 
bcate. 

The Madhya Bharat High Court of Judicature Act, 
which combines the provisions of both the High 
P^^ Act and the Letters Patent In what used to 
be British India, clearly empowers the High Court 
to exercise both appellate and revisional Juris- 

rA Inrlnn _ >• « * 


rising jurisdiction Is a pm H C urt’^rll 
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of iih™h™ n !u W wh * ch governs the process 
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part of procedure, in my judgment, and the High 
Court can make rules for the exercise of revi- 
sional jurisdiction under section 34 of the Madhya 
Bnarat High Court of Judicature Act. 

(11) From Jibe discussion above, it is clear that 
the position under the Madhya Bharat High Court 
of Judicature Act is quite different from that 
under the High Court Act of 1861 and Letters 
Patent of 1865, Omission of revisional jurisdiction 
m section 27 does not lead to the irresistible con¬ 
clusion that the word ‘appellate jurisdiction' used 
in clause (b) of section 23 is used in a broad 
sense. ‘22 Mad 68', is, therefore, no authority for 
an argument that the expression 'appellate juris¬ 
diction' occurring in section 23 lb) of the Madhya 
Bharat High Court of Judicature Act is used in a 
broad sense and therefore includes revisional juris¬ 
diction. 

(12) Another contention raised by the learned 
counsel for the non-applicant is that an appeal 
under section 23 was not provided at the time when 
the suit was instituted and hence no right of appeal 
accrues to the applicant. That the right of appeal 
is governed by the law in force at the time of the 
institution of the suit is a proposition of law, which 
is now well established. But that proposition of 
law is not absolute. It is subject to the limitation that 
the new statute does not alter the position either 
by express provision or by necessary implication. 
Maxwell states the proposition in the following 
words: 

"In general, when the law is altered during the 
pendency of an action, the rights of the parties 
are decided according to the law as it existed 
when the action was begun, unless the new 
statute shows a clear intention to vary such 
rights.” (Vide Maxwell on Interpretation of 
Statutes, 9th Edn., p. 229). 
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In another place Maxwell writes on the same sub. 
ject as follows: 

"It is a lundamental rule of English law that 
no statute shall be construed to have a retro¬ 
spective operation unless such a construction at), 
pears very clearly in the terms of the Act, or 
arises by necessary and distinct implication" 
(Maxwell on Interpretation of statutes, 9th EMa, 
p. 221). 

The same view has been followed in 'Dita Ram v 
Atmaram', AIR (36) 1949 All 225 and ‘Ramsingha 
v. Shankar Dayal’, AIR (15) 1928 All 437. Section 
2 (b) of the Madhya Bharat High Court of Judi- 
cature Act lays down as follows: 

"This Act shall apply to all criminal and civil 
proceedings including those under testamentary, 
intestate, matrimonial, divorce and insolvency 
jurisdiction, pending in the Courts in any State 
on the date on which the State is included in 
the United State and to such proceedings arising 
in the said States, after those dates.” 

Gwalior was included in the United State on the 
16th June 1948. On that date, this case was pending 
and it was also pending on 18th January, 1949 when 
the Madhya Bharat High Court of Judicature Act 
came into force. In these circumstances there is 
no doubt, therefore, that the Madhya Bharat High 
Court of Judicature Act applies to this case and 
the applicant is, therefore, entitled to claim bene¬ 
fit of section 23, provided the essential conditions 
are satisfied. This contention of the learned counsel 
for the non-applicant, therefore, cannot be accepted. 

(13) In the result the preliminary objection must 
be upheld. The application is, therefore, rejected 
with costs. 

D Application rejected. 


END 


THE 


ALL INDIA REPORTER 

1951 

[ Vol. 38] 


NAGPUR SECTION 

WITH PARALLEL REFERENCES TO 
<D I. I*. R. 1951 NAGPUR (8) 1961 NaGpUr LAW J0U g RAL 

(8) 52 CRIMINAL LAW JOURNAL 


CITATION : A. I. R. (38) 1951 NAGPUR 


PUBLISHERS 

the ALL INDIA REPORTER, LTD 

NAGPUR, M. P. 

1951 




Printed by L. MELA RAM at the All India Reporter Preae, Nagpu, 
D. V. OHITALEI, B.A., LL.B., Advooate, lor the All India Re 


Congrera Nagar, Nagpur. 


Published by 
Ltd., a( 


(All Riohts flaw™*/? \ 


NAGPUR HIGH COURT 

1951 


CHIEF JUSTICES : 

The Hon'ble Shri Vivian Bose, Bar-at-law. 

„ „ Bhuvant9hwar Prasad Smha, B.A. (HONS.), M.A., LL.B. 

PUISNE JUDGES : 

The Hon'blo Shri Clarence Beid Hemeon, I.C.S. 

„ „ M. Hidayatullah, B A. (Cantab), Bar-at law. 

„ „ K. T. Matgalmurti, B.Sc., LL.B., I.C.S. 

„ „ B. Kaushalendra Ruo, M.a. {Mad.), B.Sc. (London), Barat-law. 

„ „ J. R. Mudholkar, Bar-at-law. 

„ . V. R. Ssd, M.A., B.so., LL.B. 

„ * P. P. Deo, M.A., LL.B. 

a „ B. K. Chaudhuari, B.A., LL.B. 

ADVOCATE-GENERAL : 

Shri T. L. Sheodo, B.A., LL.B. 

GOVERNMENT PLEADERS: 

Shri W. B. Pendharkar, B.A., LL.B. 

„ T. P. Naik (Addlj. 

REPORTERS: 

Shri R. K. Manohar, B.A., LL.B , Advooate, Supreme Court of India, Nagpur- 
„ L. Y. 'Waghmaray, B.A., LL.B., Pleader, Nagpur. 

EDITORIAL COMMITTEE : 

DB. BIB M. V. JOSHI, K.T., K.C.I.E., LL.D., Ex Law Member, 0. P. Government, Nagpur- 
BHEI E. VINAYAKA RAO. B.A.. B.L., Advocate, Madras. 

■ V. V. CHITALEY, b.A., LL. B., Senior Advooate, Supremo Court of India, Eombay. 

EDITORIAL STAFF 

6HBI 8. APPU BAO. B.A., B.L., Advocate (Madras), Chief Editor. 

„ D. V. CHITALEY, B.A., LL B., Advocate, Joint Editor. 

„ V. 8. BA I KONDI, BA., LL.B.. Auistanl Editor. 

„ Y. B. BAR HALE, M.A., LL.B., Assistant Editor. 

„ B. K. MANOHAR. B.A., i.L.B. Advocate, Supreme Court of India, Nagpur. 
m M. D BAO Advocate iBombay). 

„ D. W. CHITALEY, B.A., LL.B., Pleader. 



iaS- \>t 

|M 'A \v f . ^ 

6£&>d A> «S .7*'-. A*jP £j V'"; 

&GM M i« % ste* * 

idtest) Ifesfe * Ms »3&d: E&i&p 


>;d 

^:(S) 








SSs$%a 






«3?;iJ!, a 




m Mlk> JSsj^sgs 1 

$ete 

Aaacier •?? 3a5«8£i 
feilSfetGlK^D M<?, iffo f 

4rtsa^22a£ 7a !S%| tSliwa 

Wwpfe^ % Tfc M, /?:«• 

S33fatS£ 1. I'M SUsra 

i^te# & 

_ j»je(3fl4 ff*. mt 
lo'dlfejc: BM % ffiinz&Lafla Wm* 

JlMMctefc w.- 

BJters)i«j ffopjl 'T-c I 

isyiiMS’te.tifi Jft?;kir,i?i?^fi\ri Mey3.to?.s; 3? 

&L2te 

fqgi! <& EB 

Mai, Ste&Sa 

x ®M65 £se£ 
tr&mm % <fci'jfe£ 

3’fhmomll ^n M(N fester, 

<£ -idbltell Batefe.' v? 5 li^arf 2© u 
Sfiffiritej % mm 

I*h^%@e> \?>' 

4$N«« EriiMNft % 

S r «®®s? 

i -telS&RS'nkiB ^ ftiSaiM &aW*i:*>?) 

^Jeefe^Bih \/u B?j, 

52®^E®fi ?c 5fe* 

ewtf AaeftesQo ftcltea 

lasI^&SB: 7 , a x So w. Sett 
ffis^Sfi % Ssfet Sai4i«? ,^ite 

Mfa^iss?gfiKj^i v; S&pjisaaa 

iteMlim (ill felted gteiaj ®|&rp^ T 

&'»Ufe>aS Mtefe ?= SBaistoj'is «ff2 

@a@=3ss l^akafe <? 3 vR» Cte 
saasiM&s 

flhjfd J’rfe® y,®teS® E3©£&5& 

©SDQ&flel iS$Kj£L 7 ' ' 

x SAas* KM 

Sfe?0 & 


oS 

iiu 



pi fes^iftas, 








SL 


.: W % li 

».*•« HUfitaMb * 35# 16a. 

®£tel Sfeitect % SfeitffifeipiJfc'Bi 
MM® '2bMClf15?&s fe«r a \Stej &sfefc 
Sitete®^.] £fe? S 

? §b Sp 2©ife?©3 

ipisaLiiio vc ito]B lifc-npmfi 

'5fcflE ^3 

.5[g®SJla .lue/® &ftte £M 
mvm\ 

i ISs^bfergigih 





gs^iMlbsasEJteB^, '*aa®® 'smu 


SMhl fell 'Q 

3sSi!tiM e 




'e 


% 


€ 


3 J, 


n?a 


» 










mt. 


mm 


w 

m 


&a 


Sa::fe3^SSiJ«£ £ 




^■(hrffe^S 


? p n S:>s:^ ^ 

? u 


ifs)sis3if2ga© 

J&ddMiiefiii &$§& % WL,u JLwju 

jfelote.K. , ; 1 ©Ir^ahff?) ^ 

®*w»te» n«A -I ? if«s4!i3^ ®?, 3 SMo ' 

x fife 

S«e&3@ ?a &,'fliras!a 

MiaiWi ?, f!SJ3fill 

1£e^ S3aB«®as5 tf e isSsiiis^ 





)RU5IS'!W ^?*;.iB»5SS6a % Ota riia 


8 So.® G 2 S 0 13 , S . S »1 ®J 3 BB 

SaaSsSsfl :®astet ?, 

E&feis® Kes^ffi a asaftmon^fl teffiSaa® 

Jteteja® % K*s fS'^-r/M- 

wAsii^agSi 

SEsbs&s? Ssw&atAKi % €o a 

S&OTjflail-p&iiv® -j 

P.x-'ffig.*|o % SSssi? CkvaSa 

'-3Mih*h % ©aaa^Mgteaa 


atefeBEKi?#. SS®® w„ S6a§® ®» 3^flw Jpw 

L30& 

Sm&M % )P* tej, 

)J^i)'-i2 .-a BfeMste 

JSeos^taas % HasiaaiSf?®^ 
SSk^b: EMI ^^EsufflstesEgaaE &; 

-' ’’Maj 



StralbM-fJl % Mt ®: 


I Vo ^ 

^iM's-sdseS fe, 

7’,, ©isknm 

w lc®usiS)k.! 

Sfeapifc® 

2mMm$± % Emm&h »!tew. 

■fe->- % n r; c J^8; 





@ta5'3M 



;■ *& ^sSSSgafefi 

V*r3Ulidi % &E' 

SfeiEte oasuMiMt, 

®0@ 

^feEiatel iei-yeij]^ % tkssMem 

% ^Mste ®0 SsijlS'j; 

@8MaAflE0«i SV"SMif®BW 

^ w, 

oK Vo SCsv^arasEBsC 

s3d Bap- ?,. Lit,® 

> 


flSlie*>lD (BtiliMluitfi? 

i 3dbteJte: 



&£teii 




mi: 






(M 






m 








sr i 






m 




mi 


SBL 











4 


Ramnath Kisanlal v. Ramgopal Bhanlal 
Ramrao Ekoba v. The Crown 
Rataolal Hiralal v. Ch*ndradult Ramprasad 
Rukbmnbai v. Rimratan 
Sakbu. Mt v. The Crown 
SavaukaDal, Mt. v. Supadaji Dawal 
Sewakram v. Cbunilal 
Shamlal v. Eabulal 

Shankarlal v. Additional Deputy Commig- 
mbsioner, Naapur 
Sbankirlal v. Ra ba Kisau 
Shankarrao Balaji v. Shambibari 
Sbankarrao Deoraoji v. Sada Ganaji 
ShaDkerrao Desbmukb v. Yinajak 
Shanghai v. Madborao 
Sheosbankar v. State Government of 
Madhya Pradesh 

Shridhar Atmaram v. Collector cf Nagpur 
Sbrikisandas v. Mt. Gangia 
Shriniwa9 Pannalal v. The Crown 
Shriram Sbaligram Shop v. Laxmibai 
Sobbagsingh v. Pirthesingh 
Sonaji Hari v. M »tiram Gunaji 
State v. Basan Mohammad 
State v. Sbeoratac Singh 
State Government, Madhya Pradesh v. 

Bokba 

State Government, Madhya Pradesh v. Jang 

Bahadur Singh 150 


Sukhambai, Mt. v. Ramsharan Sao 
Surajmal v Fuleh*nd 
Surnjmal v Laxmiuarayan 
Tbakurdag v. Motibhai 
Tukaram v. Maroti Ganpat 

Umar Tayab v. Additional Deputy Commis¬ 
sioner 

Uttamrao v. Vishwanath 
Vimalabai v. Baburao Shamrao 
Vishnooihar v. Bisbnoo Prasad 
Vithal Bakaram v. Provincial Government 
^ of C. P. and Berar 
VithaUing Ganpat3ing v. Binjibai 
Vyankati Ashru v. Vithoba Gaibi 

Waghji Raoji v. Balaji Govindrao 
Waman v. J&nabai 
Waeudeorao v. Gopal Dattatraya 
Wasudeo Ramchandra v. Namdeo Ganpatrao 
Wasudeoraoji 8heorey v. A. D. Mani 
Wishwanath Ramkrishna v. 2nd Additional 
District Judge, Nagpur 

Zainab Bi, Mt. v. Jamalkhan 
Zamu Tukaram v. Iahwardas Amercband 
Shop 

*Zikar v. Government of Madhya Pradesh 

•pZikar v. Government of State of Madhya 
Prade3h 


Nomial Index, A. I. B. 1951 Nagpur 

434 
2 37 
431 
350 
349 
462 
359 
445 

22 
291 
419 
400 
307 
121 

(FB) 58 
90 
299 
226 
143 
259 
458 
471 
201 

193 


823 

264 

284 

317 

276 

386 

127 

179 

390 

432 
454 

433 

365 

357(1) 

368 

155 

26 

6 

428 

295 

16 


11 


SUBJECT INDEX 


Arbitration Act (X [10] of 1940), S. 2 (c) — 
Civil Court — Jurisdiction of, barred under C. P. 
Land Revenue Act to effect partition of Mahal — 
Civil Court whether can pass decree on award for 
same 297c 

_ Ss. 14 and 30— Award without intervention 

of Court — Procedure to be followed — Enter, 
tainment of application under S. 80 198a 

_ S. 14 — Making award — When does it 

become complete and final 198c 

_ .S. 14— Making award and delivery of judg¬ 
ment — Distinction — Civil P. C. (1908), O. 20, 
R. 8 198i 

_ S. 14 (2) — Arbitrator — Power to file 

award 92a 

_ S. 14 (2) — Application by arbitrator — 

Court failing to issue notice — Remedy of 
arbitrator 32c 

__ Ss . 14 (2) and 39 — Order refusing to file 

award — Appeal on, competency of 297a 

_ S. 17— Court’s power to pas3 decree in part 

297d 

_ S. 30 — See also ibid, S. 14 198a 

_S. 30 — Two awards — Application to set 

aside second award — Duty of Court 1986 

-S. 39 — See ibid, S. 14 (2) 297a 

Berar Alienated Villages Tenanoy Laws 
(1921), (as amended by Berar Tenancy Law 
Amendment Act (XIX (19] of I960) — See 
under Tenancy Laws. 

Berar Land Revenue Code (1928) — Sale of 
~ 3 '~ "* TOn nt of per mis- 
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Berar Land Revenue Code (contd.) 

sion appointing Court — Effect — Civil P. 0. 

(1908), O. 40, R. 1 52« 

— -Ss. 2 (12) and 179 (l) (a) and (b) — Sub- 
division — Indicative number — It must be 
numeral only 451a 

-S. 25 — Revenue proceeding to reoover 

arrears of land revenue started against different 
and dead person — Error 165fl 

-S. 136 — Land revenue—Person in posses¬ 
sion whether liable to pay personally 155c 

-S. 140 — See ibid, S. 145 (1) 62i 

- Ss. 145 (1), 140 and<-149 — Sale without 

notice to defaulter — Validity 52i 

-S. 145 (2) — Sale without attachment — 

Validity ®^c 

-S. 149 _ See ibid, S. 145 (l) 52d 

- Ss. 157 and 192 — Suit to set aside sale — 

Grounds not oovered by Ss. 155,166 and 167 —■ 
Jurisdiction of Civil Court — Civil P. 0. (1908), 
S. 9 

_ S. 157 (2) — No proper attachment — Sub- 

sequent Bale—Invalidity of—Civil P. 0. (1908), 
O. 21, Rr. 22 and 90 

- S. 157 (2) —Sale of land for arrears of land 

revenue when becomes nullity J®®/ 

- S. 174 (l) — See Limitation Act (1908), 

Art. 10 295 

_S. 174 (3) — Consent of pre-emptor to sale 

_ If estops pre-emptor from exercising a P r ®- 

emption-Evidence Act (1872), S. 115 -Estoppel 
in pre-emption 
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C. P. and Berar Prohibition Act (could.) 

" ~ ,l> ' ^ Wlidu^ ol ihe Act — Government of 
India Act (1935), List II, item 81 and List I. 
items 19, 8 1 —Constitution of India, Art. •'•72 (l) 

e .. (FB t b8g 

——o. I—A alidity — Whether infringes Art. 19 
(1) (0—Property — Meaning — Constitution of 
India, Art. 19 (.) (f) (FBI 68) 

6s l (3) ar.d 1.4 — Validity — Whether 
amount to territorial discrimination or constitute 
delegation of legislative power (FB) 5 -k 

-S M-Ss, ib.d 8. 1 (3) (FB) 581c 

-——6s. 6 (l), Proviso 29 (2) and 32 ( a )—\ r &. 
lidity — Whether discriminatory wi hin Art. 14 
(1) of the Constitution — Constitution of India, 
Art l4 (D (FBi 58m 

S. 29 (2)—See also ibid, S. G (l) Proviso 

n , % (FB 59m 

Ss 29 (2), 32 (a) — Validity — W'hethor 
amount to delegation of legislative power 

O . / , (FB) 58o 

- S. 32 (a) 

Sec ibid, (i) S. G (1) Proviso (FB) 5«w 
(2) S. 29(2) (FB) 58o 

G P. and Berar Puolic Safety Act (LX1I 62 ] 
ol 1948) —See under Public Safety 
C. P. and Berar Regulation of Letting of Ac- 
commodation Act (XI [ 11 ) of 1946> — See 

under Hous-fl ai d Rents 

C. P. and Berar Regulation of Letting of Ac 
commodation (Extending) Act 'XXXIX '39] 

of 1947 j—See under H"U*es and Ri-nrs 

C P. and Herar Regulation of Letting of Ac 
commodation (Extending) Ordinance 1 IV (4] 

of 1947) - Se* u> der Hon»e« and R-nts 

C P. and Berar Relief of Indebtedness Act 

lXIV (HI C J 1939)_ 

Se* nn far iVfa L* jjs 

C. P and Brrar Relief of Indebtedness (Amend. 

D ent) Act (XI [ll] of 1942) - See under Debt 
Laws 

C h. and Berar Religious and Charitable 
Trusts Act 'XS 1 U [ I8l of 1937) — See Gov. 
ornment of India Act (1915), 8. 74 8l7a 

-S. 1 —Deputy Commi-isioner not maintain 

ing list of publio trusts —Effect 8 lb 

- S. 2 (e )—Dedication to idol 3 1 7c 

S. 12-See Civil P 0. (100«), R 11 317<£ 

G. P. and Berar Sales Tax Act (XXI [21] of 
1947)—>ee under Sales Tax 

O. P. General Clausts Act (I [1] of 1914), 

S 20—See also Municipalities—C. P. and Berar 
Mun cipalities Act (II [2] o' 192') 8 67 1-16 

C P Government Notification So. 669-723- 
XlX l>atet /7-4-1942 Proviso —See Criminal 

P. 0. (189b), R 269 (1) (3) 124a 

-S 120 —"Order” — Whether means only lo 

gislativo order or any order i Quare) — General 
OlausfB Aot (1897), 8. 21 181c 

- S 28 (i) (i) — See Houses and R°nt3 — 

0. P. an i Berar Regulation of Letting of A como- 
dation (Extending) Ordinance (IV [4] of 191 ), 

8.1 (FB) 945 


C. P Land Revenue Act (XVIII [is] of 
I8bl). S. o5 i — P otected tbekedar giving cer¬ 
tain lands to n embers of his family under fami¬ 
ly arrangement id 1912 — Death of tf ebedar_ 

Arrangement if bii d.Dg on successor—C P. Land 
Revenue Act (II [2] of 1 17) 8. 109 (l) (a), First 
Pr 'Viso 8286 

C. P Land Revenue Act (II [2] of 1917), 
S 2(18 — S-e l'ei>nuc\ Laws — (J. P. Tenancy 
Act (I [1] of 1920) S 2 (11) 861c 

-S 9 a) — aee Publio Safety — CP aDd 

Berar Public Safety Act (lXII ['2] of 1949), 
S 29 8866 

- S 109 (l) (a). First Proviso — See C P. 

Land Revenue Act (XVllI [in] of 1861), S. 65-A 

8286 

-S. 111 —Forfeiture of tbeka — Liabilities of 

successor appointed under S 111—Extent of:828c 

- S 1'9 (31— 8-;e Court-fees Act (1870), 

Suh II, Art 17 (l) (as am-ndtd in C P) 289 

-S. 188 '21 —Transfer of Property Act(1882). 

Ss 8 109—Arrears of rent—Right ol ex proprie- 
tor to recover — Liability of lambardar and te- 
nants 299a 

— S. 188 (2) (c) — Cultivating pro6ts of air 
and khu kast land — Liability of lambardar to 
render account 197a 

-$ 188 (2) (c I — “Village profits" do not 

inolule profits of cultivation 1976 

-S. 203 —Transfer of village site by one 

teDaot to another 290 

-.9 205 ) — N tification under No. 1619. 

3622 XII of 9.6.1933 S.-ope 4-46 

-6 203 8) - ‘Contract ’— Meaning—Entry 

in Wajibulurz 464a 

-5'. 22 1 (n )—Imperfeot partition of Mahal— 

Jurisdiction of civil Court to effect, if exists 

2976 

C. P. Tenancy Act (I [1) of 1920)-See under 
Tenancy Laws 

Certiorari —See under Constitution of India Art. 
228 

Civil Procedure Code V [5] of 1908) 

- Preamble —see also ll) Constitutional Law 

436 

(2) Interpretation of 
Statutes 33j, 90i, 

121fl 

_Preamble—Precedents— Retrospective ope¬ 
ration - Applicability of principles in regard to 

statutes 433 

- Ss. 2(2) and 47 — Order refusing to set 

aside ex parte ord r o f ejectment 216c 

_ Ss 2 12), 96, 116, 0.22, R. 3 — Other 

remoJy open 269 

_Sj. 2 (ll), 60', 0. 22. R. 3—Intermeddler 

145 

_S. 9 — See (l) Berar Land Revenue Code 

(1928), 9. .67 62/ 

(2) Ttuanov Laws—0. P.Tenanoy 
Act (I [l] of 1920), 8. 106 

2995 
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Civil P. C. (contdj 

—S. 11 —Execution proceedings 2106 

—S. 22—Ioterlooutory order—Order of Court 
holding certain document to be privileged — 
Order cannot be attacked at subsequent stage of 
the same proceedings 212c 

-— Sn . 72, 92 —Refusal of permission under 
8.92—Effect—C. P. and Berar R-ligious and 
Charitable Trusts Act (XVIII [18] of 1937), 
B. 12 3l7d 

-S. 22, Expl. F—Belief asked for not grant. 

ed, due to Court's misapprehension of the relief 
-—Omission does not operate as res judicata 

365a 

- S. 27—Subsequent decision that previous 

suit should be treated as one for declaration of 
pltf's share only though the relief was granted 
under misapprehension—Decision in subsequent 
suit held operated as res judicata in later suit 
for possession 3556 

-5. 35 

See also (i) ibid. 0. 6, R. 17 128c 

(2) Berar L*nd Revenue Code (1928), 
3. 188 129c 

- S. 35—Suit discharged under C. P. and 

Berar Maintenance and Restoration of Order 
and Collection of Fines (Indemnity) Act (II [2] 
of 1046). S 4 -Court not to direot on* part) to 
pay costs of other—0. P. and Berar Maintenance 
and Restoration of OHer and Collection of Fines 
(Indemnity) Act (It [2] of 1945), 8. 4 4l9 ff 

- S. 36 — Successful party at funlt—Cos^s. if 

can be awarded 4R4/ 

-S. 38—See Deed—Construction 164<2 

- St. 41 and 42 —Jurisdiction of transferee 

Court, how long continues — Revival of attach 
ment - Civil P 0. (l908), 0. 21, R. 67 27"/ 

-S. 42—S-e also ibid. 8. 41 270/ 

-S. 42—Power to consider later happonines 

„ 27 Oe 

- S. 47—See ibid, 8. 2 (2) 2l6o 

- S. 60—Sn ibid, 8 2 (ll) 145 

—S. 63 —Sn Hindu Law—Debts 307a 
—S 64— olleotor refusing to mako partition 
—Partition embodied in loal de’ree—Presump, 
tion -Evidence Act (1872) 8. 114 359 

•- S. 64 —Effeot of attachment — Acornal of 

interest by survivorship — Hindu law—Joint 
family property 270o 

—-S. ff4— Private transfer after attachment_ 

Transferee acquiring interest of deor.e-holder 

0 .. „ 811a 

- b. 04 —Person entitled to benefit of sect, on 

e .. „ 8116 

-■&. 64 - Surety for satisfaetion of decree 

pure basing property in oourt sale—Effeot 811c 

- 8. 92—See alto ibid, 8 11 3l7d 

r — S - 99 -Powers of Advocate Q neral — He 
, . n ° ??* er *° sanotion an amendment of a 
plaint—Only Court can do that 8-4a 

as. 92 d 03—Nature of.consent 3945 


Civil P. C. (c Tdd.) 

-6. 92— Effeot of oonsent—Court’s power to 

enquire 394c 

-S. .92 — Scheme—Tru?t partly for public 

and partly for private charities t)94» 

-S. 92 — Parties to suit 394/ 

-S. 92, 0. 22, R. 3 —Abatement 394fc 

- S. 93 — See “ho ibid, 8. 92 3946 

-S. 93 -Sanction of Provincial Govt.—Exer¬ 
cise of power r«y Collector 391<J 

- S 96—See ibid, 8. 2 (2) 269 

Ss 100 and 101 — F nding of fact supported 


by evidence—If can be challenged by respondent 

86 

- S$. 100 rtid 101 —Question depending upon 

numbtr of facts ouither pleaded nor tried in first 
Court—Question canDOt be allowed to be raised 
for first time in seoond appeal 241n 

-S. 100— Presumptions—Interference 847a 

-S 101— See ibid. 8. 100 241c 

-S. 116 

See aitu (') ibid, 8. 2 (2) 269 

(2) 1 P and Berar Panohayats Aot 
(I [ ] of 1947). S. 83(3)(FB) 44«6 
(8) P-oviocial Insolvency Act (-920), 
8.69 8886 

-S 116 — \w*rd of Nagpur Improvement 

Trust Tribunal—Nagpur Trust Act (XXXVI [86] 
of 19«6) 8 61 (d) 90a 

- S 116 — ( ourf—Meaning of— Nagpur !m- 

provemrnt Trust Tribunal 906 

-S. 116 —Another remedy open 188i 

■ S. 116 and 0. 11, R. 19 — Oourt having 
jurisdiction under 0. 1 •, R. 19 to deoide ques¬ 
tion of privilege claimed by parly upholding it 
after considering nature of documents— No ille¬ 
gality or material irregularity in arriving at 
conclusion—No interference in revision 9126 

- S. 161— See also ibid, 0. 41, R. 20 

416a; 4166 

-S. 252—Setting aside of ex parte decree 

„ 216 a 

S. 161 —Order under 8. 89, 0. P. Tenwcy 

.. 2166 

280 


Act—Setting aside of 

- 0. 1, Rr. 7 and 10 —Applicability 

- 0. 1,R 10 

See alt" (1) ibid. 0 1, R7 

U) Hindu Law—Partition 
• 0. 1, R, 10 -Ruit on contract 


280 

860d 

448y 


drawal 


0. 3, R. 4—Admissions by pleader—With. 


161 


“— 0 8 > *—Rights of pleaders — Termina¬ 
tion of aupointmoot—Fees gqg® 

——0. 6, R. 2—See aieo Partnership Aot (*982). 

8 - 69 159 ® 

- 0. 6, R. 2—Inconsistent pleas 412 ® 

0 6. Rr. 2, id -Inconsistent pleaB — Dut* 
of Court * 41 J» 

IrT?42 6 ’ B ’ 4 ~ 8ee all ° Act (1908), 

865c 
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Civil P. C. (contdj 

- 0. 6, R 4 and 0. 41, R. 1 —Fraud—Parti¬ 
culars of—Plaintiff if can plead different kind 
of fraud in appeal PJ4a 

- 0 6 , R. 4 —Undue influence 394 h 

-0. 6, R. 7, 0. 8, R. 9 - Practice — Nagpur 

High Court — Numerous subsequent statements 
recorded according to practice before 1938 — 
Borne pleadings offending provisions of 0 6, 
B. 7, 0 8, R. 9 — No objection from opponents 
—Pleading not disregarded as parties had merely 
followsd prevailing practice 827a 

- 0. 6, R. 13 — Form of marriage—Presump. 

Hon 4006 

- 0. 6, R. 16—See also ibid, 0. G, R. 2: 4126 

- 0. 6, R. 16— Scope of 412c 

- 0. 6, R. 17 —“At any stage of the pro¬ 
ceedings" 128 a 

- 0. 6, R 17 —Amendment introducing new 

ease 1286 

-0. 6, R. 17 —“On such terms as may be 

just”—Costs—Civil P. C. (1908), S. 85 l2Sc 
0. 6, R. 17— Amendmtn' at late 6tage:4;2« 
>. 7, R. 7 — See also Legal Practitioner’s 
(Fees) Act (1926), S. 4 4316 

- 0. 7, h 7 —Relief not based on pleadings— 

Contract Act (1872), 8.70 48la 

•- 0. 7, R, 11— Cause of action— Determina¬ 

tion of—Court to consider plaint and not defence 
„ 419a 

- 0. 7, R. 11 — Plaint not disclosing oause of 

action against some of the defendants — Plaint 
not to be rejected but such defendants to be dis¬ 
charged 419/ 

- 0. 8, R. 5 — Absence of specific denial — 

Effect — In the absence of an express denial a 
Judge of fact is entitled to assume that the fact 
has been admitted 357(2)6 

-0. 8, R. 9-See ibid, 0. G, R. 7 827a 

- 0 9, R. 4— Insolvency—Creditor's applies- 

fcion for annulment of fraudulent tranefer— Dis¬ 
missal in default—Subsequent application by his 
legal representative is not barred 2G8ci 

- 0. 11, R. 19—See also ibid, S 115 2126 

- 0. 11, R. 19— Scope — Government party 

to suit claiming privilege — Affidavit by person 
authorised to act on behalf of Government is 
sufficient—Evidence Act (1872) S. 123 212a 

- 0. 12 R. 6— Admission by one party in 

pleading — Decision inconsistent with such ad¬ 
mission—Legality 2596 

-0. 20, R. 3 — See Arbitration Act (1940), 

B.14 198 d 

_ 0. 21, R. 22 — See Berar Land Revenue 

Code (1928), S. 157 (2) 155 d 

-0. 21, R. 28 — 8tay order by transferor 

Court—Transferee Court's power to raise attach¬ 
ment) 270 d 

- 0 21, R 52— Proporty, meaning of 52a 

- 0. 21, Rr. 52 ana 54— Proporty in hands of 

receivers—Attachment—Vulidity 526 

-0. 21, R. 54 — See ibid, 0. 21, R. 52 526 


Civil P C. (contd.) 

- 0. 21, R 57 — See ibid, S. 41 

- 0. 21, Rr. 68 and 63 — Suit 


filed 


270/ 

under 


R. G3 pending — Order under R. 58 is not con. 
elusive and doe3 not operate as res judicata bet- 

ween parties 188a 

-0 21, Rr. 58 and 100 — Objection under 

0. 21, R. 68 failing—Claimant, when can object 

under R. 100 1836 

- 0. 21, Rr. 58 and 100 — Scope of inquiry 

under 183c 

- 0. 21, R. 63 — See also ibid, 0. 21, R. 68 

183a 

- 0. 21, R. 63 — Suit under, nature of — 

Doctrine of lis pendens — Applicability — T. P. 
Act (1882), S. 52 194c 

- 0 21, R. 63 — Suit under — Decree-holder 

is necessary party 438 

- 0 21, R. 90 — See Berar Land Revenue 

Code (1928), S. 157 (2) 165d 

- 0. 21, R. 100 — Sec ibid, 0. 21, R. 68 

1836; 188c 

- 0. 22, R. 1 —Appeal against joint promisors 

4486 

-0. 22, R. 3. 

See also (l) ibid, S. 2 (2) 269 

(2) ibid, S. 2 (11) 146 

(3) ibid, S. 92 B94S 

- 0. 22, Rr. 3, 11; 0. 41, R.4—0. 41, R. 4, 

does not control 0. 22, Rr. 8 and 11 — Whether 
survivor can appeal alone depends upon whether 
rights are severable, whether executable decree 
can be passed in appeal without disturbing rights 
accrued under Lower Court’s decree — Suit for 
maintenance against deceased husband’s brothers 
on ground that they wore joint when her husband 
died — Defendants contending that property was 
not ancestral — Decree in favour of plaintiff — 
Defendant appealing — Ono of them dying dur- 
ing pendency of appeal — Held appeal abated as 
a whole unless surviving defendants accepted 
position that family was joint 188fl 

- 0. 22, Rr. 3, 4 and 9-— Proceedings for 

annulment of fraudulent transfer — Death of 
petitioner pending proceedings — Question of 
abatement, if arises — Subsequent application of 
legal representative — Competency—Provincial 
Insolvency Act (1920), S. 54 A 268o 

_ 0. 22, R. 4-See ibid, 0. 22, R. 8 268c 

_ 0. 22, R. 4 (1)— Inaction of legal represen. 

tative — Admission — Estoppel — Evidence Aot 
(1872), 8.115 2706 

_ 0. 22, Rr. 4(3) and 11 — Joint Hindu 

family — Legal representatives — Partition suit 
— Death of ono of defendants leaving widow — 
Omission to implead widow — Effect —- Hindu 
Women’s Rights to Property Act, S. 8 (2) 434a 
_ 0. 22, R. 9-See ibid, 0. 22, R. 8 268c 

_ 0. 22, R. 11 - See ibid, 0. 22, R. 4 (8) 

434a 

_ 0. 27-A, B.3 — Principle underlying order 

—Applicability ^ 6 
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Civil P. C. (contd.) 

- 0. 30, Rr. 1, 4 — Suit against individual 

partners 448a 

- 0. 30, R. 1 — Suit by one of the partner? 

448/ 

0. 30, R.4 — See ibid, 0. 80, R. 1 448a 

- 0. 32, R 1 —Suit on mortgage—Non-joinder 

of parties — Mortgage by three persons — Two 
co-mortgagors released—One of subsequent pur¬ 
chasers not made party as claim barred by limi¬ 
tation — Effect — Suit held could proceed for 
entire mortgage money 445 

- 0. 8 4, R.4— Charged properties — Power 

of executing Court to direct order of sale 

470 

-0. 40, R. 1—See Berar Land Revenue Code 

(1928) 62a 

- 0. 41, R. 1 — See also ibid, 0. 6, R. 4 

194a 

- 0. 41, Rr. 1, 2 —In maintenance suit defen¬ 
dants contending that family was not joint — In 
appeal by them defendants compelled by appellate 
Court to accept position that they were joint — 
They are entitled to contend for whatever flows 
from that position 138a 

- 0. 41, R. 2-See ibid, 0. 41, R. 1 198e 

-0 41, R.4- See ibid, 0. 22, Rr. 8, 11 

133a 

- 0. 41, R. 5 — See Houses and Rents—C. P. 

and Berar House Rent Control Order (1947), 
Ol. 21 208 

- 0. 41, R. 20 — Recourse to 8. 151 where 

matter falls within 0 41, R. 20—R. 20 whether 
exhaustive — Civil P. C, (190'), S. 151 415a 

——0. 41, R. 20 — Omission to joint party to 
appeal through mistake—Court's power to allow 
joinder under S. 151—Civil P. 0. (1908), S. 161 

4156 

- 0. 41, R. 22 and 0. 42, R. 1 _ Second 

appeal — Right of respondent to support decree 

_ _ 8c 

- 0. 42, R. 1 - See ibid, 0. 41, R. 22 8c 

-0. 47, R. 4 (2) • b)— Strict proof—Meaning 

458 

——Para 7 — Duty to ascertain all 
liabilities of judgment-debtor 218c 

—Sch. 3 Paras 8 ana 11 — Sale of property 

pending lease in execution of another decree_ 

Power of Collector 218a 

- Sch. Ill Para 8 — Power to terminate 

lease 2186 

- Sch. Ill, Para 11-See ibid, (1908), Soh. 8, 

para 8 218a 

- Appendix A. Form No 45 — Mortgage suit 

— It is not necessary for plaintiff to 6et out 
separately that the mortgage was duly executed 
and attested 34g a 

Companies lot (VII (7] of 1913), S. 91A (1 )— 
Borrowing by Company from director 255a 

-- S. 133 — See Limitation Aot (1908), S. 19 

255c 


a 

Companies Act (contd.) 

- 8.163 ( I/—Sec .i Limitation Aot (1908), S. 14’ 

255c 

- S. 1 83(5 )—Contributory challenging claim 

of certain creditors included in list drawn up by 
liquidator—If “person aggrieved" — Act of liqui¬ 
dator whether ‘act or decision’ within S. 183 (6; 
—Companies Act (191 1), S. 246 — Rules under 

2756 

-S. 202 — Decision given in the matter of 

winding tfp 275a 

-S 246 — See ibid, S. 183 (5) 2756 

- Sch. 1, Regns. 24, 25, 26 — Forfeiture of 

share—Requirements—Burden of proof— Invalid 
notice—Effect 286a 

- Sch. 1,Regns. 25—Sec ibid,Sch. l.Regn.24. 

266a 

- Sch. 1 Regn. 26—See ibid, Sch. 1 RegD. 24 

226a 

- Sch. 1, Regns. 27, 28 — Salo of invalidly 

forfeited shares—Remedy of former shareholder 
is to claim damages from company 2666 

- Sch. 1, Regn. 28—See ibid, Sch, 1 Regn. 27 

2666 

Constitutional Law— See also Hou?es Rents 
C. P. & Berar Regulation of Lptting of Accommo- 
dation (Extending) Act (XXXIX [89] of 1947), 
8.1 (FB) 94<i 

-Power to declare an enactment void—Inter¬ 
pretation of statutes—Civil P. C. (1903), Pre. 

486 

-Statute—Constitutionality—Who oan ques¬ 
tion—Nagpur Improvement Trust Act (XXXVI 
[36] of 1986)—Evidence Act, S. 115 90/ 

Constitution of India (I960*, Arts. 7, 19 — 
PersoD9 migrating to Pakistan after 1-3-1947 — 
They cannot be citizens of India and cannot 
olaim fundamental rights under Art. 19 38a 

- Arts, 7,19 —Permit for permanent return— 

Cancellation 886 

- Art. 7 Proviso —Scope 33c 

- Art 11 — Power to place restrictions on 

rights of citizens to enter India—Influx from 
Pakistan (Control) Act (194s), S. 7 48a 

- Art 13 —Sea Influx from Pakistan (Control) 

Act (1949), 8. 7 * I85 ff 

- Art. 14 — Equality before the law and equal 

proteotioD of laws’ — Meaning — Reasonable 
classification by law is not forbidden (FB) 581 
- Art. 14 

See (l) C. P. and Berar Forein Liquor Rules, 
1938, Pra. 7, 7A (FB) 68» 

(2) C. P. and Berar Prohibition Act (VII 
[7] of 1938), S. 6 (1) proviso (FB) 58m 
- Art. 19 

SU fl! W Art 7 38a, 386 

(2) 0. P. & Berar Accommodation (Requi¬ 
sition) Act (LXIII [63] of 1948), S. S 

S3» 
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Constitution of India (contd.) 

(•J) Influx fmm Pakistan (Control) Act 
(1949), S 7 185 j 

- Art. 19 ( l) ( ()—See alto C. P. and Berar 

Prohibition Act (. II [7] of • 938), S. I 68 / 

- Art 19 (1) (<)— “dold,” meaning of—Aot 

of requisitioning by Govt, whether violates Art. 
19 (l) (0—C. P 4 Berar Accommodation (Requi¬ 
sition) Act (LXIll [o 8 ] of l 48), S. 8 —Words 4 
Phrases 8 -e 

- Art. 31 (2)—See a so C. P 4 Barar Accom. 

rnodatmn (Requisition) Act (LXIII [64] of 19 * 8 ), 
8 s. 8 & 4 8 Sfc 

- Art. 31 (2 )—“Public purpose”—Act of re¬ 
quisitioning accommodation — C. P. 4 Berar 
Accommodation (Requisition) Aot (XLIII [ 88 ] 
of 1948) S 8 ( 1 ) 33/ 

- An 3* (3) -See ibid Art. 226 (FB> 58a 

- A’t. 226 —Divisional Court in sei-in of case 

—Chief Justioo, if has po ver to withdraw or 
transfer case—Government of India Act ( 1 9 16 ) 
3.108(2) 1 la 

- A't 225— Litigant, if has right to have his 

case decided by particular Judge 116 

- Art 426 . Mandamus—Writ of—When to 

issue —Nature of directions to be issued 6 

- Art. 226 —Order allotting vacant premises 

under Cl. 28 (l), 0. P. and Berar Letting of 
Houses aud Rout Control Order, 19 49 — Effoot of 
order is to teek to depri re owner of enjoyment 
of property—Order is illegal if it is arbitrary and 
in utter disregard of law under which it is passed 
— Douses und Rents—0. P and Berar Lotting of 
Houses and Rent Control Order (1949), Gl. 28( ) 

22 d 

- A-t. 226 —Writ of certiorari against non- 

judicial act—Certiorari H 8 a 

- An. 226— “Directions, orders or writs"— 

Issue of 886 

- Art. 226 — Interpretation of 88 c 

- Art. 226-Exeroi«e of discretion under 386 

- Art '1x6, 3i (3) — Power of High Court 

under Art. 226 — Effect of Art. 82 (3) — nsti- 
tution of India Art. 32 (8) (FB 1 68a 

- Art. 226 —Power and jurisdiction under — 

Relative position of Art. 226—Effect - High 
Court has jurisdiction to issue writs (FB) 586 

- Art 226— Any other purpose’— Scope of 

authority—Constitutionality o( legislation - Exa¬ 
mination of. without any injury (FB) 68c 

- Art. 226 —Petition for writ of mandamus— 

No demand or refusal under impugned Ait- 
Application whether maintainable (FB) 58 d 

- Art. 226 —Excess in exorcise of statutory 

power—Houses and Rents— 0. P. end Berar 
Accommodation (Requisit.on) Act (LX II [63] of 
3948), 6. 8 188a 

- Art. 226 —Powers of High Court under 

1386 

- Art. 226 —Another remedy not adequate 

188c 

■Art. 226 —Mandamus—Writ bo State Gcrr- 


Constitution of India (contd.) 

eminent to re. constitute municipal committee 

181a 

- Arts. 226. 227 —Retrospective operation 

(FB) 448a 

- Art 226 (1) — Application under—Affidavit 

in support of application—Facts stated in suoh a 
way as to mislead Court—Rejection of appli¬ 
cation 16 

- Art 227 

See also (l) ibid, Art. 226 (FB) 448a 

(2) Interpretation of Statutes 90d 

- Art 227 —Power of Superintendence—Ex- 

tent of 90c 

- Art 227 —Award of Nagpur Improvement 

Trust Tribunal gi en before Constitution — 
Fin^litv — Nagpur Improvement Trust Act 
(XXXVI [86] of 1986), S. 6i (d) 90c 

-JrU. 446, 246 —Scope—Whether retrospec. 

tive (FB) 66* 

- Art. 246-See ibid Art. 245 (FB) 58* 

- Art 372 (l) — See C. 8. and Berar Prohi- 

bi-ion Act (VI ■ [7] of 1988), S. 1 (FB) 68g 
Contempt of Courts Act (XII (12] o f 19*6), 
S. 2—Contempt of Court—Newspaper — Bights 
& privileges — Reports of proceedings 26a 

-S. 2—Contempt of Court — Newepaper — 

Rights and privileges—Publication of documents 

266 

- S. 1 —Contempt of Court—Counsel—Pabho- 

tion of his remarks 26c 

-S 2—Jurisdiction of C rnrts 28i 

-S. I — Contempt of Court — Newspapers— 

Rights and privileges 26c 

-Ss 2, 2 —Nature of proceedings — Bight of 

contemner to make affidavit 28? 

-S. 2 — Contempt of Court — Publication of 

article pending trial — Prejudice to fair trial 
Intention 388 

-S 2—Sec also ibid S. 1 26g 

_s'. 2—Practice 4 procedure 26/ 

Contract Aot (IX (91 of 1872), S. 11-See 
Partnership Aot (1932), 8. 80 448c 

-S. 16 — Pardanashin lady ®™6 

- S 23 —Contraot for sale of immovable pro. 

perty — Debt laws — 0. P and Berar R«lief of 
Indebtedness Aot (XIV [14] of 1989). 8 15 187 

-Ss 30, 222-Wagering coDtraots—Liability 

of principal (Wager) ®926 

-S 30 -Collateral agreement (Wager) 892c 

-S. 56-Contract rendered void —Imposition 

of new contract—Defence of India Roles (1989), 
R 81—Oilsends (Forward Contracts Prohibition) 

Order, 1913 8i0 . 

-S 69 —Appropriation, right of, in case of 

arrears of land revenue 

_S 69 — Single indivisible debt — Buie of 

appropriation stated 

_ S. 70-See Civil P. 0. (1908), 0. 7, R. 7 

431a 

_S. 72 —Money paid under mistake—Receiver 

parting with the same 3 ^2 
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Contract Act (ctmii.) 

_ S. 73 -See Transfer of Property Act (1 Q «2), 

8.108(c) % 879c 

_S 74 —Sec Income t*x Aot (1922). 8 , 4 4076 

_S. 176 — Pawnee's ri. ht of sale — Sale, if 

should n e within reasonable time alter notice. 264 

_S. 201 — Whether exhausuve — Contract of 

agecoy by firm—Termaation 813a 

_ S. 208 — Termination of contract of agenoy 

— Effect against third party — Termination is 
effective only from the time third party obtains 
its knowledge 3'36 

-S 222 -See Ibid, S. 80 89*6 

Co-operative Societies Act (II [2] of 1912), 
S. 43 — Buies u.oer (M P.)-R. 43 (f) •—CoDtri. 
botory order — Validity 210a 

Court-fees Act (VII [7] of 1870). Seh.Il, 
An. 17 (1) (a' avoided »n C. P ) — Suit under 
S. 1611 (3), 0. P. Land Revenue Act (II [ 2 ] of 
1917) 289 

Criminal Procedure Code (V [ 5 ] of 1898), 
Si. 103, 6-i7 - Irregular search — Evidence of 
admissibility—Conviotion based on Buch evidence 
—Legality 237c 

-S. 117 ( 6 ) — Two parties opposed to each 

other — Joint enquiry—Legality 808 

-S 145 — Question of title how far relevant 

45» 

- Ss. 145 & 419 —Revn. -H. 0. will not ordi- 

narily interfere with orders u/s. 8. 145 - Find¬ 
ing as to possission, without suffiount material 
on the recorl to justify it — HO will set aside 
order & return case for fresh decision alter allow, 
ing parties 1 1 ad luce farther evidenoe 466 

-S. 146(1). ( 6 )—Cancellation of preliminary 

order under eub-s. (l) - R»et.iration of proner'y 
attached under sub.s (l): 17 N L. J. 225 and 21 
N. L. R 191 ; A I, R ( 12 ) 1925 Nag. 297 : 89 
I. C. 614 Overruled 201 

-S. 154 —First information report in case of 

daooity—Valueof-Evidenoe Act (1872). Ss 145 

287a 

- Ss. 269 (1) ( 3 ) and 636 - C P. Gov.rn- 

ment Notification No. 669.728 XIX dated 27.4. 
1942, Proviso—(0. P) Rules and Orders (Crimi- 
BB 0. B 224 Proviso 1 — Validity — Proviso iB 
ultra vires tbe Provincial Government — Effect 
on previous trial 124a 

- S. 297—See Evidenoo Aot (1872), 8 . 133 

28'6 

- S.401 —Ssntenoe of imprisonment in default 

of paymeot of fine — Power to remit 242a 
——S. 401 —Remission order—Wrong interpre¬ 
tation by Jail Superintendent and order of release 
—.Power of Superintendent to oorrect erxor:3426 
—— S. 423 \2) — N i miadireotion. — Interfer¬ 
ence with verdiot of jury, property of 23?d 
- S. 439. 

See also (l) ibid, S. 145 456 

(2) Cattle Treepass Aot (1871),: Ss. 20 
and 22 287a 


Criminal P. C. (c-wti.) 

(3) C. P and Berar Panehayats Act 

(I [1] of 1947), 8 . b 8 (3) 

(FB) 4486 

_S. 439 - Scope — Limitation for revision — 

High Court Rule- (Nagpur), R. 14 ^066 

t-S. 497 —Anticipatory bail 471 

_ Ss. 49a and 601— Score 206a 

-S 501 -See .bid, S. 499 206a 

_ ,5 510-See 0 P a d Berar Prevention of 

Adulteration A fe (II [2] of 1919) S. 5(2) 1916 

-S 5 <0—Order voiu for want of jurisdiction 

is nevertheless valid unless set aside oy oom- 
petent Court 1856 

-S. 536 -See ibid, 8 . 269 (l) ( 8 ) 124a 

- S. 5)7 - See ibid, S. 108 287c 

Criminal Trial — Evidenoe—Evidence adduc¬ 
ed by one accused in defence — Admissibility 
against 00 accused 189 

Custom (General)—Local cm tom — Presump¬ 
tion as to —Evidence Act (1872), S 114 327p 

-Es-entials of validity 827 h 

-Essentia of validity — Family custom — 

Proof of immemorial usa^e >27$ 

-Proof — iDstanoes—Family custom—Four 

instances—Evidorce Act ( 1 872), 8 . 18 327 j 

debt laws 

C. P. and Berar Debt Conoillation Act (II 
(2 of 1933), Ss. 7 ana 8 1 2 — Board acting 
nndir 8 . 8 if nan rejeot application nnder S 7 

348c 

-S. 8(2^ — See also ibid, 8 . 7 843c 

-S 8 i2) — One of several co mortgagors 

applying to Debt Conciliation Board in hie indivi¬ 
dual capaoity — Disobarge of debt nnder 8 8 (2) 
operates ooly against him and not against others 
and mortgagee oan proceed against other co- 
mortpagors fc49d 

- Si. 12 and 13— Agreement registered nnder 

S. 12 (2) — Amount pay ble in oaih — Creditor 
mast firet exhaust his remedy under S. 1 H: I.L.R. 
(1945) Nag 898: A. I R (80) 1948 Nag. 824;215 
I 0. 10 B and I L. R (1M8) Nag. 445 : A. I R. 
(96) 1948 Nag. 411 : 1948 N. L. J. 689, Over, 
ruled 12j« 

-S. 12 —Signed agreement Dot providing for 

alienation — Sale by debtor — Seal of Board — 
S. 12 if attrao ed 2416 

- S 12 (2) — "It were a deoree of a Oivil 

Oonrt" _ Finality of matters mentioned in 
8 . 12 ( 1 ) 1216 

-.S. 13 — See ibid. S. 12 l<la 

-S. 21 — Proceedings relating to same debt 

pending before Iosolvtnoy Court and Debt Conci¬ 
liation Board — Power of insolvert to dial with 
property — Provincial Insolvency Aot (1920), 
Ss 86 and 87 j; 4 j 0 

C P. and Berar Money Lenders Aot (XIII 
[13] of 1934 1 , S. 11 — Applicability—If applies 
to m rtgagr executed prim to 1 4 19>16 182a 

C. P. and Berar Re ief of Indebtedness Aot 
(XIV 114] of 1939), Ss. 2 (d, t U-Emaldeoree 
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Debt Laws—C. P. and Berar Relief of Indebt, 
edness Act (contd.) 

for sale continues to be decree for payment of 
money—Debt Relief Court can make instalments 

298a 

-S. 11 — See ibid, S. 2 (d) 293a 

-S. 16 — See Contract Act (1872), S. 23 187 

C. P. and Berar Relief of Indebtedness 
(Amendment) Act (XI [ll] of 1942) — Act is 
intra vires the Governor purporting to tseroise 
powers of Provincial Legislature — Assent of 
Governor.General not required 2936 


Deed — Construction — Decree — Civil P- C. 
(1908), S. 88 l64d 

-Construction — What parties choose to call 

their propirty cannot alter its nature 361a 

-Material alteration 379 

Dissolution of Muslim Marriages Act (VIII 
[8] of 1939 1 , S. 2 (u) — Negleot or failure to 
provide for maintenance — Muhammadan Law 

— Divorce 375 

Divorce Act (IV [4] of 18C9), S. 3 (3 )-"Last 
resided together” 248 

Easements Act (V [5] of 1682), S. 15 — See 
ibid, S. 17 4476 

- Ss. 17 and 15 — Right to water — Surplus 

water from tank 'y,' flowing into tank 'x' in de¬ 
fined channels after inundating defendant's fields 

— Plaintiff irrigating bis fields from water of 

tank 'x' — Practise to fill tank ‘x’ with surplus 
water from tank 'y' for many years established 
—Right of easement to water from tank Y’ held 
established 4476 

- S. 62 — Liconce, nature of 216a 

- S. 59 — Scope 215c 

_S. 60 (b) — Licensee executing work of 

permanent character — Licence becomes irrevo- 
oablo —Onus to prove that licence was restricted 
to life of licensee and did not enure to the benefit 
of heirs of licensee lies on those asserting to that 
effect — Evidence Act (1872), ds. 101 to 103 

2156 

Essential Supplies (Temporary Powers) Act 

(XXIV [241 0 ) 1946), S. 2 (a, ( 1 ) — See C. P. 
and Berar Foodgrains Restrictions Order (1948), 
S. 2(1) (a) 220d 

_ S. 15 — Export of tur — Acoused, if had 

valid permit — Burden of proof — 0. P. and 
Berar Foodgrains Export Restrictions Order 
(1943), Cl. 2(1) (a) 226a 

Evidence Act (I [1] of 1872), S. 13 - See 
Custom (general) 321; 

_S. 21 — Admission of title — Effort 827k 

- S. 35 —Mutation of names—Whether proof 

of title 

- S. 45 —Opinion of handwriting expert based 

on photograph 226c 

- S. 45 — Handwriting expert not able to 

study pen pressure accurately — His testimony, 
if should be rejected 226/ 

- S. 65 (e) — Applicability 255i 


Evidence Act (contd.) 

— S. 68, Proviso —Specific denial, meaning of 
—General denial of mortgage—No specific denial 
as to due execution — Presumption as to due 
attestation 8486 

-S. 78 (l) — Government notification — 

Proof of 4Gld 

-S. 90 — Old document — Presumption — 

Hindu Law — Widow — Alienation — Legal 
necessity 357 (1) 

-S. 91 — Deed reproducing term? of previous 

oral agreement—T. P. Act (1882), S 58A 285a 

- Ss. 91, 92 — Contract reduced to writing 

890c 

-S. 92 — See ibid, S. 91 390c 

-S. 93 — Evidence of conduct 894/ 

- S. 101 — See Muhammadan Law—Wakf 

894 g 

- Ss. 101 to 103 

See also (1) Easements Act (1882), S. 60 (b) 

2156 

(2) Grant 3616 

- Ss 101 to 103 — Custom 327/ 

-Ss. 101-103— Benami transaction 428a 

-S. 114 

See also (1) Civil P. C. (1808), S. 64 859 

(2) Custom (general) 827 g 

_ S. 114— Document—Non-prodaction 8476 

- S. 115 

See also (l) Berar Land Revenue Code (1928), 
S. 174 (3) 4516 

(2) Civil P. 0. (1908), O. 22, R. 4 (l) 

2706 

(3) Constitutional Law 90/ 

-S. 115— Estoppel against law 171 1 

S. 115— Estoppel—Rule of evidence—Facts 


not in dispute—Existence of agreement disputed 

Sold 

- S. 115 —Standing by—Applicability 347c 

_S. 115 —Estoppel by recital in deed — Sale 

of 'abadi' site in execution of decree against 
holder of site—Sale of site by purchaser in favour 
of B—Sale deed containing stipulation that ven- 
dor was not responsible for obtaining consent of 
landlord to the transfer that and B was respon¬ 
sible for the same — Stipulation held did not in 
any way amount to an admission that the site 
was not liable to be sold without the consent of 
tho landlord or that he had a right to recover 
possession of the site — No allegation or proof 
that landlord acting on the stipulation was led to 
alter his position to his detriment — B held nob 
estopped from asserting his ownership to abadi 
site 464c 

_ S. 123-See Civil P. C. (1908), O. 11, R. 19 

212a 

_S. 133 —Accomplice evidence — Corrobora¬ 
tion, necessity of—Corroboration against some 
accused only—Effect—Judge's duty towards Jury 
-Criminal P. 0. (1898), S. 297 2376 

- S. 145—See Criminal P. C. (1898), S. 154 

237a 
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Evidence Act (contd.) 

-S. 157-Sea Criminal P. C. (1898), S. 154 

287 a 

General Clauses Act (X [10] of 1897), S. 6 
— Applicability — Es c ential Supplies (Tempo¬ 
rary powers) Ordinance 1946 — Offence under— 
If can be tried after Ordinance ig repealed 'and 
subsisted by Essential Supplies (Temporary Pow¬ 
ers) Act (1946) 353 

- S. 21 

See (1) C. P. General Clauses Act (I [l] of 
1914), S. 20 181c 

(2) Municipalities—C. P. and Berar Muni, 
cipalitiea Act (II [2] of 1922), S. 57 

1816 

Government of India Act (1915) (5 and 6 Geo 
V, C 61) —S. 107—See C. P. and Berar Pancha- 
yats Act (I [l] of 1947), S. 83 (3) (FB) 4436 

-S. 108 (2) — Constitution of India, 

Art. 225 11a 

Government of India Act (1935) (26 Geo V 
and 1 Edio VIIIC 2), S. 42—See Influx from 
Pakistan (Control) Aot (1949), S. 7 185c 

-Sj. 74, 100, 207—Applicability—C. P. and 

Berar Religious and Charitable Trusts Act (XVIII 
[18] of 1937) 317a 

-S. 88— Proviso—Object of (FB) 94c 

- S. 100-See ibid, S. 74 317a 

- S. 104—See C. P. and Berar Accommoda¬ 
tion (Bequisition) Act (CiXIII [63] of 1943): 33d 

- S. 107— See also ibid, S. 74 317a 

S. 107 — Repugnancy of Provincial Law to 
items in List I—Test to determine (FB) 586 

- S. 107 (2)-—See Houses and Rents — C. P. 

and Berar Letting of Houses and Rent Control 
Order, 1949, 8 , 1 (pg) 94 ^ 

——S 223 — See 0. P. and Barer Panohayats 
Act (I [1] of 1947), S. 83 (3) (FB) 4436 
. 224—Sce 0. P. and Berar Panohayats 

Aot (I [ 1 ] of 1947), 8 . 83 (3) (FB) 4138 

-S. 297 '1) (a)—See 0. P. and Berar Food- 
grains Export Restrictions Order (1943), Cl. 2 (a) 

2266 

- Soh. VII List I, Items 19, 34 — See 0. P. 

and Berar Prohibition Aot (VII [7] of 1938), 
8 .1 / (FB) > 8(7 

-— Sch. VII, List II, Item 31— See C. P. and 
Berar Prohibition Aot (VII [7] of 1933), S. 1 

(FB) 58 g 

Grant-Construction — ‘Istimarari’— Use of— 
Words and Phrases 3975 

-Construction—Jagir—Nature of 327 o 

— “Permanent and hereditary — Surrender by 
holder—Effect 397 J 

—Impartible Estate—Maintenance—Claim to 

I? ■ , . 327o 

Maintenance—Jurisdiction of Civil Court 

39 7p 

—Construction—Crown grants are to be con. 

rued in favour 0 f the Q rown aQ(3 ftgainflt . the 
suhjeot 32?? 


Grant (contd.) 

-Barden of proof — Onus is on those seeking 

to derogate from their grant — Evidence Aot 
(1872). Ss. 101-103 8616 

Guardians and Wards Act (VIII (8) of 
1890), S. 9(1) —"Ordinarily resides"—Meaning 
—Hindu minor 179 

-Ss 43 (l) and 47 (1 )—Order consenting to 

selection of bridegroom—Appeal 251a 

-S. 43 (1) — Ward’s marriage — Nature of 

enquiry 2516 

-S. 47(1)-See ibid, S. 43 (1) 251a 

HIGH COURT RULES AND ORDERS 

(Nagpur! High Court Rules, R. 14 — See Cri¬ 
minal P. 0. (1898), S. 439 2066 

Nagpur High Court Rules and Orders (Crimi. 
nal), B. 224, Proviso 1—See Criminal P. C. 
(1898), S. 269 (1), (3) 124a 

Hindu Law — Adoption—Authority to adopt— 
Oral authority—Proof 434a 

-Adoption—Essentials—Giving and taking 

are essential to constitute valid adoption 4816 

-Adoption—Validity—Parties belonging to 

Fulmali oaate in Berar—Fulmalis not proved to 
belong to one of the regenerate castes—Adoption 
of daughter’s son if proved, cannot be questioned 
on ground of absence of custom 434c 

-Alienation—Alienation by father—Impeach¬ 
ment of by adopted son 249a 

-Alienation—Father—Necessity or benefit of 

estate—Proof of—Lease 2496 

-Alienation—Father—Lease—Lease if bind¬ 
ing on ground of being given in ordinary course 
of management 249c 

-Alienation —Father—Necessity — Alienation 

not for religious purpose of obligatory oharaoter 

249d 

-Applicability—Rajgonds 343 * 

--Debts—Son’s liability — Prepartition debt 

incurred by father to pay off antecedent debts 
and for cultivation—Son is liable by rule of 
pious obligation 164a 

-Debts—Son’s liability—Prepartition debt_ 

Transfer of Property Act (1882), S. 101—Mort. 
gagee from Hindu father seouring equity of re. 

demption otherwise than under mortgage_ 

Remedies against divided son 164 * 

—-Debts—Decree against manager—Execution 
against family property — Civil P. C. (1908), 
S. 63 - v 307a 

-Debts—Manager executing promissory note 

as manager—Manager, if oan be sued on note so 
as to bind family—Negotiable Instruments Act 
(1881), S. 27 207J 

■-Family arrangement—One member agree. 

ing to forego his right to olaim partition in lieu 
of allotment of oertain property for his mainten- 
anoe—Agreement if binding on parties 269<J 

-Impartible estates—Impartiality arises be. 

cause of inherent nature of estate or by 0ustom:259a 


14 Subject Index, A. 

Hindu Law (contd.) 

-Impartible estate—Incidents of—Right of 

members 323* 

- Inheritance—Order of inheritance if can be 

ohanged by agreement 259c 

-Joint family — Ouster from joiot family 

property — Wtiat constitutes — Agreement to 
maintain ousted member—Kfftct—Limitation 
Act (1908) Arts. 142 and 144 2 9a 

-Joint family property— Ancestral property 

—Property in banns of sons 2'<0a 

-M. inteuanoe— Rate of - Court has discretion 

to decree arrears ol rate diilerett frcm rate 
allowed for future maiott nance—buch discretion 
to be exercised when conditions of family in past 
were different from present conditions — Same 
rate to be allowed when conditions were the 
same 1336 

-Maintenance-Arrears — Suit for — Prior 

demano not necessary for competency of suit: 133c 

-Maintenance — H nda widow not residing 

with her husband’s family does not forfeit her 
right of maintenance J33d 

-Partition—Minor—Power of Court to eff.-ot 

severance of status only 1646 

-Partition — Revision — Consent — Mir or 

164c 

-Partition—Suit for—Minor plaintiff attain- 

ing majority—Electicn to continue suit 36l'a 

-Partition — Suit for—Necessary parties— 

Civil P 0.(1901?), 0. 1, R. .0 3504 

-S icce.-sioD—Illegitimate grandson 40l)a 

-Widow—Alienation - Legal necessity —See 

also Ev.dence Act (1870) S. 90 367 (1) 

-Widow—Maintenance 346 

-Widow—Alienation—Legal necessity 390a 

-Widow—Alienation—Legal cecessily 3906 

-Widow— Alienation — Power to dediOate 

property of her husband for religious purposes — 
Extent of 460a 

-Widow—Alionation—Reversioner — Setting 

aside 4606 

-Widow—Alienation—Legal necessity— buit 

to set aside, by reversiouer against alienee— 
Burden of proof—Lapse of time— Presumption 
as to acquiescent e bv reversioner 462 

Hindu Women’s Rights to Property Act 
(XV111 [181 of 1937), 8. 1 -Applicability of 
Act to Hindu domiciled within area of its 
operation 360c 

- S 1 (2 )—Applicability 3606 

- S.3 (2)—S’e Civil P. 0. (ISOS), O 22 

Rr. 4 (3) and 11 484d 

HOUSES AND RENTS 

C. P. and Berar House Lent Control Order 

(1947), Cl. 13- 

See also (1) ibid. Cl 21 208 

(2) T P. Aot (1882), S. 108 2076 

- Gl. 13 —Crucial date - Jurisdiction of Rent 

Controller to refuse permission 207a 

- Cls. 21 arid 13— Notice determining lease 


on obtaining previous permission of Rent Con- 


I. R. 1951 NagpOB 

Houses and Rents—C. P. and Berar House 
Rent Control Order (contd.) 
trolier—Edtct ot hung appeal against Control¬ 
ler's orders—T P Act (li82), S. I 06 —Civil 
P 0 (19"8) O. 41. R. 5 203 

C. P. and Berar Letting of, Houses and Rent 
Control Order 2949—Validity—Wnether dele¬ 
gation or legislative power (t'B) 94» 

- Cl 1 — Validity — Absence of Governor- 

General’s assent — Government of India Act 
(1985). S. 107 (2) (FB) 94/i 

- Cl 13 (vi) (c) - ‘His own business’ —Mean¬ 
ing — Expression not confined to business of 
landlord only—Words and Phrases tla 

- Cl. 13 1 vi). (c)— Intention of carrying on 

business —E id-mce of 516 

-o2. 23 (1J- Vacant premises—A'lotment 

cannot be made be'ore receipt of intimation of 
vacanoy from landlord 22 a 

-67. 23 (l)— Proviso—“Duo enquiry". 226 

- Cl. 23 ( l)—8ee aho Constitution of India, 

Art 226 224 

-uf. 23 (l)— Needs of landlord for his own 

occupation 22c 

C P. and Berar Regulation of Letting of 
Accommodation Aot XI 1 llj of 194b), S. 1 

(3 1 _Amendment of, by O' inence 4 of 1947— 

Invalidity of Ordinance—Effeot (FB) 94 f 

C P- and Berar Regulation of Letting of 
Accommodation (Extending' Act (XXXIX 
(39 - of 1947 ', S 1-C. P. and Berar Regulation 
of Lettmg of Accommodation (Extending) Ordi¬ 
nance (IV [4] of 194'.) S 1 Validity—Delega¬ 
tion of legi-lative power—Power to terminate 
Act—Delegation of—Effect—Constitutional Law 

(FB) 94(2 

C. P. and Berar Regulation of Letting of Ac¬ 
commodation (Extending) Ordinance (IV [4] 
of 1917 1 , S. 1—See u/so Hou-e- & Rnn's—0. P. 
& Berar R-gulatioD L**t’ine"f Accommod .tion 
(Extending) Act (XXXIX [3 ] of 194^3 1^ 

_S 2 —Validity—Receipt of instructin'a not 

publi-hed ( FB > 94a 

_SI- Date of crmmencement — Governor- 

G neral’s assent not published — Effeo* —0 P- 
General Clauses Act (I [l] of 1914), < d. 28 I3) 
(!) (FB) 946 

Income-tax Aot (XT I 111 of 1922). Preamble 
Construction—R* fsrence to decis 0 . s on Provm- 
cial Acts to determine meaning ol words used in 
Income tax Aot, is not desirable—Interpretation 
of Statutes—Judicial precedents 42 del 

_S 2(1) (a) —Agricultural income—Interest 

od arrears of rent payable by tenant, is agri- 

cultural income 4i ~ 

_ S. 2 (1) (a )—Rent and Revenue distinguish¬ 
ed 425 0 

_ S 2 (1) ('a)—Agricultural income—Income 

from sale of timber, eto., is not agricultural 
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Income-tax Act (contd.) 

income and therefore not exempt from asae ps. 

ment 425a 

- S 4—Income—Wbat ia — Particular pay- 

ment whether income is question of fact 407a 
—— Ss. 4 6 (v )—Income from other sources— 
Partition—One person paying Ha 5 lakhs to 
equalise shares—Payment agreed to be made in 
instalments carrying interest— Amount of kter- 
eat held assessable income and nei her capital 
receipt nor liquidated damages — Contract Act 
(1872), S. 74 4075 

-«$. 4(3 (VII )—Casual and non.recurrmg 

receipt—Sum received as solatium foe surrender 
of agreement 174 

- S. 6-A (8 )—Rules under — See also ibid, 

S. 66 ( 1 ) 224a 

——S. 5-A (8) —Ru!e 8 under—It is impossible 
to read the Act in the light of such rules— Rules 
cannot override the statute — Interpretation of 
Statutes 2 id 

- S. 6 (v)— See ibid, S. 4 4076 

'—~ s - 42 D— Business connection in British 
India — Non-reeidett earning commission on 
purohase of goods made for resident manufaotuier 

—Liability to lax 354 

;-& 66 —Nature of jurisdiction — Recasting 

issues ' 42 5 ^ 

“—& 66 (l)~ Appellate Tribunal has no autbo. 
nty to condone delays in the filing of applica¬ 
tions under 8 . 66 (-), Income-tax Aofc (1922), 

p ?‘ A /SL“\ R « l ‘‘ 8 n U “ 1er ~ A PP« J, » t e Tribunal 
Ruhe (1946) Rr 7 8 and 86 224a 

Income-tax Appellate Tribunal Rales ( 1946 ) 

—B. 7—See Income-tax Aot (192a), 8. 6b ()) 

-?■ 8 ~ See Inoom0 tax Act, S 66 ( 1 ) JjJla 

- B. 36—See Income-tax Act (192 -j). S 66 (1) 

msf sT P s- kiaten 5* axm 
Ait. 11 6 ‘ 7 ~ Ste al3 ° institution of India 

S. 7-Government Ordir-Removal undtr* 

iify i ’- CoD ™ ti “ Ordinanoe—Appu^ 
7 “ T . , f r0m Pakistan (Control) Ordf 

(T 935 ) a 4 8 2 - r aiid ^ y r Qo I 6 - 0f India 
ana 13 8 ' 42 ~ Con6t,tut, °n of India, Arts 19 

Interpretation of Statutes _ Judicial 
denn-See lnoome- tax Act (l 1 -22). Pre. 42 id 

2S —• >°S 

—Language plain—Encroachment on rights 
of individual-civil P. C. (,908). Pre "K 

Acts pLn A S^ Duty - f Prohibition 
Acts— Policy hi Id oonftitutional - C.P 

Berar Prohibition Aot (VII [7] of 1988) 8. 1 

(FB) 58/ 


l-> 

Interpretation of Statutes (contd.) 

-ConewtuiiOB - Prmciplee applicable (FB)58^ 

-Invalidity of some provisions — Ed. ct 

(FB) 68p 

-Every provision must be given effect (FB)58r 

-Retrospective operation — Constitution of 

India, Art. 227 - Civil P. C. (1903) Pre. 90i 

-Headings—Civil P. C. ( 1 9u8). Pre, 121c 

-Power given by statute — Exerciso of— 

Powers 124Z> 

-When there is an irreconciable repugnance 

between wnat the legislature has enacted and 
what an authority purporting to aot under the 
powers given by the legislature has done, the 
latter mu^t give way 124 c 

-Proviso 124c? 

-Clear and unambiguous language 124e 

-Diff.rential in'erpietation 132b 

-Judicature have to die over and act upon 

the mens or senrenha legis— Normally .Courts do 
not look beyond tetera Ugis 2246 

—-Courts have not be»n given power to devise 
their own technique for saving claims from bar 
which statutes of limitation oreate 2'4c 

Landlord and Tenant-Abadi—Person occupy, 
ing site in a»aii P* sumption 8a. 

Legal Practitioner (Fees) Act 'XXI (21) of 
1926), S 4 — Termination of appointment at 
advocate's own request—Right to agreed fees 

278f> 

- S. i— Scope—Civil P. C. (i908), O. 7. K. 7 

Letters Patent (Nag.), Cl. 11 _ See Central 
rrovincea and Berar Pancbayafcs Aot (I [’ll 0 f 
J947) S. 83 (8) (FB) 44Hf> 

Limitation—.See T. P. Act. S. 53 A 4036 
Limitation Aot (IX [9> of 1908), S. 14- 
bame cause of action"—Winriingupprootedint-s 
under S. 163(1), Companies Ac?andaction for 
recovery of debts—Companies Aot (1 j18), S. 168 
W 255 ^ 

:- S ' 19 - Acknowledgment, if ma y be made 

by a perton not liable at time of acknowledgment 

— S. 19— 8igning of balance sheet by director 

of company Ao^n wledcment of liability- 

Companies Aot (lv 13), 8. 133 265c 

12 viz* n Tr °* pr . B8e8310n more than 
1* years—Bar of limitation 82 7n 

salT^Ii* 1° and - 120 - Mort 6 a g e by conditional 
T b ^°D ,Dg abs °tete—Article applicable 

— Berar Land Revenue Code (19*8) S. 174 (i) 

—Art. 14 T. p. Aot (1882)| g S8A _ Tt , 2 ^ 
—irt. 60 Piled S ep0 , its _ K , ea a 

«h^‘afti P , a o Pable “ d “““ d ““ - «-XS 

— Arl 60 Depoaitee _ and O0 ,£ 

— A lending money to B a oomnanv ° 
lent placed by the company in deposit with 4L4 
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Limitation Act (contd.) 

might be described as B's financier but hardly as 
its Banker—But that would not necessarily pre¬ 
clude him from being a depositee within meaning 

of Art GO 255/ 

- Art. 60 — Parties regarding transaction as 

deposit 255g 

- -Art. 110 —Sea ibid, Art. 120 148a 

_ Art. 115 —Sea ibid Art 120 148a 

- Art. 120. 

See also ibid (l) Art. 10 295 

(2) S. 23 * 827n 

_ .Arts. 120, 110 and 115 — Applicability — 

Olaim by buyer for reasonable charges for care 
and custody—Sale of Goods Act (i960), S. 44 

148a 

_ Arts. 142 and 144—See also Hindu Law — 

Joint family 259a 

_ Arts. 142 and 144 —Adverse possession—Co¬ 
owners - Pleadings - Civil P. C. (1908), 0. G, 
R. 4 855c 

_ £ r L 144, 

Sec also ibid, (l) S. 23 327 n 

(2) Art. 142 855c 

_ Art. 144 — Interest in immovable property 

— Exclusive fishery 8S2 

_ Art. 148 —Usufructuary mortgage of tenan¬ 
cy land — Suit in 1942 to redeem on taking ac¬ 
counts — Satisfaction of debt alleged in 1938 — 
Suit if for possession within Art 1 of Sch. II, 
C. P. Tenancy Act or for redemption — Tenancy 
laws—C. P. Tenancy Act (I [1] of 1920), Sch. II, 

Art. 1 368 

_ Art. 178 —Application by arbitrator 826 

_ Art. 182(6) — Jadgment-debtor and his su¬ 
rety . 448 

Master and Servant—Dismissal — Jurisdiction 

412d 

Muhammadan Law—Hiba-bil-iwaz — A 'hiba- 
bil-iwaz’ amounts to a sale and requires a regie- 
tered documont—T. P Act (1882), S. 54 4286 

_.Divorce— Saa Dissolution of Muslim Marria¬ 
ges Act (1939), S. 2 (ii) 875 

_Succession — Death of child before opening 

of succession—Effect 827a 

_Wakf—Creation of 394a 

_Wakf—Creation by will — Consent of heirs 

Burden of proof—Evidence Act (1872), S. 101 

394(7 

_Wakf—Testamentary wakf 428c 

MUNICIPALITIES 

Berar Municipal Law (1886), S 41 (1) (a) 
(c) _ See Municipalities—C. P. and Berar Muni- 

cipalitios Act (II [2] of 1922), S. 66 (l) (o) and 
( 4 ) 464a 

_g 145(1) (eJ—Notification under. D/- 8 1- 

1924 —Notification was ‘ultra vires'—Even if it 
was not, old rules would remain in force 4646 
C. P. and Berar Municipalities Act (II [2]-of 
1922), S. 67 —Supersession order—Amendment of 

— An order of supersession under S. 57 (2) for a 


Municipalities— C. P. and Berar Municipali. 
ties Act t contd.) 

specified period, once passed, cannot be eubse- 
quently amended by the Provincial Government 

— C. P. General Clauses Act (I [l] of 1914), 

S. .10 — General Clauses Act (1891), S. 21 1816 

- Ss. 67 (3 1 , 66 — Supersession of Municipal 

Committee—Effect—Power of officer-in-charge to 
impose and revise taxation 47(2)a 

-S. 57 (3 1 (b )—Powers and duties of officer- 

in-charge — Strict compliance with provisions of 
Act—If necessary 47(2lc 

-S. 66- See also ibid, S. 57 (3) 47(2)a 

-S. 66— Imposition of w<ter rate on basis of 

gross annual letting value—Validity 47(2)6 

-S 66 (1) (cl and 14) and 68 (l) and(2 )— 

Bicycle tax—Validity — Municipalities — Berar 
Municipal Law (1886). S. 41 (l) (4) (c) 464a 

- S. 68 (1) and (2) — See ibid S. 66 (1) (c) 

and (4) 464a 

- Si. 71, 76 and 175 (3)— Notifications-under 

S. 71—Validity 464c 

-S. 76—See ibid, S. 71 464c 

_ S. 176 (3)—See ibid, S. 71 464c 

Nagpur High Court Rules — See under High 
Court Rules and Orders 

Nagpur Improvement Trust Act (XXXVI 
[ 36] o) 1936)—See Constitutional Law 90/ 
--S. 61 (d). 

See (1) Civil P. C. (1908), S. 115 90a 

(2) Constitution of India, Art. 227 90e 

Negotiable Instruments Act (XXVI [26) of 
1881), S. 27—See also Hindu law — Debts 

8076 

- S. 27 — Manager of Joint Hindu family, if 

agent 38 ^ c 

Oilseeds (Forward Contracts Prohibition) 
Order, 1943 — See also Contract Aot (1872), 

s - 56 2 ! 

- Cl. 4 —Genuine contracts .392 

Partnership Act (IX (Oj of 1932), S.4- Ex¬ 
press agreement—Necessity 448a 

- S. 30 — Admission of minor to benefit of 

partnership—Contract Act (1872), S. 11 448fl 

_ Ss. 40, 43 —Determination of partnership 

448a 

_ S. 43—See ibid, S. 40 448a 

_S. 69 —Suit on behalf of firm by managing 

wahiwatdar — Plaintiff admitting to be manag¬ 
ing partner— Non-regietration of firm—Effect — 

Admission by plaintiff — Effect — Civil P-0. 

(1908), 0.6, R. 2 . f c 

_,S. 69 —Subsequent registration of firm 16J0 

_S. 69 (D— Suit on independent right under 

Patents and Designs Act (II [2] of 1911), 
Ss. 9 (1) and 26(1) — Application for revoca- 
tion by person opposing grant of patent—Uompe- 

— S. 26 (1 )-See ibid, S. 9 (l) 281 
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Penal Code (XLV (45) of I860), S. 100 - See 

ibid, S. 362 3 * 9 

_S. 141—Common objeot—Proof 47 (l)a 

_ S 141— Common object—Same objeot 

47 (1)6 

_ Ss. 362 and 100 — Person olaiming to be 

hnabaDd assaulting woman with view to abdnob 

_Right of self defence under S. 100 849 

- S. 378 —Vendor removing goods sold, from 

possession of vendee to ooerce latter to pay up 
balance of prioe 162 

-S. 409 —Property — Intention to destroy 

and to abandon—Actual abandonment and des- 
traction— Distinction 150a 

--S. 409 — Railway disposing of goods con- 

signed — Disposal by destruction — Possession, 
how long continues 1506 

- S 409 —Goods sent by railway found to be 

rotten — Order for destruction — Goods olerka 
selling goods privately — Offence under section, 
if committed 160c 

-S 459—Property—Moveable dees not cea6e 

to be "property" even if its value is reduced to 
almost no’hing (Per Mudholkar J.) 150d 

-S 409— Property— Abandonment and con- 

demnation of moveable property—Distinction 

I50e 

- St. 416, 417 and 611 — "Fraudulently” 

— Fraud, meaning of — On facts held aocused 
could be convicted under S. 4l7 read with 
S. 611 816a 

- S. 416 —"By deceiving any person.’ 815c 

- S. 417—See ibid, 8. 416 815a 

- S 611—See also ibid, 8. 416 816o 

- S. 611 — Attempt to commit offence, when 

punishable 8166 

Permit System Rules (1948), B. 29 — Permit 
—Cancellation of 3Nd 

- B. 29 — Validity — Constitution of India, 

Arts. 6 to 9 3 y fl 

- B 29 —Inconsistency to natural justioe: 38/ 

Preoedents— American Precedents— Use of, in 
examination of Constitutionality of Indian Aots 

(FB) 68a 

-Federal Court deoiaion — How far binding 

on High Court (FB» 94a 

-Deoision of superior Court — Binding efftot 

—Extent (FB) 9tp 

Pre-emption—Suit for—Scope—Necessary par¬ 
ties — Previous mortgagee from vendor not a 
necessary party — Berar Land Revenue Code 
(1928), 188 127 

Preventive Detention lot (IV [4] of 1950)— 
See under Publio Bafety. 

Provincial Insolvency Act (V [6]:of 1920), 

S. 28 (»)—See inid, b. 87 24ls 

—8. 35- See Debt Laws - 0. P. Debt Conoi- 
Ration Act (U [2] of ly:j3), 8. 21 24 la 

——S. 37 — See also Debt Laws — 0. P. Debt 
Conciliation Aot (H [2] of 1933), 8. 21 241a 

1961 Indexes (Nagpur) 8 


Provincial Insolvency Act (eontd.) 

-Ss 37. 28 21 —Annulment of adjudication 

order—Btiect on alienation pending insolvency 

241d 

_S. 64A — See also Civil P. 0. (190S), O 22, 

Rr. 8, 4 and 9 H6dc 

- S 54 A — Right to apply — Receiver not 

appointed— Non scheduled creditor if can apply 
for annulment 2686 

-S 59 —Sale by receiver 8H8a 

-S. 69 —Bale by receiver—Civil P. O. (l 908), 

8. 115 b886 

-S 75 — Right of appeal — Order including 

creditor in list of scheduled creditors—Insolvent 
has no right of appeal 281 

-S. 75 ‘ 1) Proviso (2) — Second appeal — 

Transfers by insolvent annulled as fraudulent — 
Order under 8. 4 thou, h relief sought under 
8. 58—Second appeal—Competency 268a 

Provincial Small Cause Courts Act (IX (9] 

of 1687 j, S;n. II, rt. 8 —R«nt. what is 60 
PUBLIC SAFETY 

C. P. and Berar Maintenance and Restora¬ 
tion of Order and collection of Fines (Indem¬ 
nity) Aot (II [2j o) 1945) 

-5. 4-See also Civil P. 0 (1908), S 35:419p 

- S. 4 —Plaint alleging that defendants 1 and 

2 servants of Provincial Government, defen¬ 
dant 6 committed acts of a^nult and danger to 
property in league with defendant 8, also a ser¬ 
vant of Provincial Government and defendants 4 

and 6 not servants of Provincial Government_ 

Defendants 4 and 6 alleged to have acted for 
their own ends — Question of good faith against 
defendants 1 to 8 held did not arise but to be 
considered against defendants 4 and 5—Suit to be 
discharged against defendants 1 to 8 and 6 but 
not against defendants 4 aDd 6 419a 

-S. 4 — Suit instituted before passing of Aot 

and pending — No question of previous sanction 
arises — Aot dirohargee suit — S. 4 in such oaso 
leaves no discretion to Court 4 ) 9 J 

-S 4— Seotion is intro mes the Provincial 

Legislature 419 c 

C. P. and Berar Public Safety Act (LXII 

[62) of 1948) S. 2 (1) — Detention under _ 

Validity of, after ooming into force of Constitu¬ 
tion—Constitution Order No. 8 Effeot — Vali- 
dity of subsequent order of detention under 
Preventive Detention Aot, (1950), 8. 8 (1) _ 
Preventive Detention Aot (1950), 8. 8 (1) U 

-S 14 ( I)—"Supplies or services" 886a 

-S. 14 (l) — Satisfaction of requisitioning 

authority 886c 

-S 29 — Exeroise of power under S. 14 (1) 

by Additional Deputy Commissioner_ 0. P. 

Land Revenue Aot (II [2] of 1917), 8. 9A: 8866 
Preventive Detention Aot (IV [4] of I960) 
S. 3 (lj— See also Publio Safety 0, P. and Berar 
Publio Safety Aot (LXII [62] of 1948), 8. 2 (l) 

Id 


IS 
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Public Safety — Prevents Detention Act 
(contd ) 

-S. 3 (1) —Satisfaction—Freah order against 

person in detention—Material mast be examined 
afresb (FBI la 

- S. 3 (l )—Satisfaction — Powers o' High 

Ooart (FB) 16 

-S. 3(1) (a) (ii> —Pclitical party attemp. 

ting to raise army—State —Matter affect- «ecu- 
rity of State (FB) lc 

Railways Act (IX [9] of 189u), Ss 72, 74— 
Negligence—Proof 86'- (2)c 

-S. 72 —Goods under Risk Note—Proof 

357(8)d 

- S. 72 — Damages 857 (:)e 

- S. 76—'ee also ibid, S. 72 3i7 (2)c 

-S. 76 Suit for damagae—Burden of proof 

367 (2)<i 

Record of rights Discrepancy between Wajib 
ul arz ai.d Khasra—Former to be given more 
weight 4i7a 

Registration Act (XVI fl6] of 1908), S. 2 (7) 
—See: I’. P Aot (188'), Ss. 58 A a>d 1 07 2856 

- S. 17 Id)—See: T P. Act (1882), Ss. 53 A 

and 107 2856 

Riparian owners Right of—Natural flow of 
water - R «h’ to ohatruot—Extent of 276 

Sale of Goods Act (III 131 of 1930), S. 16, 
Exception I—Applicability—Liability of seller 
for neglig'nce or want of skill 301 

- Ss. 36 36 (1 > and 44 —Effective applica¬ 
tion for delivery—Period for whioh chargeB res- 
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FULL BENCH 

Hemeon Ag. C. J.; Hidayatullah and 
Mudholkar JJ. 

B. N. Muherjee — Applicant v. State 
Government , Madhya Pradesh. 

Misc. Criminal Case No. 59 of 1950, D/- 1-9-1950. 

* (a) Public Safety — Preventive Detention Act 
(1950), S. 3 (1)—Satisfaction—Fresh order against 
person in detention — Material must be examined 
afresh. 

Per Full Bench^-The State Government can be said 
to be reasonably satisfied even where the materials for 
satisfaction are activities in which the detenu indulged 
a long time ago and when during the interval the 
detenu has been continually in detention, provided 
that the State Government examines the material 
afresh before passing the new order. [Para 20] 

Per Hemeon , Ag. C. J . — That the detaining 
authority must apply its mind afresh to the materials 
in its possession before the new order is passed is 
•implicit in the terms of S. 3, Preventive Detention 
Act, 1950. There must, therefore, be a de novo scrutiny 
-of the case of each detenu before the satisfaction which 
the law requires is reached; and it follows that it Is 
not open to the detaining authority to pass an order 
of detention under the Act of 1950 on the mere ground 
that it had passed an order under an earlier enact- 
“enfc. (Para g 0 j 

(b) Public Safety — Preventive Detention Act 
(1950), S. 3 (1) — Satisfaction — Powers of High 
Court. 

Per Mudholkar J. — As the satisfaction of the 
Government is based on material which is proper for 
the consideration of the Government, the High Court 
cannot go behind it. [Para 4) 

s *fety — Preventive Detention Act 
(1950), S. 3 (1) (a) (ii)—Political party attempting 
to raise army—State — fatter affects security of 

Per Mudholkar J.—An attempt by a political party 
to raise a people's army is nothing short of setting the 
stage for a civil war. It is one thing for the Govern¬ 
ment established by law to raise any foroe, be it the 
wgular army or the territorial army or the Home 
Guards. But it is indubitably a different matter if the 
1951 Nag./l 


various political parties started having armies of their 
own and it is the primary duty of every Government 
to prevent it. Moreover, 6uch an activity on the part 
of a member of tbe party contravenes the Arms Act. 
There can, therefore, be no question of the matter 
falling under S. 3 (1) (a) (ii), Preventive Detention Act. 

[Para 9] 

(d) Public Safety—C. P. and Berar Public Safety 
Act (LXII [62] of 1948), S. 2(1)- Detention under 
—Validity of, after coming into force of Constitu¬ 
tion-Constitution Order No. 8—Effect — Validity 
of subsequent order of detention under Preventive 
Detention Act, 1950, S.3 (1)—Preventive Detention 
Act (1950), S. 3 (1). 

Per Mudholkar /.—Since the provisions of S. 2 (1), 
C. P. and Berar Public Safety Act, (1948), in so far as 
they permitted the detention of a person for more thau 
three months without reference to an Advisory Board 
had become void on coming into foroe of the Consti¬ 
tution of India, the order of detention under S. 2 (L) 
passed against oertain person lapsed after the inaugu¬ 
ration of the Constitution as more than three months 
had expired since his detention. Constitution Order 
No. 8 could not and did not revive or keep in force 
the order but only permitted the continuance of his 
detention. The State Government coold, therefore, aot 
under S. 8 (1) (a), Preventive Detention Act, and pass 
the new order against him under the Act. [Para 11] 

D. L. Jaytoant — for Applicant; T % L. Sheode , 
Advocate General — for the State. 

Order op Reference 

Hidayatullah and Mudholkar JJ, — This 
is an application under Art. 226 of the Consti¬ 
tution and S. 491, Criminal P. C., for the release 
of tho applicant who ha9 been detained under 
S. 3 (l) (a) (ii), Preventive Detention Act, 1950. 

[ 2 ] It is common ground that the applicant 
was arrested on 23-2-1949 and was ordered by 
the District Magistrate, Nagpur, on 8 - 8-1949 to 
be detained under S. 2 ( 2 ), Publio Safety Act, 
1948. thereafter, the then Provincial Govern¬ 
ment ordered the detention of the applicant 
under the same provision for an indefinite 
period. After the enaotment of the Preventive 
Detention Aot, 1950, an order was passed by 
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the Government of Madhya Pradesh under s. 3 
(l) (a) (ii) of that Act ordering his detention for 
an unspecified period. 

[ 3 ] That the applicant is a prominent member 
of the Communist Party of India is admitted 
by him. According to the State Government, 
this party is carrying on subversive activities 
and is spreading the doctrine of violence in the 
country. The applicant denies this and says 
that the Government have not been able to 
prove their assertion in a single case before a 
Court of law. In the return filed on behalf of 
the State as well as in the affidavit, it is, how¬ 
ever, stated as follows : 

“Tho applicant’s contention that the Communist 
Party of India was not spreading any doctrine of 
violence, causing unrest, trying to seize power by 
violence is not correct. It is submitted that the appli¬ 
cant is a confirmed active communist and believes in 
violence. The Government is in possession of abundant 
proof that tho communist party has plans for armed 
rising and to seize power by violence. The secret docu¬ 
ments issued by the communist party clearly prove 
that the said party was trying to organise countrywide 
strikes in order to paralyse the Government established 
by law.” 

[4] Though the applicant haa denied in his 
affidavit tho allegations made by the State in 
the grounds supplied to the applicant, he has 
not denied the averments in the affidavit of the 
Chief Secretary which I have just quoted. The 
general statement contained in the first ground 
of detention is elaborated in this averment. 

Apart from reiteration of the aims and objects 
of the Communist party, their immediate 
objective i3 prominently mentioned and it is 
stated that the Government have abundant 
proof with them, including secret documents 
issued by the party. There is no further affidavit 
from the applicant in denial of this and there- 
fore what the Chief Secretary says on affirma¬ 
tion must bo accepted without further enquiry. 

Upon this material tho Government say that 
they are satisfied that the detention of the 
applicant is necessary for the security of tho 
State and for the maintenance of public order. 

As tho satisfaction of the Government is based 
on material which was proper for the conside¬ 
ration of the Government, this Court cannot go 
behind it. 

[ 5 ] The only other ground we need refer to 
is ground No. 3. It is as follows : 

“You attended a secret meeting held at Calcutta at 
which a prejudicial resolution is reported to have been 
adopted vis., supply of arms to masses with a view to 
raising a people’s army. During yonr ‘underground’ 
period you have been continuously engaged in agitat¬ 
ing for strikes and causing unrest amongst various 
classes of workers with a view to making the strikes 
in textile, railway and Postal departments a snocess.” 

[6] The applicant's replication is as follows : 

"I attended tho second party Congress of the Com¬ 
munist party of India at Calcutta, In February and 
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March 1918. It is however false that this was a socret 
meeting. The Congress was held openly and its 
resolutions appeared in the Press and were published 
in the book form and were commonly offered for 6ale. 
I he Government must have been aware of the resolu¬ 
tions passed. It is false to tho knowledge of the 
Government and mala fide that at this Congress any 
resolution was passed for supply of arms to masses 
with a view to raising a peoples army. The Congress 
only passed a resolution for the establishment of 
democratic republic in India in which there will be 
general arming of the people and the establishment of 
a people's democratic army.” 

[7] To this the Government have replied ii> 
their return and affidavit as follows: 

"It is submitted that the Communist Party of 
India at its session held at Calcutta passed a resolu- 
tion to arm the people to raise people’s army and to 
overthrow the Government established by law. The 
detenu being an active and prominent member of Buch 
a party bis antecelents were sufficient to make the 
State Government apprehensive that the detenu was 
likely to act in a manner prejudicial to the mainten-. 
ance of public order.” 

[8] The Government do not say specifically 
in their return or the affidavit that this state¬ 
ment was based upon material which was proper 
for their consideration but the learned counsel 
for the applicant took up the position that 
there was nothing harmful in deciding to arm 
the people for raising a people’s army. We, 
therefore, take it that the applicant now admits 
that a resolution of the kind alleged by Govern¬ 
ment was passed. 

[9] We do not think that any great argument 
is required to show that an attempt by a 
political party to raise a people’s army is 
nothing short of setting the stage for a civil war. 
It is one thing for the Government established 
by law to raise any force, be it the regular 
army or the territorial army or the Home 
Guards. But it is indubitably a different matter 
if the various political parties started having 
armies of their own. If that were to be per¬ 
mitted, every issue, political or non-politicalv 
would be decided not by resort to the ballot 
box but by resort to arms. It is, therefore, the 
primary duty of every Government to prevent 
the kind of thing which the learned counsel for 
the applicant contends for. Moreover, we havo 
tho Arms Act and what tho resolution propose* 
is in contravention of that law. There can,| 
therefore, be no question of the matter falling 
under s. 8 (l) (a) (ii), Preventive Detention Act. 1 

[10] It is next contended that under the 
Public Safety Act successive orders of detention 
could not be passed by the District Magistrate 
and tho Provincial Go\^rnment. That argument 
is now wholly academic as the applicant *is 
being detained not under the Public Safety Act 
but under the Preventive Detention Act. 

[11] It is then argued that tho order of the 
Provincial Government under the Public Safety 
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Act nob having been cancelled, it was not open 
to the State Government to pass an order under 
the Preventive Detention Act. This argmncut 
is without any substance. No sooner did the 
Constitution come into force than the provi¬ 
sions of S. 2, Public Safety Act, to the extent 
that they permitted the detention of a person 
for more than three months without reference 
to an Advisory Board became void. This was 
by reason of the combiued operation of Arts. 13 
( 1 ) and 22 (4) of the Constitution. For that 
reason, the President, under the powers con¬ 
ferred on him by Art. 373 of the Constitution, 
promulgated Constitution Order No. 8 permit¬ 
ting the continuance of the detention of a person 
who, immediately before the Constitution came 
into force, was detained under a provincial law 
providing for preventive detention. Since the 
provisions of S. 2 (l), Public Safety Act, in so 
far as they permitted the detention of a person 
for more than three months without reference 
to an Advisory Board, (sic) the order passed 
against the applicant lapsed, after the in¬ 
auguration of the Constitution as more than 
three months had expired since his detention. 
Constitution Order No. 8 could not and did not 
revive or keep in force the order but only 
permitted the continuance of the applicant’s 
detention. The State Government could, there¬ 
fore, act under S. 3 (l)(a), Preventive Detention 
Act, and pass the present order. 

[ 12 ] Finally, it is argued that the applicant 
having been under detention for several months 
before the order under s. 3 (l) (a), Preventive 
Detention Act, was passed, how could it be said 
that he was, at the date of the order, acting in 
a manner projudicial to public safety, etc., or 
how could it reasonably be said that he was 
likely to so act ? It may be mentioned that 
there is a difference between the language used 
in S. 2 ( 1 ), Publio Safety Act, and that used in 
S. 9 ( 1 ) (a), Preventive Detention Act. Under 
the former, before an order is passed the Pro. 
vincial Government {now State Government) 
has to be satisfied that any person is “acting 
or is likely to act in a manner prejudicial to 
the public safety, eto." while, under s. 3(l)(a), 
Preventive Detention Aot, the Central Govern! 
ment or the State Government can pas 9 the 
order if it is satisfied with respect to a person 
‘ that with a view to preventing him from 
acting in any manner prejudicial to" the things 
specified in sub-cis. (i) to (iii) which include 
security of the State, that it is necessary so 
to do. 

[18] This last question is one of great im¬ 
portance. Reference was made to a decision of 
the Bombay High Court reported in the news¬ 
papers to the effect that old material cannot 


be the ground for fresh detention if the gap 
between the first satisfaction and the fresh 
order is so great as to make a second satis¬ 
faction nob reasonable in the circumstances. 
This apparently finds some support from the 
view taken in the Bombay High Court. We 
think that in view of the fact that most of the 
cases have this point in common, it should bo 
decided authoritatively by a Full Bench. 

[14] The question we formulate is : "Whe¬ 
ther the State Government can be said to be 
reasonably satisfied when the materials for 
satisfaction are activities in which the detenu 
indulged a long time ago and when during the 
interval the detenu has been. continually in 
detention ?" The papers will be placed before 
my Lord the Chief Justice for tho formation 
of a Full Bench to consider this point. 

OPINION. 

[15] Mudholkar J. — The point which has 
been referred to the Full Bench is : 

“Whether the State Government can bo said to be 
reasonably satisfied when the materials (or satisfac¬ 
tion are activities in which the detenu indulged a long 
time ago and when daring the interval the detenu has 
been continually in detention ?" 

A Division Bench of this Court consisting of 
my learned brother Hidayatullah J. and my¬ 
self referred this point for deoision by a Full 
Bench because it was stated in argument on 
behalf of the detenu that the High Court of 
Bombay in a judgment, which has not so far 
been published anywhero, has taken the fol¬ 
lowing view: It is that a person, who is already 
under detention for some time under an Act 
of the State Legislature, oould not, after the 
coming into force of the Preventive Detention * 
Act, i960, be detained under the provisions of 
this Act unless (a) there was in addition to the 
material before the Government at the time of 
making the order of detention somo fresh 
material and (b) unless tho detaining authority, 
before passing the new order of detention had 
examined the material afresh and come to the 
conclusion that the detention of the person was 
necessary with a view to preventing the detenu 
from acting in a prejudicial manner. 

[16] The learned counsel for the detenu con¬ 
ceded that on tho view taken in Machindar 
Shivaji v. The King, 1949 F. c. R. 827 : (A. I. R. 
(37) 1950 F. G. 129 : 61 Cr. L. J. 1480) by tho 
Federal Court it i3 no longer open to dispute 
that the satisfaction referred to in S. 3, Pre¬ 
ventive Detention Act (which corresponds to 
9. 2, C. P. Public Safety Act, 1948) must be that 
of the authority empowered to detain. He, 
however, points out that the detaining autho! 
rity must apply its mind to the material and 
that the order of detention must, on the faoa 
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of it, show that the Government applied its 
mind to that material. 


[17] It would appear from an extract from 
the judgment of the Bombay High Court, 
which was made available to us, that while the 
learned Judges refuse to express any opinion 
on the argument that where the material is 
with regard to activities in some distant past, 
such material cannot possibly furnish a ground 
for the necessity for detaining a person in 
order that he should not indulge in any pre¬ 
judicial activity, they observe that the detain¬ 
ing authority must examine the material afresh 
and that although the past activities of the 
detenu may afford a ground for detention to 
the detaining authority examining the mate- 
rial, that authority must review those past 
activities in the context of the time at which 
it is making the order. There is no doubt that, 
as has been held in Emperor v. Sibnath 
Banerji, A. I. R. (32) 1945 P. C. 156 : (I. L. R. 
(1945) Kar. P. c. 371) an order of detention is 
bad in law if it does not appear that the rele¬ 
vant material was considered by the detaining 
authority at the time of passing the particular 
order. It is also clear that merely because on 
the basis of the material a similar order had 
been passed in the past would not by itself 
justify the passing of a fresh order at a later 
date. To say, however, that before passing 
the subsequent order the detaining authority 
should consider the old material in the context 
of the time when the fresh order is passed 
would, in my opinion, go beyond the principles 
laid down in Wasudeo Anant v. Emperor, 
I. L. R. (1948) Nag. 488 : (A. I. R. (3C) 1949 Nag. 
50: 50 cr. L. J.-16-5) which have been reiterated 
by their Lordships of the Federal Court in 
Machindar's case: (1949 F. C. R. 827: A.I.R. (37) 
1950 F.c. 129 : 51 Cr. L. J. 1480). It is true that 
their Lordships were considering in that case 
the word “satisfied” occurring in S. 2, Public 
Safety Act, but that obviously can make little 
difference because the question here is inter¬ 
preting the same word occurring in S. 3, Pre¬ 
ventive Detention Act. It would be pertinent 
to quote what their Lordships say on the point: 

“The language clearly shows that the responsibility 
for making a detention order rests on the provincial 
executive, as they alone are entrusted with the duty of 
maintaining public peace, and it would be a serious 
derogation from that responsibility if the Court were 
to substitute its judgment for the satisfaction of the 
executive authority and, to that end, undertake an 
investigation of the sufficiency of the materials on 
which such satisfaction was grounded.” 

To say, therefore, that besides the old material 
the detaining authority should consider some¬ 
thing else, or to say that the detaining autho¬ 
rity should consider old material in the context 


of the time when the fresh order was passed, 
would, in my judgment, amount to substituting 
a standard of satisfaction set up by the Court 
for the one set up by the detaining authority. 
Clearly, this is not permissible. 

[ 18 ] The learned counsel then referred us to 
the decision in Maung Hla Gyaxo v. Commis - 
sioner of Police, Rangoon, 1948 Bur. L. R. 764 
(S. C.) and argued that though the original 
order of detention was legal in its inception the 
Court can consider whether because of events 
subsequently supervening, the continuance of 
the detention is legal or justifiable. If this 
argument were to be accepted, then it would 
mean that this Court would be entitled to con- 
sider matters other than those considered by 
the detaining authority and, on the basis of an 
examination of the material before it, whether 
the detention is justifiable or not. This is pre¬ 
cisely the kind of thing which, according to 
the decision in Machindra’s case: (1949 F. O.R. 
827 : A.I.R. (37) 1950 F.-.C. 129: 51 Cr. L. J. 1480), 
a Court is not entitled to do. Therefore, I res¬ 
pectfully dissent from the view taken by the 
Supreme Court of Burma in the case cited. 

[19] The next question is whether it was neces¬ 
sary for the detaining authority to consider the 
entire material afresh before passing an order 
of detention under the Preventive Detention 
Act, 1950. The learned Judges of the Bombay 
High Court have held that there must be such 
fresh consideration and I respectfully agree with 
that view. This view, if I may point out, is in 
accordance with the decision of the Judicial 
Committee in Emperor v. Sibnath Banerji, 
A. I. R. (32) 1945 P. C. 156 : (I. L. R. (1945) Kar. 
P. C. 371 ). It is clear from the terms of S. 3 
itself that before the order is passed the Govern¬ 
ment has to bo satisfied about the necessity of 
the detention. Such satisfaction cannot be 
mechanical but has to be arrived at consciously 
and intelligently. This cannot be done unless 
before passing the order, the detaining autho¬ 
rity applies its mind afresh to all the material 
in its possession. Whether in a particular case 
there has been such fresh consideration of the 
material is a question of fact and it will have 
to be decided on the basis of the affidavits filed 

in the case. 

0 

[20] My answer, therefore, to the question 
referred is as follows: The State Government 
can be said to be reasonably satisfied even 
where the materials for satisfaction are activi¬ 
ties in which the detenu indulged a long time 
ago and when during the interval the detenu 
has been continually in detention, provided 
that the State Government examined the mate¬ 
rial afresh before passing the new order. 


1351 


B. N. Mokebjee v. State Govt., 


[213 Hidayatnllah J.-The following ques¬ 
tion has been referred to the Full Bench : 

"Whether the State Government can be said to be 
reasonably satisfied when the materials^satisfaction 
are activities in which the detenu indulged a long time 
ago and when during the interval the detenn has been 

continnaUy in detention?" 

[22] This question was necessary, because in 
a recent decision of the Bombay High Court it 
has been suggested that if the detention is very 
long and the detenu has been in continuous 
detention and there is no fresh material it may, 
in certain cases, be possible to say that tho 
detaining authority was not reasonably satis¬ 
fied. The decision has not yet been reported, 
and we have seen only an uncertified copy 
thereof. However, as the question involved wa3 
fundamental, my brother Mudholkar and I felt 
it necessary to get the question authoritatively 
decided. 


[23] Numerous decisions of undoubted autho¬ 
rity have laid it down beyond much dispute 
that the ‘satisfaction’ in such cases must bo 
the satisfaction of the detaining authority and 
that it is not open to the Court either to act as 
an appellate authority or to substitute its own 
judgment for that of the detaining authority. 
Balings on this point have now become com. 
monplape, and it is not necessary to refer to 


them here. 


[24] There is, however, a limited power in 
Courts to scrutinize the grounds furnished and 
the return to see whether the detaining autho¬ 
rity did in fact consider the case and whether 
the grounds of detention disclosed were in fact 
relevant to the object which the legislation had 
in view, namely, the prevention of acts pre¬ 
judicial to public safety and tranquillity, for 
‘satisfaction’ in this connexion must be ground¬ 
ed on material which is of rationally probative 
value, See Machindar Shivaji v. The King, 
A.I.B. (37) 1950 F C 129 at p. 130 : (1949 F. C. R, 
827 : 61 cr. L. J. 1480). This consideration was 
present before us when Mudholkar J. and my¬ 
self made tho present reference. 

[ 26 ] Now, detention may be either punitive 
or preventive. Preventive detention is ordered 
to prevent a person from acting in a manner 
prejudicial to publio order, etc. It is the out¬ 
come of an anticipated action on the part of 
the detenu, who i3 expected, if free, to act in 
that manner. 

[26] It is obvious that if the detention was 
justified at the time it began, it can be con¬ 
tinued as long as there is a real and reasonable 
apprehension that the detenu, if released, would 
act in the same way as before. But, once that 
apprehension does not in fact exist, or there is 
no reasonable foundation for that apprehension, 
the detention cannot be justified. 
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[ 27 ] A person’s tendencies can be known from 
bis conduct and actions. When the detaining 
authority detains a person, it views this activity 
and conduct in the setting of the circumstances 
existing in the country. After the detention 
begins the activities come to an end since they 
roust. As time passes the conditions in the 
country change, sometimes for the better and 
sometimes for the worse. The activities of the 
man may have been cut short prematurely by 
his detention, but unless the detenu can be said 
to have given them up for good or the circum¬ 
stances existing in the country change so radi¬ 
cally as to render the release of the person 
harmless to society, the detention can be con¬ 
tinued, regard being had to the record of tho 
detenu and the conditions existing in the 
country. The only rider I would add is that 
before the fresh order of detention is passed 
the case must be considered de novo and the 
satisfaction’ that the detention is necessary 
must be reached bona fids in the individual 
case. 

[28l I, therefore, agree with Mudholkar J. 
that the question be answered as proposed by 
him. 

[ 29 ] Hemeon Ag. C. J. — The contention 
that a Full Bench of the Bombay High Court 
had recently held that a person, already under 
detention for some time under an enactment 
of the State Legislature, could not after the 
Preventive Detention Act, 1950, came into force, 
be detained under that Act unless there was in 
addition to tho material before Government at 
the time of passing the order of detention some 
fresh material is not altogether borne out by 
the contents of the extract before us of the 
judgment of the Full Bench of the Bombay 
High Court. That the Full Bench had recog¬ 
nised that the detaining authority could order 
the detention of a person beoause of his previous 
activities is clear from the underlined (here 

italicised) words in the following passage : 

"The detaining authority must examine the mate¬ 
rials afresh, and although the past acfiti/iVs of the 
detenu may afford a ground for detention to the de¬ 
taining authority examiyiing the materiai$ t he must 
roviow those past activities in the context of the time 
at whioh he is making the ordor. The past activities 
must be related to the situation oxisting'at tho moment 
when the detaining authority makes tho order, bemuse 

.the satisfaction which tho law requires 19 the 

satisfaction of the detaining authority making the 
order at the time when tho order is made." 

[30] That tho detaining authority must apply 
its mind afresh to the materials in its possea- 
sion before the new order is passed is implicit 
in tho terms of S. 3, Preventive Detention 
Act, 1950. There must, therefore, be a de novo 
scrutiny of the case of each detenu before the 
satisfaction whioh the law requires is reached; 
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and it follows that it is not open to the detain- 
mg authority to pass an order of detention 
under the Act of 1950 on the mere ground that 
it had passed on order under an earlier enact- 
ment. The fact that the Government of this 
otate is from time to time releasing detenus 
demonstrates their awareness of their obliga¬ 
tions in this respect; and I have no reason to 
suppose that the detention orders of 1950 are, if 
I may use the expression, rubber-stamps. The 
question as to whether or not the executive has 
surveyed materials afresh will necessarily have 
to be decided by us; but that apart the position 
is as stated in the following terms by their 
Lordships in Machindar Shivaji v. The King, 
A.I.n. (37) 1950 F. C. 129 : (1949 F. C. R. 827 : 51 
< - r ; p- 1480), a case in which an order of a 
Division Bench of this Court was upheld : 

.... the responsibility for making a detention order 
rests on the provincial executive, as they alone are en¬ 
trusted with the duty of maintaining further peace, 
and it would be a serious derogation from that responsi- 
bility if the Court were to substitute its judgment for 
the satisfaction of the executive authority and, to that 
end, undertake an investigation of the sufficiency 
of the materials on which such satisfaction was 
grounded." 

[ 81 ) The question referred to us was thus one 
which was by no means complex and I am in 
entire agreement with the answer to it which 
has been framed by Mudholkar J. 

D.B.B. Reference answered. 

A. I. R. (38) 1951 Nagpur 6 [G. N. 2.) 
Hemeon Ag. C. J. and Mudholkar J. 
Wishwanath Ramkrishna Pandit—Plain- 
tiff - Applicant v. 2nd Additional District 
Judge, Nagpur — Non-Applicant. 

Misc. Petn. No. 12 of 1950, D/- 11-9-1950. 


>nd addl. Dist. Judge A, p_ 

1943 against three persons as defendants. That 
suit was dismissed on 18-9-1944. Shree Pandit 
did not prefer any appeal against that decision 
but has now come up to this Court with a 
complaint that the judgment and decree passed 
in the suit are “perverse and perfidious”; that 
the Judge is guilty of dereliction of duty and 
that consequently the judgment and decree are 
null and void and so no such appeal lay against 
the decision of the 2nd Additional District 
Judge. He wants certain directions to be issued 
to this Court. We may, however, point out that 
the judgment delivered by the Additional Dis- 
trict Judge is in conformity with the provisions 
of o. 20, R. 5, Civil P. C., and that this judg. 
ment was followed by a decree. This decree 
embodies the decision arrived at by the Judge 
and thus prima facie furnishes the aggrieved 
party with a right to appeal. 

[3] Miscellaneous Petn. No. 13 of 1950 is 
directed against the Fourth Civil Judge, 2 nd 
Class, Nagpur. This Court also decided a suit 
instituted by the applicant originally in the 
Court of the Third Civil Judge, 2 nd Class, but 
subsequently transferred to it. The suit was 
apparently decided on 8-5-1943. Shri Pandit 
characterises the decision of the Sub-Judge as 
“unintelligible, capricious, arbitrary and per. 
verse," in para. 6 of his petition. He, however, 
admits that there were both a judgment and a 
decree though, according to him they are null 
and void and so no appeal lay against that 
decree. He now wants this Court to issue a 
writ of mandamus to the Court of the Fourth 
Civil Judge, 2nd Class, requiring that Court to 
draw up a decree of the kind specified in the 
prayer clause of his petition. Shree Pandit has 
not filed a copy of the judgment and decree of 


Constitution of India, Art. 226 — Mandamus - 
Writ of—When to issue—Nature of directions to 
be issued. 

A writ of mandamus would not issue when another, 
and equally effieacious, remedy is available to the 
applicant or when such remedy was available to the 
applicant but he allowed that remedy to be barred by 
time and even when tho High Court thinks it appro¬ 
priate to issue a writ of mandamus, what it can 
require the inferior Court to do is to decide the matter 
according to law and it cannot direct that Court to 
decide a particular question, whether of fact or of law, 
in a particular way. [Para 7] 

W. It. Pandit, applicant in person. 

Order. — This order will also govern the 
decision of wise, l’etns. Nos. 13 of 1950, 49 of 
1950 and 50 of 1950. 

-[2) The applicant in all these cases is Shri 
W. R. Pandit, Barrister-at-law. In Misc. 
Petn. No. 12 of 1950, he wants the issue of a 
writ of mandamus to the Court of tho 2nd 
Additional District Judge, Nagpur, in whose 
Court he had instituted Civil Suit No. 26A of 


the Court below, nor has the record of the case 
been caused to be placed before us. We are 
therefore not in a position to say what tho exact 
contents of the judgment and decree are. Even 
so, what is certain is that the trial of the suit 
before the Fourth Civil Judge, 2nd Class, oulmi- 
nated in a judgment and decree. 

[4] The other two Misc. Petns. Nos. 49 and 
50 of 1950 relate to tho decisions in two criminal 
cases under tho C. P. and Berar Regulation of 
Letting of Accommodation Act, 1946. They 
rolated to certain breaches of that law. In each 
of those cases Shri Pandit was convioted and 
sentenced to pay certain fines. He went up in 
appeal against his conviction and sentences to 
the Court of Session. His appeals were heard by 
the Second Additional Sessions Judgo, Nagpur, 
who maintained his conviction in respect of 
each of the offences alleged against him but 
reduced the sentences considerably. Instead of 
preferring applications for revision under S. 439, 
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Criminal P. C., against the decisions of the 
Additional Sessions Judge, Shri Pandit has 
asked for an issue of a writ of mandamus 
against that Judge on the ground that the 
judgments delivered by him do not deal with 
all the points raised before him and conse¬ 
quently are not legal judgments. What he 
wants is that the High Court should require 
the Additional Sessions Judge to draw up a 
fresh judgment and to give particular kinds of 
findings on certain points raised before him by 
Shri Pandit as well as to "dismiss” the charges 
brought against Shri Pandit. 

[5] We would like to point out at the outset 
that the purpose of a writ of mandamus is to 
supply defects of justice and that accordingly 
it will issue, to the end that justice may be 
done, in all cases where there is a specific legal 
right and no specific legal remedy for enforcing 
it though it may issue in cases where, although 
there is an alternative legal remedy, yet such 
mode of redress is les3 convenient, beneficial 
and effectual. That is stated to be the position 
in England in para. 1269 of Halsbury’s Laws 
of England (Hailsham Edn.,) vol. ix. We may 
also mention that the decision of one of us 
(Mudholkar J.) in Gopal v. State of Madhya 
Pradesh , Misc. Petn. No. 8 of 1950 : (a. I. R. 
(38) 1951 Nag. I8l) proceeds on this view. 

[6] We would accept the position that Shri 
Pandit had a legal right and that he is entitled 
to have it enforced but surely it is not correct 
to say that he had no specific legal remedy for 
enforcing that right. Indeed, he had a right of 
appeal against the decisions of the Second 
Additional District Judge and the Fourth Civil 
Judge, 2 nd Class, Nagpur, and that he had also 
a right to make an application for revision to the 
High Court under s. 439, Criminal P. 0., against 
the decisions of the Additional Sessions Judge, 
Nagpur. The proper course for him would have 
been to pursue those remedies and not to come 
up to this Court under Art. 226 of the Constitu¬ 
tion. The rule obtaining in England is stated 
thus at p. 778, para. 1809, in Halsburys Laws 
of England (Hailsham Edn.) Vol. ix: 

“The Court will, as a general rule, and in the exer- 
cise of its dieoretion, refnse a writ of mandamus when 
there is an alternative speoifio remedy at law which is 
not less convenient, bcnefioial and effective. Alterna¬ 
tive remedies whioh thus exclude the remedy by writ 
ol 'mandamus are petition of right, quo warranto, 
cer ‘tiorari t appeal to quarter sessions 
ana other appellate tribunals,*’ etc. “Nor will the Court 
interfere to enforce the law of tho land by the extra¬ 
ordinary remedy of a writ of mandamus in cases 
where an action at law mil lie for complete satisfac- 

This principle is also applicable to India as has 
been held in Shivanathaji v. Joma Kashinath, 
7 Bom, 841, We may quote in this connection 


the observations of West J. who delivered the 
judgment of the Court: 

“ *Tke grant of the writ being discretional’, Zink v. 
Langlon, (2 Doug. 749) and R. ?. Bass, (1793) 5 T. B. 
251, it will be refused on such a ground as that the 
party seeking to get an inquisition into compensation 
quashed has allowed the time to expire within whioh 
he could have 'got an award set aside under the same 
(Lands' Clauses Consolidation) Act* — The Queen 7. 
Sheward, (1880-5 Q. B. D. 179). In India, as in 
England, the grant of a rule under the extraordinary 
jurisdiction is discretional, and the power should be 
used only to sustain, and not further to disturb, ths 
regular course of judicial administration; to praveot 
distortions, or sham applications of the law, but not 
to promote uncertainty and restlessness, by an over- 
nice scrutiny of proceedings that aim at promtoess 
rather than refinement.” 

W The learned Judge also observed that the 
object of the writ is to provent a failure of 
justice and that it is granted only where there 
is no other specific remedy by which such a 
failure can be prevented. He has further pointed 
out that even where a writ is issued, the High 
Court cannot ask an inferior Court to come to 
a particular decision even though it appears to 
it that the decision actually arrived by the 
inferior Court is erroneous. According to the 
learned Judge, tho High Court will not sub- 
stitute its own judgment for that of tho Court 
or body invested by law with authority. "With 
great respect, we agree with the view takeu by 
West J. and hold that a writ of mandamus 
would not issue when another, and equally 
efficacious, remedy is available to the applicant 
or that such remedy was available to tho appli¬ 
cant but he allowed that remedy to be barred 
by time and that oven when this Court thinks 
it appropriate to issue a writ of mandamus, 
what it can require the inferior Co art to do is 1 
to deoide the matter according to law and that 
it cannot direot that Court to decide a parti¬ 
cular question, whether of faot or of law, in a 
particular way. 

[8] We have already pointed out that Shri 
Pandit had a right of appeal against the decrees 
of the two Courts to which he wants us to issue 
writs of mandamus. The decree passed by the 
2 nd Additional District Judge had been drawn 
up in a correct form and therefore we aro clear 
that it was open to appeal. We cannot accept 
the contention of the applicant that ho could 
not have preferred an appeal against it because 
rt was not a properly drawn up dooree. As Shri 
Pandit allowed an appeal from tho deoreo to 
be barred by time, we are clear that he has no 
further remedy and that he is not entitled to 
have a writ of mandamus issued. Moreover 
the directions which he wants this Court to bo 
issued to the 2nd Additional District Judge aro 
not of a kind which a High Court would issue 
to an inferior Coart. » . 
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[9] As regards the decree of the Court of the 
Fourth Civil Judge, Class II, Nagpur, there is 
the difficulty that it is not before us, but Shri 
Pandit admits in his petition that there is a 
document styled as a decree. Since that is so, 
he had a right under the law to prefer an 
appeal against it. By not preferring an appeal 
within time, he has precluded himself from 
obtaining any relief whatsoever. Moreover the 
relief which he has sought in the prayer clause 
virtually amounts to asking this Court to sub¬ 
stitute its own judgment for that of the Court 
of the Fourth Civil Judge, and so it cannot 
under any circumstances be granted. 

[10] Now as regards the two applications for 
the issue of writs to the 2 nd Additional Sessions 
Judge, Nagpur, no doubt no appeals lie against 
his decisions but the applicant has a remedy 
under s. 439, Criminal P. C. That remedy, in 
our opinion, would be as efficacious as the one 
which he is now seeking to invoke. 

[11] Such being our view, we decline to enter¬ 
tain the applications made by Shri Pandit and 
so we dismiss them summarily. 

G.M.J. Applications dismissed. 

A: I. R. (38) 1991 Nagpur 8 [C. N. 3 J 

Mangalmurti J. 

Kesheo s/o Bhika and others—Defendants— 
Appellants v. Tukaram s 'o Puna — Plaintiff 
— Respondent. 

Second Appeal No. 655 of 1945, D/- 31-8-1950. 

(a) Landlord and tenant— Abadi— Person occupy¬ 
ing site in abadi -Presumption. 

There is a presumption that in the absence of an 
entry to the contrary an occupant of an abadi site 
since before thirty years’ settlement possesses propriet¬ 
ary rights and Is not a mere licensee : A. I. R. (36) 
1949 Nag. 120, Bel on. [Para 3] 

(b) Civil P. C. (1908), Ss. 100 and 101— Finding 
oi fact supported by evidence — If can be’challenged 
by respondent. 

Sections 100 and 101 authorise the Court of second 
appeal to set aside only that derision which comes 
within the provisions of cl. la), (b) or (c) of S. 100 and 
no other decision. So a Court of second appeal cannot 
interfere with a finding of fact either at the instance of 
the appellant or at the instance of the respondent if 
there is evidence to support it: A.I.R. (26) 1939 Rang, 
59, Dissent., S. A. No. 795 of 1944, D/- 31-3-1949 
(Nag.', Rel. on. [Para 8] 

Anno. C. P. 0., Ss, 100 & 101, N 52. 

(c) Civil P. C. (1908), O. 41, R. 22 and O. 42, 
R. 1—Second appeal—Right of respondent to sup- 
port decree. 

Order 41, B. 22, which allows the respondent to 
support the decree on any of the grounds decided 
against him in the Court below is a rule governing 
first appeals wherein questions of fact as well as law 
can be agitated. This rule applies “so far as may be" 
to appeals from appellate decrees. It clearly means 
that if any other provision prohibits him from agitat¬ 


ing any of the grounds he would not be able to support 
the decree on those grounds. [p^ 5] 

Anno. C. P. 0., 0. 41, B. 22, N. 2 & 7. 

D. B. Padhye —for Appellants ; R. S. Dabir— 
for Respondent. 

Judgment.—This second appeal arises out 
of a suit brought by the plaintiff-respon¬ 
dent 1 Tukaram for possession of the abadi 
site in dispute. Tukaram is the lambardar of 
the village. There is a house standing on this 
site. Mt. Malanbai and her daughter had sold 
the abadi site and the house to defendant 1 
Deoram by the sale-deed dated 24-2-1937 and 
Deoram sold it to defendant 2 Mt. Jamnabai 
by the sale-deed dated 20-9-1943. The Court of 
first instance decreed the suit and the Court 
of first appeal dismissed the appeal therefrom. 

[ 2 ] The findings of the Court of first appeal 
are that the house in question is the very house 
that existed at the time of the settlement of 
1866 68 and that Govinda was in possession of 
it at the time of that settlement of 1866-68 but 
that Govinda had no right of ownership over 
the site of the house, nor had he any right to 
transfer his right to occupy the site without 
the consent of the landlord and so Mt. Mal^n. 
bai, the widow of the grandson of Govinda, 
who had inherited the property was not en¬ 
titled to hold the site as an owner but only as 
a licensee and so she could not transfer the 
site or the right to defendant 1 Deoram. 

[ 3 ] As Govinda was in possession of the site 
in dispute at the time of settlement of 1866-68 
there is a presumption that he possessed pro¬ 
prietary rights therein. Krishna Bao v. 
Narayan, I.L.R. (1948) Nag. 237 : (A. I. B. (36) 
1949 Nag. 120) lays down that there is a pre- ( 
sumption that in the absence of an entry- to ( 
the contrary an occupant of an abadi site since 
before the thirty years' settlement possesses 
proprietary rights and is not a mere licensee and 
the onus lies on the malguzar to'prove that the 
occupant is a licensee and that the conferral of 
proprietary rights on the malguzar at the first 
settlement does not affect the proprietary rights 
of a holder of an abadi site. It also held that 
the absence of an entry in the wajib-ul-arz 
relating to the rights of an occupant of an 
abadi site previous to the first settlement does 
not negative his proprietary rights. 

[ 4 ] The learned counsel for the respondent 
conceded that there would be such a presump¬ 
tion if the finding of fact that the house in 
question was in existence at the time of the 
settlement of 1866-68 were correct. He however 
contends that the finding is not correct and is 
not binding, on his client who i3 the respon¬ 
dent, and he relies upon the judgment of Mya 
Bu J. in Malon v. Ma Mya May, Ai I. R. 
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(26) 1939 Rang. 59 : (179 T. c. 946) wherein we get 
the following observations at pp. 63 and 64 : 

“What mtde Dankley J. fail to aiopt either one or 
the other of these two courses was his notion that the 
findings of fact of the learnel Ju1*e of the lower Ap¬ 
pellate Court were binding upon him. In attempting 
to show that that notion is correct, the learned advo¬ 
cate for the appellants has laid before us the rulings 
of their Lo'dships of the Privy Council in Per tab 
Chundcr Ohoss v. Mohendranath Purkait, 17 Cal. 
"291 : (16 I. A. 233 P. C.), Durga Choicdhrani v. 
Jawahir Singh , 18 Cal. 23 : (17 I. A. 122 P. C.), 
Ramratan Sukal v. Nandu. 19 C.il 249 : (19 I. A. 1 
P. C.) and Nafar Chandra Pal v. Shnkur Sheikh, 46 
Oal. 189 : (A. I. R. (5i 1918 P. C. 92) and a ruling of 
my learned brother Baguley J. in Ma Pgu v. K. C. 
Milra t 6 Rang 580 : < A. I. R (151 1928 Rang. 303). 
The effect of these rulings is to make explicit the 
meaning of S. 100 read with S. 101, Civil P. C., which 
permits a second apical to the High Court only on 
any of the following grounds, namely: (a) the decision 
being contrary to law or to some usage having the 
force of law; (h) the decision having failed to deter¬ 
mine some material issue of law or usage having the 
force of law; fcl a substantial error or defect in the pro¬ 
cedure provided by the Cole or by any other law for 
the time being in force, which may possibly have pro¬ 
duced error or defect in the decision of the case upon 
the merits. 

They also point out as a necessary corollary to the 
rules contained in those sections that the finding of 
the first Appellate Court upon a question of fact is 
final. One cannot fail to notice upon a perusal of these 
•cases that this statement is made with reference to 
the rights of an appellant in a second appeal or, in 
other words, the rights of the Co-.rt in a second ap’peal 
to reconsider questions of fact at the instance of the 
appellant. The statement does not affect the respon¬ 
dent a right of contesting tho findings of fact of the 
:fir8t Appellate Court in the course of a second appeal 
which is prosecuted against him. 

Section 100 is an enabling section. It enables a 
party aggrieved by & decree passed in appeal by a 
Court subordinate to the High Court. Section' 101 
restricts the grounds of sucb appeal only to the 
.grounds mentioned in S. 100. The restriction is im- 
posod on the party appealing against a decree passed 

sub,rdinRte to the High Court. 

® th ™ j^tb'ng m the language of these two 
Sections which gives countenance to the view that a 
respondent in an appeal under S. 100, Civil P. O., is 
debarred from challenging the correctness of the find¬ 
ings of fact of the First Appellate Court which, in 
spite of such findings, dismissed the appeal. On the 
•other hand, under 0.41, R. 22 (1). it is open to a 
respondent to support the decree under appeal on any 
of the grounds decided against him in the Court 
bdow. Order 42, R. 1 provides that the rules in O. 41, 
shall apply, so far as may be, to appeals from appel¬ 
late decrees. If tho statement that a Court of second 
appea is bound by the findings of fact of the first 
Appellate Court bolds good, both as against an appel. 

^ * 8 ? iQBt a respondent, it is inconceivable 
that the Legislature permits a respondent to support 

IrllT!? °. f * lower A PP° Ilat€ Court on any of tho 
grounds deoided against him in Court below in a case 

tn which there are both issues of fact as well ns issues 

'tijAWormaes 0f mix * d fact and law. Whero a res- 

S. fc ?. kea an T cross-objection to tho decree, such 

ob J ect,OQ . would ^ governed by tbo rules of pro- 
•^dure governing an appeal, because under O. 41 , 

™ ? Cfo s-Qbjection must be such as the respon- 
dent could have taken by way of appeal. It is to be 
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noted that a ciwss-objection is a cross-objection to the 
decree and, where the decree is entirely in favour of the 
respondent, there is n >thing to which it is necessary for 
the respondent to take cross-objection: See Abinash- 
chandra v Narahari Mather,bl Cal. 289 IA I.R. (17) 
1910 Cal. 165i and Balusicami Aigar v. Lahs'imana 
Aigar, 44 Mad. 695 : (A I.R (Si 1921 Mad. 172 F.B.). 
These cases deal with the respondent’s ri_■ ht in a first 
ap[»eal, but they are uselul as shoving that, for the 
sole purpose of supporting and not for the purpose of 
objecting to a part or parts of the decree, it is unneces¬ 
sary to file any cross-objection. For these reasons, 

I a in in entire agreement w i th my learned brother, 
Dunkley J., that he was wrong in holdiug iu his judg- 
ment in second appeal that he was bound by the find¬ 
ings of fact of the Court of first appeal." 

Ma Lon v. Ma Mya May , A. I. R. (26) 1939 
Rang. 59 : (179 I. c. 946) w is heard by a Bench 
of two Judges and the other Judge Sharpe J. 
did not either agree with or dissent from tha 
view expressed by Mya Bu J., in the extracts 
given above. Sharpe J. observed at page 67 : 

“At one time I thought it would be necessary to 
deliver a lengthy judgment dealing amongst other 
things with the question as to how far questions of fact 
may bo gone into in second appeal, but. it appears to me 
that it is unnecessary for me to do so in view of the 
particular facts and circumstances of present case. I 
therefore express no opinion upon that aspect of the 
cose and this judgment of mine must not be taken to 
be one either agreeing with or dissenting from my 
earned brother Mya Bu, upon the matters of which 
lie has so exhaustively treated in his judgment. I am 
merely deciding this appeal on the particular facts of 
the case. I am not laying down any general rule or 
principles which can bo of assistance in any other case 
lor, in my view it is quite unnecessary for me to do 
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myself unable to accept the view expressed by 

Mya Bu J. in the extracts quoted above for 
tho following reasons. 

(5) Order 42, R. i, Civil P. C., provides that 
the rules of o. 41 shill apply, 80 far as may be, 
to appeals from appellate decrees. It is there, 
fore not each and every rule and every part of 
each rule m O. n that would apply to second 
appeals. It will always have to be seen if a 
part or the whole of a particular rule of o. 41 
can or cannot apply to second appeals. Order 
41,^ R. 22 is to the following effect: 

Any respondent, though ho may not have appoaled 

decree on f"* °! M ® dcCTeC -' n ^ not 8u P1 Wt tho 
° f ‘I* Bounds decided against him in 
tho Court below, but tako any cross-objection to tho 
decree which ho could have taken by way of anrieal 

E h ° S filed Suoh °*>jooti°a in So apSto 

Court wRhm one month from the date of B ervko oa 
him or hie pleader of notioo of the day fixed for 

aD^lkJr^T 4 ' " W ‘fi hin suoh furthor timo “ tho 
appellate Court may see fit to allow." 

It no doubt allows the respondent to support 
the decree on any of the grounds deoided against 

6 T b l l0W bufc ifc is a govern- 
mg first appeals wherein questions of fact as 

well as law can be agitated. This rule appC 

so far as may be ’ to appeals from appel. 
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late decrees. It clearly means thfPt if any other 
provision prohibits him from agitating any of 
the grounds he would not be able to support 
the decree on those grounds. What then wo 
have to see is if Ss. 100 and 101, Civil P. C., 
lay down any prohibition. 

[6] Section 100, Civil P. C., provides that a 
second appeal shall lie to the High Court from 
every decree passed in appeal by a subordinate 
Court on any of the following grounds, namely: 

"(a) the decision being contrary to law or to some 
usage having the force of law ; 

(b) the decision having failed to determine some 
material issue of law or usage having the force of law ; 

(c) a substantial error or defect in the procedure pro¬ 
vided by this Cole or by any other law for the time 
being in force which may possibly have produced error 
or defect in the decision of the case upon the merits.** 

Section 101, Civil P. C., lays down that no 
second appeal shall lie except on the grounds 
mentioned in S. 100 ibid. 

[7] Their Lordships of the Privy Council have 
interpreted these two provisions in several 
cases and I would refer here to some of them. 
In Pertap Chunder Ghose v. Mohendranath 
Purkait , 17 Cal. 291 : (16 I. A. 233 P. C.), their 
Lordships of the Privy Council observed at 
p. 298: 

“Their Lordships have doubted whether the Judges 
of the High Court in hearing the appeals had regard 
to the provision in the Code of Civil Procedure (Act 
XIV [14] of 1882), S 584 as to appeals from appellate 
decrees, and thought they were at liberty to consider 
the propriety of the findings of the District Judge upon 
questions of fact. Certainly there are some passages 
in their judgment, particularly in the latter part, if 
not in the former, which suggest this. Their Lord¬ 
ships must observe that the limitations to the power 
of the Court by Ss. 584 and 585, (Ss. 100 and 101 of 
the present Code), in a second appeal, ought to be 
attended to, and the appellant ought not to be allowed 
to question the finding of the first appellate Court 
upon a matter of fact.” 

In Durga Chowdharani v. Jawahir Singh , 
18 Cal. 23: (17 I. A. 122 P. c.), their Lordships 
said at p. 30: 

"It is enough in the present case to say that an 
erroneous finding of fact is a different thing from an 
error or defect in procedure, and that there is no juris¬ 
diction to entertain a second appeal on the ground of 
an erroneous finding of fact, however gross or in¬ 
excusable the error may 6eem to be. Where there is 
no error or defect in the procedure, the finding of the 
first appellate Court upon a question of fact is final, 
if that Court had before it evidence proper for its 
consideration in support of the finding.” 

In Ramratan Sukal v. Naidu , 19 Cal. 249 : 
(19 I A. 1 P. c.), we get the following observa¬ 
tions :f their Lordships at p. 252 : 

"It has now been conclusively settled that the third 
Court, which was in this case the Court of the Judicial 
Commissioner, cannot entertain an appeal upon any 
question as to the soundness of findings of fact by the 
second Court; if there is evidenco to bo considered, the 
decision of the second Court, however unsatisfactory 
it might be if examined, must stand final.” 


In Nafar Chandra v. Shulcur Sheikh, 46 
Cal. 189 at p. 198 : (A.I.R. (5) 1918 P. C. 92) they 
said: 

"This seems to be the keynote of the judgment, and 
apart from the suggestion of prejudice and unreason¬ 
able assumptions, for which their Lordships can find no 
justification, it really amounts to no more than a 
finding that upon the documents and evidence placed’ 
before the learned District Judge the High Court would 
have come to a different conclusion, but it is precisely 
this revision of evidence which is excluded by tho 
limited character of the appeal. It may well be that 
before different tribunals the witnesses summoned and • 
the documents used would have created an opinion 
upon the merits of the controversy different from that 
which was formed by the District Judge. But upon; 
this the High Court was not competent to enter; their 
functions were completely circumscribed by the provi¬ 
sions of the statute passed for the express purpose of 
securing some measure of finality in cases where tho 
balance of evidence, verbal and documentary, arose for 
decision. In their Lordships’ opinion, therefore, the 
High Court have exceeded their jurisdiction, and this 
appeal must succeed.’* 

The most recent Privy Council case which, 
contains observations on this point is Misrilal 
Nayak v. Mt. Surji , P. C. A. No. 38 of 1948*. 
D/- 22-11-1949. Those observations are : 

"The contention of the appellant is that the learned 
Judge who heard the second appeal in the High Court 
reversed decisions of fact arrived at by the lower 
Appellate Court, and that in so doing he acted contrary, 
to the provisions of S. 100, Civil P O. It is settled law 
that in view of that section a High Court has no power 
in second appeal to question findings of fact reached 
by the first Appellate Court which there was evidence 
to support.” 

In the Rangoon case, Mya Bu J. has said that 
these observations were made with reference to 
tho rights of the appellant in a second appeal 
or in other words the rights of the Court in a 
second appeal to reconsider questions of fact at 
the instance of the appellant and that they do 
not affect the respondent’s right of contesting 
the findings of fact of the first appellate Court 
in the course of a second appeal which is pro¬ 
secuted against him. The observations of their 
Lordships of the Privy Council and specially 
those made in the most recent case cited above 
are general. Moreover the interpretation that 
a Court of second appeal could interfere with, 
findings of fact at the instance of the respon¬ 
dent and not at the instance of the appellant 
would bo unjust and would lead to an absurd 
situation. Suppose a finding of fact can be set 
aside in second appeal at the instance of a res¬ 
pondent and tho appellant points out another 
finding of fact which he says is wrong and if it 
is set aside • the decree of the Court of first 
appeal will have to be set aside; has tho Court 
of second appeal a power to set aside tho latter- 
finding of fact? The observations of their 
Lordships of the Privy Council are very definite 
that this cannot bo done. 
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[8] Thus what Ss. 100 and 101 , Civil P. C. f 
permit the Court of second appeal to do is to 
set aside that decision which come3 within the 
provisions of els. (a), (b) or (c) of S. 100 and no 
other decision. So a Court of second appeal 
cannot interfere with a finding of fact either at 
the instance of the appellant or at the instance 
of the respondent if there is evidence to support 
it. This is the view taken by my learned 
•brother Mudholkar J. in Narayan v. Saria Bai , 
S. A. No. 795 of 1944, d/- 31-3-1949 and I am in 
respectful agreement with it. 

[9] The judgments and decrees of both the 
lower Courts are, therefore, set aside and the 
plaintiff’s suit is dismissed with costs in all the 
three Courts. 

K'S. Appeal allowed . 


*A. I. R. (38) 1951 Nagpur 11 [C. N. 4.] 
R. Kaoshalendra Rao and Deo JJ. 

Zikar s/o Yusuf —. Applicant v. The 
Government of Slate of Madhya Pradesh — 
Non-applicant. 

Misc. Petn. No. 16 of 1950, D/- 14-9-1950. 

*(a) Constitution of India, Art. 225- Divisional 
Court in seisin of case _ Chief Justice, if has 
power to withdraw or transfer case — Government 
of India Act (1915), S. 108 (2). 

There is no power in the Chief Justice of a High 
’ Court under the Constitution or the Letters Patent or 
the rules of tbo High Court or S. 108 (2), Government 
of India Act, 1915, to withdraw or transfer a case of 
which a Divisional Court is in seisin. 

[Paras 22, 23, 26, 29 and 36] 

(b) Constitution of India, Art. 225 - Litigant, if 
,as right to have his case decided by particular 
Judge. 

A litigant’s right is to invoke the jurisdiction of the 
tugh Court and not to have his case decided by any 
partionlar Judge or Judges. The particular Judge or 
Judges who may happen to bedoaling with any olass of 
cases at any given moment is entirely a matter of 
interna 1 arrangement in the High Court with whioh 
tne litigant has no concern. [p ara 21 ] 

M. Y. Sharcef and Dr. D. W. Kathalay _ for 
Applicant; T. P. Naik - for Non-applicant. 

Order. (Application No. 4857 dated the 
23rd August 1950).— This is an application 
for transfor of Miso. Petn. no. 16 of 1950 which 
we are hearing to another Civil Division Bench 
on account of the incidents whioh we havo 
recorded in the order sheet dated 21 - 8 - 1950 . 

[2] The applicant applied under Art. 226 (l) 
of the Constitution for enforcement of his 
fundamental rights as a citizen of Bharat. The 
-applicant entered this country from Pakistan 
under a temporary permit dated 27-1-1950, the 
permit expiring on 12-3-1950. The District 
■Superintendent of Police extended the period 
by 20 days. The applicant prayed that the High 
'Uourt be pleased to deolare him, his brother 
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and their families described in Sch. A as citi¬ 
zens of Bharat entitled to all the rights under 
Art. 19 (l) of the Constitution. He also desired 
orders and directions to the Government of 
Madhya Pradesh as were necessary and proper 
to ensure the free and full enjoyment of all the 
rights of citizenship, more particularly the 
rights under sub-cls. (d) to (f) of cl. (l) of 
Art. 19. Lastly he prayed for an interim order 
prohibiting the non-applicant from excluding 
or deporting, or attempting to exclude or de¬ 
port, the applicant from the limits of Madhya 
Pradesh on the expiration of the extended per¬ 
mit on 2-4-1950. 

[3] On 23-3-1950 the Court passed an ex parts 
interim order of stay which was confirmed on 
6-4-1950 when the Advocate General appeared 
for the State. 

[4] The non-applicant filed a return on 20-5- 
1950. On 8-8-1950, the non-applicant filed a 
statement in addition to the return pointing 
out that in his application for a permit made 
at Karachi on 19-1-1950 the applicant had 
declared that he was domiciled in Pakistan and 
there carried on business in bidi leaves, that he 
was in possession of property in Pakistan and 
that his purpose in visiting India was for a 
ohange of climate. It was further asserted that 
in the application he had falsely declared that 
that was his first visit to India although he 
had come to India twice before. In an earlier 
application dated 25-2-1949 for a temporary 
permit to visit India, the applicant had also 
deolared that he was a national of Pakistan. In 
support of the application he filed a certificate 
dated 3-2-1949 from the Additional District 
Magistrate, Karachi, according to whioh the 
applicant is a Pakistani National and a bond 
fide resident of Karachi. 

[5] The non-applicant contended that the 
applicant had deliberately suppressed this 
material information in his application and in 
view of the declaration made in Pakistan and 
the certificate of the Additional Distriot Magis¬ 
trate, the applicant has no locus standi to 
make this application. 

[6] On 11-8-1950 we heard the learned Addi¬ 
tional Government Pleader in support of his 
preliminery objection that the application is 
not maintainable, as there was suppression of 
material facts and the order of stay had been 
obtained on false averments. Ho pressed for 
the immediate vacation of the interim order of 
stay and the rejection of the application with¬ 
out going into the merits. The learned counsel 
for the applicant in reply to the preliminary 
objection denied that there was any suppres¬ 
sion of faots and contended that the case can- 
not be disposed of on the preliminary objection* 
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In any case the counsel submitted that he could 
not deal with the objection unless he touched 
the merits as well. He desired that the case be 
heard in full. He argued that it was necessary 
to refer to several facts in order to show that 
the applicant had rot suppressed any facts in 
his application. The counsel read out to us 
Beveral passages in the petition and the corres¬ 
ponding replies in the return. We allowed him 
considerable latitude in meeting the preliminary 
objection, but we expressed no opinion on the 
preliminary point. So the statement in para. 2 
of the present application in so far it is meant 
to imply that ho was heard on merits as though 
After overruling the preliminary objection, is 
not correct. Wo had yet to hear the learned 
Additional Government Pleader in reply to the 
submissions being made by Shri Shareef. 

[7] When the case was taken upon 17 - 8 - 1950 , 
at the commencement of the hearing the learned 
Additional Government Pleader cited Indu - 
mati Debi v. Bengal Court of Wards, I. L. R. 
(1938) 1 Cal. 47C: (A.I.R. (25) 1938 Cal. 365) and 
not The King v. The General Commissioners 
for the purposes of the Income-tax Acts for 
the District of Kensington, (1917) 1 K. B. 486 : 
(86 L. J. K. B. 257) which according to our re¬ 
collection was cited earlier. Whichever be the 
case, wo remarked that the case might have 
been cited earlier so that the learned counsel 
for the applicant might have had an opportu¬ 
nity to deal with it in his reply. We, however, 
allowed the learned Additional Government 
Pleader to make his submissions with respect 
to the case. Shri Shareef continued his argu¬ 
ments. 

[8] In reply to the additional return dated 
fi-8-]950. the applicant pointed out in his reply 
dated 9-8-1950 that the additional return had 
not been supported by an affidavit. The appli¬ 
cant’s counsel also mentioned this omission on 
the llth. An affidavit dated 14-8-1950 was ac¬ 
cordingly filed on behalf of the non-applicant 
on 17-8-1950. Paragraph 10 of the affidavit con¬ 
tained a fresh allegation that the applicant had 
made a statement before the District Magis¬ 
trate, Chanda, on 14-12-1948 that the applicant 
did not present any application for a permanent 
permit to the High Commissioner for India 
in Pakistan and that he had only intended to 
make such an application. On this the appli¬ 
cant desired to file an affidavit with respect to 
para. 10 of the affidavit of the non-applicant. 
We directed the applicant to file his affidavit 
by 21-8-1950 and adjourned the hearing. 

[9] On 21-8-1950 the applicant filed four docu¬ 
ments, two copies of the reply to the non-ap¬ 
plicant’s affidavit dated 14-8-1950, both signed 
in Gujrathi by the applicant, the affidavit 
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signed in Gujrathi and a copy of the affidavit 
I he learned counsel for the applicant had sue.' 
gested in the course of his argument that his- 
client does not know English and the state¬ 
ments in the applications for permits dated 
25-2-1949 and 19-1-1950 that the applicant was 
domiciled in Pakistan and was a Pakistani 
national were probably made without under¬ 
standing them. In para. 4 of the reply tha 
applicant also asserted that the statement 
recorded by the District Magistrate, Chanda 
does not conform, (in original the word written 
is confirm ), to facts and is not correctly ren¬ 
dered in English. In para. 6 he made the asser¬ 
tion (on 19th/21st August 1950): 

“the non-applicant had raised the preliminary objec- 
tion at the hearing on 11-8-1950 but the Honourable- 
Court was pleased to hear the applicant’s counsel on 
the merits.” 

This statement is incorrect and does not even 
square with what the applicant himself states- 
in para 3 of tho present application (dated 
23-3-1950): 

“The applicant’s counsel replied to the preliminary 
motion and the case stood adjourned to 21-8-1950 for 
orders on the motion and in the event of disallowance- 
for hearing on merits.” 

The underlining (here italicised) is by us. If 
according to the applicant the position on 17-8- 
1950 was as described in the latter statements 
there was no point in making the assertion 
contained in para. 6 of the reply and the affi¬ 
davit (dated 19th/21st August 1950) uniess it be 
to mislead some one. 

[ 10 ] The statement contained in para. 6 was* 
really Dot called for in view of the fact that, 
the non-applicant only desired to file a reply 
to para. 10 of the affidavit dated 14-8-1950. 
Further the statement as wo feel then and feel 
even now was put in to imply that we had 
heard tho learned counsel for the applicant on 
merits having overruled the preliminary objec¬ 
tion. Nothing of that kind happened. 

[11] This is a petition in which an appeal to- 
tho Supreme Court might very well be taken. 
Having regard to the suggestion made that the- 
applicant did not understand what had been, 
stated in the applications made in Pakistan 
on two occasions and the further assertion in 
para. 4 of the reply dated 21-8-1950 that the- 
statement recorded by the District Magistrate 
also does not conform to facts and was not 
correctly rendered in English, we wanted to* 
make sure if the applicant had understood 
what was being stated in this Court at least to 
prevent any arguments of that nature being 
raised in the future. When we questioned the 
counsel, wo had not noticed the endorsement 
in the margin of tho affidavit (original) that- 
the contents of paras. 1 to G were interpreted. 1 
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and admitted as correct by the deponent. This 
endorsement is not to be found on any of the 
other three documents filed by the applicant’s 
counsel that day. We were looking at two of 
these. Nor did the counsel for the applicant 
when questioned, refer us to the endorsement 
on the affidavit (original). When the learned 
counsel informed us that the contents were 
explained by him to the applicant, wo did not 
pursue the matter further. 

[ 12 ] Before wo roso for the recess, the learn- 
ed counsel for tho applicant had finished his 
submissions and the learned Additional Gov¬ 
ernment Pleader was addressing us in reply on 
the preliminary point. When we re-assembled 
after the recess, the learned counsel for the 
applicant informed us that he desired to apply 
for transfer of the case to another Bench 
because of the questions raised by us regard¬ 
ing paras. 4 and 6 of his reply and affidavit. 
An intimation of that nature at that stage in 
a case in tho High Court being unexpected, 
we thought it better to adjourn the case to 
25-8-1950 to enable Shri Shareef to make the 
application. 

[13] On 23-8-1950, the applicant presented in 
the High Court this application for transfer 
of tho case to another Civil Division Bench 
for disposal on tho grounds that we.were pre¬ 
judiced and had made up our mind and had 
indicated that he (the applicant) would havo 
to go in appeal to tho Supreme Court. Accord¬ 
ing to the applicant, the references to the 
Supreme Court were unnecessary and left no 
doubt in the applicant’s mind that he would 
not receive justice and prayed that in tho 
interests of dispensation of impartial justice 
the case be transferred to another Civil Divi¬ 
sion Bench. 

[14] We may at once say that the statement 
that we indicated that the applicant would 
have to go in appeal to tho Supreme Court is 
absolutely incorrect. We did not indicate as to 
who should go in appeal to the Supreme Court. 
If the proceedings of the Court on 21 - 8-1950 
wore interpreted in that way to the applicant 
by his learned counsel, then what the latter 
had done is far from commendable. 

[ 16 ] In pressing tho application for transfer, 
the learned counsel for the applicant submitted 
that this application should have been placed 
before the Honourable the Acting Chief Justice. 
There is nothing to show that the application 
was meant for the Honourable the Acting 
Uhief Justice. The application was presented 
to the Court and as wo are in seisin of the 
case, it was rightly placed before us. We asked 
the learned counsel under what provision of 
law this application was being made. The 
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learned counsel was unable to point to any 
provision but made a half-hearted reference to 
S. 24, Civil P. C. t which he himself later con¬ 
ceded was not applicable to transfer of cases 
within a High Court. 

[ 10 ] According to the learned counsel for 
the applicant, there is some power in the Chief 
Justice of a High Court analogous to that 
possession by a Sessions Judge or a District 
Magistrate under S. 528, Criminal P. C., to 
withdraw a case pending before a Judge or a 
Division Bench and transfer it to some other 
Judge or Division Bench. 

[17] The learned counsel for the applicant 
referred to a cuso in which the Honourable 
the Acting Chief Justice was pleased to trans¬ 
fer the case landing before one of us to the 
other of us. We havo since sent for the record 
Nanhelal v. Shiamkalt , S. A. No. 158 of 1950, 
and seen the order. The Honourable the Act¬ 
ing Chief Justice was moved to pass the order 
on the statement made in the application that 
the first Judge had no objection to the hearing 
of the case by tho second Judge. Whether that 
statement was founded on fact or not is not 
much to the purpose of the present case. The 
case is, however, distinguishable. 

[ 18 ] After the hearing of this application, tho 
applicant made another application (No. 6077 , 
dated 31-8-1950), this time specifically to the 
Chief Justice reiterating all that has been stated 
in tho present application. The Honourable the 
Acting Chief Justice was pleased to defer action 
on the application made to him pending our 
decision on tho application before u9. 

[19] The application for transfer and the con¬ 
tentions of the learned counsel for the applicant, 
raise questions of far-reaching importance which 
vitally concern the right of a litigant to move 
for a transfer in the course of hearing by one 
Division Bench to another and the powors of 
tho Judges of this Court and the Chief Justice. 
We have, therefore, considered it necessary to 
examine the position at length. 

[ 20 ] Had we any personal interest in the 
subject matter of this case or had we for any 
special reasons of a personal nature felt it un¬ 
desirable for us to hear this case, it might have 
been submitted for orders of the Honourable the 
Acting Chief Justice for being placed before 
another Bench. This is usually dono at a very 
early stage in a case. Neither of us had any 
concern with tho applicant beforo tho present 
case which came beforo us in the normal course. 
The applicant had his full say on the preli¬ 
minary objection. He had no complaint to make 
till 21-8-1950 But for this application the learn¬ 
ed Additional Government pleader would have 
concluded his address and we would have pro- 
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•ceeded to our decision on the preliminary 
objection. At that stage there was no point in 
complaining that we had made up our mind 
even if we had done so. But the fact of the 
matter is if we were in such a fixed state of 
mind we would not have allowed the applicant 
to continue to get the advantage of the interim 
stay order which has not been vacated so far, 
though the learned Additional Government 
Pleader had pressed upon us such a course of 
action in his arguments and subsequently on 
25-8-1950, even made a formal application for 
that purpose. 

[ 21 ] While we are not eager to hear any par¬ 
ticular case, we owe a duty to ourselves as 
Judges and to the Court as a whole to see that 
wo do not yield to contrivances to get rid of 
particular Judges from dealing with a case. 
Such manoeuvres if not suppressed must ulti¬ 
mately undermine the confidence of the public 
in the dispensation of justice by the highest 
Court in the State. The applicants right is to 
invoke the jurisdiction of the High Court and 
not to have his case decided by any particular 
Judge or Judges : Radhakishan v. Shridhar , 

I. L. R. (1950) Nag. 532 at p. 540 : (A. I. R. (37) 
1950 Nag. 177 F. B.). The particular Judge or 
Judges who may happen to be dealing with any 
class of cases at any given moment, is entirely 
a matter of internal arrangemeot in the High 
Court with which the litigant has no concern. 

[22] The question still remains whether there 
is any power in the Chief Justice of a High 
Court to withdraw or transfer a case of which 
a divisional Court is in seisin. 

[23] The powers of the Chief Justice of a High 
Court have to be found either under the Con¬ 
stitution or the Letters Patent or the rules of 
the Court or under any other statute. The 
holder of that exalted olfice has no doubt a 
special position under the Consitution : See 
Arts. 159, 217, 224 and 229. But none of these 
Articles has any relevance to the exercise of the 
judicial power of the High Court. 

[24] The High Court has a number of Judges. 

It is, therefore, not practicable that all the 
Judges should hear every case that comes up 
before the Court. So cl. 26 of the Letters Patent 
provides that any function which is directed to 
bo performed by the High Court of Judicature 
in the exercise of its original or appellate juris¬ 
diction may be performed by any Judge or by 
any Division Court thereof, appointed or consti- 
tued for such purpose in pursuance of S. 108, 
Government of India Act. Section 108, Govern¬ 
ment of India Act, 1915, runs : 

"(1) Each Iligh Court may by its own rules provide 
as it thinks fit for the exercise, by one or more Judges, 
or by Division Courts constituted by two or more 
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Judges, of the High Court, of the original and appel¬ 
late jurisdiction vested in the Court. 

(2) The Chief Justice of each Court shall determine 
what Judge in each case is to sit alone, and what 
Judges of the Court, whether with or without the Chief 
Justice, are to constitute the several Division Courts." 

The first sub-section authorises the Court as a 
whole to frame rules for the exercise of the 
jurisdiction possessed by the High Court. The 
second sub-section empowers the Chief Justice 
to regulate the sittings of the Court. 

[25] The two sub-sections of s. 108, Govern, 
ment of India Act, substantially reproduce ss. 13 
and 14, High Courts Act, 1861 (24 & 25 vict. 0. 
104). Article 225 of the Constitution provides 
that the respective powers of the Judges of a 
High Court in relation to the administration 
of justice in the Court, including any power to 
make rules of Court and to regulate the sittings 
of the Court and of members thereof sitting 
alone or in Division Courts shall be the same 
as immediately before the commencement of 
the Constitution. The position prior to the 
commencement of the Constitution was that 
S. 223, Government of India Act, 1935, pre¬ 
served the powers of the Judges of the High 
Court and the power to make rules and regulate 
sittings of the Court under S. 108 of the earlier 
Act: See In the matter of K. L. Gavba t I.L.B. 
(1942) Lah. 411 at p. 414 : (A.I.R. (29) 1942 Lah. 
105 : 43 cr. L. J. 599 F.B.). 

[26] The rules made by the High Court only 
provide for the convenient exercise of jurisdic¬ 
tion of the Court, but do not give any speoial 
judicial power to the Chief Justice over the 
other Judges of the Court. Under the rules 
the jurisdiction of the High Court is exercised 
by one of more Judges according to the nature 
of the cases. But a decision by a single Judge 
or a division Court given in accordance with 
the rules of the Court is a decision of the Court 
itself: See Mt. Oodey Koowar v. Mt. Ladoo t 
13 M. I. A. 585 at pp. 595, 596 : (6 Beng. L. R. 
283 P.C.) and In the matter of the petition of 
F. W. Gibbons , 14 Cal. 42 at p. 45 (F.B.). In 
the latter case, Sir Comer Pothoram 0. J. 
with whom Macpherson and Grant JJ. con¬ 
curred observed that every Divisional Bench 
constitutes the Court in itself for the purpose 
of its judgment and every judgment of a 
Division Bench is a judgment of the Court and 
no difference exists between one Bench and 
another. 

[27] In some cases appeals do lie within the 
High Court. Such appeals within the High 
Court are regulated by Cl. 10 of the Letters 
Patent. Under that clause, an appeal lies to 
the High Court from a judgment of one Judge 
of the High Court or one Judge of any Divi- 
vision Court. The history of Cl. 15 of the 
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Letters Patent of the chartered High Courts 
which corresponds to Cl. 10 of our Letters 
Patent shows the progressive curtailment of 
the right of appeal within the High Court. 
By an amendment made in 1919, judgments 
passed in civil cases in exercise of the Court’s 
powers of revision were made unappealable. 
By a further amendment in 1928, modelled on 
the line3 of Cl. 13 in the Letters Patent of the 
Rangoon High Court, the right of appeal from 
a judgment passed by a single Judge in second 
appeal is restricted to cases in which the Judge 
grants a certificate that the case is fit for 
appeal. The right of appeal when the Judges 
of the Division Bench are equally divided in 
opinion was abolished and the matter is left 
to be governed by the amendment of cl. 36 
of the Letters Patent of the chartered High 
Courts. With the amendment of that clause, 
the Judges of a High Court have all been 
placed on an equal footing irrespective of their 
seniority. The corresponding clause is Cl. 26 
of the Letters Patent of this Court. Prom the 
decision of a Division Court an appeal which 
formerly lay to the Privy Council now lies to 
the Supreme Court: See Alam Slier Khan v. 
Allah Din, A.I.R. (26) 1939 Lah. 617 at p. 619 : 
(i.L.R. (1940) Lah. 88 & 90) and Seshamma v. 
Venkata Narasimharao, I.L.R. (1940) Mad. 454 
at p. 474 : (A.I.R. (27) 1940 Mad. 356 P.B.). So 
the remedy of a litigant who feels aggrieved 
by the manner of hearing or the decision of a 
Division Court is to appeal to the Supreme 
Court when such an appeal is permissible. 

[ 28 ] Under sub-s. ( 2 ) of S. 108, Government 
of India Act, 1915, it is for the Chief Justice 
in each High Court to determine what Judge 

in each case is to sit alone and what Judges 
of the Court are to constitute the several 
Division Courts. Rule l of chap. 7 of the High 
Court Rules has its basis in sub-s. ( 2 ) of S. 108 
Under the roster approved by the Honourable 
the Acting Chief Justice for the month of 
August and September, we were constituted 
the Civil Division Bench. Petitions for the 
enforcement of the fundamental rights under 
Art. 226 of the Constitution are registered as 
miscellaneous petitions and placed before the 
Civil Division Bench. 


[29] The point for consideration is whet 
the power to regulate the sittings of the H 
Court which the Chief Justice undoubte 
possesses can be invoked for withdrawing £ 
transferring a case of which a Division Co 

is in seism The power to regulate the sitfci 

of the Court which is an administrative poi 
tennot afford any basis for regulating 

S ?T D S° f a case b y a Court prope 
seized of it. The power to withdraw £ 


transfer a case from such a Court without its 
concurrence is a power to prevent the exercise 
of jurisdiction by that Court which can only 
be done by virtue of a superior power of con¬ 
trol or correction for which authority must be' 
found either in an express provision or by 
necessary implication. There is no express 
provision and in our view there is no warrant 
for any such implication. 

[30] The question about the position and the 
powers of the Chief Justice has arisen more 
than once in the Calcutta High Court. Accord¬ 
ingly it will be helpful if wo refer to the 
precedents in that Court. 


[31] In In the matter of Abdool Sobhan, 
8 cal. 63, an application was made before a 
Division Court consisting of Cunningham and 
Prinsep JJ. for transfer of a trial from Patna 
to the High Court. In support of the applica¬ 
tion the counsel wanted to read two long 
affidavits which he was not permitted to do. 
The counsel sat down under protest. Then an 
application was made to the Chief Justice for 
constitution of another Bench to re-hear the 
application upon the ground that there was 
no valid hearing before the Criminal Bench. 
What passed in the courge of the argument 
between the counsel and Sir Richard Garth 
C. J. is very illuminating. The counsel sub¬ 
mitted : 

"Tbe Judges must give the parties a hearing. They 
are appointed to hoar and determine cases and cannot 
determine them without a hearing. Suppose they had 
said 'they would not hear tho defence, but would act 
according to tho case for the proseoution, could they 
be said to be acting according to your Lordship’s 
instructions ? 

Qarth C. J.:—Suppose I did the same thing, who 
is to set me in order? Is a Division Bench consisting 
of two Puisne Judges in a different position from a 
Division Bench consisting of myself and another 
Judge ? In suoh a cose the proper course is to appeal 
to Government. 

Mr. Branson : — Your Lordship is, undoubtedly, 
above tho other Judges of the Court. 

Qarth C, J — As Chief Justice I have certain 
functions to perform in constituting Benches but 
having done so, have I power to call them to account?" 

[32] The learned Chief Justice held : 

'Tt is the provinoo and duty of the Chief Justice 
under S. 14 (now sub-s. (2) of S. 108) of the High 
Courts Aot, to determino what Judge or Judges shall 
deoido efich caso; and if two Judges are appointed by 
him to hear an appeal, it is quite clear, I think, that 
no single Judge has any jurisdiction to hear it. 

But hero there was no question of jurisdiction. Tho 
rule was disposed of by a Court of two Judges duly 
constituted by myself for that purpose; and tho only 
complaint is, that those Judges, having heard tho case 
up to a certain point, decided it without ailowimr Mr 
Jackson to read certain affidavits. 0 ' 

If they erred at all in this, their error was simply 
one of law in the courso of dealing with a matter 
which was clearly within their jurisdiction. Thero is 
no pretoneo for saying, as it seems to me, their deol- 
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eion was a nullity, or that the Chief Justice of this 
Court has any right to question its legality.” 

[33] If the legality of a decision of a Divi¬ 
sion Court cannot be questioned by the Chief 
Justice, in our view, if we may state it with 
due respect, much less can the propriety of 
what transpires at the hearing by a Division 
Court be canvassed before the Chief Justice. 

[34] In Girdharilal v. Eagle Star and 
British Dominions Insurance Co. Ltd. t A I R. 
(ll) 1924 cal. 186 : (80 I. c. 637), the Chief 
Justice appointed a Bench consisting of Greaves 
and Buckland JJ., to try only certain issues 
inasuit. This is what Greaves J., observed: 

“I desire to say with all respect to the Chief Justice 
that I do not understand his order referring the 
matter to this Bench which he appointed to try the 
issue raised in paras. 16 and 17 of the written state- 
ments which is substantially the issue of law which 
we have tried. It is of course open to him to appoint a 
Special Bench of two Judges to try a 6uit but having 
done so it is not. I think, open to him in any way to 
fetter the discretion of the Bench as to how the suit 
shall be tried. It is for the Bench and the Bench alone 
to decide how the suit is to be tried, that is to say, 
whether issues of fact and law are to be tried together 
or whether the issuts of law shall be tried first.'* 

[35] Finally reference may be made to Dahu 
Iiaut v. Emperor , 61 Cal. 155 : (A. I. R. (20) 
1933 Cal. 870 : 34 Cr. L. J. 1100). In that case a 
complaint was made in Court to the Acting 
Chief Justice by Deputy Legal Remembrancer 
that certain orders passed by a Division Court 
consisting of Lort-Williams and McNair JJ., 
wore illegal and made without jurisdiction. 
The Acting Chief Justice decided that he had 
no jurisdiction whatsoever to interfere with 
the orders of the Division Bench. Lort-Williams 
J., observed : 

“I fail to understand what was the object of making 
a complaint to the Acting Chief Justice, or what 
interest he was alleged to have in the matter. Such a 
procedure was an act of disrespect to the Court, 
directly to the Division Bench, and indirectly to the 
Acting Chief Justice. No complaint had been made to 
us by the Deputy Legal Remembrancer or anyone 
else, and presumably the Deputy Legal Remembrancer, 
and the Legal Remembrancer, who instructed him, 
had 6ome knowledge of the legal position, which was 
stated with clarity and precision by Sir Comer Pethe- 
rain C. J. and a Full Bench. In the matter of the 
petition of F. W. Oibbons , 14 Cal 42 F.B.), decided so 
far back as the year 1886. which decision no one 
since has seriously attempted to question. 

A judgment of two Judges of this Court, sitting as 
a Criminal Bench, i6 a judgment of the High Court of 
Judicature at Fort-William in Bengal, and no other 
Judge or Bench of Judges of this Court has power to 
override 6uch judgment. The judicial powers of tho 
Chief Justice are not greater than, nor different from, 
but exactly the same as, those of any other Judge of 
the Court.” 

In view of the repeated pronouncements of 
their Lordships of the Calcutta High Court 
about the powers and the functions of the Chief 
Justice, it is needless for us to add anything 
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further in the matter except to say that we are 
in respectful agreement with them. The argu¬ 
ment of the learned counsel for the applicant 
that the application should have been placed 
before the Honourable the Acting Chief Justice 
or that the Acting Chief Justice has the power 
to withdraw or transfer a case before us with¬ 
out our concurrence is devoid of any basis in 
law and is in fact opposed to precedents. The 
application is not maintainable and is rejected. 

[37] The application before the Honourable 
the Acting Chief Justice is yet to be disposed 
of. So at this stage we would not like to enter 
into the question how far it was proper for the 
applicant and his two counsel, even if so 
instructed by their client, to cast on the Court 
the aspersions contained in grounds 1 and 2 
and the prayer clause of tho application before 
us. 

[38] Let the case bo put up before us on 

21-9-1950. 

V.R.B. Application rejected . 
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R. Kaushalendra Rao and Deo JJ. 
Zikar s/o Yusuf—Applicant v. The Govern- 
7 nent of Madha Pradesh — Non-applicant. 

Misc. Petn. No. 16 o' 1950, D/- 28-9-1950. 

Constitution of India, Art. 226 (1) — Application 
under-Affidavit in support of application — Facts 
stated in such a way as to mislead Court — Rejec¬ 
tion of application. 

Where an ex parte application has been made to a 
High Court under Art. 226 (11, if the Court comes to 
the conclusion that the affidavit in support of the 
application was not candid and did not fairly state 
the facts, but 6tated them in 6uch a way as to mislead 
the Court as to the true facts, the Court ought, for ita 
own protection and to prevent an abuse of its process, 
to refuse to proceed any further with the examination 
of the merits. This is a power inherent in the Court, 
but one which should only bo used in cases which bring 
conviction to the mind of the Court that it has been 
deceived. Before coming to this conclusion a careful 
examination will be made of the facts as they are and 
as they have been stated in the applicant’s affidavit, 
and everything will be heard that can be urged to 
influence the view of the Court when it reads tho 
affidavit and knows the true facts. But if the result 
of this examination and hearing is to leave no doubt 
that the Court has been deceived, then it will refuse 
to hear anything further from the applicant in a pro¬ 
ceeding which has only been set in motion by means 
of a misleading affidavit and reject tho application. 

[Paras 7 and 22] 

M. Y. Shareef - for Applicant; T. P. Naik , Addl. 
Government Pleader—for Non-applicant. 

Order. — This is an application made on 
20-3-1950 by one Zikar under Art. 226 (l) of the 
Constitution for enforcement of his fundamen¬ 
tal rights as a citizen of Bharat. The applicant 
entered this country from Pakistan under a 
permit dated 27-1-1950, the permit expiring on 
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12-3-1950. The District Superintendent of Police 
■extended the period by 20 days. 

[- 2 ] In the affidavit dated lSth/l9th March 
1930 (hereinafter 'called the affidavit) filed in 
support of the application the applicant asserts 
that he and his brother have all along been 
citizens of Bharat and never migrated from 
this country. They did not acquire domicile in 
Pakistan; nor did they acquire any property 
temporarily or permanently. They did not re¬ 
quire any permits to return to or reside in this 
■country; but the Custodian of Evacueo Pro¬ 
perty and the police were taking wrongful 
action against the applicant treating him as a 
national of Pakistan. 

[ 3 ] The applicant prays that the High Court 
fie pleased to declare him, his brother and their 
families described in Sell. A of the application 
as citizens of Bharat entitled to all the rights 
under Art. 19 ( 1 ) of the Constitution. He also 
desires such orders and directions to the Gov¬ 
ernment of Madhya Pradesh as are necessary 
and proper to ensure free and full enjoyment 
of all the rights under sub-cls. (d) to (f) of Cl. 1 
of Art. 19. 

[ 4 ] The prayer for an interim order prohibi¬ 
ting the non-applicant from excluding or deport¬ 
ing, or attempting to exclude or deport, the 
applicant from the limits of Madhya Pradesh 
on the expiration of the extended permit on 
2-4-1950 was granted ex parte on 23-3-1950. On' 
the same date the Court also ordered notice to 
issue to the State on the application. The e.t 
parte order of stay was confirmed on 6--4-1950, 
when the Advocate-General appeared for the 
State. 

[5] The State filed a return on 20-5-1950. On 
fl-8-1950, the State filed a statement in addition 
to the return pointing out that in the two appli¬ 
cations for temporary permits mado at Karachi 
on 25-2-1949 and 19-1-1950, the applicant had 
made statements about nationality, domicile, 
migration and property quite contrary to the 
statements made in this Court. This informa¬ 
tion was suppressed by the applicant. The State 
■submitted that they had obtained this impor¬ 
tant information only on receipt of the two 
applications from tho office of the High Com. 
missioner for India in Pakistan. It was con¬ 
tended that in view of the declarations made 
in Pakistan, the applicant has no locus standi 
to make the present application. 

[6l At the hearing the learned Additional 
Government Pleader raised a preliminary ob¬ 
jection. According to the objection, it is not 
necessary for the Court to consider the merits 
of the application because of suppression of 
material faots in the affidavit made by the 
1951 Nag./3 
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applicant. The cmmsel for the State pressed for 
the immediate vacation of the interim order of 
stay on the ground that it was obtained on false 
averments and for the rejection of the applica¬ 
tion without going into the merits of the case. 
The learned counsel invoked the rule laid down 
in The King v. The General Commissioners for 
the purposes of the Income-tax Acts for the 
District of Kensington-, Ex parte Princess 
Edmond Dc Polignac, (1917) 1 K. B. 486 : (86 
L. J. K. B. 237). Reference was also made to 
Indumati Debi v. Bengal Court of Wards, 

I. L. R. (193S) 1 cal. 476 : (A. I. R. (25) 1938 Cal. 
335 and Manibhai Halhibhai v. C. W. E. 
Arbuthnot, A.I R. (34) 1947 Bom. 413 : (49 Bom. 

L. R. 454) to show that the rule stated in the 
English case was accepted in India. But it is 
necessary to point out that in both the Indian 
cases the rule was not applied in the Calcutta 
case on the ground that there had been no con¬ 
cealment of relevant facts and in the Bombay 
case on the ground that the non-statement of 
material facts was not due to any intention on 
the part of the petitioner to mislead or deceive 
the Court. 

[ 7 ] We will proceed to examine tho facts in 
Ex parte Princess Edmond De Polignac, (1911) 

1 K. B. 486 : (86 L. J. K. B. 257) (cit. sup.) and 
consider the rule laid down in that decision. 

A rule nisi for a writ of prohibition was 
obtained on false statements in the affidavit. 
The Princess applied for the issue of a writ of 
prohibition to the General Commissioners for 
the purposes of the Income-tax Acts from pro¬ 
ceeding upon an assessment made upon her, on 
the ground that she was a French subject and 
that she never established residence in the 
United Kingdom but only stayed in a house 
belonging to her brother as his guest. The 
actual statement in the affidavit was, “I am 
not and never have been since 1887 resident 
within the United Kingdom.” See p. 510. It 
was found at the hearing that the Princess had 
not only supplied funds for the purchase of the 
house by her brother but also furnished and 
maintained it at her expense. As the Court 
found that the facts were not clearly stated, 
but were stated in such a way as to mislead 
and deceive the Court, the rule was discharged. 
The Court refused to oansider whether on facta 
the applicant could be said to have established 
her residence within the meaning of the In¬ 
come-tax Act. The Court held that it was not 
necessary to examine the merits. Viscount 
Reading C. J. with whom Rindley and Low JJ. 
agreed stated the rule thus: 

• "Where an ex parte application has been made tot 
this Court for a rule nisi or other process, if the Court! 
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comes to the conclusion that the affidavit in support 
of the application was not candid and did not fairly 
state the facts, but stated them in such a way as to 
mislead the Court as to the true facts, the Court 
ought, for its own protection and to prevent an abuse 
of its process, to refuse to proceed any further with 
the examination of the merits. This is a power 
inherent in the Court, hut one which should only he 
used in cases which bring conviction to the mind of 
the Court that it had been deceived. Before coming to 
this conclusion a careful examination will be made of 
tho facts as they are and as they have been stated in 
the applicant's affidavit, and everything will be heard 
that can be urged to influence the view of the Court 
when it reads the affidavit and knows the true facts. 
But if the result of this examination and hearing is 
to leave no doubt that the Court has been deceived, 
then it will refuse to hear anything further from the 
applicant in a proceeding which has only been set in 
motion by means of a misleading affidavit." 

The decision was upheld by tho Court of Appeal. 

[8] The question for consideration, therefore, 
is whether the applicant suppressed any mate¬ 
rial facts in his affidavit, dated the 18th/ 19th 
March 1930. As the applicant invokes the juris¬ 
diction of the Court for tho enforcement of 
fundamental rights as a citizen of Bharat and 
for prohibiting the State from excluding or 
deporting the applicant on tho expiry of the 
permit, all the facts bearing on the question of 
citizenship are material. It is, therefore, neces¬ 
sary to examine and compare the statements 
in the two applications made in Pakistan and 
the affidavit made in this Court. While doing 
so we will read the affidavit with all considera¬ 
tion for the applicant and see if any of -his 
explanations can be accepted. 

[9l In his application in Form \\' for a 
temporary permit for a short visit to India on 
25-2-1949 to tho High Commissioner for India 
in Pakistan, against col. 3 “Nationality (Indian 
or Pakistani)" the applicant gave his nationa¬ 
lity as Pakistani and in support of the state¬ 
ment ho filed a certificate from the Additional 
District Magistrate, Karachi, according to 
which the applicant is a Pakistani national and 
a Iona fide resident of Karachi going for a 
short visit to “Sindewahi, India." He came to 
India on the temporary permit in March 1949 
and returned to Pakistan on 1G-8-1919. 

[ 10 ] On 19-1-1950 the applicant applied in 
Form V for a permit which was granted to 
him. It may be pointed out that Form V i3 
tho form of application for temporary permit 
to visit India to be filled in by Pakistan resi¬ 
dents who have migrated from India on and 
after 1-3-1947. Tho date 1-3-1947 has reference 
to the date mentioned in Art. 7 of the Consti¬ 
tution. In that application the applicant gave 
the following particulars which are material. 
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The numbers on the left indicate the column \n 
the application : 

“3. Domicil. : Pakistani, 

5 (a). Present profession or oeeupa- : Bidi leaves mer- 
tiou. chant Khara- 

dar Karachi. 

11. Reasons for which proposed a : To change cli- 
visit to India. mate. 

13. Period for which permit is re- : 1$ months, 
quired. 

14. Brief description of immvoableor : Nil. 
business property, if any, owned 

in India. 

15. Date of arrival in Pakistan on : August 1948, 
migration. 

1 G. Subsequent places and addresses : (a) H. No. 99* 
of residence in Pakistan to date K 5/40 205/$ 
of application (including refugee Miyani Road 
camps, if any). (b) Kharadar 

Karachi. 

17. Brief description of property in Pakistan owned 
or acquired by or allotted to the applicant or to 
aDy person with whom he has joint property or 
partnership or who is employee : 

Whether owned or 
Place Property allotted and since 

when Remarks 

II. No. 99 K 5/40 Two rooms On rent. 

205/9 Machi Mi- on month- 
yani Rd., Kharadar ly rent. 

Karachi. _ 

19. Address in Pakis- : (a) Perma- : H. No. 99 K 5/40 
tan. nent. 205/9, Machi Mi¬ 

yani Rd., Khara- 
dar Karachi. 

21. Other near relations resident in Pakistan : 


Name 

Age in 
years 

Relationship 

Present ad¬ 
dress 

Haji Yusuf 

G5 years 

father 

II. No. 99 K 

Hoor Bui 

40 years 

2nd mother 

5/40 205/9 

Hanifa Bai 

35 years 

wife 

Machi Mi¬ 

Jamila 

8 years 

daughter 

yani Rd.* 

Gulam Qader 

5 years 

son 

K a r a d ar 

Iqbal 

1 j years 

son 

Karachi 


23. Whether previously applied for permission : 

to visit India ? 

If so, when and with what result ? ^o. 

Lastly he solemnly affirmed that all informa¬ 
tion supplied in the application was true tothu 
best of knowledge and belief. 

[ll] The declarations in Cols. 14 and 23 are 
obviously false. In the affidavit he admits that 
he is an occupancy tenant of mauza Lonwahi 
and owns houses at Sindewahi. He complains 
that the Custodian of the Evacuee Property lo¬ 
cked his house; vide Paras. 1 (b) and 7 (b). That 
tho applicant applied for permission to visit 
India previously is clear from Paras. 2 (d), 3 (b) 
and 4 (b) of the affidavit. But in dealing with 
the preliminary objection wo are not concerned 
with the false declarations made in tho appli¬ 
cation to the High Commissioner. So wo will 
leave them out of account and confino oursel- 
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-ves to false or misleading averments in the 
affidavit. 

f 123 A comparison of the affidavit with the 
application (19-1-1950) reveals that the follow- 
jug statements made in the affidavit are either 
misleading or false. In Para. 4 (a) the appli¬ 
cant asserts that ho and his brother did not 
migrate within the meaning of Art. 7 of tho 
Constitution from Sindewahi, their permanent 
home. In the affidavit tho applicant has not to 
put forward a bald contention in law on the 
•question of migration but has to make a frank 
statement of the facts bearing ou the question. 
Tho assertion in that paragraph that neither 
he nor any member of his family had acquired 
permanently or temporarily a house, or for 
that matter, any property in Karachi or any¬ 
where within tho territory of Pakistan does not 
square with declarations in cols. 15, 17 and 19. 
The statement in l»ara. 4 (b) that tho appli¬ 
cant's brother and afterwards tho applicant 
went to Karachi only to escort their families 
who hai been taken by their relatives is incon¬ 
sistent with the statements made in cols. 5 (a), 
15, 17 and 19. The assertion in Para. 5 that the 
applicant did not migrate from Bharat and 
•owed allegiance to Bharat only is again incon¬ 
sistent with the declarations made about mig¬ 
ration, domicile and nationality in the two 
applications. Further he has shown in the ap¬ 
plication his family members including his wife 
and children as residing in Pakistan at tho 
permanent address given in Col. 19 and tho 
reason for the visit to Tndia was only to have 
•a change of climate. Since the earlier declara¬ 
tions in the applications were also made on 
rsolemn affirmation, it was the applicants's duty 
in making assertions to the contrary in the 
-affidavit before this Court to make a pointed 
reference to tho earlier declarations either to 
deny or at any rate to explain them. Other¬ 
wise he cannot escape the charge of having 
been disingenuous and of having suppressed 
material facts. 

Cl3l Now we take the most important aver¬ 
ment in the affidavit which is in Para. 7 (b): 

“He is denied free and full enjoyment of h\e rights 
as a citizen. He is treated ns a national of Pakistan 
which is never u'as or is, nnd is required to report 
himself to, and is not permitted to move about with¬ 
out permission of tho Police. He is not able to enter 
his houses which are locked by the Custodian,” 

Tho applicant himself declared his domicile and 
nationality os Pakistani. So the complaint 
that ho was being treated as a national of 
Pakistan coupled with the emphatic asser¬ 
tion that he never was or is a Pakistan national 
was calculated to mislead and deceive tho 
»Court. Such a categorical assertion can have 
■no other purpose, 
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[u] The learned counsel for the applicant 
suggested in the course of his arguments that 
his client did not kuow English and probably 
did not understand what was being stated in 
these applications made in Pakistan. At first 
sight this argument looks plausible. But the 
suggestion is really without any basis in fact 
and is opposed to what the applicant states in 
his affidavits. 

fl3J In Para. 2 Mi) of the affidavit the appli¬ 
cant states as follows: 

•‘He first applied for a permit in Form B for a 
permanent return, but was informed that it involved 
an elaborate enquiry and references to the Central and 
Provincial Governments, and would take at least three 
month. Accordingly tho applicant applied for, and 
obtained a permit in Form A for himself and returned 
to Sindewahi on or about 24-10-1946 . . .” 

In the affidavit filed on 9-8-1950, the applicant 
states in Para, a (a) : 

“The disposal of the applications for permanent 
permit taking at least 3 months, the applicant and his 
brother were constrained to apply for, and obtain, 
temporary permits. Under the amended rules and 
forms of application for temporary permits it is essen¬ 
tial ta state Pakistan domicile or Nationality. Accord¬ 
ingly the Pakistan domicile was shown by petition- 
writers just to comply with the permit rules.” 

ClG) The above two statements leave no 
manner of doubt that the declarations made in 
Pakistan were not due to inadvertence or 
ignorance. They were made on deliberation. 
The applicant states that his domicile was 
shown as in Pakistan by tho petition-writers 
‘just to comply' with tho rules for permits. 
Hero wo may pause to ask, what exactly does 
tho applicant moan? Arc a person’s domicile 
and nationality like his garments which ho can 
change to suit the occasion ? There is no point 
in suggesting that tho petition-writers are to 
blame when the applicant himself produced a 
certificate from a responsible officer of the posi¬ 
tion of tho Additional District Magistrate, 
Karachi, in support of his Pakistani nationality 
and bona fide residence at Karaohi. 

[17] Tho lcavnod counsel for tho applicant 
contended that tho applicant’s love of Bharat 
hod impelled him to apply for a temporary 
permit as he had somehow to get back to this 
country. But tho complaint at this stage is not 
that ho deceived the High Commissioner for 
India in Pakistan, which position cannot be 
disputed if this application is to be pressed, but 
that ho deceived this Court by omitting all 
references to tho declarations made in Pakistan. 
The counsel tried to show that tho applicant is 
a citizen of Bharat, notwithstanding his state¬ 
ments in Pakistan because of his consistent 
assertions of Indian nationality on other occa¬ 
sions. He desired the production of other 
applications made by the applicant to the High 
Commissioner for India in Pakistan, But that 
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is going into the merits of the case. It is not 
necessary for us to give our decision on the 
merits and we do not propose to do so. 

[ 18 ] The precise point for consideration is 
not whether the applicant can establish that in 
law he is still an Iudian National, but whether 
he has discharged the duty that lay on him to 
make a full and frank disclosure of all the 
material facts in his affidavit in support of the 
application. The important question is whether 
a person who enters this country on the strength 
of a permit granted to him on the faith of his 
declarations that his domicile is in Pakistan, 
that he has no property in this country and 
that he is visiting this country for change of 
climate for one and half months, can on enter¬ 
ing this country invoke the aid of this Court 
for the enforcement of fundamental rights 
available to a citizen of Bharat complaining 
against the actions of the Custodian of Evacuee 
Property and the police and pray for an order 
of prohibition against the State excluding or 
deporting the applicant without making any 
reference whatsoever to the declarations made 
in Pakistan about his residence, property, 
business, migration, domicile and nationality. 
That those declarations, whether true or false 
and whatever be their ultimate significance, 
are most material for the purpose of the 
enquiry which the applicant desires this Court 
to make can admit of little doubt. If the decla¬ 
rations made in Pakistan are true, the appli¬ 
cant has no leg to stand on and cannot seek to 
enforce rights available to only citizens of the 
country. If, on the contrary, the declarations 
are false, then it was incumbent upon the 
applicant to make a specific reference to them 
and candidly state that they are not true or at 
any rate show how they cannot be conclusive. 
He did nothing of the kind. Ho studiously 
avoided all reference to the earlier declarations. 
If, for reasons best known to the applicant, he 
was not prepared to say in the affidavit that 
the declarations made in Pakistan are false, 
then the facts as stated in the affidavit are 
certainly misleading. He cannot on such facts 
ask this Court to 'consider the application on 
merits. 

[19] The learned counsel for the applicant 
contended that tho applicant had not before 
him the copies of the two applications and so 
he could not remember all that he had stated 
therein. But this contention is equally futile. 
If, as the applicant asserted in para. 4 (b) of the 
affidavit, he had moved heaven and earth to 
get a permanent permit but had to be content 
with temporary permits on two occasions, it is 
too much to believe that he could not remember 
what he had to do to obtain them. 
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[ 20 ] We have given anxious consideration to 
the question whether the applicant should bo 
visited with the dire consequences that follow 
on accepting and applying the rule stated by 
Viscount Reading C. J. in Ex parte Princess 
Edmond De Polignac, (1917) l K. B. 486 : (86 
L. J. K. B. 257) (cit. sup.). Even in his last 
affidavit filed on 21-8-1950 the applicant asserted: 

“The applicant has made uo attempt to conceal or 
suppress anything in his application and it is not 
liable to rejection on that ground.” (vide para 5.) 

This assertion even at such a late stage is, in 
our opinion, quite incomprehensible and inexcus¬ 
able. There is no point in persisting in the 
contention that as reference was made in tho 
affidavit to the applicant’s failure to secure 
a permanent permit and his being constrained 
to apply for a permit in Form A, the Court was. 
put in possession of all the facts. In view of 
the assertions in the affidavit that the applicant 
had never migrated to Pakistan and never 
acquired domicile there and that he owed alle¬ 
giance to Bharat only, the Court at that stage 
could not embark on an enquiry as to the 
nature of the declarations made by the appli¬ 
cant in Pakistan to get his permits. In para. G* 
(c) the applicant asserted that he was able to 
obtain a permit in Form A. This tho learned 
counsel admitted was a mistake. The fact re¬ 
mains that nowhere in his affidavit ho alleged 
that he made an application in Form B. It is 
not without significance that the applicant took 
care to file only the copies of tho applications 
in which he had asserted his Indian domicile. 
What is required of the applicant is uberrima 
fides. We hold that that is wanting in tho 
affidavit made by him. 

[ 21 ] Shri Shareef pointed out that the order 
of stay passed cx parte was confirmed when 
the Advocate-General appeared for the State. 
So the State could not re-open the matter with¬ 
out hearing the application on merits. But the 
State was not aware of the precise nature of 
the declarations made by the applicant in 
Pakistan until about 17-7-1950, vide the affidavit 
of the Chief Secretary, dated 19-8-1950. If all 
the material facts had been placed before the 
Court on 23-3-1950 when the Court ordered 
notice and granted interim stay, the Court 
would have proceeded on entirely different con¬ 
siderations. We feel that the Court was de¬ 
ceived in this case to pass the stay order which 
during all these months had the effect of pre* 
venting the authorities from acting according 
to procedure established by law. 

[ 22 ] It was contended that the rule laid down 
in Ex parte Princess Edmond De Polignac , 
(1917) 1 K. B. 486 : (86 L. J. K. B. 257) (cit. sup.> 
can have no application to proceedings under 
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Art-. 226 of the Constitution. Under that Ai ticlo 
the Court hail been empowered to issue direc¬ 
tions, orders or writs, to any person or autho¬ 
rity including in appropriate cases to any Gov¬ 
ernment. The Court, therefore, exercises vast 
powers of correction, prohibition and direction. 
What the Constitution provides is a special 
speedy remedy for the enforcement of tho fun¬ 
damental rights and for aDy other purpose. 
But a person is not entitled to such a remedy 
ns a matter of course. The very nature of the 
remedy requires that those who Seek it must 
approach the Court in perfect good faith and 
place all tho material facts before the Court. 
Otherwise tho Court might bo misled to pass 
orders tho consequences of which may be far 
reaching and even irreparable. What acts are 
material in a particular case would necessarily 
depend on the nature of the order, direction or 
writ sought. Where, as here, the Court has rea¬ 
son to be satisfied that there has been a deli¬ 
berate concealment of facts so ns to deceive it, 
the Court will decline to consider tho merits 
and reject tho application. The rule stated by 
Viscount Reading C. J. is very salutary. Having 
regard to all the circumstances in which the 
affidavit was made wo deem it necessary to 
adopt that rule and give effect to it. In a very 
recent case, the Punjab High Court in an appli¬ 
cation under Art. 220 for a writ of prohibition 
against the Income-tax Officer, New Delhi, 
invoked the rule laid down in Ex parte Prin¬ 
cess Edmond Dc Polignac, (1917) 1 K.- B. 486 : 
(86 L. J. K. B. 257) [cit. sup.): see U. C. Rekhi 
v. The Income-tax Officer, 52 P. L. It. 267: 
(A. I. R. (39) 1951 Simla l). It may be os well 
to add that the reason for the adoption of the 
rule is not to arm an applicant's opponent with 
a weapon of technicality against the former 
but to provide an essential safeguard against 
abuse of tho process of the Court. 

[23] We do not know whether tho applicant 
is now left with any other remedy. But we are 
not concerned with that. That Princess Edmond 
De Polignac might lose all farther remedy 
against the Commissioners of Income-tax did 
not deter cither the Judges of tho King's Bench 
Division or the Lords Justice of the Court of 
Appeal in rejecting her application for a writ 
of prohibition without going into the merits of 
her case. 

[24] The stay granted on 23-3-1950 and con¬ 
firmed on 6-4-1950 is vacated. 

[25] The application is rejected with costs 
and the applicant should pay the costs of the 
paper-book and the costs of the non-applicant. 
Counsel's fee. 

7.B.B. Application rejected. ' 
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A. I. R. (38) 1951 Nagpur 21 [C. N. 6.] 

R. Kaushalendra Rao and Deo JJ. 

Baharta Uurliram — Applicant v. L.M. 
Paranjpe and others — ^\on-Applicants. 

Jlisc. Pctu. No. 35 of 1950, D/• 25-9-1950. 

C. P- and Berar Panchayats Act (I [1] of 1947), 

Ss. 83 and 51 — ‘Any criminal case' in S. 83 (3) it 
includes case under S. 51. 

Whc-n a Nvaya Panehayat punishes nn act falling 
under S. 51, it cannot but he regarded as administer¬ 
ing criminal justice. It is dealing with a special offence 
created tv the enactment. That being so, the expres¬ 
sion "any criminal case” in sub-s. (3) of S. 63 does not 
cover only cases relating to offences mentioned in the 
schedule hut is comprehensive euough to include a 
case in which punishment is imposed by a Nyaya 
Panehayat for an oflencc under S. 51. [Para 51 

S. P. Kotical and .1/. 1'-’. Puranil: — for Appli¬ 
cant-. T. P. Sail;—for Son-Applicant 1. 

Order. — The applicant is a cultivator of 
moma Afrid, in tabsil Janjgir. Upon a com¬ 
plaint of two persons that the* applicant wae 
causing his cattle to trespass into tho fields 
of the village, the Gram Panehayat of the 
village called upon the applicant to explain hie 
conduct. On denial of the facts against him, 
the Gram Panehayat lodged a complaint 
against him before the Nyaya Panehayat. The 
applicant was fined by the Nyaya Panehayat 
under s. 51, C. P. and Berar Panchayats Act, 
1947 (I [1] of 1917). 

[ 2 ] Against the order of the Nyaya Pancha- 
yat, the petitioner applied in revision under 
S. 83, Panchayats Act before the Civil Judge, 
Class I, empowered under S. 83 and S. 101 of tho 
Panchayats Act. The learned Civil Judge de¬ 
clined to interfere with the order of tho Nyaya 
Panehayat, holding that he had no jurisdiction 
to entertain the revision. The learned Civil 
Judge took tho view that a proceeding under 
S. 51 does not amount to a criminal case within 
the meaning of S. 83. 

[3] Under sub-s. ( 3 ) of s. 83, a Sessions Judge 
may call for and examine the record of any 
criminal case before a Nyaya Panehayat within 
the local limits of his jurisdiction for the pur. 
pose of satisfying himself as to the correctness, 
legality or propriety of any finding, sentence or 
order recorded or passed as to the regularity 
of any proceedings of such Nyaya Panehayat. 

[4] The learned Additional Government Plea¬ 
der contended that the extent of the criminal 
jurisdiction of the Nyaya Panehayat is that 
defined in S. 69 of the*Act. Under S. 69, tho 
Nyaya Panehayat has been empowered to take 
cognizance of any offence and abetment of, or 
attempt to commit, any offence specified in the 
schedule to the Act. The schedule gives a list of 
offences under the Penal Code and certain 
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-•olioi special enactments. We cannot accept 
ilie contention that the words “any criminal 
-case in sub-s. ( 3 ) of s. S3 cover only the cases 
relating to offences mentioned in the Schedule. 

J5j Section 5S of the Act runs thus : 

“ll) Subject to rules made under this Act. the Pro- 
-wineiul Government shall establish Nyaya I’anchayats 
-or the administration of civil and criminal justice in 
-sach areas as it may by notification appoint.” 

Section 51 enacts that any voluntary obstruc¬ 
tion to a Gram Panchayat or any Panch or 
'Officer or servant thereof or any person autho¬ 
rised by the Gram Panchayat in the exercise of 
any power under the Act shall be punishable 
xvith fine. Section 35 provides that no punish¬ 
ment for any act or omission made punishable 
1 W 51, shall be imposed save by a Nyaya 
Panchayat. In view of the above provisions, 
when a Nyaya Panchayat punishes an act 
I falling under S. 51, it cannot but be regarded 
1 iS administering criminal justice. It is dealing 
with a special offence created by the cnact- 
; uient. That beiDg so, we are satisfied that the 
expression “any criminal case” in sub-s. ( 3 ) of 
; S. S3 is comprehensive enough to include a case 
> in which punishment is imposed by a Nyaya 
Panchayat for an offence under s. 51 . 

[ 0 ] The learned Additional Government Plea¬ 
der referred to the marginal note to s. C9 as 
indicative of the fact that the extent of crimi¬ 
nal jurisdiction of the Nyaya Panchayat is 
/limited to the offences specified in the sche¬ 
dule. Even if it be permissible to construe a 
statutory provision by reference to the margi¬ 
nal note, the argument of the learned Addi¬ 
tional Government Pleader loses all force on a 
□reference to the marginal note to S. 55 which is 
‘‘procedure for cognizance of offences." The pro¬ 
visions we havo to construe are clear. Wo do 
not base our decision on the marginal note to 
■either of the sections. 

[7] We set aside the order of the learned 
Judge holding that ho had no jurisdiction to 
■•entertain the application of the applicant 
binder s. 83. Ho lias jurisdiction to deal with 
the case and he will now proceed with the case 
in accordance with law. 

[8] The learned Additional Government Plea¬ 
der raised one more point that the Civil Judge, 
•Class I, need not have been made a non-appli¬ 
cant to the case. Wo accept the contention as 
■the Civil Judge only purported to exercise judi¬ 
cial functions in this case. There will be no 
•order as to costs. 

■K.S. Case remanded. 


A. I. R. 

A. I. R. (38) 1951 Nagpur 22 [C. N. 7 .] 

P. Kaushalendra Rao and Deo JJ. 

Shankarlal Shionarayan Ratlii—Applicant 
v. Additional Deputy Commissioner, Nagpur 
and another — Non-Applicants. 

Misc. Petn. No. 43 of 1950, D'- 21-S-1950. 

(a) Houses and Rcnts-C. P. and Berar Letting 

oi Houses and Rent Control Order (1949), Cl. 23 
(1)—Vacant premises - Allotment cannot be made 
before receipt of intimation of vacancy from land- 
or< h [Para 5] 

(b) Houses and Rents—C. P. and Berar Letting 
of Houses and Rent Control Order (1949), Cl. 23 
(1), Proviso —“Due enquiry”. 

An order allotting a house passed without giving 
notice of the enquiry or affording an opportunity for 
the landlord applicant to be heard in support of his 
claim made in the application that the house was 
needed for his own occupation is not an order passed 
after a "due enquiry”. [Paras 7, 8) 

(c) Houses and Rents—C. P. and Berar Letting 
of Houses and Rent Control Order (1949), Cl. 23 
(1)-Needs of landlord for his own occupation. 

The provisions of the order do not effect any chaugo 
in the personal law of the landlord. Where Lo is 
governed by the Hindu law the ne<ds of the son who 
though separate in residence is jet joint in estate to 
occupy the family house cannot be brushed aside as 
the needs of a mere relation. [Para 9] 

(d) Constitution of India, Art. 226—Order allot¬ 

ting vacant premises under Cl. 23 (1), C. P. and 
Berar Letting of Houses and Rent Control Order, 
1949—Effect of order is to seek to deprive owner 
of enjoyment of property — Order is illegal if it 
is arbitrary and in utter disregard of law under 
which it is passed-Houses and Rents-C. P. and 
Berar Letting of Houses and Rent Control Order 
(1949). Cl. 23(1). (Para 10] 

V. 11. Chad — for Applicant ; TP. B. Pcndharkar 
and S . B. Sen—for Non-Applicant 1 . 

Order.— This is an application under Art. 220 
of the Constitution for quashing an order of 
the Additional Deputy Commissioner passed 
under cl. 23 (l), Letting of Houses and Rent 
Control Order, 1949. The order in question is 
given below : 

“Under S. 23 (1), C. P. and Berar Letting of Houses 
and Rent Control Order, 1949, I order you to let out 
your vacant house to Shri S. Balkrishnau, A.G. Office 
States Section aud to place him in possession thereof 
immediately. Please note that the contravention of 
the order is punishable under S. 8, C. P. and Berar 
Act XI [11] of 194C.” 

Shri S. Balkrishnan is non-applicant 2. 

[2] The applicant owns house No. 27G on the 
Tekdi road, Sitabuldi, Nagpur. The ground 
floor of the said house consisting of three 
rooms and a verandah was in the occupation 
of Shri Ramkrishna Iyer as the lessee of the 
applicant. In accordance with cl. 22 (l) of the 
Order the applicant intimated to the Addi¬ 
tional Deputy Commissioner on 24-5-1950 that 
the house fell vacant on 18-5-1950. Along with 
the intimation he also submitted an applica¬ 
tion that the house was needed for his own 
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occupation as tho applicants son who is mar¬ 
ried and has two issues very badly needed the 
premises for his own use and occupation. 
Another reason given was that the applicant s 
nephew who is also married and has business 
in Nagpur was staying with the applicants 
son. It was submitted that considering the 
status and mode of living of the family, the 
accommodation which the family was ha\ ing 
was very meagre. 

[8] On l-G-1950 the Additional Deputy Com¬ 
missioner rejected the application in the fol¬ 
lowing words : 

“The grounds stated by the applicant failed to con¬ 
vince me that the house is really needed for your 
relatives. Your application is, therefore, rejected. You 
must deliver possession to the allottee immediately. 
Otherwise police force will be given to him for ob¬ 
taining the same.” 

[i] The applicant contended that the Addi¬ 
tional Deputy Commissioner had passed both 
the orders without due compliance with the 
law. In support of the contention reliance was 
placed on cl. 23 of the Order, particularly the 
proviso to sub-cl. (b). The applicant submitted 
that the Additional Deputy Commissioner had 
made no enquiry before passing the second 
order. 


the former is satisfied that the premises am 
needed by the landlord for his own occupations 
Therefore, it follows that the Additional Deputy 
Commissioner could not have rejected in the 
instant case the application of the landlord! 
without due enquiry. It is true that the Kentr- 
Control Order prescribes no particular proce¬ 
dure as to how the enquiry is to be made. 
It may be useful to refer in this context to the- 
decision of Sir George Jessel in Laboucherc v. 
Earl of Wharncliffe , (1879-80) 13 Ch. I). 346 : 
(41 L. T. 638). The Master of the Rolls had tc- 
consider the import of the expression ‘after 
‘enquiry” in the rule of a club which provided' 
that in case the conduct of any member should 
in the opinion of the committee, after enquiry* 
be injurious to the welfare and interests of the? 
club, the committee should call upon him to 
resign. It was held that the opinion of tbo 
committee formed without any proper investi¬ 
gation by giving notice to the member and 
taking evidence on the question of fact beforo 
it was not in compliance with the rule. 

[7] The Deputy Commissioner has to satisfy 
himself not arbitrarily but after due enquiry- 
The expression “due enquiry" postulates at 
least a nroner consideration of whatever evi- 


[5] It is necessary to examine the terms of 
cl. 23 (l). The clause runs : 

“On receipt of the intimation in accordance with 
cl. 22, the Deputy Commissioner may, within fifteen 
days from the date of receipt of the said intimation, 
order the landlord to let the vacant house to acy per¬ 
son holding an office of profit under the Crown or to a 
displaced person if tho same is not required for any 
person holding an office of profit under the Crown and 
therenpon notwithstanding any agreement to the con¬ 
trary, the landlord 6hall let the house to such person 
and place him in possession thereof immediately, if it 
is vacant or as soon a9 it becomes vacant. 

Provided that if the landlord has in the intimation 
given under cl. 22, stated that he needs the house for 
his own occupation, the Deputy Commissioner shall, if 
satisfied after due enquiry that the house is so needed, 
permit the landlord to occopy the same.” 

It is clear that au order under cl. 23 (l) can 
only be passed on receipt of the intimation 
from the landlord given in accordance with 
Cl. 22. In this case it is not disputed that the 
intimation from the landlord was received on 
24-5-1950 skating that the tenant had vacated 
the premises on 18-5-1950. But the Additional 
Deputy Commissioner passed his order of allot¬ 
ment oven before the i*ecoipt of the intimation 
from the landlord. This he could not have 
done under cl. 23 (l). 

[6] But the second order of the Additional 
Deputy Commissioner is open to an even more 
serious objection and cannot be justified. Under 
the proviso to Cl. 28 (l) the Deputy Commis- 
sioner has no option but to permit tho land¬ 
lord to occupy the premises if after due enquiry 


dence the landlord desires to offer in support 
of bis statement that ho needed the premises 
for his own occupation. The landlord cannot 
submit the considerations which in his view- 
are relevant to the matter under enquiry 
unless he has notice that tho Deputy Commis-n 
sioner is proceeding with the enquiry. In the! 
present case, there was no notice to the land-1 
lord that any enquiry was being made. Then 
landlord was not afforded any opportunity oi* 
being heard. 

[8l In the affidavit the Additional Deputy- 
Commissioner states that he considered the 
report of tho Rent Controller in passing the 
order. But there was no report of the Rent 
Controller for the Additional Deputy Commis¬ 
sioner to consider. We are iuformed by the- 
learned counsel for tho non-applicant that what 
the Additional Deputy Commissioner had im 
mind was the report of the Rent Control 
Inspector dated 13-5-1950. If that be so, the 
need for accuracy in a statement made on oatb 
does not seem to have been sufficiently realised. 
That apart, even the report of the Rent Coni 
trol Inspector, which tho learned counsel for 
the non-applicant submitted for our perusal, 
has no bearing on the question whether the- 
landlord needed the house for his own occupa¬ 
tion. The report only mentioned the faot that 
the Inspector peeped through the window an® 
found the rooms vacant on 18-5-1950. That- 
could not establish whether the requirement. 
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was genuine or not. The statement of the 
applicant that the tenant left the house on 
18-5-1959 has not been controverted. We hold 
jthat as the Additional Deputy Commissioner 
failed to make due enquiry before rejecting the 
application of the landlord the order dated 
1-6-1950 cannot be sustained. If the second 
order is bad the first order also is vitiated. 
The enquiry which was not made might have 
satisfied the Additional Deputy Commissioner 
that the house was needed for the landlord's 
own occupation. In that case the Additional 
Deputy Commissioner could not have ordered 
the applicant to let out his house to non> 
applicant No. 2 . 

[9] It may be useful to advert to one more 
point. The assertion of the applicant in this 
Court that his son though separate in residence 
■was joint in estate has not been traversed by 
the Additional Deputy Commissioner. The 
provisions of the Rent Control Order have not 
effected any alteration in the personal law of 
the landlord. The joint family is the normal 
condition of Hindu society. If in fact the son 
is joint in estate with his father, the son’s 
need to occupy the joint house cannot be sum¬ 
marily brushed aside as that of a mere rela¬ 
tion of the landlord. 

[10] The Constitution guarantees that no per¬ 
son shall be deprived of his property save by 
authority of law. Rent Control Order no doubt 
empowers the authorities to interfere in some 
respects with the right of enjoyment of pro¬ 
perty. The powers have however, to be exer¬ 
cised with circumspection in due conformity 
with the law. The impugned orders seek to 
deprive the applicant of the enjoyment of his 
property quite arbitrarily in utter disregard of 
the provisions of the law under which they 
purport to have been made. The orders are 
illegal and are quashed. 

M.E. Application allowed. 


or produced by a dealer exceeds Rs. 5,000 that ha 
becomes liable to pay tax under S. 4 (1) of the Act. 

Similarly, the words ‘five thousand’ in R. l^of^tho 
rules framed under S. 28 of the Act refer to the 
turnover of imported goods and not to goods obtained 
locally. It is only when the sale price of goods 
imported exceeds Rs. 5,000 that an importer of goods 
becomes liable under S. 4 (1) of the Act to pay tax. 
There is no liability by-an importer to pay tax if the 
sale price of imported goods is less than Rs. 5,000 and 
the total turnover does not exceed Rs. *25,000. 

[Para 9] 

(b) Sales Tax — C. P. and Berar Sales Tax Act 
(XXI [21] of 1947)—Interpretation of—(Interpre¬ 
tation of Statutes—Fiscal enactment). 

The C. P. and Berar Sales Tax Act is a fiscal enact¬ 
ment and has therefore to be construed strictly and 
any ambiguity or doubt arising out of its interpreta¬ 
tion has to be resolved in favour of the subject. 

[Para 12] 

Anno. C. P. C. Pre. N. 7. 

(c) Interpretation of Statutes — Two construc¬ 
tions possible—That which leads to injustice and 
absurdity should be avoided and the other which 
makes the statute logical should be preferred. 

[Para 13] 

Anno. C. P. C. Pre. X. 7. 

Y.V. Jakatdar—for Applicant ; W.B. Pendharkar , 
Government Pleader — for Stale. 

Order. —The applicant Ayodhyaprasad was 
prosecuted under S. 24 (l), C. P. and Berar 
Sales-tax Act, 1947 (hereafter referred to as the 
Act) in the Court of the Magistrate, First Class, 
Drug, on the allegation that ho had carried on 
business as a dealer without a registration cer¬ 
tificate as required by S. 8 of the Act, and the 
Rules framed under S. 28, C. P. and Berar 
Sales-tax Act, 1947 (hereafter referred to as the 
rules in this order), while being liable to 
pay tax. 

[2] The material facts arc as follows. The 
applicant is a dealer within the meaning of S. ^2 
(c) of the Act. Ho imported goods for sale from 
outside the State during the period between 
25-10-1946 and 12-11-1947 worth Rs. 784. The 
turnover of his business during this period was 
Rs. 13,000. 


&. I. R. (38) 1931 Nagpur 24 [C. N. 8.] 

Hemeon Ag. C. J. and V. R. Sen J. 

Ayodhyaprasad Suldal — Accused—Appli¬ 
cant v. The Crown . 

Criminal Revn. No. 760 of 1949, D/- 12 9-1950, 
decided by Division Bench on order of reference by 
Madholkar J., Df- 22-5-1950. 

(a) Sales Tax — C. P. and Berar Sales Tax Act 
(XXI [21] of 1947), Ss. 2 (i), 4 and 28 - Rules 
under S. 28, R. 18 —Interpretation of — Dealer in 
goods obtained locally and also in imported goods 
—Taxable quantum. 

The words ‘five thousand rupees' in S. 2 (i) (a) of 
tHf». Act refer to the turnover of goods manufactured or 
produced by a dealer for purposes of sale by himself. 
It is only when the sale price of goods manufactured 


[3] The applicant admitted the commission 
of offence under S. 24 (l) (a) on 8-6-1949 when 
particulars of the offence were explained to 
him. The trial Court held him guilty of tho 
offence and sentenced him to a fine of Rs. 40. 
The applicant applied to the Additional District 
Magistrate to revise the judgment of the trial 
Court. One of the contentions raised by him 
was that the facts did not constitute an offence 
for which ho was convicted as ho was not liable 
to pay tax. Tho learned Additional District 
Magistrate upheld the judgment of the trial 
Court. Thereupon tho applicant applied in re¬ 
vision to this Court. The revision was heard 
by Mudholkar J. who in view of tho impor¬ 
tance of the question involved in the case 
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desired that it should bo heave! hy a Bench of 
two Judges. The caso is accordingly placed 
before us. 

[ 4 ] The case of the prosecution is that the 
applicant is an importer of goods within the 
meaning of R. 2 (k) which says that‘importer 
of goods* means a dealer who brings or causes 
to be brought into the province any goods from 
outside the province for the purpose of sale. 
The taxable quantum in relation to an importer 
of goods is specified in R. is and is Rs. 5000. 
The turnover of the applicant was Rs. 13,000 
and exceeded tho taxable quantum of Rs. 5000. 
He was, therefore, liable to pay tax under S. 4 
of the Act. The trial Court held that 

‘ being importer of goods the taxable quantum in bis 
case was Rs. 5000 as laid down under S. 2 (i) (b) of the 
Sales tax Act read with R. IS of the Salos-tax Rules, 
1947, and as such ho should Iiavo applied and regis¬ 
tered himself as a dealer." 

The Additional District Magistrate in rejecting 
the contention of the applicant of his non-liabi¬ 
lity to pay tax as the value of imported goods 
was less than Rs. 5000 observed as follows: 

"It is clear from the definition of taxable quantum 
that it is fixed with respect to various classes of 
dealers, like manufacturers, producers, importers of 
poods etc. Once it is found that a dealer falls in a 
particular category, the taxable quantum for him is 
defined. The liability for sales tax in case of a dealer, 
anses under S. 4 (1) ibid , by reason of his turnover 
(denned in S. 2 (j) i6i<i of taxable goods, in the year 
uuder assessment, exceeding his taxable quantum. 
1 bus for the purposes of turnover it is immaterial 
•that he imports goods to the sum of Rs. 5.000. All 
that matters is that he has dealt in taxable goods in 
the year undor assessment. Tho turnover refers to his 
entire business for the year under assessment. This 
appears to me to bo tho plain construction of tho 
definitions and rules in question as it is consistent 
with the scheme of the Act and as also its spirit," 

[ 5 ] The contention put forward before us by 
the learned counsel for the applicant is that 
R. 18 has been wrongly interpreted by tho two 
Oourfcs. The applicant is not liable to pay tax 
as tho sale price of imported goods was less 
than Rs. 6,000 and tho turnover did not exceed 
the amount of Rs. 25,000 fixed under R. 18. The 
learned Additional Government Pleader has 

supported the interpretation of the Additional 
District Magistrate. 

[6] The decision in this cose turns on the 
question of liability of the applicant to pay tax 

cnnvi f’ He - ACt ' If h ® is liable t0 PW tax - his 

conviction is proper. If not. ho was not bound 
to get himself registered under s. 8, and his 
conviction is illegal. 

consider tho provision 
relating to incidence of taxation. The matorial 

Act says: . 
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ance with the provisions of this Act on all 
effected after the commencement of this Act." 
Taxable quantum as defined in s. -2 (i) means : 

“(a) in relation to any dealer who himself manafao- 
tures or produces any goods for purposes of sale by 
himself, five thousand rupees; or 

(b) in relation to dealers not falling within cl. (a), 
snch sum or sums as may be prescribed." 

The limit in case of an importer of goods and 
other dealers is prescribed by R. is which is as 
follows: 

“The taxable quantum in relation to dealers not 
falling within sub-cl. (a) of cl. (i) of S. 2 shall be 
Rs. 5,000 for importers of goods and Rs. 25.000 for 
other dealers. 

We may here reproduce tho definition of turn¬ 
over : 

“ ‘Turnover' means the aggregate of the amounts of 
sale prices and parts of sale prices received or receiv¬ 
able by a dealer in respect of the sale or supply of 
goods or in respect of the sale or supply of goods in 
the carrying out of any contract, effected or made 
during the prescribed period." 

[8l We have to construe the words ‘five thou¬ 
sand rupees’ specified in s. 2 (i) and R. is. One 
of tho rules of construction is that words must 
be construed with refcrcnco to the context. 
Tho words cannot bo effectively construed if 
they are divorced from the context. Tho words 
‘five thousand rupees’ in s. 2 (i) (a), in our opin¬ 
ion, refer to tho turnover of goods manufac- 
tured or produced by a dealer for purposos of 
salo by himself. It is only when the sale price 
of goods manufactured or produced by a dealer 
exceeds Rs. 5,000 that lie becomes liable to pay 
tax under S.4 (l) of the Act. The words do not 
refer to tho sale prico of goods not manufactur¬ 
ed or produced by a dealer. 

[9] A dealer who himself manufactures or 
produces any goods for sale is not liable if the 
sale price of goods manufactured or produced 
by him is less than Rs. 5000; nor does he become 
liable if tho turnover comprising the sale price 
of goods manufactured or produced by him and 
of other goods locally obtained exooeds Rs. 5000 
but does not exceed Rs. 25,000. The same inter¬ 
pretation applies to R. is. The words “five 
thousand ’ refer to the turnover of imported 
goods and not to goods obtained locally. It is 
only when the sale price of goods imported ex¬ 
ceeds Rs. 5000 that an importer of "oods be 
Mmes liable under S. 4 (l) of the Act to pay tax 
So long as the sale price of imported goods does, 
not exceed Rs. 5000, an importer is not liable 
to pay tax under s. 4 of the Act. There is no 
liability by an importer to pay tax if tho sale, 
price of imported goods is loss than Rs. 50o3 
and the turnover does not exceed Rs. 25,000 

[10] The effect of S.2(i) and r. i 8 is to ornate 

m e fi c rr fdeaIorsf "- p c urposos ° f taxati °a. 

The first oloss consists of persons who deal 
mawly in the sale of goods manufactured or 
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produced by them. The turnover for this class 
is fixed at Rs. 5000. The second class consists 
of persons who deal mainly in the sale of im¬ 
ported goods and the turnover of the imported 
goods is fixed at Rs. 5000. The last class con- 
sists of persons whose turnover of goods manu¬ 
factured or produced by themselves for sale or 
whose turnover of imported goods does not ex¬ 
ceed Rs. 5000. The applicant imported goods of 
the value of Rs.784 only. He cannot, therefore, 
be said to be dealer whose main business was 
sale of imported goods. He really comes under 
the third category of dealers and the taxable 
quantum for him is Rs. 25,000 fixed by R. IS. 

[11] The contention of the prosecution that a 
dealer whose turnover of imported goods even 
though of a rupee will be liable to pay tax if 
the total turnover is in excess of Rs. 5000 can¬ 
not be accepted. It is not based on a reasonable 
interpretation of S. 2 (i) and R. IS. There is no 
reason why a person whose turnover of import¬ 
ed goods is negligible or does not exceed Rs. 5000 
should bo liable to pay tax so long as the total 
turnover does not exceed Rs. 25,000. 

[ 12 ] It is a well-established rule that the sub¬ 
ject is not to be taxed without clear words for 
that purpose. The Act is a fiscal enactment and 
has, therefore, to be construed strictly and any 
ambiguity or doubt arising out of its interpre¬ 
tation has to be resolved in favour of the sub¬ 
ject. We may refer to the observations of the 
Judicial Committee in Oriental Bank v. Wright, 
(18S0) 5 A. C. S42 : (50 L. .1. P. C. l). 

“If a statute professes to impose a charge the rule 
is that the intention to impose a charge upon a subject 
must be shown by clear and unambiguous language.” 

We may also refer to the remarks of Collins 
M. R. in Attorney-General v. Selborne , (1902) l 
K.B. 388 at p. 39G : (71 L. J. K. B. 269), where he 
cites a passage of Lord Cairns in Partington v. 
Attorney-General , (18G9) L. R. 4 H. L. 100 at 
p. 122 : (33 L. J. EX. 205) :• 

“I am not at all sure that, in a case of this kind 
—a fiscal case—form is not amply sufficient; because, 
as I understand the principle of all fiscal legislation, 
it is this : If the person sought to be taxed comes 
within the letter of the law he must be taxed, however 
great the hardship may appear to the judicial mind to 
be. On the other hand, ‘if the Crown, seeking to re¬ 
cover the tax cannot bring the subject within the letter 
of the law, the subject is free, however apparently 
within the spirit of the law the case might otherwise 
appear to be. In other words, if there be admissible, 
in any statute, what is called an equitable construc¬ 
tion, "certainly such a construction is not admissible 
in a taxing statute, where you can simply adhere to 
the words of the statute.” Therefore the Crown fails 
if the case is not brought within the words of the 
statute, interpreted according to their natural mean¬ 
ing; and if there is a case which is not covered by the 
statute so interpreted that can only be cured by legis¬ 
lation, and not br an attempt to construe the statute 
benevolently in favour of the Crown.” ' 


ll3J The interpretation of the learned Addi¬ 
tional District Magistrate is not warranted by 
the scheme of the Act and the language of 
R. 18. Such an interpretation leads to injustice 
and absurdity. In Mt. Hasinabai v. Shri - 
kishandas , I.L.R. (1947) Nag. 402 : (a. I. R. (35) 
1948 Nag. GO), it was held that where one con¬ 
struction leads to absurdity and the other 
makes the statute logical, the latter construc¬ 
tion is to be preferred as every effort should be 
made to make sense and not nonsense of legis¬ 
lation. 

[14] The applicant, in our opinion, was not 
liable to pay tax. He did not contravene the 
provision of S. 8 of the Act and his conviction 
is illegal. 

[15] We set aside the judgments of the two 
Courts and acquit the applicant. Fine, if paid, 
will be refunded. 

K.S. Accused acquitted . 
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Hemeon Ag. C. J. and Mudholkar J. 

Shri Wasudeoraoji Shearey — Applicant 
v. Shri A. D. Marti , Managing Editor “Ilita - 
vada" — Opposite'-Party . 

Misc. Criminal Case No. 99 of 1950, D/- 18-9-1950. 

(a) Contempt of Courts Act (1926), S. 1 — Con¬ 
tempt of Court—Newspaper—Rights & privileges 
—Reports of proceedings. 

The publication in newspapers of reports of pro¬ 
ceedings before a Ct. of Jaw must bo true <fc accurate 
A it must be without malice. The privilege quite 
obviously does not extend to the publication of false 
opinion on the facts of the case which may operate 
prejudicially to a party to the proceedings before the 
Ct. The right of a newspaper even to publish a faithful 
account of the proceedings before a Ct. of Jaw is sub¬ 
ject to the condition that the publication doe3 not 
lend to prejudice materially the fair trial of a case 
before a Ct. of law. [Paras 18, 19] 

Anno. 0. C. Act, S. 1, N. 3. 

(b) Contempt of Courts Act (1926), S. 1 — Con¬ 
tempt of Court-Newspaper-Rights and privileges 
—Publication of documents. 

The publication of a document filed in a pending 
case would amount to contempt if it was published 
with the clear intention of causing prejudice or if it 
wa 3 calculated to cause prejudice to a trial which is 
pcndioR. 

(Held ou facts that reproduction of some portions 
of a document filed in a criminal case did not pre¬ 
judice a fair trial of the case.) 

Anno. C. C. Act, S. 1, N. 3. 

(c) Contempt of Courts Act (1926), S. 1 - Con¬ 
tempt of Court - Counsel - Publication of his 
remarks. 

It is the duty of the Mag. to see that counsel did 
not overstep the limits of propriety by levelling cheap 
abuse, & that too without provocation, on the opposite 
party. Even so, the reproduction of such remarks by 
the 'counsel in a newspaper would not, % apart from 
proof of intention or of a tendency to P re J udl <f * l *}\ 
trial, call for action. [Para J1J 

Anno. C. 0. Act, S. 1, 3. 


1951 

(d) Contempt of Courts Act (1926), S. 1—Juris¬ 
diction of Courts. 

The jurisdiction in contempt, though very necessary 
<t very salutary, is to be used only when there are 
strong grounds for doing so because if a person is 
dealt with in this jurisdiction he has no statutory 
right of appeal. [Para 31J 

Anno. C. C. Act, S. 1, N. 2. 

(c) Contempt of Courts Act (1926), S. 1 — Con¬ 
tempt of Court — Newspapers — Rights and pri¬ 
vileges. 

When a newspaper publishes an account of a pending 
proceeding, it does so at great peril. If in any case, 
prejudice to a party is apprehended or results from 
publication or where a Ct. is scandalised, hewever 
innocent be the persons in charge of the publication 
of the nowspaper, they would run the risk of incurring 
the penalty of the law. [Para 32] 

Anno. C. C. Act, S. 1, X. 3. 

(1) Contempt of Courts Act (1926), S. 2 —Practice 

6 procedure. 

Where an nppet. in a proceeding for contempt of 
Ct. avers in*his afliJavit that he has reliable informa¬ 
tion that the non-appet. was the legal correspondent 
of a newspaper but does not indicate the source of his 
information, tho affidavit is worthless A must ho 
disregarded. (Para 33] 

Anno. C. C. Act, S. 2, N. 2. 

(g) Contempt of Courts Act (1926), Ss. 1, 2 — 
Nature of proceedings — Right of contemner to 
make affidavit, 

Though proceedings for contempt of Ct. are iu the 
nature of criminal proceedings, there is nothing to pre¬ 
clude an alleged contemner from making an affidavit 
because he is not placed under the same disability as 
an accused person. So, when an alleged contemner 
does not deny on affidavit an allegation made by the 
appet. ho runs the risk of the appet’s. statement being 
accepted A acted upon. [p ara 34] 

Anno. C. C. Act, S. 1, N. 1; S. 2, N. 2. 

Ii. K. Thalcur , K. K. Thakur and S.C. Ghost — 
for Appet.; S. C. Dube — for Non-Appct. ; B. V . S. 
Mini-/or himself : T. L. Sheode, Advocate-General 

7 o i }t he S t aU: J ’ Pi Dwivedi — for Applicant , 
K. S. Bharadwaj. 

Hemeon Ag. C. J.— I agree. The principlo 
on winch the Ct. acted in cases of this kind 
Jiad been clearly stated in Beg v. Payne, (189G) 
12 T. I*. R. 321, by Lord Russel who said : 

The appet. must B how that something has been 
published which either is clearly intended, <jr at least 
>s calculated, to prejudice a trial which is pending.” 

This dictum was Quoted with approval by 
Hewart L. C. J. in Rex v. Editor of the 
Daily Mail, (1928) 44 t. L. r. 303; and so also 
were his'additional observations : 

..... there should bo no such application mado 
unless tho thing done is of such a nature as to require 
the arbitrary & summary interference of the Ct. in 
order to enable justice to be duly 4 properly adminis¬ 
tered without any interruption or interference.” 

[2] In In re 'Finance Union" Yorkshire 
1 rovident Assurance Go. v. "Review" Publi . 
shers, (1895) 11 x. L. R. 167, Wright J. was of 
the view that the summary jurisdiction ought 
only to bo exoroised whon it is probable that 
the publication will substantially interfere with 
a fair trial; k at p. n of Halsbury’s “Laws of 
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England", Edn. 2, vol. vif, reference is made 
to a bead-roll of decisions to the effect that the 
Ct. discourages applns. for attachment or com¬ 
mittal where the contempt is slight. 

(3) Iu the present case the publication does 
not amount even to a slight contempt & even if 
it had done, the appln. could not succeed. I feel 
it proper, however, in general to remind those 
responsible in this State for the production of 
newspapers of the special responsibility which 
devolves on them of seeing that everything 
which might have the effect of prejudicing or 
prepossessing the mind of any judicial officer, 
juror or potential witness, who might bo con¬ 
cerned with a pending case, is excluded from 
their columns. 

(4] Mudholkar J. —This is an appln. under 
S. 3, Contempt of Courts Act, for taking action 
against Shri A. D. Mani, the Managing Editor 
of the “Hitavada", Nagpur iti respect of three 
publications appeared in the issues of the 
"Hitavada"dated 23-2-1950, 9-3-1950 A 31-3-1950. 
During the pendency of tho proceedings before 
this Ct. an appln. was mado for joiuing Shri 
R. V. S. Maui, Advocate, Nagpur, as a uon- 
appet. to this appln. on tho allegation that lie is 
tho legal correspondent of tho “Hitavada” k 
that tho threo impugned publications are based 
on tho reports sent by him. Hidayatullah J. & 
myself allowed this appln, subject to the objec- 
tion at the hearing. 

Co] Tho circumstances under which tho pro- 
sent appln. has come to be tiled aro these : On 
21-2-1950 Sln i G. D. Kavkaro, tho editor of a 
wcokly nowspaper called "Now Leader" pre¬ 
sented a complaint before a Mag. of the First 
Class, Nagpur, against tho appet. Shri W. G. 
Sheoroy who is tho Managing Editor of a daily 
nowspaper called "Nagpur Times”. In that com¬ 
plaint Shri Karkaro lias accused Shri Sheoroy 
of tho commission of offences under Ss. 500 k 
504, Penal Code by publishing in the "Nagpur 
Times" an article which, according to him, 
besides boing defamatory was insulting 4 likely 
to cause breach of tho public peace. 

[6] Shri Karkaro, it would scorn, appeared 
before the Mag. on 22-2-1950 & tho Mag. re¬ 
corded his verification on that date. In tho 
issue of tho “Hitavada” of 23-2-1950, a column 
appeared concerning the complaint instituted 
by Shri Karkaro. After mentioning tho names 
of the accused k tho two sections of tho Penal 
Codo under which tho complaint was mado, tho 
provisions of s. 504, Penal Code, wore set out in 
extenso k a roforonco was mado to tho article 
which was alleged by Shri Karkaro to be do- 
famatory. Besides this, a substance of tho cor. 
tain statements made by Shri Karkaro in tho 
complaint as well as of some of those in the 
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Ct. was given & reference was made to some 
statements contained in the impugned article. 

[ 7 ] According to the appet., this publication 
amounts to a contempt of Ct. because it has a 
tendency to prejudice Ins trial Sc also because 
publication of an account of pending proceed¬ 
ings Sc of documents filed in such proceedings 
is not permissible. 

[8] The next hearing of the case before the 
Mag. was on 9-3-1v50. The appet. & his co¬ 
accused in the case did not appear in Ct. in 
person but appeared only through counsel. Shri 
R. V. S. Maui, who appears for Shri Karkaro 
in the cr. cases, drew the attention of the Ct. 
to the absence of the accused & pointed out that 
that was irregular. Thereafter, there was a 
general discussion on the point in which counsel 
for the accused as well as the Mag. took part. 
Ultimately, the accused appeared in person Sc 
then the question arose whether they should 
be released on their furnishing personal re¬ 
cognisances. Shri R. V. S. Muni objected to 
their being so released Sc when the counsel for 
the appet. suggested that the accused were res¬ 
pectable persons, Shri R. V. S. Maui stated as 
follows: “I deny they are respectable. They 
are not respectable persons who write nasty 
articles.” During the discussion that took place 
Sbri R V. S. Mani referred to the 'Nagpur 
Times’ as a ministerial organ Sc appears to have 
suggested that it is because of this that the 
appet. Sc his co-accused were asking for special 
treatment. The observations of Shri R. V. S. 
Mani were not lost on the Mag. for he stated 
on two occasions that he stood above party 
politics. An account of the day’s happenings in 
the Ct. appeared in the issue of the ‘Hitavada’ 
of 9-3-1930. This account, except the first Sc the 
last two paras, has the appearance of being a 
verbatim report. 

[9] According to the appet. the statement of 
Shri R. V. S. Mani that he (the appet.) is not a 
respectable i>erson is defamatory Sc the publica¬ 
tion of the account of the day’s proceedings, Sc 
particularly of the defamatory statements, 
amounts to a contempt of Ct. Further, accord¬ 
ing to him, the report is not a full account of 
the day's proceedings but it is a partisan report 
calculated to prejudice a fair trial. 

[10] The hearing of the cr. case was taken 
up again on 30-3-1930. On that date, the only 
point discussed was whether exemption from 
personal appearance should be granted to the 
appet. & his co-accused. In the course of the 
discussion Shri R. V. S. Mani made the follow¬ 
ing observation: 

“As for accused Sheorey, lie has no other work 
except writing such disgraceful articles under the 
name of “Free Lance”. An! if he is asked to be pre¬ 


sent in the Ct., it will act as a corrective to such a 
disgraceful journalist.” 

Shri Tambay protested against this Sc asked for 
the shelter of the Ct. but does not appear to 
have secured it. The account of the day’s pro¬ 
ceedings in the Ct. appeared in the issue of the 
‘Hitavada’ dated 31-3-1950 including the parti¬ 
cular statements of Shri R. V. S. Mani which 
I have quoted above. 

[11] According to the appet. this publication 
is also contempt of Ct. for the following reasons: 

‘‘(1) It is not a complete report Sc it omits to re¬ 
produce all that happened Sc particularly some mate¬ 
rial submissions made by Shri Tambay, counsel for 
the accused. 

(2) It tends to create an impression that the accused 
had no case for grant of exemption ns claimed Sc that 
the submissions made on behalf of the complainant 
were an effective answer to submissions made on 
behalf of the accused. 

(3) It tends to glorify the complainant’s*6ide at the 
expense of the accused Sc to belittle rediculo the 
side of the accased. 

(4) It gives emphatic publicity to libellous state¬ 
ments about the accused S: thereby tends to create 
prejudice in the mind of the public as well. 

(5) It tends to hamper Sc prevent fair trial of the 
issues in the case.” 

[ 12 ] Shri A. D. Mani, in his affidavit, denies 
that the reports are partisan or that they are 
likely to prejudice a fair trial. According to 
him, the Courts of law being public institutions, 
the people at largo are entitled to know what 
goes on there & it is the responsibility as well 
11 s the duty of the press to keep the public 
truly, accurately & fairly informed of the pro¬ 
ceedings before the Cts. Shri A. D. Mani asserts 
that the reports published in the ‘Hitavada’ of 
the proceedings in a Court of law are a special 
feature of the paper A that in publishing them 
a high standard of veracity, accuracy & fairness 
is maintained. He states that the reports pub¬ 
lished on each of the three occasions conformed 
to that standard. 

[13] On the question of not reproducing 
everything that transpired in the Ct. Shri 
A. D. Mani has stated particularly with refer¬ 
ence to the proceedings on 30-3-1950, that if 
everything said on that day wero published, at 
least 14 columns of the newspaper would have 
been occupied by the account. He has denied 
that there were any omissions of the statements 
or remarks of Shri Tambay who appeal's for the 
appet. in the cr. case. Further, according tc 
him, even if it be found that there were such 
omissions as alleged by the appet., they are not 
material & therefore no substantial misrepre¬ 
sentation can be said to have resulted from 
them. As regards the two statements, which, 
according to the appet. are defamatory, the 
defence of Shri A. D. Mani is that those state¬ 
ments having been made in the proceedings 
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before a Court of Law were privileged A there¬ 
fore their publication does not amount to con¬ 
tempt of Ct. I may add that Shri A. D. Mani 
has in fact denied all the allegations made by 
the appct. concerning the publication which 
appeared in the Hitawada of 31-3-1950. 

[14] The first question is what are the rights 
& privileges of a newspaper with regard to the 
publication of reports of proceedings before a 
Court of Law & with regard to the publication 
of documents filed in those proceedings. It 
would be useful to set out the view taken on 
the matter in four leading cases on the subject. 
First, I would refer to Stockdalc v. Hansard , 

3 State Trials (N.S.) 723. The observations of 
Littledale J. who was one of the Judges who 
decided the case, at page 9*23 are pertinent. He 
said : 

”It is upon the ground that Courts of justice are 
open to the public, that what passes there is public at 
the time, & that it is important that all persons should 
be able to scrutinize what is there done, that the publi¬ 
cation of everything which there passes has been 
thought to be lawful. I for one do not go that .length, 
but think, with some Judges of great name who have 
gone before me, that the doctrine is to be taken with 
muck limitation.’' . 

[15] Next, I would refer to Davison v. Dun¬ 
can, (1857) 2G L.J.Q.B. 104 : (5 W. R. 2-53) where 
Lord Campbell C. J. observed at p. 10G : 

“A fair statement of what takes place in a Court of 
justice is privileged A it is a most beneficial law that 
it should be so, as tbo public havo a great interest in 
knowing wbat occurs there A the inconvcnicuccs which 
can arise from such a publication (evidently the learn¬ 
ed Judge watf meaning inconveniences to the parties 
concerned in the cause before the Ct.) are infinitesim¬ 
ally small in comparison with the benefits which result 
from, it." 

In the case before Lord Campbell the question 
was mooted whether the privilege attaching to 
the publication of proceedings before the Ct. 
could not be extended to public meetings. While 
justifying the privilege in respect of proceedings 
before a Court of law on the ground that those 
proceedings were subject to the control of the 
presiding Judge, Lord Campbell refused to ex¬ 
tend that privilege to the proceedings of public 
meetings because such proceedings were not 
subject to a control which could bo equally 
efficacious. 

[16] The third case is The King v. Wright , 
(1799) 8 T. R. 293: (101 e. R. 1396). In that case, 
Lawrence J. took a view which coincides with 
that of Lord Campbell. 

[17] The last case on the point is the decision 
of the House of Lords in Macdougall v. Thomas 
Knight , (1889) 14 A. 0. 194 : (58 L. J. Q. B. 537). 
There, Lord Fitz-Gerald expressed his opinion 
thud: 

“Tbo privilego which attaches to the publication of 
the proceedings of Courts of justice rests on the foun¬ 
dation that tho law of this land is administered 
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publicly A openly, A its administration is at once sub¬ 
jected to, A protected by, the full A* searching light of 
public opinion A public criticism. The openness A 
publicity of our Cts. forms one of the excellences oi 
our practice of the law, A' admits of exception only in 
rare cases of such a character that public morality 
requires that the proceedings should be in camera 
wholly or iu part.” 

[is] It is implicit in all those decisions that 
the publication in newspapers of reports of pro¬ 
ceedings before a C-oiut of law must' be true A 
accurate A that it must be without malice. This 
is made amply clear by the decision in the 
Court of Appeal in Kimber v. The Press Asso¬ 
ciation Lid ., (1S93) 1 Q. B. G3: (02 L.J.Q.B. lo2>, 
which expressly deals with publication of pro¬ 
ceedings in a pending case. The privilege quite 
obviously does not extend to the publication of 
false opinion on the facts of the case which may 
operate prejudicially to a party to the proceed¬ 
ings before the Ct. Indeed, the law attaches the 
utmost importance to ensure a fair trial of a 
cause before a Court of law. The aim of the law 
relating to contempt is to secure this. 

[19] Indeed, Courts of law exist for the pur¬ 
pose of adjudicating upon the rights of litigants 
A it is important that nothing should be allow¬ 
ed to be said or dono which would obstruct a 
litigant in prosecuting his claim or defence. It. 
would, therefore, seem that the right of a news¬ 
paper even to publish a faithful account of the 
proceedings before a Court of law is subject to 
the condition that tho publication does not tend 
to prejudice materially the fair trial of a case 
before a Court of law. This would also appear 
from decisions to which I would advert pre¬ 
sently. 

[20] In Roach v. Hall, (1742) 2 A. T. K. 4G9 : 
(2G E. R. G33), Lord Hardwicko laid down tho 
rule, which has always sinco been accepted by 
tho Cts. in England & in India, that : 

“Nothing is more incumbent upon Courts of justice 
than to preservo their proceedings from being mis¬ 
represented; nor is there auything of more pernicious 
consequonce than to prejudice tho minds of the public 
against persons concerned as parties iu causes beforo 
the cause is finally heard.” 

It is on the basis of this rule that Sir R. Malins 
V. C. held in In re Cheltenham and Swansea 
Rly. Carriage tC Wagoti Co., (18G9) S Kq. 580, 
fclmt the publication in a newspaper of a ptn. 
for winding up a co., containing charges of 
fraud against the director, amounted to a con¬ 
tempt of Court. 

[ 21 ] In Bowden v. Russel, (1877) 4G L. j. ch. 
•114 : (8G l.t. 177), tho same learned Judge took 
tho view that a pltf. who publishes a statement 
of olaim containing charges injuriously affeot- 

mg the deft.’s character is guilty of contempt 
of Ct. 
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• 22 ] In Cliessliire v. Strauss, (1S9G) 12 T. L. 
r*. 291, the publication in a newspaper of a state¬ 
ment of claim containing matter defamatory 
to the deft, in a pending case was held to 
amount to a contempt of Ct. 

.23] There are certain Indian decisions which 
also take the same view. I would refer to some 
of them. In Bennett Coleman £ Co. v. G. S. 
Monga, A.I.R. (23) 1936 Lah. 917 : (38 Cr. L. J. 
73), a D. B. of the Lahore H. Ct. held that the 
publication in a newspaper of a plaint reflecting 
severely on the deft.'s conduct amounts to con¬ 
tempt of Ct, In this case, the learned Judges 
relied on the English decisions referred to 
above. Again, in In re Vidya Sugar Kapur , 
A. I. R. (25) 193S Lah. 815 : (-10 Cr. L. J. 156), it 
was held that the publication in a newspaper of a 
complaint charging certain persons of abduction 
amounts to contempt of Ct. Similarly, in In re 
Kalidas J. Jhaveri , 22 Bern. L. R. 31 : (A.I.R. 
(7) 1920 Bom. 174: 21 Cr. L. J. 782) A In re M. 
K. Gandhi , 22 Bom. L. R. 368 : (A. I. R. (7) 1920 
Bom. 175 : 21 Cr. L. J. 835 F.B.), it was held that 
the publication in a newspaper of a document 
liled in a pending case amounts to a contempt 
of Ct. 

[24] It has no doubt been held in Atindra 
Narayan v. Uemant Kumari, A.I.R. (21) 1934 
cal. 606 : (152 I.C. 900), that the publication in 
a newspaper of copies or resumes of pleadings 
A- similar documents in pending suits does not 
amount to contempt of Ct. The learned Judge, 
who decided the case, distinguished the deci¬ 
sions iu In re Cheltenham and Swansea Iilij. 
Carriage £ Wagon Co , (lSG9) 8 Eq. 5S0 & in 
other cases where the publication of pleadings 
in pending proceedings was held to amount to 
contempt of Ct. on the ground that in those 
cases the pleadings contained highly defama¬ 
tory matter. The learned Judge, however, 
expressed the opinion that if the editors & pro¬ 
prietors of newspapers take upon themselves to 
publish copies or resumes of pleadings A similar 
documents in ponding suits, they do so at con¬ 
siderable risk. From this, it would appear that 
even this case does not really lay down a pro¬ 
position contrary to that laid down in the cases 
referred to by me above. 

[25] It would, I think, be useful to refer in 
this connection to a comparatively recent deci¬ 
sion in Gaskell £ Chambers Ltd . v. Hudson , 
(1936) 2 K.B. 595 : (105 L. J.K.B. 734). The deft, 
to an action published a statement of claim 
made by the pltf. during the pendency of the 
trial &, along with it, published certain com¬ 
ments on that statement. The pltf. thereupon 
moved for attachment for contempt of Ct. The 
argument advanced on behalf (sic) was that in 
every case, when action i3 pending, it must be 


a contempt of Ct. to circulate a pleading, even 
the pleading of one’s own opponent, with com¬ 
ment, because such an action may possibly 
deter witnesses from doing what otherwise they 
would have done. Lord Hewart C. J. who was 
one of the three Judges before whom the 
matter went up observed that no case goes near 
to establishing the proposition contended for on 
behalf of the pltf. A that each case must be 
considered upon its own merits. He was of opin¬ 
ion that it was useless to contend that the 
circulation of the documents which were dis¬ 
tributed in the cose amounts to contempt of Ct. 
apparently because there is nothing in the 
documents which is clearly intended or even 
calculated to prejudice the trial which was 
pending. 

[26] Another Judge who heard the case, Du 
Parcq J., observed : 

“Publication of pleadings in an action in certain 
circumstances amounts to a contempt of Ct.; while in 
other circumstances it may not. Making unfavourable 
comments upon another party to the action may 
amount to a contempt of Ct. though it will not in 
every case be a contempt of Ct. It has also to be borne 
in mind that, even if it be established in a particular 
case that something has been done which does amount 
to a contempt of Ct., an appln. for attachment or com¬ 
mittal still ought not to be made unless, as my Lord 
has said, that contempt is calculated really to inter¬ 
fere with a fair trial." 

la his opinion, it was absurd to say that tho 
publication by the deft, of tho statement of 
claim made by the pltf. was likely to prejudice 
a fair trial of the case. 

[27] Tho third Judge, Goddard J., was also 
of the same view. He said: 

“I believe that the cases, somewhat analogous to tho 
present case, upon which Mr. Groom-Johnson sought 
to rely can be divided into two classes. There are, for 
instance, Perry's case and Bowden v. Russel , (1877) 
4G L. J. Ch. 414 : (3G L. T. 177), tho case before 
Malins V. C., which establish that the Ct. will not 
allow its process to be made the vehicle of a libel upon 
other persons, A that if tho litigant uses the process 
as a means of disseminating a libel, the Ct. will not 
put the injured person to the expense A delay of 
bringing an action to remedy the injury, but will, if 
asked to do so, interfere in a summary way by treat¬ 
ing it as a contempt of Ct. to use its process as a 
means of disseminating libels. That is almost a self- 
evident proposition. The other class of caso illustrated 
by the judgment of Maugham J. in the case of In re 
William Thomas Shipping Co., (1930) 2 Ch. 3GS : (99 
L. J. Ch. 560), to which reference has been made, is a 
class of aifidjiihcre an attempt has been mado to inti¬ 
midate witnesses in or the parties to an action.” 
According to him, tho facts of the case before 
him were far removed from either of theso two 
cases. 

[28] It would thus appear that tho publica¬ 
tion of a document filed in a pending caso would 
amount to contempt if it was published with 
the clear intention of causing prejudice or if it 
was calculated to cause prejudice to a trial 



1931 Wasudeoraoji v. A. D. 

which is pending. That is the principle deduci- 
ble from all the cases to which I have referred. 

(29] In tho present case, no document as such 
filed in the cr. case has been published. What 
the Hitavada has done is to reproduce some 
portions of the complaint or, may be, to give a 
gist of what the complaint contains, in the 
publication of 23-2-1950. No doubt, along with 
it s. 504, Penal Code, has been reproduced A so 
also some statements made by Shri Karkare in 
his verification. Even then, there is nothing 
that I can find in the publication which can 
reasonably be said to prejudice a fair trial of 
the appet. In these circumstances, even if it 
were assumed for a moment that the publica¬ 
tion amounts to contempt—A in my opinion it 
does not—there is no ground whatsoever for 
taking any action. 

(30] Now as regards the publication of accounts 
of what happened at the two hearings of the 
criminal case in tho Ct. Here, there is a 
difference between the versions of the appet. A 
non-appet. 1 . The version of the appet. is on 
affidavit. The uon-nppct. has not filed any 
counter affidavit but has remained content with 
merely denying the correctness of the version 
of the appet. I must, therefore, accept the ver¬ 
sion of the appet. as correct. Even accepting 
it, it is not easy to see how the two accounts 
differ materially. No doubt, had the report 
been published more fully A in the manner 
appearing in the affidavit of the appet. perhaps 
Shri Tambay’s advocacy of tho case of tho 
appet. before the Mag. would have appeared 
more prominently than it does in tho account 
published in the ‘Hitavada’. It may be possible 
to say that the omissions complained of by the 
appet. have the effect of showing Shri R. V. S. 
Mani in a better light than Shri Tambay. If 
that was done deliberately by the roporter, it 
is indeed unfortunate but I cannot see how it 
can affect the fair trial of the appet. or tho fair 
decision of any question relating to him. Even 
if the version of the appet. is accepted, there is 
nothing from which it could be inferred that 
his opponent was glorified while he was tried to 
be ridiculed. No impartial reader of tho two 
versions can possibly come to the conclusion 
contended for on behalf of tho appet. 

[8i] There are, however, two remarks of 
Shri R. V. S. Mani, one reported in the ‘Hita¬ 
vada' of 9-8-1950 A the other in that of 81-8-1950, 
which, to put it mildly, are very unfortunate! 
Even so, no proceedings 'for contempt could be 
taken because of their publication unless it 
could bo said that their publication was calcu¬ 
lated to interfere with the due course of justice 
by prejudicing a fair trial of the case. Moreover, 
there is nothing to show, A no suggestion even, 
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that Shri A. D. Mani has any malice against 
the appet. There is no dispute about the accu¬ 
racy of the reporting of the two remarks. In 
my opinion, such remarks ought not to have 
been made A indeed it was tho duty of the 
Mag. to see that counsel did not overstep the 
limits of propriety by levelling cheap abuse A 
that too without provocation, on the appet. 
Even so, the reproduction of these remarks in 
tho report would not, apart from proof of inten 
tion or of a tendency to prejudice a fair trial, 
call for action. If they are defamatory, the 
appet. has got a remedy at law, A it is not, iu 
my view, open to him to invoke tho extra-ordi¬ 
nary jurisdiction of this Ct. It is clear, on 
authorities, that the jurisdiction in contempt, 
though very necessary A very salutary, is to be 
used only when there aro strong grounds for 
doiug so because if a person is dealt with in 
this jurisdiction he has no statutory right of 
appeal. 

(32] These reasons would, I think, suffice to 
show that no action is called for against Shri. 
A. D. Mani. I would, however, reiterate what 
was said in T. B. Hawkins v. D. P. Mishra, 
I. L. R. (1949) Nag. 640, that when a newspaper 
publishes an account of a pending proceeding, 
it does so at groat peril. I would add that it 
would, therefore, behove the persons concerned 
to obviate publication of any matter, even 
though it muy havo actually transpired iu a 
court of law, whicli is calculated or lias a ten¬ 
dency to prejudice tho fair trial of a case before 
the Court. If, in any case, prejudico to a party 
is apprehended or results from publication or 
where a Court is scandalised, however innocent 
bo the persons in chargo of tho publication of 
the newspaper, they would run the risk of 
incurring the penalty of the law. 

[33] Now as regards Shri R. V. S. Mani. I 
may point out that his objection is evasive in 
that ho does not admit or deny whether he was 
the legal correspondent who reported tho pro¬ 
ceedings in the case pending before the Mag. 
He objects to making any categorioal reply in 
the absence of a proper affidavit from the 
appet. Here, I may mention that what tho 
appet. has averred in his petn. is that ho has 
roliable information that Shri R. V. S. Mani 
was the legal correspondent. He has, liowevor, 
not disclosed sourco of tho information. Shri 
R. V. S. Mani contends, A I think rightly, that 
unless the source is indicated, the affidavit is 
worthless A must bo disregarded. The deoision 
in Amulya Chandra v. Satis Chandra, A.I.R.I 
(19) 1932 Cal. 265 : (83 Cr. L. J. 369), on which 
he relies supports his contention. I agree with 
the view taken in that caso. 
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[34] It was suggested to Shri R. V. S. Mani 
during the course of the arguments that he 
might file an affidavit denying that lie was the 
correspondent if in fact ho was not. He, how- 
ever, declined to do so & pleaded Art. 20 (3) of 
the Constitution in defence. According to him, 
by virtue of this article he could not be forced 
to make an affidavit. It was not the intention 
of anyone to force Shri R. V. S. Mani to make 
an affidavit. He was only given an opportunity 
to make one if he so chose. Moreover, though 
proceedings for contempt of Ct. are in the nature 
of criminal proceedings, there is nothing to 
preclude an alleged contemner from mak¬ 
ing an affidavit because he is not placed under 
the same disability as an accused person. So, 
when an alleged contemner does not deny on 
affidavit an allegation made by the appct. lie 
runs the risk of the appct.'s statement being 
accepted & acted upon. 

[35] For these reasons given above, I am of 
opinion that the appln. must be dismissed with 
costs against both the non-appets. Counsel's 
fees Rs. 100. Costs of the paper book will of 
course be borne by the appct. 

D.H. Application dismissed. 
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Hidayatullah J. 

Gendalal Motilal — Appct . v. Mathuradas 
Bamprasad and others — Non-Applicants. 

Civil Revn. No. SCO of 1919, D/- 2G 12-1950. 

(a) Arbitration Act (1940), S. 14 (2) -Arbitrator 
—Power to file award. 

An arbitrator can file an award in Cfc. The mere 
circumstance that the arbitrator or arbitrators do not 
mention in their appln that the parties had requested 
them to tile the award is not of much consequence. 

[Para 6] 

Anno. Arb. Act, S. 14 N. 2. 

(b) Limitation Act (1908), Art. 178-Application 
by arbitrator. 

Article l r '8 does not apply to an appln. made by an 
arbitrator to file an award. Tho rules made by the 
H. C. require the arbitrator to filo the award in a 
particular way. But those rules are merely to make it 
convenient to the arbitrators to forward their award. 
The fact that an appln. is made by the arbitrator is 
not sufficient to import Art. 178. [Paras 7, 8] 

Anno. Lim. Act, Art. 178 N. 1. 

(c) Arbitration Act (1940), S.14 (2)—Application 
by arbitrator - Court failing to issue notice — 
Remedy of arbitrator. 

The law allows an arbitrator a right under S. 14 (2) 
to file an award. He has, therefore, a further power to 
see that his acts are not ignored. Tho Ct. is bound 
to give to the parties notice of the filing of the award, 
& if this is not done, without reason, then the arbi¬ 
trator can move the H. C. in revision, oven if the 
arbitrator i3 not a party to the proceedings. 

[Para 10] 

Anno. Arb. Act, S. 14 N. 2. 

R. O. Sira$~for Appct.; V , K , Sanghi—for Non- 
Appct. 1. 


Order.— The case of the appct. is as follows: 
The appct. was appointed an arbitrator along 
with others under an arbitration agreement 
dated 9-G-1943. The arbitrators delivered their 
findings on 15-G-1943 k an award on 17-7-1943. 
They gave a notice of the making of k the signing 
of the award to the non-appets. on 18-7-1943. The 
award concerned non-appets. l to 4 k the liabi¬ 
lity of non-appet. 1 to the other non-appets. 
It also concerned the liability of one Meghraj 
Liladhar. 

[• 2 ] The whole of the award was filed in the 
Ct, of the First Addl. Dist. J.. Na gpur, at the 
instanco of the creditors who wanted a decree 
against Meghraj Liladhar only. The notice of 
tho proceedings in the civil Ct. was sent only 
to the creditors of Meghraj Liladhar k was not 
sent to non-appets. 2 to 4. Meghraj Liladhar 
contested tho award, k the decision was in his 
favour. This k the dismissal of the suit of tho 
creditors have led to an appeal k an appln. for 
revision both of which are stated to bo pending 
in this Ct. 

[3] Non-appets. 2 and 3 then filed suits against 
non-appet. 1 to enforce the award, k in the 
alternative on tho original cause of action. Non- 
appet. 1 repudiated the arbitration agreement 
& the award k contended that tho creditors 
could not maintain a separate suit. This con¬ 
tention was upheld. 

[ 4 ] We now come to the present proceedings. 
On behalf of tho non-appets. 2 k 3 tho appct. 
as the sarpanch of the arbitrators, made an 
appln. on 27-7-1948 under S. 14 (2), Arbitration 
Act, for filing of tho award k for giving a notice 
to the non-appets. under that section. 

[ 5 ] The lower Ct., while holding that the 
matter of Meghraj Liladhar was separate & 
the present appln. was tenable, held that the 
appln. had to be made within 90 days. It was, 
therefore, held as time-barred, k it was further 
held that the arbitrator had no locus standi to 
make the appln. The present appln. for revision 
has been filed against that order. 

[6] That an arbitrator can file an award ini 
Ct. was decided by Puranik J. as early as 1943J 
in the case reported as Narayan v. Dcwaji, 
I. L. R. (1945) Nag. 323 : (A. I. R. (32) 1945 Nag. 
117). This case k others, to which reference 
shall bo made hereafter, lay that down clearly. 
It was further held by Puranik J. that the 
mere circumstance that the arbitrator or arbi¬ 
trators do not mention in their appln. that the 
appets. had requested them to filo the award 
was not of much consequence. Even one out 
of many arbitrators can filo tho award : see 
R. K. Mishra v. Kundanlal, I.L.R. (1949) Nag. 
272 : (A. I. R. (3G) 1949 Nag. 349). 
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[ 7 ] Ifc has been held in a series of cases that 

E , 178, Limitation Act, as substituted by S. 49 
ch. iv, Arbitration Act, 1940, does not apply to 
arbitrator; 6ee U. N. Mitra's Limitation Act 
(7th edition), page 1107, and also John B. Paos 
v. Soomar, I L R (1942) Kar. 466 : (AIR (80) 

1643 Sind S3), Jayanttlal Jamnadasv.Chkagan- 
lalNathiobhai, I. L. R. (1946) Bom. 118 : (a. I. R. 

(32) 1946 Bom 417); Dwarka Das v. Peary Lai, 

A.I.R. (36) 1949 ALL. 234 at p. 236 : (1948 A. L. J. 

624); Lachhmi Prasad v. Gobardhan Das, A. I. R. 

(35) 1948 Pat. 171; Keshri Mull v. Megh Raj, 
l. L. R. (1942) 2 Cal. 69 : (A I. R. (29) 1912 Cal. 

642) Jai Kishen v. Ram Lai, A. I. R. (3l) 1944 
Lah. 398: (46 P. L. R. 232). I respectfully agrco 
with the reasons given in these cases. 

[8] It is true that the rules of this Ct. require 
jthe arbitrator to filo tho award in a particular 
Jway, but those rules are merely to make it con- 
Jvenient to the arbitrators to forward their 
Jawarda. The fact that an appln. is made is not 
sufficient to import Art. 178, Limitation Act. 

[9] That being so, there is no doubt that the 
lower Court failed to exorcise jurisdiction in 
this case. A revision lies in such circumstanoes. 

See the above-mentioned cases. 

[ 10 ) It was argued that the arbitrator merely 
performs a ministerial act 4 cannot, therefore, 
move this Ct. in revision. Tho arbitrator is 
certainly not a party to the proceedings, but 
when the.law allows him a right under s. U ( 2 ), 

Arbitration Act, to file an award it must be 
conoedod that he has a furl her power to seo 
that his aots are not ignored k ho can pursue 
the matter to a superior Ct. The Ct. is bound 
to give to the parties notice of the filing of the 
award, & if this is not done, without reason 
then the arbitrator can move this Ct. In any 

case , 1 have perused the record of the case k am 

satisfied that the order of the lower Ct. was 
wrong m law k the lower Ct. failed to exercise 
a jurisdiction or at least aoted with illegality 
m denying us jurisdiction. 

Cll) It was pointed out to mo that the award 
having been filed in the Ct. of the Add!. Dist. J 
Nagpur in Civil Suit No. 16-A of 1948, the present 
flppln. is barred under s. 81 ( 4 ), Arbitration Act. 

The learned Judge of the lower Ct. has held 

?:™ n S. m Paraph n of his order. 80 c. 
tion 81 (4) is quite clear, k the deoision of the 

S 0 r d « U J g 6 o^ Iower Ct ‘ waa err °noouB. 

Under s. 24, 0. P. 0., I transfer this case on 

“ the ,9 t> of the A( M1. Disk. J. Nagpur, 
for trial according to law. ' 

No 13 ^ out that Civil suit 

** A °J 1948 now terminated k anothor 

Et Act, is pend. 

been ^ Nag P ur - That has 

H * “» appln - for revision against 

^ dv Rei V 7 - 8 ; 1950 i 8 in this Ct. 

Zl lZ* ° f IM0 -^ of this 
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the present proceedings will go to the Ct. of the 
2 nd Addl. Dist J. Nagpur, to be dealt with by 
him as he deems proper. 

V.S.B. Ordered accordingly . 

* A. I. Re (38) 1951 Nagpur 33 [C . N. 11 .] 
Mangalmurti & Mudholkar JJ. 

Manohar slo Ramkrishna — Appct. v. G. G. 
Desai — Non-appct, 

Miso. Petn. No. 77 at 1950, D/- 191-1951. 

(a) Constitution of India, Art. 226 — Writ of cer¬ 
tiorari against non-judicial act —Certiorari. 

Writs of certiorari & prohibition canmt issue unlees 
the impugned order is a judicial or a quasi-judicial one. 
An order requisitioning property does not fall in either 
category therefore, a writ of certiorari caDnot be 
is9Ue<J - [Para 8) 

(b) Constitution oi India, Art. 226 — “Directions, 
orders or w its - ’—Issue oi. 

Assuming that writs oi mandamus are limited to the 
ordering oi positive aots yet apart from the power to 

issue writs s peoifically named in Art. 226 the H. a has 

been expressly empowered to issue any "directions, orders 
or writs'* for the enforcement of any of the rights con- 
ferred by Part III & for any othor purpose. It is not 
corre.-t to say that "directions, orders or writs” can issue 
only in the oiroumstsnees in whioh the writs named 
specifically can issue because such construction would so 
restrict the meaning of the words "directions, orders or 
writs" os to render them otiose. [Para 8] 

(c) Constitution oi India, Art. 226 — Interpretation 
of. 

The power conferred by Art. 226 on H. Cs. is discre¬ 
tionary. It would not be right to read limitations in the 
wide powers conferred by the general words used therein 
namely, "directions, orders or writ*," merely because 
these words are followed by some speoifio words which 
ooanote a restricted power, more so when tbe Article pro¬ 
vides that the power conferred by the speoifio words is 
included in that conferred by the general words. 

■Hd) C. P. & Berar Accommodation (Requisition) 
Act (LXIII [63) oi 1948)—Validity of — Act whether 
’ n< ™ Provincial Legislature—Govt, of India 

Act (1935), S. 104. 

Except for the purposes of 8. 299, Govt, of India Act, 
1935. the word 'and" has not been defined in tbe Govt! 
of India Aot, 1985. Therefore, that word will have the 

4 MVint 68 - ?* ^ipratation Aot, 1889 (52 

£ 5 j ^'.°** *9*. not on] J "*>«rever it ooonrs in the 

Oovt of In Ha Aot (except B. 299) but also in the notfns 
issued under any provision of the Act. 

Indhs a£° ma* tt he n P0Wer9 R J, ven by 8 * 104 ' Govt, of 
India Act, 1935, the Governor-Gereral had, by Notfn 

ri^d F tb 8l p 47 t° f 21 - 10 - 1947 ' specifically autho! 

Sn P ' OTi “ 0, “ , ,p>8Mature to legislate on the requl- 

"find" L 1 a v WM c0 “ Unded «>at as the word 
land did not include houses, therefore, in so far as the 

al"lft»A(i rh B * rar Aooommodatlon (Requisition) Aot, 1948 
allowed the requisition of houses, it was ulfra viret of tha 
power, of tho Provincial Leg islature : 

b ? Vlrtue 01 ?• 81, Inte T>retation Act, 1689' 
a 8 0f “? ? xpr ^ 8ion *** (n any "instrumS' 

K Act ,natnment & th9re,ore * 

WordTffiS. Act (Lxni w"! 
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The word “hold” has several meanings one of which is 
“possess” but it also mean6 “be the owner of (propert})." 
Taken in the contest of the preceding word “acquire” d: 
that of the following word3 “dispose of," the word “hold” 
in Art. 19 (1) (f) can have no other meaning than “own' 
or “be the owner of.” By the act of requisitioning of 
premises by the Govt, under powers given by the provi¬ 
sions of the C. P. & Berar Accommodation (Requisition) 
Act the ownership o f the owner is not affected. For, des¬ 
pite requisitioning, the owner still continues to have the 
power to deal with his property in ary manner he likes, 
except lettiDg it out or bo in possession thereof. Such an 
abridgement of his rights doe3 not. however, amount to a 
violation of Art. 19 (1) (f). tPara 11] 

(0 Constitution of India, Art. 31 (2)-"Public pur¬ 
pose"—Act of requisitioning accommodation — C. P. 
ABerar Accommodation (Requisition) Act(LXIII [63] 
of 1948), S. 3 (1). 

A public office, whether of the Central or the Provin¬ 
cial Govt, or of a local authority exists for the benefit of 
the public A requisitioning accommodation fer locating 
such office is a “public purpose.” Similarly, a person 
holding an office of profit under the Govt, is charged 
with the performance of public duties. Such a person 
must, for enabling him to discharge his duties, be housed 
vk requisitioning accommodation for him is as much a 
public purpose as is the location of a public office. 

[Para 14] 

(g) Interpretation of Statutes— Language plain — 
Encroachment on rights of individual — Civil P. C. 
(1908), Pre. 

Where the language is plain or where, upon reading 
all the relevant provisions of the Act, no arabi*uity is 
discernible in the words used in a statute, effect will have 
to be given to the words of the statute howsoever serious 
an encroachment on the right-3 of an individual would it 
lead to. [Para 1G] 

Anno. C. P. C., Pre. N. 7. 

(h) C. P. & Berar Accommodation (Requisition Act 
(LXIII [63] of 1948), S. 3 — Whether requisition of 
accommodation is restricted to unoccupied premises 
only. 

The definition of the word "accommodation” in S. 2 
(a) is wide enough to include "premises occupied by the 
owner or any other person." Indeed, from tho fact that 
the word “occupier” itself is defined in S. 2 (b) A from 
the further fact that sub 0 . (2) of S. 3 requires notice to 
be given to the owner as well as tho occupier, it i3 clear 
that the pover to requisition is not, restricted to 
accommodation in unoccupied premises only. [Para 17] 

(i) C. P. & Berar Accommodation (Requisition) Act 
(LXIII [63] of 1948), S. 3 — Reasonability of provi¬ 
sion—Ct. whether can question — Constitution of 
India, Art. 19. 

The question whether a statute or a provision therein 
is reasonable or not is not a matter upon which Cts. of 
law are entitled to pronounce an opinion except when the 
Constitution authorises them 60 to do, as for instance, 
els. (3) to (G) of Art. 19 of the Constitution. But these 
clauses have no relevance in the case of requisition of 
accommodation by Govt, under 0. P. A’ Berar Accommo¬ 
dation (Requisition! Act. Hence, even if tho provisions 
permitting requisitioning of occupied property are regar¬ 
ded as unreasonable, they are not, for that reason alone, 
invalid. [Para 18] 

(i) C. P. Sc Berar Accommodation (Requisition) Act 
(LXIII [63] of 1948), S. 4 ( 3 )-“Any person" whether 

includes tenant. . 

The words "any person appearing entitled to it in 
S. 4 (31 must be interpreted as referring to persona of the 
same type as the one referring to in sub-s. (1) of S. 4, 
that is the owner. It would not be in consonance with the 
principles of construction of statutes to give a wider 
meaning to the words "any person” so as to include a 
tenant ia the absence of anything either in S. 4 or in 
any other provision of the Act which recognises the right 
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of a tenant, or confers on a tenant the right, to receive 
compensation. [Para 20] 

*(k)C.P Sc Berar Accommodation (Requisition) Act 
(LXIII [63] of 1948), Ss. 3 & 4-Requisiiion of pre- 
roises occupied by tenant—No provision for payment 
of Compensation to tenant — Invalidity of Act- 
Constitution of India, Art. 31 (2). 

A tenant or n lessee of a properly is the transferee of an 
inter#st therein inasmuch as he has the present right to 
occupy the demised premises. Article 81 (2) of the Con¬ 
stitution c early contemplates payment of compensation 
to the person who has a present right to occupy the 
requisitioned premises. There is r.o piovision in tbo C. P. 

A Berar Accommodation (Requisition) Act for payment of 
compensation to a tenant. Section 4 (1) clearly refers to 
the payment of compensation to the owner & to none else. 
Hence, in the absence of a provision regarding tho pay- 
inent of compensation to a teaant. after the coming into 
force of tho Constitution, the C. P. A Berar Accommoda¬ 
tion (Requisition) Act, 1948, is void in so fara9 it permits 
requisitioning of propertv in tho possession of tenants. 

[Paras 20, 21] 

(l) C. P. & Berar Accommodation (Requisition) Act 
(LXIII (63] of 1943), S. 6 Infomation from owner 
not called—Order of requisition whether invalid. 

Section G confers a power upon the Provincial Govt. & 
dots not impose any obligation on it. Therefore, the mere 
fact that no information was called for from the owner by 
the Provincial Govt, does not affect the validity of the 
order of requisitioning. [Para 22] 

(m) C. P. Sc Berar Accommodation (Requisition) Act 
(LXIII [63] of 1948), S. 3 — Requisition when can bt 
said lo be not bona fide. 

It is desirable for the authority requisitioning any 
premises to mako due enquiries about all available 
accommodation A- to proceed to requisition occupied 
premises only in the last resort. But from the failure of 
the requisitioning authority to make such enquiry it does 
not follow that the order was not made bona fide. 
However, it is possiblo to infer lack of bona fides from 
the action of an authority requisitioning all tho accommo¬ 
dation contained in the premises even though all the 
accommodation was not really required for the purpose 
for which it was requisitioned & no reason or no satis¬ 
factory reason was given for requisitioning accommodation 
in excess of that actually required. 

[Note —Attention of State Govt, drawn to instructions 
reproduced in Blackpool Corporation v. Locker , 1948 1 
All E. It. 85.] ‘ C par » 243 

.V. L. Alhyanliar with It. S. Dabir - for Appct-: 
T. L. Sheode, Advocate General it T. P. 2iaik, Addl. 
Govt - Pleader — for Non-Appct.. 

Order.—This order will also govern the deci- 
sioa of Misc. 1’etn. No. 97 of 1950 which relates 
to the same subject as this petition. 

[2l The relevant facts are brieily these. The 
D. C., Yeotmal, requisitioned tho house belonging 
to the applicant Manohar for being used partly as 
tho office and partly as the residence of the Chief 
Executive Officer, Janpada Saoha, Pasad. In a 
part of this house is located tho office of the Oo- 
operative Central Bank Ltd., Pusid, (which is 
tho applicant in Misc. I’etn. No. 97 of 1950). A pa 
of tho houso is reserved by tho applicant tor 
storing his own beloDgmgs, three central rooms 
are occupied by a pleader and the remainder 
occupied by one Shri Mehandalo, Headmaster of 
a school, who looks after the estate of tho appli¬ 
cant and keeps an eye on the belongings of the 
applicant stored in the house. He is, apparently, 
a licensee of the applicant. The applicant himself 
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and bis brothers and sisters are receiving educa- 
tion and are at present residents at difforent 
places. The applicant who is studying law, expects 
to return to Pusad shortly after qualifying as a 
lawyer. Ho says that he wants to set up in practice 
there as a pleader and that as his lato father, who 
was a successful lawyer, lived in the sane house 
und In3 also his office in that house, ho wants to 
occupy the house himself so as to take advantage 
of the "good-will” attached to the place. 

[3l It may be mentioned that the applicant 
raised objection to the requisitioning of the house, 
and the D. C., after hearing him, agreed to let 
him have three rooms for storing his belongings. 
He, however, aided a condition that Shri Mbhan- 
dale should not occupy any of those rooms as this 
would bo "inconsistent with the dignity” of the 
Chiof Executive Officer. 

[4] In his affidavit, the applicant says that 
there are other convenient houses in the neigh¬ 
bourhood and he challenges the bona fides of the 
D C.'s order on the ground that the latter made 
no enquiry at all about the availability of other 
accommodation. He also says that the whole of the 
house is not really required by the D. C. for tbo 
purposes for which he has requisitioned it and on 
this ground aleo ho challenge? the order of requisi¬ 
tion. Further, according to him, tho Chief Exe¬ 
cutive Officer is already occupying another house 
and has his office in a Govt, building and there¬ 
fore the D C. g-ts no jurisdiction to requisition 
another house. 


[5] A largo number of othor objections are 
taken in tho petition to tbo order out of which 
mention need bo mado of only those that were 
argued. They are as follows : 

(i) That the G. P. and Borac Act LXIII [GV] of 194S is 
rendered void by Art. IS of the Constitution %s it is in¬ 
consistent with the provisions of Art3. 19 and 81 of the 
Constitution. 

(ii) That, at any rate, occupied premises cannot be 
requisitioned. 

(iii) That tho procedaro provided by the Act was not 
followed in requisitioning iho houso. 

(iv) That the ordor of tho D. G. is wauting in bo>ia 
fides. 

(vj That tho condition attached by tho D. C. to tho 
continued occupation of three rooms in tho houso by tho 
applicant is illegal, 

[6] Most of the allegations of fact made by the 
applioant are admitted by the State. It is, how¬ 
ever, said that tho Chief Executive Officer is 
occupying a house, meant for another, that his 
office is located in a Govt, building only as a 
temporary measure and this accommodation is 
badly needed for othor Governmental purposes. 
It is also said that the accommodation at present 
made available to tho Chief Executive Offioer for 
his office and residence is inadequate Thero does 
not appear to be any denial of tho allegation 
made by the applioant in hie affidavit to tho effect 
that other accommodation is available. 


[7] As regards the various grounds of law rai 
fcy the applioant tho State demur to them \ 


say that the law is valid, that the procedure 
followed was correct and that tho order is a good 
one. In addition, '.he learned Addl. Govt. Pleader, 
Shri Naik, raises tho contention that Art. 226 does 
not empower this Court to assist tho applicant in 
a matter of this kind. 

CS) We would take the last- mentioned point 
tirsl. The learned Addl. Govt. Pleader, Shri Naik 
points out, and in our opinion quite correctly, 
that writs of certiorari aod prohibition cannot 
issue unless the impugned order is a judicial or a 
quasi judicial one and that an order requisitioning 
property does not fall in either category. He also 
says that a writ of mandamus can issue only 
for the purpose of requiring the doing of a posi¬ 
tive act and that as here no positive act is called 
for from the State, the applicant is not entitled 
to this writ also. Even if it is assumed that write 
of mandamus are limited to the ordering of posi¬ 
tive acts, we are clear that apart from tho power 
to issue writs specifically named in Art. 226, the 
H. C. has been expressly empowered to issao any 
"directions, orders or writs” for the enforcement 
of any of the rights conferred by Tart ill and for 
any othor purpose. It is difficult to appreciate 
Shri Naik's argument that "directions, orders or 
writs” can issue only in the circumstances in 
which the writs named specifically can issue 
becauso that argument, if accepted, would so 
restrict the meaning of tho words "directions, 
orders or writs” as to render them otiose. It fa' 
commonplaco that effect must bo given to every 
provision of a slatuto and that no word should be 
regarded as a surplusago unless that would lead 
to an absurdity. No absurdity results becauso of 
tho construction wo place on this articlo. 

[9] Again, tho power conferred by Art. 226 on 
High Courts is discretionary. It would, therefore,; 
not, in our opinion, be right to read limitations 
in the wide powers conferred by the general 1 
words used therein merely becauso these words 
are followed by somo specific words which con¬ 
note a restricted power, more so when tho article 
provides that tho power conferred by the specific! 
w uds is included in that conferred by the gene¬ 
ral words. The contention therefore, that oar! 
powers are limited to the issuing of the specified 
writs or ly must fail. 

[iOl Coming to tho arguments advanced by 
Shri Abhyankar on behalf of tho appet. it may bo 
mentioned that ho had also raised a point that 
tho Aot was ultra vires of the powors of the 
former Provincial Legislature as the subject of 
requisition was not included in any of tho lists & the 
Governor-Genoral had not authorised the Provin¬ 
cial Legislature under 8 . 104, Govt, of India Act, 
1935, to legislate on tho subjeot. When it was 
pointed out to Shri Abhyankar that the Governor- 
General had, by Notfn. No F. 811/47-c & o dated 
21-10-1947, specifically authorised tho Provincial 
Legislature to legislate on the subject, he argued 
that the notfn. only authorised legislation for the 
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requisitioning of "land ' & that the word "land" 
does not include houses. Shri Naik referred to 
the definition of land” in S- 3, Interpretation Act 
(1889), 52 & 53 vie. c. 63 which includes "m-ssu- 
ages, tenements & hereditaments, houses & build¬ 
ings of aDy tenure” & said that by virtue of S. 31 
of the aforesaid Act, the meaning of an expression 
used in any "instrument" issued under an Act of 
Parliament shall unless the contrary intention 
appears be the same as in the Act conferring 
the power to issue the instrument. Except for the 
purposes of S. 299, the word "land" has not been 
defined in the Govt, of India Act, 1935. Therefore, 

[ ;hat word will have the meaning given to it in S. 3, 
Interpretation Act, not only wherever it occurs in 
She Govt, of India Act (except S. 299) but also in 
the noifns. issued under any provision of that Act. 
Shri Abhyankar accepted tho position & gave up 
the point. 

Ill] The question next to be considered is whe¬ 
ther tho Act lias been rendered unconstitutional 
because of the provisions of Arts 19 & 31 of the 
Constitution. The relevant part of Art. 19 guaran- 
tees to a citizen tho right to "acquire, hold & dis¬ 
pose of property.” According to the learned counsel, 
"hold” means "to possess" & as the act requisi- 
tioning interferes with that right, it is unconstitu¬ 
tional. The word "hold” has several meanings 
one of which is no doubt "possess" but then it 
also means "be the owner of (property)." Whether 
to give the word tho meaning contended for by 
counsel cr some other meaning would depend upon 
the context. Taken in the context of tho preced¬ 
ing word "acquire" & that of the following words 
"dispose,” of it seems that tho word “hold" oan 
have no other meaning than "own" or "be the 
owner of.” To assign this meaning to the word 
would, in our view, be in consonance with the 
well established canons of interpretation. By the 
act of requisitioning the ownership of the owner 
would not be affected. For, despite requisitioning, 
the owner would continue to have the power to 
deal with his property in any manner he likes, 
except letting it out or be in possession thereof. 
Suoh an abridgement of his rights would not, 
however, amount to a violation of Art. 19 (l) (f). 

[12] We would, however, mention that there are 
certain observations of Patanjali Sastri J. in 
Oopalan v. State of Madras, A.l.R. (37) 1950 S. C. 
27 at p 60: (51 Cr. L. J. 1383), whioh lend support 
to the view urged by learned counsel. What has 
fallen from HU Lordship appears to be an obiter. 
All the same it is entitled to respect & so we 
would not pursue the point further but point out 
that Art. 31 of the Constitution itself permits re¬ 
quisitioning of property for public purposes subjeot, 
of course, to the payment of compensation. 

[is] Clause (2) of Art. 81 runs thus : 

“No property, movable or immovable, including any 
Interest in, or in any company owning, any commercial 
or industrial undertaking, shall be taken possession of or 
ooquired for publio parposea UDder any law authorising 
the taking of euoh possession or such acquisition, unless 
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the law provides for compensation for the property taken 
possession of or acquired & either fixes the amount of the 
compensation, or specifies the primipie on which, <fc the 
manner in which, the compensation is to be determined A 
given.” 

Section 4, C. P. k Berar Accommodation (Requisi. 
tion) Act, 1918, lays down the procedure for deter, 
mining the compensation payable to the owner 
& to "any person appearing entitled to it." Simi¬ 
larly, s. 3 (l) of the Aot provides for requisitioning 
only for a public purpose. Thus these provisions 
prima facie at leat satisfy the two requirements 
of this clause. 

[14] It is said that the "public purpose” con¬ 
templated by the clause must bo such as would 
"bring a return to the public." Section 3 (l) ena- 
bles the requisitioning accommodation only for 
the purposes of "providing residence for any per- 
son holding an office of profit under the Crown or 
for locating any publio office of the Central or 
the Provincial Govt, or local authority " Indubita¬ 
bly, a publio office, whether of the Central or] 
Provincial (now Union or 6tate) Govt, or of si 
local authority exists for the benefit of the! 
public & requisitioning accommodation for looating 
such office is a "public purpose." Similarly, a 
person holding an office of profit under the Govt, 
is charged with tho performance of publio duties. 
Such a person must, for enabling bim to discharge 
his duties, be housed & so, in our opinion, requisi¬ 
tioning accommodation for him would bo as muoh 
a publio purpose as would be the location of a 
public office. 

[ 16 ] Now, coming to the next point, that is, 
that occupied premises cannot bo requisitioned. 
What we have to consider is whether the Act per¬ 
mits this to be done & if so, whether the law, to 
the extent that it permits this, must now be re¬ 
garded as void. 

[16] The Act is quite obviously an enoroaoh- 
ment on a house owner’s right to deal with his 
property as he chooses & must, therefore, as held 
in In re Bowman, (1932) 2 KB. 621 at p. 63$: 
(101 L. J. K. B. 798), Walsh v. Secy, of State, 
(1863) 10 H. L. C. 367: (32 L. J. ch. 585) & several 
other cases, be interpreted strictly & so as to 
respect such rights At the same time, according 
to the tendency of modern decisions all statutes 
are now construed with a more attentive regard 
to the language (see Maxwell, Interpretation of 
Statutes, p. 288). So whore tho language is plain 
or whero, npon reading all the relevant provisions 
of the Act, no ambiguity is discernible in the 
words used in a statute, effect will have to be 
given to the words of the statute howsoever 
serious an onoroachment on the rights of an 
individual would it lead to. 

[17] Bearing in mind the90 principles, let U9 
consider the relevant provisions of tho Act. Sec- 
tion 8 (l) is tho provision empowering the Govt, 
to requisition "accommodation.” The word ofi- 
commodation" is defined thus in S. 2 (a) : 
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11 'Mcommodatlon' means any building or part of a build¬ 
ing & includes : (i) tae garden, grounds & out houses, if 
any, appertaining to auch building or part of building 
& fii) any fittings or fixtures attached to any such build¬ 
ing or part of such building or any furniture supplied by 
the owner for use in such building or part of building.” 

Tho definition is wide enough to include ‘pre¬ 
mises occupied by the owner or any other person." 
Indeed, from tho fact that the word “occapier" 
itself is defined in S. 2 (b) 4 from the further fact 
that sub-s. ( 2 ) of S. 8 requires notices to be given 
bo the owner as well as the occupier, it is clear 
that the power to requisition is not restricted to 
accommodation in unoccupied premises. We 
would further point out that the definition of 


it _ _ ii 

owner 


in s. 2 (o) includes a ‘ mfcgee. in posses, 
sion" which also supports our view. 

[ 18 ] The question next to be considered is whe¬ 
ther the law, to the extent it permits requisition¬ 
ing of ocoupiod premises, is void because it is 
unreasonable. The question whether a statute or 
a provision therein is reasonable or not is not a 
matter upon which Cts. of law are entitled to 
pronounce an opinion except when the Constitu¬ 
tion authorises them so to do, as for instance, 
ole. (8) to (c) of Art. 19 of the Constitution. These 
clauses have no relevance in the present case 4 
no provision which is relevant was pointed out to 
us. Wo must therefore hold that even if the 
provisions permitting requisitioning of occupied 
property are regarded as unreasonable they are 
not for that reason alone invalid. 

[19] It is then said that distinction must be 
drawn between premises occupied by the owner 
& premises occupied by a tenant because the Act 
contemplates piymont of compensation to the 
owner alone 4 not to the tenants who also are 
entitled to compensation under Art. 81 (2). In tho 
absence of suoh provision the argument prooeeds, 
the law is void in so far as premises in the oooupa- 
fcion of tenants are concerned. 

[ 20 ] There is no doubt that a tenant or a lessee 
of a property is the transferee of an interest 
therein inasmuch as he has the present rigfc/t to 
occupy tho demised premises. Clause (2) of Art. 81 
provides that “no property, movable or immovable 
including any iaterest in etc.” shall be taken 
possession of for public purposes unless the law 
authorising such taking provides for compensation 
for the property takon possession of 4 “either 
fixes the amount of the compensation or specifies 
the principles on whioh 4 the manner in which, 
the compensation is to be determined 4 given" 
This provision clearly contemplates payment of 
compensation to the person who has a present 
right to occupy the requisitioned premises. There 
is no provision in the Aot for payment of com¬ 
pensation to a tenant. Seotion 4 (l) clearly refors 
w the payment of compensation to the owner 4 
to news eUe. No doubt, sub-s.-fs) of s. 4 says that 
tho Govt, or the arbitrator ooald pay the oompen- 

Itw 10 , auy , P 018011 appearing entitled to it." 

/Iheae worda, however, must be interpreted as 


referring to persons of the same type as the one 
referring to in sub-s. (l) of S. 4 that is the owner. 
It would not in our opinion, be in consonance 
with the principles of construction of statutes to 
give a wider meaning to the words "any person” 
so as to include a tenant in the absence of any¬ 
thing either in 9. 4 or in any other provision of 
the Act which recognises the right of a tenant, or 
confers on a tenant the right, to receive compen¬ 
sation. 

[21] In the absence of a provision regarding the 
payment of compensation to a tenant it will have 
to be held that, after the coming into force of the 
Constitution, the C. P. 4 Berar Accommodation 
(Requisition) Act, 1949, will have to be regarded 
as void in 60 far as it permits requisitioning of 
property in the possession of tenants. 

[ 22 ] As regards the third point, (he complaint 
is that the procedure prescribed by s, 6 of the Act 
was not followed by the Provincial Govt. It may 
be mentioned that what S. 6 provides is that the 
Provincial Govt, may call for certain information 
A so on. This section thus confers a power upon, 
the Provincial Govt. 4 does not impose anyi 
obligation on it. Threfore, the mere fact that ncl 
information was called for from the appet. by th3 
Provincial Govt, does not affeot the validity ofl 
the order of requisitioning. Moreover, it may bel 
pointed out that the powers of the Provincial 
Govt, under the Aot havo been delegated to the 
D. Cs. by an order passed under the Ordinance 
which preceded the Aot. That order has been 
preserved by S. 15 of the Act. 

[ 28 ] Then, as regards the next point that the 
act of the D C. in requisitioning the house U 
wanting in bona fides, it is said that there are 
other convenient houses in the neighbourhood 
which are vacant, that the D. C. should have Boen 
those houses 4 ascertained whether acoommoda- 
tion provided in them was suitable 4 adequate 4 
that only if he found that that accommodation 
was neither suitable nor adequate could he have 
proceeded to requisition the appot's house because 
it was already ocoupied. The failure of the D. 0. 
to take these steps is said to disclose want of 
bona fides. Another circumstance is also relied on 
in Bupport of the contention that the D. O.’b aot 
is wanting in bona fides. That oiroumstance Is 
the fact that the whole of the house is not actually 
required for the purposes for whioh it was being 
requisitioned. 

[24] While we agree that it is desirable for the 
authority requisitioning any premises to make 
due enquiries about all available aooommodation 4 
to prooeed to requisition oooupied premises only in 
the last resort, it does not necessarily follow from 
the failure of the requisitioning authority to make 
suoh enquiry that the order was not made bona 
fide. We, however, think that it is possible to 
infer laok of bona fides from the aotion of an 
authority requisitioning all the aooommodation 
oontained in these premises evon thoagh all the 
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uc'.'omraodaticn was not really required for the 
purpose for whioh it was requisitioned k no 
reason—or no satisfactory reason—was given for 
requisitioning accommodation in excess of-that 
ictnally required. In this case, it is clear from 
il e lact that the D. C. modified the order origi¬ 
nally passed by him k allowed theappet. to retain 
possession of three rooms in which ho has stored 
his belongings that the order originally passed by 
.'.im was not bona fide. No doubt, that order has 
been modified hut that modification is conditional 
A so by non-acceptance of the condition the entire 
aocommodation contained in the appet.’s house 
will be liable to be requisitioned. Therefore, the 
requisitioning will even now have to bo regarded 
03 of the entire accommodation. Since all this 
ucccmmodation is not required for the bona fide 
use of the Chief Executive Officer k his office, we 
ore of the view that the order is not bona fide. 

•25] In tho view we take, it is not necessary to 
e nsider tho fifth point raised by counsel. 

[20] In tho result, we are of opinion that the 
c.der of the D. C. requisitioning the appet.’s house 
be sot aside. Costs of the applu. including those 
ci tho paper hook, shall bo borne by the State. 
Counsel’s fee Rs. 100 if certified. 

[27] Before parting with the case, wo would like 
to point out that even though under the Dtfence 
regulations tho Minister of Ilealth was given 
power to requisition premises of any kind k was 
also permitsed to delt-gato those powers to local 
authorities, the following instructions, reproduced 
in Blackpool Corporation v. Locker, (1948) 1 ALL 
B. B. 85 wore given: 

“Tbc authority will -appreciate that the purpose of 
granting tho extended powers is to enable accommoda¬ 
tion to be brought into occupation which would otherwise 
remain empty or he retained foi occasional use. Expo- 
rienco shows that many houses which arc unoccupied on 
a particular day are merely changing tenants in the 
ordinary w*y, A it is not intended that the powers should 
to used to hamper such transfers. When, therefore, 
requisitioning is being considered In relation to a parti¬ 
cular property the intention of the owner or tenant 
ehould bo ascertained A be shou’d be afforded a reason¬ 
able opportunity for letting or reoccupation as the case 
uay be before requisitioning is applied. Typical cases 
where the power of requisit oiling might suitably be 
exercised arc houses which are cither let or unlet, but 
which, whether furnisheJ or not, have remained un¬ 
occupied.” 

We are of opinion that if similar instructions are 
issued by the State Govt, to the district autho¬ 
rities to whom thoy may have delegated tho power 
of requisitioning there will be very rare occasion 
for the abuse of the extraordinary powers whioh 
tho statute has conferred on Govt. A which the 
Govt, are empowered lo delegate. 

YJ5.B. Order set aside . 
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Mangalmurti and Mudholkar JJ. 

Mohammad s/o Ibrahim Mothers _ Appcts. 

v. BighCmr. for India in Pakistan £ others 
— Non-Appcts. 

Misc. Petn. No. 40 of 1950, L)/- 2-M951. 

(a) Constitution cf India. Arts. 7, 19 — Persons 
migrating to Pakistan after 1-3-1947 - They cannot 
be citizens of India A cannot claim fundamental rights 
under Art. 19. [»ara22] 

<b) Constitution oi India, Arts. 7, 19 — Permit for 
permanent return—Cancellation. 

U here the permit for permanent return to India granted 
’o a person is cancelled before Art 19 came into force, 
the ptrson becoiiHS subject to Art. 7 & is disentitled from 
claiming fundamental lights. [Para 23] 

ic) Constitution of India. Art. 7 Proviso-Scope. 

The proviso to Art. 7 contemplates permits for per¬ 
manent return only to persons who have migrated to 
Pakistan. [Para 24] 

(d) Permit System Rules. R. 29 -Permit—Cancella¬ 
tion of. 

A permit can be cancelled even after It has been availed 
of; and the omission to hear the person before cancelling 
the permit A’ the omission to assign any reasons for can¬ 
celling the permit do not infringe the Permit System 
Rules. [Para 25] 

(e) Permit System Rules, R. 29—Validity — Cons¬ 
titution of India, Arts. 5 to 9. 

There is nothing in Arts. 5 A 6 of the Constitution 
which precludes Parliament from enacting law imposing 
the requirement of a permit for return to India or of 
cancellation of such permit. Indeed, the proviso to Art. 7 
contemplates permit for resettlement or permanent re¬ 
turn. The power to cancel a permit is implicit in the 
power to graut one A therefore, it is competent to Parlia¬ 
ment to provide for the cancellation of u pc-mit. Rule 29, 
Perm t System Rules is not in conflict with Arts. 5 to 0 
of the Constitution. [Para 28] 

(f) Permit System Rules, R. 29 — Inconsistency to 
natural justice. 

The principles of natural justice would only apply where 
a person is granted a right which is y sociable. Neither 
the luflux from Pakistan (Cmtrol) Act, 1949. nor the 
rules under it confer on any persoD an absolute right to 
obtaiu a permit. Whether to grant or refuse a permit 
rests solely within the discretion of tho High Comr. That 
dscretion cannot be questioned in a Ct. of law. There¬ 
fore, tbcic is no scope for the applicability of the princi¬ 
ples of natural justice in such a case. [Para 20j 

(g) Influx from Pakistan iControl) Act (1949), S. 7 — 
—Government Order—Removal under. 

A person can be removed under tho general ordor of the 
Govt, under S. 7 in spite of tho fact that thero was no ex¬ 
press rulo in the Permit System Rules permitting can¬ 
cellation of permits on tho date on which the Govt. Order 
\va6 mado as the power to cuncel tho permit is implicit in 
the power to grant one. I* ara 

(h) Constitution of India, Art. 226-Exercise of dis¬ 
cretion under. 

The power which the Cfc. exercises under Art. 220 is dis¬ 
cretionary A tho Ct would certainly bear in mind tho 
couduct of the appet. in exercising the discretion. Tho 
Ct. would romse to exercise tho discretion in favour of an 
appet. where tho appln. is wanting in Iona f ide*. 

[Paras 84, 85] 

M. R. Bobde — for Appcts. T. L. Sheode , Advocate- 
General — for Non-Appcts. 

Order—This is an appln. under Art. 220 of the 
Constitution. Appet. 1 Mohammad alias llifchu 
Bhai is tho father of appet. 2 Haji Bhai. Appet. 8 
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Mi. Sakinabai is the wife of appct. 2. The appcts. 
deaoribe themselves as citizens of India A as resi¬ 
dents of Raipur where appct. 1 is said to have 
been carrying on business. The family originally 
hailed from the former State of Cntch in Kathia¬ 
war. Appct. l A his wife Mt. Khatubai, now de 
ceased, moved to Raipur from Cutch in the year 
1905 & it is said that they have adopted Raipur 
as their second homo. Appct. 2 was born in Cutch 
but has lived in Raipur ever since his birth A is 
now said to be carrying on business there along 
with his father, appct. 1. 

[ 2 ] The petn. states that appcts. 1 A 2 along 
with Mt. Khatubai went to Cutch in January l9is 
to negotiate the marriage of appot. 2 A that as 
many of their relatives wero already living at 
Karachi in Pakistan, they went there in the same 
month in search of a suitable brido for appct. 2. 
The betrothal of appct. 2 with appct. 3 took place 
in May 1918 at Karachi A the marriage was cele¬ 
brated there in October of the same year. The 
appots. A Mt. Khatubai, however, continued to 
stay on in Karachi till April 1919. 

[3l According to the appcts. they wanted to re¬ 
turn to India whioh is claimed by them as their 
homo & so they applied for a permit for permanent 
return from the High Comr. for India in Karachi. 
An appln. in this regard was made by appct. 1 on 
20-5.1919 A a permit was granted to him on 23rd 
of May. 

[ 4 ] The appcts. state that, before the grant of 
the aforesaid permit, they had applied to the Sub- 
Divisional Officer, Raipur, for a “No objection 
certificate” which was duly granted to them 
because they wore only on a temporary visit to 
Pakistan. Further, according to them, Bachhu 
Bhai, anothor son of appct. 1 , who was looking 
alter the family shop at Raipur, died before the 
permit was receivod A therefore it was imperative 
for them to return to Raipur as early a 3 possible. 
In order to avoid undue delay in their return, 
appct 2 made one moro appln. for a temporary 
permit for the roturn to India. This appln. aocord- 
mg to the appcts. was made simultaneously with 
the appln. for a permit for permauoDt return It 
may bo mentioned that in this appln , appct. 2 
had prayed that his father, mother A wife may 
also be permitted to go back to Raipur. 

[5] The appcts. then proceed to state that a 
permit for permanent return as well as a permit 
tor temporary visit were received by them simul- 
toneously on 23-5-1949 A that appct. 2 

rodli he tWH, n 0f f roturnin « did not at tbe tima 

becoml permit granted to him h «d 

Dccuino superfluous & of no use eto.' * 

nf Th ? appct9, con tend that they never availed 

Karachi IT"' 7 p 1 *™* but traVelled from 
the Jid nf t? 0 hUJ m ff* by air 011 3 *«M9 with 
also ll t e !T L “ lb for P erm &nent return. They 
SfNi bhafc thl3 Permit was endorsed at the 

officer immcdia,e,y ° n their 
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ClJ After the party arrived in Raipnr, appct. 1 
was asked to explain why his family held two 
permits. He gave an explanation on 22 7-1949 A 
also made an appln. to the D. C., Raipnr, to the 
effect that the temporary permit be superseded by 
a permanent one as it was not used at all. 

[8l On 25-12-1949 the appcts. were served with 
order by the D. S. P., Raipur informing them that 
the permit for permanent return had been can¬ 
celled by the High Comr. for India in Pakistan k 
that therefore they should leave India immediately. 
Thereupon, the appots. move! the D. C. request- 
ing for time to move the higher authorities. Too 
appcts. were direoted to approach the D. S. P 
They did so but the latter ordered thorn to loavi 
Raipur for Pakistan immediately A informed them 
that if they did not do so, they would be liable 
for physical removal. 

[9] According to appcts. 1 A 2 . they never in . 
tended to renounce their Indian domicile when 
they went to Karaobi. In support of this, they 
refer to the fact that during their absence, their 
business at Raipur was carried on by tho two sons 
of appct. 1 , Bachhu Bhai (who died in Aprjl 1949 ) 
A Ghani Bhai. They point out fcbah this is th i 
only business wbioh the family has A that thov 
have neither any business nor any property in 
Pakistan. Tho appots. olaim that as nationals of 
India they have every right to live in India A abo 
claim that appcfc. 3 has acquirod similar right an 
a result of her marriage wifch appot. 9 . Tliey point 
out that no reason was given by tho High Comr. 
for the cancellation of the permit for permanent 
return A contend that dcspifco this cancellation 
thoy can contmuo to live in India. The orders of 

tbe . ?- C - f tho D - S - p - “re challenged by thorn 
as illegal A a direotion is sought in this rogard to 
the effect that the authorities should desist from 
removing them from Raipur A sending them out 
01 India. 

[103 We may mention that, prior to making tp. 
present appln., the appots. A Mt. Khatubai” had 
made an 1 appln. to this Ct. under s. 491, Criminal 

' L ’-., 19 app ! n - hoard by a D. B. of this O- 
of wh lc h one ot us (Mudholkar J ) was a member. 
That app n. was, however, dismissed on tho ground 
that in the circumstances of the oaso s. 49 ! did 
no, apply. During tho pendenoy of tho appln., 

llT 5 a<1 T ycd tl,at the appln - bo 

hea ed as one under Art. 226 of the Constitution. 
Tha prayer was. however, disallowed by this Ct 

So: JSuT " lve -ifts 

J;i ] l he appl - » opposed on behalf of tiro 
State. It 13 stated that soon after the narKti n 
0 Indio, during tho goo.rul eroduo ' 
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of India. As regards appct. 3, it is said that as 
she had opted to Pakistan soon after the partition, 
ehe could not by reason of her marriage with 
appct. 2 acquire Indian domicile. 

[ 12 ] Further, according to the State, appct. 1 
left his two sons Bachhu Bhai A Ghani Bhai in 
Raipur to wind up their business & sell their 
landed property. Accordingly, Bachhu Bbai was 
said to have disposed of two bungalows at Raipur 
for a sum of Rs. 45,000. He was also said to have 
been trying to wind up their business but he died 
in the meanwhile. It may be mentioned that the 
first of these statements was slightly amended 
later by the State. It was said that only one 
bungalow was sold by Bachhu Bhai. & that was 
for Rs. 12,000, & that in addition he sold an 
aerated water factory located in a rented building 
for Rs. 21,000. It was further stated that the only 
landed property which the appots. now own at 
Raipur is a radio & watch shop situate at Bensley 
Road. Further, according to the amended state¬ 
ment, the appcts. (presumably only appcts. 1 & 2) 
were negotiating through a commission agent in 
about October or November 1948 for the sale of 
the house, in which the shop i3 situate, to one 
Balkishan Nathani but the negotiations were not 
fruitful as the latter thought that the purchase of 
the property would be hazardous. 

[13] It is further stated on behalf of the State 
that the appcts. never intended to return to India 
as they stayed on in Karachi for over seven 
months after the marriage of appcts. 2 A 8. The 
reason which, acoording to the State, necessitated 
their return to India was the sudden death of 
Bachhu Bhai without having completed the wind¬ 
ing up of the family business. The "no objection 
certificate" on which reliance is placed by the 
appcts. is said to be inefficacious as a Sub-Divi- 
sional Officer is not entitled to give such a certifi¬ 
cate. Then, according to the State, the appots. 
stated while obtaining the "no objection certifi- 
oate" that they were Indian nationals but in their 
appln. for temporary permit they described them¬ 
selves as Pakistan nationals. It is said that the 
appcts. obtained two permits, one for a temporary 
visit A another for a permanent return, delibera¬ 
tely as they were playing a double game. The 
temporary permit was, according to the State, to 
have been availed of if, within the period of its 
validity, the property could be disposed of. If, 
however, that could not be done, then the appcts. 
intended to stay on in India till suoh time as 
suited them. The explanation given by the ap¬ 
pcts. to the D. 0. as well as in their appln. to 
this Ct. is said to be not genuine. 

[14] Acoording to the State, as the appots. had 
migrated to Pakistan with the animus manendi, 
they are Pakistan nationals A not nationals of 
India A consequently they oinnot take advantage 
of the fundamental rights guaranteed by the 
Constitution to the oitizons of India. Further, it 
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is stated on behalf of the State that the deolara- 
tion given by appct 2 in his appln. for temporary 
permit that he and the members of his family 
were Pakistan nationals, being inconsistent with 
their present contention that they are nationals of 
India, amounts to an admission of guilt of an 
offence under 9. 6 ( 2 ), Influx from Pakistan (Con- 
troll Act, 1949. Similarly, it is said that after the 
cancellation of the permit by the High Comr. which 
according to the State was perfectly valid A 
legitimate—the appcts. are no longer entitled to 
stay in India A that their continuance in India 
will also be an offence under the same provision. 
In short, the State challenges every ground on 
which the appots. base their claim that they can. 
not bo asked to leave India. 

[ 16 ] The argument advanced before us on behalf 
of the appcts. may be briefly summarised. It is 
claimed that appcts. 1 A 2 who are natural, born 
citizens of India, had merely gone on a temporary 
visit to Pakistan A had therefore not lost their 
Indian nationality. Therefore, it is said that the 
provisions of the Influx from Pakistan (Control) 
Act A the rules male therounder do not apply to 
them. It is als > contended that if those provisions 
are deemed to apply to them, then those provi¬ 
sions have been rendered void after the commence¬ 
ment of the Constitution. Alternatively, it is 
argued that assum ng that the provisions of the 
Aot apply to the extent that appcts. 1 A 2 bad to 
obtain permits for the return to India A are still 
valid, the permit granted to them could not be 
canctlled, at any rate, not after it had been availed 
of A certainly in the absenco of a good reason for 
cancellation A without giving them an opportu¬ 
nity of being heard. It is also urged that sinoe 
Art. 6 of the Constitution came into force before 
the permit granted to the appcts was cancelled, 
the cancellation must be regarded as being in 
contravention of that Artiole. 

[ 16 ] It is then pointed out that the removal of 
the appots. has been ordered under S. 7 of the Aot 
on the basis of the following general order passed 
by the Central Govt on 8-2-1949. 

"... the Central Oovt. is pleased to direot the removal 
from India of every'person — (a) who has entered India 
from West Pakistan in oontravention of the said Ordin¬ 
ance (Influx from Pakistan (Control) Ordinanoe); or (b) 
who having lawfully entered India, contravenes the 
provisions of aoy rule made under S. 4 of the said Ordi¬ 
nance, or commits a breach of any of the conditions of 
his permit; or (o) who has obtained his permit on the 
strength of a statement mide by him whioh is false A 
whioh he either knew or believtxl to be false, or did not 
believe to be true." 

According to the learned counsel, there was no 
rule permitting cancellation of a permit when 
the aforesaid general order wa9 promulgated by 
the Central Govt. A therefore the State Govt, 
are incompetent to order the removal of the 
appcts. on the basis of that order. Next it is said 
that the case of the appots. does not fall under 
any one of the three ols. (a), (b), A (o) of the 
aforesaid order. 
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[ 17 ] According to the State Govt., it is not 
material for the purpose of this case to decide 
whether appcts. I & 2 continue to possess the 
Indian domicile & whether appct. 3 has acquired 
the Indian domicile by marriage because the 
crucial point is whether the order passed under 
S. 7 of the Act is legal or valid. This in tarn 
depends upon whether the Act is intra vires of 
the Constitution. It is said that the Constitution 
itself recognises the system of granting permits Sc 
that where power is given to an authority to 
issue permits there is by implication the corres¬ 
ponding power of revoking or cancelling a permit. 
In this case, according to the learned Advocate- 
General, the permit was cancelled because appcts. I 
k 2 between themselves did not give correct 
information & were, therefore, guilty of an offence 
under S. 6 of the Act. Further, according to him, 
their stay in India after the cancellation of the 
permanent permit was in contravention of the 
general order promulgated by the Govt, of India 
^ therefore the State Govt, have authority to 
direct their removal. 

. [18] As r0 g ard s 29, Permit System Rules, it 
is ooncended that it is a perfeotly valid rule & that 
before acting thereunder it was unnecessary for 
the High Commr. for India in Pakistan to hear 
the appcts. Further, it is said that the rule con. 
fers a discretion upon that authority Sc that no 
Ot. has power to probe intcythe matter. 

[19] The learned Advoodte.General also pointed 
out various circumstances from which, according 
to him, the inference was irresistible that appcts. 1 
& 2 had actually migrated to Pakistan Sc that as 
such were disentitled from claiming any rights 
under the Constitution. 

[ 20 ] Referring to a decision of this Ct. in Zikar 
v. l/te State, Miso. Petn. No 16 of i960 : (a. I R 

2 fifV - N \ g k 16) ’ the Iearn0d Advooato.General 
earn that in the present case also the appots. had 

h T , th6 Cb ■ in their a PP ln - f <* writ 
certain facts wh.oh they had stated in the appln 

Zt FT 1 & al8 ° oppressed the 

‘f 6 thafc JJey had disposed of oertain property 

■jwntly. TlwwfoM, according to him, the diTore- 

jion to issue a writ should not be exercised in 

heir favour. We would, however, prefer to deoide 

rnlf 0 " 80 “ “ er . ,t9 a9 we have heard foil argu- 
ments on the merits of the oase. b 

qaesti ° D to be first considered is as to 

Admi2. h8 “ PPOt f- are nationala of India or not. 
Admittedly, appots. i & 2 were born in India. 

SkiaSTiS? 19 * whfl S“ fchey bad migrated to 

lke a PP°> *• They went to Pakistan in 

that tSe 1 A n? 19 common knowledge that at 
nnmkT f u tll . 8eVeral monfcha thereafter, large 

tan ^f e f T 9 l6a ™S India for »8! 

0i aU their P ro P or ty or suoh 
portion thereof as they could manage to. Their 

ft‘all“ n fate 

«f ‘Mr Property boC, 
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November 1947 & September 1948 & that they were 
negotiating to dispose of the remainder of their 
property. It must also be borne in mind that the 
grand-daughter of appct. 1 has migrated to Pakis¬ 
tan & that a number of their relations admittedly 
reside in Pakistan. No doubt, two of the sons of 
appct. 1 were still left in India but that was quite 
possibly for, as the State Govt, aver, the sole pur¬ 
pose of completing the disposal of the family pro¬ 
perty. We are not impressed with the explanation 
given by appcts. 1 & 2 that they went to Karachi 
solely for getting appct. 2 married because they 
actually stayed there for seven months after the 
marriage was celebrated & only thought of return¬ 
ing to India upon learning that Bachhu Bhai, 
another sou of appct. 1 who was trying to sell 
the family property, had died. We cannot also 
overlook the fact that in the appln. for temporary 
permit the appcts. are all described as Nationals of 
Pakistan. Indeed, they had even obtained a certi¬ 
ficate from the Digt. Mag. of Karachi, to the effect 
that they are the Nationals of Pakistan, the pre- 
requisite for which* was a declaration that the 
appcts. were Pakistan nationals. The explanation 
given by them that they gave a deliberately false 
description to facilitate procurement of a tempo¬ 
rary permit is unconvincing because permits to 
enter India are given by the High Co mr . f or 
India 4 not by any official of the Pakistan Govt 
& even an Indian national could get a temporary 
permit quite easily. 

[ 22 ] The inference to be drawn from all th 
facts is that appcts. 1 & 2 migrated to Pakistan 
This was after 1-3-1947 4 so, under Art. 7 of th 
Constitution, they cannot be deemed to be th 
citizens of India. As they are not the citizens 0 
India, they cannot claim to enjoy the fundamenta 
rights guaranteed by Art. 19 of the Constitution 

[23] It is, however, argued that as they obtaine< 
a permit for permanent return & availed thorn 
selves of that permit only (& not the temporan 
permit), they are, by virtue of the proviso tc 
fw A ?° 6ub] , ect fo fche debility created bj 

Jl f l ' 3haU aS3ume fchat fche a PPots 

rlf d tbo “ 36lve9 of the P^mit for permanenl 
return. That permit was, however, canoellec 
before Art. 19 of the Constitution came into toS 
4 upon the cancellation of that permit the appcts 
beoame subjeot to the disability created by Art \ 

& At 6 thus disentitled from claiming the rights 
guaranteed by Art. 19. b gnc ' 

EMjInMdento 1 * We may P° int Qa t that the 
proviso to Art. 7 contemplates permits for norma 
nent return only to persons who have moated 

t ml A 8 reIy on th0 proviso 

pSL e " e4 they h * d -wStedh 

U i\ th6n argued thafc tbe permit granted 
could not be cancelled, at any rate 3 

had been availed of. Rule *9 vtS lt 

Soles is as follows ; 1 rmlfc - 
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“Every permit issued under these rules shall be liable 
to cancellation at any time, without any reason being 
assicned by the issuing authority or by the Central 
Govt,” 

This rule does not say that a permit can be 
cancelled only before it is availed of. On the 
other hand, the rule says that it can be cancelled 
at any time. It is then argued that a permit 
could be cancelled only for good reasons 4 after 
hearing the party affected thereby. The rule ex- 
pressly says that no reason for cancellation need 
be given. It does not provide for the bearing of a 
party before a permit is cancelled. Therefore, the 
omission to hear the appcts. before cancelling the 
permit 4 the omission to assign any reasons for 
cancelling the permit do not infringe the Permit 
System Rules. 

[26] Then, it is said that if such be the 
effect of the rules, those rules are repugnant to 
the Constitution 4 are, therefore, void. It is 
further said that an omission in the rules to 
provide for hearing a person before an action 
adverse to him is taken renders the rules void as 
beiDg opposed to the principles of natural justice. 

[ 27 ] We need not consider the validity of the 
rules with reference to the entire Constitution, on 
the date on which the permit was cancelled; only 
certain provisions of the Constitution had, by 
virtue of Art. 394, come into force. Those provi. 
sions are Arts. 5 to 9 , 60, 324 , 366, 367, 379, 380, 
888, 391, 392, 393 4 394. The Articles relevant for 
the purpose of deciding the question before us are 
5 to 9. These Articles, along with Arts. 10 4 ll 
(which came into force on 26-1-1950), deal with 
"citizenship”. 

[28] There is nothing in Arts. 5 4 6 which 
precludes Parliament from enacting a law im¬ 
posing the requirement of a permit for return to 
India or of cancellation of such permit. Indeed, 
the proviso to Art. 7 contemplates permits for 
resettlement or permanent return. The power to 
cancel a permit is implicit in the power to grant 
one 4, therefore, in our opinion, it is competent 
to Parliament to provide for the cancellation of a 
permit. Such power inheres in every sovereign 
Legislature 4 this matter has been placed beyond 
doubt by Alt 11 which goes so far as to lay down 
that nothing in Part II shall derogate from the 
power of Parliament to make any provision for 
the termination of citizenship. We, therefore, 
hold that R. 29, Permit System Rules is tufein 
conflict with Arts. 5 to 9 of-the Constitution. We 
are also equally clear that the validity of the 
rule is not affected by the fact that a permit has 
been availed of by the grantee To hold otherwise 
would be to place unwarranted limitations upon 
the sovereign powers of Parliament to enact such 
a law or to permit a rule of this kind being done. 

[29] Now as regards the argument based on the 

E ound that R. 29 is opposed to the principles of 
itural justice. These principles would only apply 
here a person is granted a right whioh is justi¬ 


ciable. Neither the Act nor the rules confer onf 
any person an absolute right to obtain a permit. 
It was within the competence of Parliament to 
grant a justiciable right or a limited right such 
as the one the Act 4 the rules framed thereunder 
confer. Whether to grant or refuse a permit reste 
solely within the-discretion of the High Comr. 
That discretion cannot be questioned in a Ct. of 
law Therefore, there is no scope for the appli¬ 
cability of the principles of natural justice. 

[30] Since the permanent permit ha9 been can¬ 
celled, the stay of the appcts. after the cancellation 
is in contravention of S. 5 of the Act. The ques¬ 
tion then is whether the appcts. can be removed 
from India under S. 7 of the Act. That section 
provides that the Central Govt, may, by general 
or special order, direct the removal from India 
of any :person who has committed, or against 
whom a reasonable suspicion exists that he has 
committed, an offence under this Act. The general 
order of the Central Govt, to which we are 
referred is dated 8-2-1949 4 of which we have 
reproduced the relevant portion in para. 16 above. 
The argument advanoed on behalf of the appcts. 
is that this order would not justify the appcts* 
removal because when it was made there was no 
rule permitting cancellation of a permit. As we 
have observed earlier, the power to cancel the 
permit is implicit in the power to grant one 4 the 
absence of an express rule in the Rules which were 
in force on the date on which the general order 
wa9 made makes little difference. The other argu- 
ment advanced on this point is that the case of 
the appcts. does not fall under any of the three 
els. (a), (b) or (c) of the general order. It seems to 
us that by reason of the continued stay of the 
appcts., despite cancellation of their permanent 
permit, they have contravened R. 29 of the Rules 
framed under the Act 4 that, therefore, their case 
falls under cl. (b). In this view, we are dear that 
the appcts. can be removed under S. 7 of the Act. 

[31] The action of the State Govt, in ordering 
the appcts. to leave India being thus correct, we 
cannot assist them 4 their appln. under Art. 226 
must fail. We would, however, say that even if 
the appcts. could not be properly removed from 
India, there is a weighty reason why we should 
decline to exercise our discretion in their behalf 4 
issue a direction to Govt, for staying their hands. 

[ 32 ] We have already pointed out that the 
appcts. had obtained a certificate from the Dist. 
Mag. of Karachi to the effeot that they are 
nationals of Pakistan 4 had suppressed this fact 
from this Ct. in their appln. for a writ. Indeed, 
we would never have known of this fact had the 
State Govt, not filed the certificate in this Ct. 
Similarly, as wo have already pointed out, the 
appcts. had not stated in their appln. under 
Art. 226 that considerable property belonging to 
their family had been disposed of between Nov¬ 
ember 1947 4 September 1948. Both facts are very 
material 4 had they been brought to the notice 
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of the Cb. it is at least doubtful whether a stay of 
the order of the removal of the appcts. would 
have been granted by it. 

[33] In addition to tho suppression of facts, the 
appcts. have made a false statement in their 
appln. to this Cb. According to them, the appln. 
for temporary permit was made simultaneously 
with the one for a permanent permit. Actually, 
the appln. for a temporary permit was made on 
6-5-1949 while that for a permanent permit was 
made on 20 - 5 - 1949 . This mis-statement was. in our 
view, deliberate. The appcts. made the statement 
in order to lend credibility to their plea that it 
was just to avoid delay in their return to India 
(as it takes considerable time to secure a permit 
for permanent return while it takes little time to 
get a permit for a temporary visit) that they had 
applied for a permit for a temporary visit. We 
think the false statement made by them makes 
their case worse. 

[94] The remedy whioh the appcts. seek is a 
discretionary one, & when tho question before the 
Ct. is whether it should exercise its discretion in 
favour of a party or not, it would certainly bear 
in mind the oonduot of that party. In support of 
our view, we may refer to the opinion of Lord 
Hatherley in The Queen v. Churchwardens of 
AU Saints, Wigan , (1876) 1 A. C. 611 at p. 622 : 

Upon a prerogative writ there may arise many matters 
o[ discretion which may induce the Judges to withhold 
the grant o/ it - matters connected with delay, or possibly 
with the conduct of the parties 

It ia true that the powers which this Ct. has 
under Art. 326 are very wide <fc that tho writs 
whioh this Ct. is empowered to issue are not 
prerogative writs. AU the same, it is olear that 
the power which the Ct. has is a disoretionary 
cne &, therefore, the principle enunciated in the 
Churchwardens’ case, (1876-1 a. o. 611) would 

apply where a person seeks the assistance of this 
Ct. under Art, 226. 

C35] We would also refer to the decision in 
iieg. v. Garland, (1870) 89 L. J. Q. B. 86 : (6 Q. B 
269), whore it was held that where a process is 
ex debt to justtae the Ct. would refuse to exeroise 
its discretion in favour of the appet. where the 
appln. is wanting in bona fides. Finally we would 
tefer to the decision in Reg. v. Davis, ( 1866 ) 13 
L. T. 629 : (14 w. R. 829), where tho Ct. refused 
to exercise discretion in favour of the petnr. who 
sought to have a Mag.'s ordor revised because 
be had refused to answer certain questions pro. 

tS 7 nit ^ J 1 ® by the Mag - 8eem9 to us 

that all these decisions justify our oonolusion that 

‘V s D ° fc a . ^ ind of °ase in whioh we ought to 
render any assistance to the appcts. oven assnm- 
ng 'hat there was any force in their appln. We 

S’ip re 8 . rri ^ g . t0 the ^“‘ement contained 

* P :. 8 *? l Pre 5 fl W «ts based on 65 corp. Jur. 

this kM h hB * -u* n. taken regardin 8 a matter of 

AmeS^ 8 0t8 - iD 010 Unit6d States of 
America is the same as that taken in England. 
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aubtful whether a stay of [36] For all these reasons, & following the view 
1 of the appcts. would taken by Ct3. in England & the D. S. A. we 

dismiss the appln. with costs. Counsel's fee Rs. 250. 
> suppression of facts, the Costs of the paper book be paid by the appcts. 
alse statement in their D.H 9 Application dismissed . 


A. I. R. (38) 1931 Nagpur 43 [C.N . 13.] 

Mangalmurti and Mudholkar JJ. 

Atau Raheman — Appel . v. The Stale of 
Madhya Pradesh £ another—Non-appcts. 

Miflc. Petn. No. 25 of 1951, D/- 31-1-1951. 

(a) Constitution of India, Art. 11 — Power to place 
restrictions on rights of citizens to enter India — 
Influx from Pakistan (Control) Act (1949), S. 7. 

The provisions of the Influx from Pakistan (Control) 
Act would apply to the citizens of India equally with 
those who are not citizens of India. So wide <£ extensive 
a power a9 given by Art. 11 includes tho lesser power to 
place restrictions even on oitizens in the matter of 
entering the territory of India. Thus Parliament has the 
power to place restrictions on tho right of a citizen to 
enter Irdia after haviug left it & having entered India, 
to observe the conditions subject to which bo was allowed 
to enter. The provisions of S. 7, Influx from Pakistan 
tControl) Act cannot be regarded as unconstitutional or 
as having become void after the inauguration of tho Con¬ 
stitution. [Paras 4,10,11] 

(b) Constitutional Law — Power to declare an 
enactment void — Interpretation of statutes — Civil 
P.C. (1908), Pre. 

A law passed by a competent Legislature should not be 
declared to be void except in a clear case. Every possible 
presumptiou regarding tho validity of that law should bo 
drawn until the contrary is shown beyond reasonable 
doubt. [Para 8] 

Anno. C. P. C. t Pre. N. 7. 

N, L. Belehar — for Appet. 

Order.—The petnr. is the son of one Niyamat 
(son of Makdum Bux) who is at present detained 
in police custody at Nagpur. It would appear 
that the petnr. has made a petn. to this Ct. under 
S. 491, Criminal P. 0., for the release of Niyamat 
& that an order has been passed by this Ct. (Misc. 
Cr. Case No. 13/61) staying the removal of Niyamat 
out of the jurisdiction of this Ct. till the disposal 
of that appln. 

[2] The reason why tho appot. is detained is 
that having been convicted of an offence under 
S. 6, Influx from Pakistan (Control) Act by a 
Mag. Second Claes, on 24 11-1960, he has been 
arrested under S. 7 of that Act with a view to be¬ 
ing deported from India. The petnr. states that 
Niyamat after being arrested on 8 - 1-1951 was 
taken to the borders of India but was again 
brought back to Nagpur on 17-1-1961 & is since 
then in police custody. Why Niyamat was brought 
back to Nagpur after being taken to the borders 
of India has not been explained by the petnr. 

[8] The petnr. now wants that a writ of manda - 
mus bo issued to the State of Madhya Pradesh & 
the Disk. Mag. Nagpur, ordering them to allow 
Niyamat to remain & settle in India & if neoea- 
sary ordering them to take all possible steps to 
facilitate the stay of Niyamat in India.” We have 
considered a similar matter recently in Mohom. 
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mad alias Muthubhai v. High Comrs. for 
India in Pdkisthan , Misc. Petn. No. 46 of 1950, 
D/- 2-1.1951 : (A. I. R. (38) 1951 Nag. 33), & come 
to tho conclusion that, under S. 7, Influx from 
Pakistan (Control) Act, a person who has com¬ 
mitted an offence under s. 5 of the Act, or con¬ 
travened the terms of his permit, is liable to bo 
removed from India. We are, however, told by 
the learned counsel that with regard to the very 
persons who were appcts. before us in Muthu¬ 
bhai'$ cast, (A. I. R. (38) 1951 Nag. 38) an interim 
order has been issued by the S. C. staying their 
deportation from India & that there are observa¬ 
tions in that order which would suggest that a 
citizen of India cannot be deported. That order is 
not before us. 

W In tho view we have taken in Muthubhai's 
case , (A. I. R. (38) 1961 Nag. 38) the provisions 
of the Influx from Pakistan (Control) Act would 
apply to the citizens of India, equally with 
those who are not citizens of India. There 
is no doubt that the Constitution guarantees 
several freedoms to a citizen but it does not 
guarantee that a person who is once a citizen of 
India will always continue to be a citizen of 
India. Indeed, “citizenship” occurs in Part II of 
the Constitution whereas fundamental rights are 
to bo found in Part III. Further, Art. 11 of the 
Constitution confers power on Parliament to 
make 

“any provision with respect to the acquisition <fc tormina- 
tion of citizenship & all other matters relating to citizen¬ 
ship.” ^ 

So wide & extensive a power, would, in our 
opinion, include the lesser power to place restric¬ 
tions even on citizens in the matter of entering 
the territory of India. If authority were needed 
for this proposition, we would refer to two deci¬ 
sions of the United States of America. They are 
Seaboard Air Line Railway Co. v. North Caro¬ 
lina , (1917) 245 U. s. 299 and Ziffrin , Inc. v. 
Reeves , 808 u. s. 132. 

[ 5 ] In Seaboard Air Line Rly. Co. v. North 
Carolina , (1917) 245 U. S. 299, a state regulation 
placing restrictions on the import of intoxicating 
liquor from neighbouring states was challenged 
on the ground that it infringed tho Federal Con¬ 
stitution in that it hampered inter-state commerce. 
It may be mentioned that this provision was part 
of a law enacted by the State of North Carolina 
prohibiting, except in restricted cases, the con¬ 
sumption, sale, manufacture, eto., of intoxicating 
liquor in the State. It was not questioned that 
tho State could prohibit the consumption, sale 
etc. of intoxicating liquor, but what was said was 
that it could not prohibit tho importation of that 
oomraodity from other States. Dealing with this 
argument, McRoynolds J., who delivered tho 
judgment of the Ct. observed as follows : 

“The challenged Act, instead of interposing an absoluto 
bar against all such shipment, as it wqs within the power 
of tho State to do, in effect permitted them upun cona¬ 
tions intended to secure publicity, to tho end that public 


policy might not be set at naught by subterfuge <fc indirec¬ 
tion. The greater power includes the less.” 

[6] The restrictions placed upon persons return, 
ing from Pakistan to India by the Influx from 
Pakistan (Control) Act were intended to prevent 
emigrants to Pakistan from returning to India. 
It is for that reason that every person, whether 
of Indian domicile or not, returning from Pakistan 
to India is required to have a permit. To ensure 
the enforcement of the Act, penalties have been 
imposed for the infringement of a provision of the 
Act or of the rules made or permits issued there¬ 
under. The placing of these restrictions is, there¬ 
fore, nothing but the exercise of a lesser power 
by the Legislature than the one possessed by it r 
that is, the power of complete termination of 
citizenship of an individual who has gone to 
Pakistan or, for that matter, to any other country. 

[ 7 ] Tho other decision of the United States of 
America, Ziffrin , Inc. v. Reeves , 308 U. s. 132, 
also dealt with intoxicating liquor. The learned 
Judge, who delivered tho judgment of the Court, 
observed at p. 138 : 

“Having power absolutely to prohibit manufacture, 
sale, transportation, or possession of intoxicants, was it 
permissible for Kentucky to permit these things only 
under definitely prescribed conditions ? Former opinion* 
here make an allirmative answer imperative. Tho greater 
power includes the lese.” 

[8] We may mention that an argument was 

advanced before us that after the Constitution 
came into force S. 7, Influx from Pakistan (Con¬ 
trol) Act became void as it was repugnant to tha 
fundamental rights guaranteed by Art. 19 of tha 
Constitution. We would like to point out that ai 
law passed by a competent Legislature should not! 
be declared to be void except in a clear case and! 
that every possible presumption regarding tha 
validity of that law should bo drawn until the 
contrary is shown beyond reasonable doubt. Wei 
must not forget that one branch of Govt, cannot 
encroach on the domain of another without 
danger. In this connection, wo may refer to the 
following passage from Cooley’s Constitutional 
Limitations, 8th Edn., vol. I, p. 332, which was 
quoted with approval in a recent decision of this 
Court: • 

“it must bo evident to anyone that the power to declare 
a legislative enactment void is one which the Judge, 
conscious of the fallibility of tho human judgment will 
shrink from exercising in any case whero he can con¬ 
scientiously and with due regard to duty and official oath 
decline tho responsibility. The legislative and judicial 
are co-ordinate departments of the Govt, of equal dignity; 
each is alike supreme in tho exercise of its proper func¬ 
tions and cannot directly or indirectly, while acting 
within tho limits of its authority be subjected to the con¬ 
trol or supervision of tho other, without an unwarrant¬ 
able assumption by that other of power which, by the 
Constitution, is not conferred upon it. The Constitution 
apportions the powers of Govt,, hut it does not make any 
one of the three departments subordinate to another 
when exercising the trust committed to it. Tho Court* 
may declare legislatve enactments unconstitutional and 
void in some cases, but not because the judicial power ifl 
superior in degree or dignity to the legislative. Bemg 
required to declare what tho law ifl in the caBes wnlcn 
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oome before them, they mast enforce the Constitution as 
the paramount law, whenever a legislative enactment 
comes in conflict with it. But the Courts sit not to 
review or revise the legislative action, but to enforce the 
legislative will ; and it is only where they find that the 
Legislature has failed to keep within its constitutional 
limits, that they are at liberty to disregard its action ; 
and in doing 80 , they only do what every private citizen 
may do in respeot to the mandates of the Courts when 
the Judges assume to act and to render judgments or 
decrees without jurisdiction. In exercising this high 
authority, the Judges claim no judicial supremacy; they 
are only the administrators of the public will. If an act 
of the Legislature is held void, it is not because the 
Jndgea have any control over the legislative power, but 
because the act is forbidden by the Constitution and 
because the will of the people, which is therein declared, 

Is paramount to that of their representatives expressed 
In any law. 

Nevertheless, in declaring a law unconstitutional, a 
Coart must necessarily cover the same ground which has 
already been covered by the legislative department in 
deciding upon the propriety of enacting the law, and they 
must indirectly overrule the decision of that co-ordinate 
department. The task is, therefore, a delicate one, and 
only to be entered upon with reluctance and hesitation. 
It is a solemn act in any case to declare that that body 
of men to whom the people have committed the sovereigu 
function of making the laws for the commonwealth have 
deliberately disregarded the limitations imposed upon this 
dolegated authority, and usurped power which the people 
have been careful to withheld.” 

[9] To these observations we may add the 
following observations of Marshal C. J. quoted in 
Ashwander v. Tennessee Authority, 297 U. s. 288 
at p. 854 : 

"On more than one occasion, this Court has expressed 
the cautious oircumspection with which it approaches 
the consideration of such questions; and has deolared 
that in no doubtful case would it pronounoe a legislative 
act to bo contrary to the Constitution.” 

Wo may also give another quotation. This is 
from a judgment of Washington J. in the same 
report : 

I c°nld rest my opinion in favour of the con- 
Btltutionality of the law on which the question arises on 
no other ground than this doubt so felt and acknowledged 
tbst iloiiB would, in my estimation, be a satisfactory 
It . i8 bot * deceDt respect due to the 
1 T “«*£**. and toe patriotism of the legisla- 
tive body by which any law is passed, to presume in 
favour of its validity, until its violation of the Conatitu- 
.,° n 18 P rove d beyond all roasonablo doubt. This haa 
tof language of this Court when that subject 
has called for its decision ; and I know.that it expresses 
^honest sentiments of each and every member of this 

[ 10 ] Construing the provisions of s. 7 in the 
ught of these principles of construction, we are 
unable to appreciate how they can be regarded as 
inconsistent with the provisions of Part Hi of the 
Constitution. It oannot be gainsaid that a State 
has ample power to pass any law to promote or 
to secure public health, safety and welfare. This 
power is sometimes called Police Power in the 
United States of America. In the exeroise of that 
lower, it is within the competence of the Legis- 
ature to place restrictions on the exeroise of the 
nghtB conferred by Art. 19 of the Constitution, 
furthermore, as we have already observed, Art. li 
empowers Parliament even to terminate oitizen- 
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ship. Consequently, Parliament has also the 
power to do a lesser thing, i. e. to place restric¬ 
tions on the right of a citizen to enter India after 
having left it & having entered India, to observe 
the conditions subject to which ho was allowed to 
enter. This provision is quite independent of the 
reasonable restrictions contemplated by Art. 19 
and, in our opinion, confers the widest powers on 
Parliament to place restrictions on a citizen 
returning from a foreign country. 

[ll] We are, therefore, .unable to see how the 
provisions of S. 7, Influx from Pakistan (Control; 
Act can be regarded as unconstitutional or as 
having become void after the inauguration of the 
Constitution. For these reasons, we reject the 
petition summarily. 

D.ff. Petition rejected. 

A. I. R. (38) 1951 Nagpur 45 [C. N. 14.) 
Hemeon Ag. C. J. 

Nerbadaprasad — Appct. v. Beniprasad <£ 
The State — Non-appcts. 

Cri. Revn. No. 213 of 1950, D/- 12-7-1950. 

(a) Cr. P. C. (1898), S. 145-Ques-ion oi title how 
far relevant. 

In proceedings n/s. 145. the material question for deter¬ 
mination is which of the parties was at the date of tho 
preliminary order in actual possession of the subject of 
dispute. Questions relating to title should only be con¬ 
sidered where consideration is necessary for the purpose 
of determining who is in possession. [Para 8} 

Anno. Cr. P. 0.. S. 145 N. 41 and 48. 

(b) Cr. P. C. (1898), Ss. 145 & 439 - Revn._H. C. 

will not ordinarily interfere with orders u/S. 145- 
Finding as to possession, without sufficient material 
on the record to justify it—H.C. will set aside order 
& return case lor fresh decision alter allowing parties 
to adduce further evidence. [Paras 6 10 111 

Anno. Cr. P. 0., 8. 145 N. 61. 

N. B. Chandurkar et J. N. Chandurkar — for Appct. 

xr ar ii y m' 0 ^' Adhikari — for Non-Appct. (Party 
No. 2); T. B. Pendharkar — for the State. 

Order. — The Sub-Inspector, Sihora, reported 
that there was an apprehension of a breach of 
the peace between Nerbadaprasad (party l) ft 
Beniprasad (party a) with regard to 7 fields in 
~.Sihora tahsil, Jabalpur district: A the 
bub-Divisional Mag., Sihora, passed a preliminary 
order u/s. 145, Cr. P. C. on 3-6-1947. 

[9] Party l's case was that he had bought the 
fields on 13-4-1946 by a regd. sale-deed for Rs. 1300 
from Lakhan Singh & had been in absolute pos¬ 
session of them from that date. Beniprasad 
(P”* who had an 0-8-0 share of the village, 
had, according to party l, manoeuvred to buy the 
fields for a nominal consideration but without 
suooess. He had also sought to induce party l to 

transfer thorn, but here also his taotioB were 
infructuous. 

[3] Party 2 based his claim on the faot that 
hiB unole Chowdhury Nerbadaprasad had taken 
possession of the fields in 1898 & had remained in 
possession of them until 1920 when he died 
Party 2 then inherited them as his sole heir, sola 
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fields khasra Nos. 52-54 to Fakira in 1927 A fields 
l-hasra Nos. 56 A 313 in 1943 to Dadoo Ram A 
Mihilal respectively. With regard to the remain¬ 
ing fields, viz., khasra Nos. 316 & 317. this party 
declared that they had sown them in September 
A' October 1946 A that party 1 had never been in 
possession of them. 

[•l] Seven witnesses including Nerbadaprasad 
were examined for party l, A nine witnesses in¬ 
cluding Beniprasad for party 2. The Sub-Divi¬ 
sional Mag. Sihora, eventually held that the 
dispute was confined to fields khasra Nos. 316 A 
317 A, after a turgid survey of the evidence, 
decided that party 2 was in possession of them 
on the relevant date. Party 1 then sought revn. 
of that order, but his appln. was dismissed by 
the 2 nd Addl. Ses. J., Jabalpur, A he has now 
come up in revn. to this Ct. 

[5] Interference in revn. with orders passed 
u/s. 145, Cr. P. C is rare. In Fakir Chand v. 
Nadar Nandal , 59 Cal. 1001 : (A. I. R. (18) 1931 
|cal. 619 : 32 cr. L. J. 1237), a D. B. of which Ran- 
nin C. J. wa9 a member held that in the case of 
/3uch orders, which are mere police orders to be 
made by Mags, to quiet disputes, even if it should 
appear from the order of the Mag. that there is 
an error of law, references should not bo made 
unless it appears that the error of law is of such 
a character as to call for interference by a higher 
authority. This view demonstrates the sanctity, 
if 1 may use the term, which should be attached 
to a magisterial order u/s. 145, Cr. P. C. The 
reasons for this are that the object of the section 
is to inhibit blemishes of the peace A that the 
order itself is in no way final. 

[6] Intorfereaco in revn. with such orders is 
necessarily rare, A this applies a fortiori to a 
case such as that before me in which the order 
was maintained by the revisional Ct. Neverthe- 
less, there must be interference here, for the 
simple A cogent reason that neither of the lower 
Cts. appeared to be fully aware of the significance 
of the provisions of sub-s. (4) of S. 145, Cr. P. C., 
although Judges of this Ct. A of the Judioial 
Comr.’fl Ct. have explained them in numerous 
cases. Once tbo Mag. i9 satisfied that a dispute 
likely to cause a breach of the peace exists, he is 
required to pass a preliminary ordor under sub- 
8. (l) of the section. A copy of the order is then 
duly served as required by subs. (3); A under sub- 
8. ( 4 ) the Mug. is required, without reference to 
the merits of the claims of any of the parties to 
a right to possess the subject of dispute , to peruse 
the written statements of the parties, hear the 
parties, receive evidence, if any, adduced by them 
A tako such further evidence (if any) as he thinks 
necessary. 

[7] After this, he is required, if possible, to 
decide whether any A which of the parties was at 
ihe date of the preliminary order in actual posses¬ 
sion of the subject of dispute. If it appears to him 
that any party had within two months next before 
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the date of the preliminary ordor been forcibly A 
wrongly dispossessed, it is open to him under the 
first proviso to sub-s. ( 4 ) to treat the parly so dis- 
possessed as if he had been in possession on the 
date of the preliminary order. 

[8] The salient importance of the position of the 
parties on the date of that order is, therefore, 
abundantly clear-, so clear in fact that it ie asto- 
nishing to find that many Mags., when dealing 
with proceedings under the section, seem to think 
that they are obliged to examine in detail the 
rights of the parties to possession, although the 
question of possession at the material time can be 
effectively decided without such examination. This 
does not mean that questions relating to title 
should never be consd. in proceedings u/S. 145, 
Cr. P. C. It merely connotes that questions of that 
kind should only be consd. where consideration is 
necessary for the purpose of determining who is 
in possession. 

[9j To quote Sultan Ahmad J. in Bam Saroop 
v. Mt. Darsano Koer t l p. L. T. 887 at p. 888 : 
(A. I. R. (7) 1‘20 Pat. 499 : 21 Cr. L. J. 748). 

“A Mag. in proceedings u/s. 145 is entitled to look into 
the question of title only to arrive at a satisfactory con¬ 
clusion on the question of possession. Ho has got no 
power to decide the question of title or look into it apart 
from the question of possession. If he wanted to go into 
the qaeUion of title in order to effectively decide the 
question of possession, he would bo perfeotly justified in 
doing so. On the other band, if the question of possession 
could bo effectively decided without a decision on the 
question of title, he would not be entitled to go into the 
title of the parties.** 

These observations were quoted with approval by 
a D. B. in Banclii Zamindari Co. Ltd. v. Pratab 
Odainath , A. I R. (26) 1939 Pat. 209 : (40 Cr. L. J. 
631), Bose J., as he then was, also pointed out in 
Pusaram v. Dcorao , A. I. R. (34) 1947 Nag. 188 : 
(I. L. R. (1946) Nag. 991) that S. 145 was not con¬ 
cerned with the niceties of title but with the 
persons in actual possession who are likely to 
create a breach of the peace. 

[10] The order in the present case is marred by 
periphrastic reference to matters which were- 
largely irrelevant to the task of deoidingthe ques¬ 
tion of possession on the relevant date, whioh was 
8-5-1947. On 27-2-1947, Hariharsingh (P. W. 2), 
head constable, had visited the village in question 
A found that members of the two rival parties 
had gone to the fields in order to reap the crop 
therein. He accordingly attached the standing 
crop A gave it to Jiwanlal on a supratnama . 
Evidence concerning the question of possession 
after that date was jejune or non-existent; A I am 
clear that the Sub-Divisional Mag. had not suffi¬ 
cient material before him to justify the finding 
that party 2 was in possession of the fields in ques¬ 
tion on the relevant date. This was an aspect of 
the case which escaped the attention of the learned 
2nd Addl. Ses. J. Jabalpur; A he appeared to have 
founded his order on tho fact that as party 1 had 
' stated in his report of 21-2-1947 that party 3 had 
obstructed him from taking possession, party 1 
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was, therefore, unable to secure possession of the 
fields 4 most have been oafc of possession on the 
date of the preliminary order. This, however, did 
not necessarily follow & the simple question for 
determination related to the identity of the party 
in actual possession of the fields on the relevant 
date. 

[ll] The best course in the circumstances would 
be to set aside the order of the Sub-Divisional 
Mag. 4 to return the case to him for decision in 
the light of my remarks. It will be open to both 
parties to adduce further evidence 4 to have the 
witnesses already examined by them further 
examined, if they so elect. Thereafter the Sub- 
Divisional Mag. shall pass an order according 
to law. 

&S. Case remanded. 
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Mudholkar J. 

Eanhaiyalal Mulchand — (Accused) — Appcts. 
v. The State of Madhya Pradesh. 

Crl. Revn. No. 04 of 1950, D/- 1.6-1950. 

(a) Penal Code (1860), S. 141 - Common object - 
Froof. 

la order to prove common object it is necessary to 
establish a connexion between those who take aotive part 
in a riot & those who merely utter some words intended 
to provide encouragement. This can only be dona by 

eaid ° 8 * 0rmer ^ eoam0 aw *re of what the latter 

Anno. Penal Code, S. 141 N. 8. [ParS 4] 

(b) Penal Code (I860), S. 141 - Common object- 

Same object. ' 

The name objeot Is not necessarily a common object, 
but it becomes no only when it in known to & shared by 
all having it. fp * 

Anno. Penal Code, S. 141 N. 3. 1 

• T ■ Sto *■ "-<• 
Order.—The appcts. have been convicted of an 

o?r.o’tr ■ p - °- 4 MnimMd 

[a] Ifi is common ground that on 20.6- 1948 . 
which was a bazar day at mouza Nohta, there 
was a quarrel betweon one Lotania Chamar a 
aboarer engaged by one Bhaiyalal for collecting 
fcendu leaves. & Bhaiyalal’s servant Ramprasad 
The quarrel culminated in Ramprasad assaulting 
Lotama On account of this the chamara of the 
village became enraged & went in a body to the 
house of Bhaiyalal & actually committ J a riot 
According to the prosecution the appcts. were 
Btandmg on the ohabutra of a neem tree situate 
at a distance of 66 feet from Bhaiyalal's house & 

SEES 4 2" ri0ters by «»* shouts to beat 

The . T° tS ' deny their P rese nce on 

i ft a u th , 9 relevant fcime * say that 

Ssebv BWafe 3 Wn fftls8ly im PHoated in the 
case by Bhaiyalal on account of enmity. 

thfI,^ PrOe0 ? tiO ? evidence >3 diaorepant on 

“ to whafc WOrds W0re actually used 
in order to encourage the riotera & aa to who 


used them. On the other hand it is clear from 
the prosecution evidence that the appcts. did nob 
accompany the rioters, that the rioters went 
straight to the house of Bhaiyalal, & that it wa 3 
after that that the appcts. shouted words of en¬ 
couragement to them. The question, therefore, is 
whether by shouting such words the appcts. be- 
came ‘members of an unlawful assembly.’ 

[ 4 ] In an unreported case cited at p. 334 of 
Ratanlal'a Law of Crimea (Edn. 16) it has been 
held that if any person encourages, or promotes, 
or takes part in, riots whether by words, signs, 
or gestures or by wearing the badge or ensign of 
the rioters, he is himself consd. a rioter. With* 
this general proposition I agree, but it seems to 
me that in order to prove common object it is 
necessary to establish a connexion betweon those 
who take active part in a riot & those who merely 
utter some words intended to provide encourage, 
ment. This can only be done by showing that the 
former became aware of what the latter said. In 
this case the active participants in the riot had 
jumped over the compound wall of the house 
before the appcts. are said to have shouted words 
of encouragement. It cannot, therefore, bo pre¬ 
sumed, that the rioters ever became aware of 
what the appots.are alleged to have shouted. 

[5] Even assuming that the object which the 
rioters had in mind was the same as the on* 
which the appcts. had, it cannot be said that the 
two groups had a ‘common object’ as contem¬ 
plated by s. Ml. I. P. C. The object is not' 
necessarily a common objeot, but it becomes so! 
only when it is known to & shared by all having 
it u. e. the same object. In the circumstances, V 
must hold that no common object has been proved as 
between the appcts. on the one hand & the rioters 
on the other. It follows, therefore, that the 
appcts cannot be regarded as members of an 
unlawful assembly. Their conviction is wrong 
m law. Accordingly, I set aside the conviction I 

D,B ' Conviction set aside. 

*A. I. R (38) 1951 Nagpur 47 (2) [C. N. 16 .) 
V. R. Sen & Deo JJ. 

T T u1ca ?* m Mangahnmrti £ others - 
nS * fun * c,pflZ Committee Nagpur £ 

another — Non-Appcts. 

Mho. Petn. No. 7 of 1960, D/. 16-8-1961 
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charge to impose & revise taStfon. ™ * °“‘ Cer in ' 

sisigss 

pwn'ia.tl.., Bator,ei,Urn 1 . thu. « b ‘w 


43 Nagpur Damodar Tukaram v. 

dismissal of councillors followed by the appointment of a 
custos to discharge all the powers £ duties of the com¬ 
mittee till the reconstitution of the committee. Thus the 
Municipal Committee is dormant during the period of its 
supersession k the cusfos (officer-in-charge) appointed by 
the Provincial Govt, exerciser all the powers & performs 
all the duties conferred & imposed by the Act on the 
Muncipal Committee. [Para 8] 

Where a municipal corpn. is created the power of 
taxation is vested in it as an essential attribute for all 
the purposes of its existence unless Its exercise be in ex¬ 
press term prohibited. [Para 9] 

On a reasonable construction of S. 57 (3) (b) the officer- 
in-charge is empowered to.exercise all the powers conferred 
k all the duties imposed upon the municipal committee 
by the Act including the power of imposition, revisioD, 
assessment k collection of taxes. [Para 11] 

(b) Municipalities—C. P. & Berar Municipalities Act 
(II [2] of 1922), S. 66 — Imposition of Water rate on 
basis of gross annual letting value—Validity. 

The Act does not fetter the powers of the Municipal 
Committee to decide the principles of taxation k if the 
prater rate is levied on the basis of the gross annual 
letting value it cannot be said to be an abuse of the 
.powers conferred by the Act. (Para 12] 

(c) Municipalities — C. P. k Berar Municipalities 
Act (II [2] of 1922), S 57 (3) (b) - Powers k duties of 
officerin-charge —Strict compliance with provisions 
of Act—If necessary. 

It is unreasonable to suppose that the whole of the 
procedure laid down in the Act should be followed in its 
entirety by the officer in-charge appointed by the Govt, to 
carry on the functions of the Municipality. It is enough if 
he carries out his functions in a reasonable k equitable 
manner, keeping an eye, as far as possible, on the provi- 
sions of the Municipal Act, but not being b)und by them 
with the same strictness as the elected Municipality 
would be: A. 1.11.(8) 1921 Sind 125, Rel.on . (Para 13] 
D. T. Mangalmurti in person, S. A. Zinzarde with 
3/. R. Bohde — for Appcts.\ 0 . R. Pradhan with T, L. 
Shecde, Advocate General—for Non-Appcts. 

Cases referred to. 

1. (’99) 21 All. 348: (1899 A. W. N. 97). [Para 13] 

2. (’85) 9 Bom. 51. [Para 13] 

3. (’03) 27 Bom 403: (5 Bom. L. R. 267). [Para 13] 

4. ('21) 45 Bom. 611 : (A. I. R. (8) 1921 Bom. 236). 

[Para 13] 

5. (’50) 1950 N. L. J. 509: (A. I. R. (38) 1951 Nag. 181). 

[Para 6] 

6. (’21) A. I. R. (8) 1921 Sind 125: (17 S. L. R. 46). 

[Para 13] 

7. 98 U. 8. 381. [Para 9] 

Order.— This is a petn. under Art. 226 (l) of 
the Constitution by certain tax-payers of Nagpur 
for a writ of certiorari quashing the nofcfns. 
varying the rate3 k incidence of the water rate, 
for a writ of prohibition to restrain the non- 
appet. from recovering the revised rates. Their 
right to make this petn. is not disputed. 

[ 2 ] The facts are that by Notfn. No. 3921-4487-M- 
XIII, dated 19-12-1947, the Provincial Govt, super, 
seded the Municipal Committee, Nagpur, for a 
period of two years from the date of the order, 
Vs. 57, sub-8. (2), Central Provinces k Berar 
Municipalities Act, 1922 (II [2] of 1922), herein- 
after refd. to as the Act. By another notfn. of the 
same date, Shri R N. Pendharkar was appointed 
as the person who was to exercise all powers k 
perform all duties of the Municipal Committee, 
Nagpur, consequent on its supersession. This 
notfn. was issued u/s. 57, sub-s. (8), cl. (b) of the 
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Act& a similar notfn. was issued on 9 - 9.1949 
when Shri V. V. Vaidya was appointed to succeed 
Shri Pendharkar. By Notfn. No. SS^eesi-M-xiH, 
dated 22-12-1949, Shri P. A. Choubey was appointed 
to succeed Shri Vaidya k was invested with the 
same powers. Shri P. A. Choubey was the Officer, 
in-charge on the date of the petn. 

[3] The water rate was imposed u/s. 66 (l) (k) of 
the Act. The draft rules for the imposition, 
assessment, k collection of the revised water rate 
within the limits of the Municipal Committee, 
Nagpur, were published in the Central Provinces 
& Berar Gazette dated 17-6-1949, Part III, at 
pp. 615 622 . After considering the objections k 
suggestions received in respect of this revision of 
water rate, the officer-in-chargo passed an order 
on 30-8-1949 thus : 

“I see no valid ground for modifying the proposals k I 
hereby deoide k resolve u/s. 68 (5) of the Central Pro¬ 
vinces Municipalities Act, 1922 (II [2] of 1922) to finally 
approve the proposal as published in Central Provinces 
k Berar Gazette dated 17-6 1949 without any material 
ohange." 

The final rules were published in the Central 
Provinces & Berar Gazettedated 30-9-1949, Part III, 
pp. 1053-59. The procedure u/s3 68, 71 k 76 of the 
Act was folld. As stated in the said order dated 
30-8-1949 revised rate3 came into force on 1-10- 
1949. # 

[ 4 ] The imposition, assessment k collection of 
the water rate by the officer-in-charge is challeng¬ 
ed by the petnrs on the following grounds: (a) 
The power to impose or re-impose or revise the 
water rate is not conferred on the officor r in-charge 
by or u/s 57 (3) (a) of the Aot k consequently he 
has no power to collect it. (b) The power to im- 
pose or revise such rate cannot be exorcised in 
accordance with tho Act by a single individual 
like the officer-in-charge but must be exeroisedby 
a Municipal Committee, (c) That in any case the 
Act does not empower the Municipal Committee 
or the officer-in-charge to levy the water rate on 
the basis of the groi*s annual letting value of 
building or lands, (d) Imposition of the water 
rate on the basis of the gross annual letting value 
is an abuse of the powers conferred by the Act, 

[5l The power to collect this rate after 19-12- 

1949 is also challenged on the ground that it was 
incumbent on the Provincial Govt. u/s. 57, sub- 
s. ( 4 ) of the Act to reconstitute the Committee. 
The Notfn. No. 5189-5879-M-XIII, dated 26-11-1949, 
amending the order dated 19-12-1947, by substi¬ 
tuting for the period of two years the period of 
two years k six months or till such time the 
Corpn. of Nagpur starts working whichever is 
earlier, is alleged to be ultra vires. 

[6] This last contention was raised k upheld in 
Gopal Jairam v. The State of Madhya Pradesh t 

1950 N. L. J. 509 k the State Govt, was directed 
to reconstitute the Municipal Committee as re¬ 
quired by S. 57 (4) of the Aot. Accordingly, the 
Municipal Committee was reconstituted & Shri 
Gopalrao Pathak who was elected its President 
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was substituted as tha reap, in place of the 
officer-inoharge, Shri P. A. Chonbey. 

[ 7 ] The principal point for consideration is 
what is tho legal effect of supersession of the 
Municipal Committee. Section 57 (si of the Act 
rans thus: 

“If a oomjnifctee ia so dissolved or auporseded the fol- 
I >wiQ j coQsequeace shall ensue : 

(a) All members of the committee shall, a» from tho 
date of the order, vasato their offices as such members; 

(b) Al! powers k duties of the committee may until the 
committee is reconstituted, be erercised & performed by 
sach pjnon or persons as the Provincial Gavt. may ap¬ 
point in that behalf ; 

( 0 ) Al) p r operty vested iu it shall, until the committee 
is reconstituted, vest in His Mtjssty for the purpose of 
the Province/' 

[Q] The vacating of offices unler sub-cl. U) for 
the period of 9u per session does not operato to 
dissolve the committee bat only to suspend it 
daring the period of supersession k the committee 
is reconstituted u/s 57 (4) on the expiry of that 
period. The reconstituted body is in all respects 
identical with tho old one regarding its powers k 
duties. Supersession is thus nothing more than 
dismissal of councillors folld. by the appointment 
of a custom to discharge all the powers k daties of 
jfebe committee till the reconstitution of the com¬ 
mittee. Thus the municipal committee is dormant 
during tho period of its sapersession k the cusfos 
(officer.in-charge) appointed by the Provincial 
Govt, exoroisos all the powers k performs all the 
daties conferred k imposed by the Act on tho 
municipal committee. 

[91 The petitioner No. I, Shri D. T. Mangal- 
murti who has argued this case on behalf of tho 
petitioners, contends that the power envisaged by 
s. 57 (a) and conferred on tho officer-in charge does 
not inolude tho power of imposition of taxes ander 
9, 66 or the power to vary the rate or inoidenca 
of auoh taxation as the municipal committee has 
no inherent power of taxation but it exeroises the 
power delegated to it by the legislature. There, 
fore, tho power has to bo expressly conferred on 
the officer-in-oharge by tho legislature k cannot 
be said to be inoluded in tho term “power" 
appearing in s. 57 (8) of the Act & the notfns. abovo 
refd. to. The petnr. refd. to a passage at p. 271 of 
the Law of Municipal Corpn. in British India by 
Aiyangar, Edn. 2 , where it is stated: 

Thie p°^e f of taxation belag, of all powors the one 
moat liable to abuso, to be legally exerolaed, it must be 
expressly granted. Tho municipal oorpns. have no in- 
berent power to levy taxes; & this taxing power when 

tta State " ° XOro,3ed bj oor P°- a3 ft 8 ent of 

This passage is based on the cases oited at 
p. 67G of Abbot's Corpns. vol. 1 . The learned 
author was considering the delegation of powers 
0 taxation by legislature k not considering exor- 
°l*e of those powers by a substitute of the oorpn. 
as note. Where a municipal oorpn. is created the 

J ft “ t fe n i8 yeated in il M ™ essential 

C32* Ji f ° r * J he . W* 8 " of its existence 
nrtew its exerotae be in express term prohibited. 


See United States v. The City of New Orleans, 
98 U. S. 881 on which tha petnr. relies. There can 
be no manner of doubt that the Legislature has 
conferred on the municipal committee the powers 
to impose A revise the rate in question & to 
provide for its assessment & collection. (See 
Chap, ix.) 

HO] The petnr. sabmits that the powers refd. 
to in S. 67 ( 3 ) (b) are the executive powers of the 
municipal committee to bo found in Chaps XI to 
XV of the Act, & the dutios refd to therein are 
to be found in chap, vi of the Aot, & that these 
are the powers conferred & duties imposed on the 
officer-in.charge by the above stated notfns. 
Powers of taxation conferred by the legislature 
found in Chap. IX have to be exeroised by the 
municipal committee which cannot act except by 
resolutions passe 1 at meetings held in accordance 
with the Act. It is, therefore, contended that 
such powers cannot be exeroied by a single indivi¬ 
dual like the officer-incharge. 

ill) There is really no warrant for this sub¬ 
mission. Besides tho powers mentioned by the 
pjtDrs. the municipal committee has power to 
appoint officers & servants for the due discharge 
of its duties, fix the r salaries, pensions & gratui¬ 
ties (S. 26), exercise its powers of management, 
control, .t administration of public institutions 
maintained ont of municipal funds (9. 89), transfer 
its properties to the State (s. 4i), transfer its pro¬ 
perties to other persons (9. «), exercise its powers 
over the municipal funds under chap, vm, sanc¬ 
tion prosecutions for offences under the Municipal 
Act compound such offences, frame bye-laws re¬ 
garding matters other than taxation, reoover 
taxes under ohap. xix, etc. If the contention of 
the petnrs. were accepted, the offioer-in-charge 
would remain merely a figurehead & would be 
powerless to exercise these powers & perform 
duties other than those mentioned in the Chapts. 
refd. to by the petnrs. He would be powerless 
even to collect the existing taxes. It ia true that 
a committee has to take its decision by a resolu¬ 
tion passed at a meeting in the manner provided 
by the Aot, but in practice all this work is not 
done by the oommi tee by resolutions but delegat¬ 
ing its powers to its office bearers tc offioers. If a 
eujfoi is appointed to exercise its powers & 
perform the daties, he can do so by taking deci¬ 
sion himself & delegate his powers. Otherwise, 
the administration of the committee would come 
to a standstill. On a reasonable construction of 
S. 67 (8) (b) of the Act & the notfn. it must be 
held that the officer-in-charge is empowered to 
exeroiae all the powers conferred & all the duties, 
imposed upon the municipal committee by the] 
Act including the powers of imposition, revision 
assessment & collection of taxes. We are, there* 
fore, of the opin on that there is no substance in 
the petnrs’ contention that the officer- in-charge 
oculd not exercise the powers of the superseded 
municipal committee in the matter of taxation. 
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[ 12 ] The next contention is equally without 
any fores. The Act does not fetter the powers of 
the Municipal Committee to decide the principles 
of taxation 4 if the water rate is levied on the 
basis of the gross annual letting value it cannot 
be said to be an abuse of the powers conferred by 
the Act. The petnrs.’ contention seems to bo 
that the rate should be according to the number 
of persons occupying a house i e. it should be a 
per capita tax based on service rendered. On 
this view the taxes would vary from month to 
month as the number of persons occupy ing a 
house cannot be constant. Use of water for garden 
attached to a house would escape taxation. 
Ability to pay is a well-recognized basis for 
taxation & has been folld. here. We need not 
pursue the matter further as no provision has 
been brought to our notice which prohibits the 
Municipal Committee from adopting “ability to 
pay” as a basis for taxation. 

[13] Tbe learned counsel for the petnrs. has 
brought to our notice the following decisions. 
The Municipality of the City of Poona v. 
Mohanlal Ltlachand , 9 Bom. 51, Chunilal v. 
Surat City Municipality , 27 Bom. 403, Ambalal 
Sarabhai v. Ahmedabad Municipality , 45 Bom. 
611 and T . E. Strachey v. Municipal Board of 
Cawnpore, 21 ALL. 348. Chunilal's decision is 
irrelevant. The other decisions lay down that if a 
tax is not levied in accordance with the procedure 
prescribed by the Act it is illegally levied 4 must 
be refunded. No such case has been made out by 
the petnrs. The procedure laid down by the Act 
has been folld. As held in Sant Das Mangharam 
v. Secretary of State , A. I. R. (8) 1921 Sind 125 : 

“It is enough that the persons who are delegated to do 
the duties of the Municipality carry out their functions 
in a reasonable 4 equitable manner, keeping an eye, as 
far as possible, on the provisions of the Municipal Act, 
but not being bound by them with tbe same strictness as 
the elected Municipality would be.” 

In that case a committee of management was ap. 
pointed u/s. 179 of the Bombay District Munici¬ 
palities Act but the Act did not lay down with 
precision how that committee was to function. 
Ail that it said was that the powers 4 duties of 
the suspended body should be exercised by such 
person or porsons as may be appointed. Thus the 
words were similar to S. 57 ( 3 ) (b) of the Central 
Provinces 4 Berar Municipalities Act. The learned 
Judge held : 

“Procedure is not 'power 4 duty’, the exercise of power 4 
duty ia the goal, procedure if the road by which wo 
reach it. It is obviously unreasonable to suppose that tbe 
whole of the procedure laid down in the Act should be 
folld. in its entirety 4 that it is verbally incumbent upon 
any person or persons appointed by Govt, to carry on tho 

functions of the Municipality.It is obvious that in 

the case of one person, he could not delegate functions to 
Committee 4 Sub-Cominittees as contemplated by the 
Municipal Act 4 it cannot, fclerefore, be ruled that the 
whole of the procedure laid down in the Act must apply 
t3 the Committee of Management.” 

It is not necessary to pursue the matter further. 


£14] There is thus no substance in this petn. A 
it is dismissed with costs. Counsel's fee rs. 200 . 

P *B.B Petition dismissed . 

A. I. R. (38) 1951 Nagpur 30 [C. N. 17.] 
Hidayatullah J. 

Ghasia Baratu Gadaria — Appct. v. Derha 
Bisai Satnami—Eon-appct. 

Civil Revn. No. 48 of 1950, D- 17-1-1951. 

Provincial Small Cause Courts Act (1887), Sch. II, 

Art. 8—Rent, what is. 

Where the same land is used by larger number of 
porsons for grazing their cattle 4 the only charge made 
is a fee per head of cattle there cannot be said to be 
tenancy nor a lease of tbe land. The licence to graze 
cattle would not in these circumstances amount to a 
lease since no right to the land is oreated, 4 the persons 
grazing their cattle are not tenants. A suit for recovery 
of grazing fee is not a suit for rent. [Para 15] 

Anno. Pro. 8. C. C. Act Art. 8, N. 2. 

C. K. V. Naidu—for Appd.\N.S. Munihi—Jor Non- 
Appct . 

Order.— This is an appln. for revn. by the 
deft, against whom a decree for R9.130 for graz¬ 
ing dues (Rs. 78-12-0 for the year 194047 4 
Rs. 51-4 0 for the year 1947-48) has been passed 
with costs. 

[ 2 ] The deft, is alleged to have grazed 125 sheep 
4 one goat in the year 1946-47 4 80 sheep 4 2 goats 
in the year 1947- 48. The pltf’s. case is that the deft, 
had agreed to pay 10 annas per goat or sheep in 
the suit years. Since the deft, failed to pay tbe 
amount due viz, Rs. 130 this suit was brought 4 
was also decreed against the deft. 

[3] The deft, pleaded that bo had not grazed 
tho sheep or goats 4 also that the rate was 2 
annas per head. It was also pleaded that the suit 
was outside the competence of the Small Cause 0t. 

[ 4 ] In this revn. it is contended that the trial 
Ct. had no basis for fixing the rate at 10 annas 
per head 4 that tho decision that the suit was 
within the competence of the Small Cause Ct. ie 
contrary to law. 

[ 5 ] At the time of arguments the arguments 
were confined to the second point only. It is con¬ 
tended that the suit is barred under Arts. 8 4 13, 
Provincial Small Cau38 CourtsAot.lt was not 
contended that the rate was 2 annas per animal 
as obviously that question is now conclued by a 
finding of fact. 

[6] The appct. relied on Ausen Lai v. Mullhan , 

46 All. 369: A. I. R. (ll) 1924 all. 557, Sitaramv. 
Petia , 14 N. L. R. 85: (A. I. R. ( 4 ) 1917 Nag. 37 4 
Abdul Hamid Khan v. Babulal, 35 All. 156 : (18 
I. c. 282 ). The othor side relied on B 4 N. W. 
Ely. v. Bandhu Singh t 31 All. 842: (2 I. 0. 223), 
Indal v. Debi, A. I. R. (13) 1926 Nag. 174: '92 I. C. , 
683) and Ram Prasad v. Benares Cotton A Silk j 
Mills Ltd., (1930) A. L. J. 550: (A. I. R. (17) 1930 j 
All. 899). Reference was also made to Mitra 0 { 

Provincial Small Cause Courts Act, Edn. 9 p&g e ( 
148. 

[ 7 ] Art. 8 of the Act reads as follows: It 
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4 A salt for the recovery of rent, other than house rent, 
unless the Judge of the Ct. of Small Causes has been 
expressly invested by tbo State Govt, with authority to 
exercise jurisdiction with respect thereto.' 

It is obvious that the only bind of suit that is barr¬ 
ed is a suit for rent. The question is as to whether 
the claim is for rent’ as such. In the present case 
the land was not given on lease. There wa3 only 
a licence to graze go its 4 sheep coupled with a 
fee per head of animal grazed. Rent is not defined 
in the Provincial Small Cause Courts Act. If we 
turn to the definition of the term in the 0. P. 
Tenancy Act or the 0. P. l. and Revenue Act we 
find that such rent is payable by a ‘tenant'. Thus, 
there should be a tenancy before the payment can 
be designated as ‘rent’. 

(8) In Indal v. Debi , A. I. R. (13) 1926 Nag. 174: 
(92 I. c. 683), there was an agreement by which a 
certain quantity of grain was paid every year to 
the owner for the right to take oarts over a strip 
of land. This was held to satisfy the definition of 
a lease under S. 105, T. P. Act. Since it did not 
fall within Ss. 56, 64 4 60, Easements Act, it wa 9 
not an easement 4 as the right wa9 transferable 
it was held to be not a licence. Thus, the suit 
was held to be not within the competence of a Ct. 
of tfmall Causes. The case is obviously distinguish, 
able. 


[9l Sitaram v. Petia, 14 N. L. R. 35; (A.I.R. (4) 
1917 Nag. 37) was a case of fishery since it was 
held that the word 'rent' as used in the Provin- 
cial Small Cause Courts Act must be taken in its 
ordinary sense as including compensation paid 
to an owner for use 4 occupation of hia immov- 
able property. In India jalhir rights have been 
regarded as interest in immovable property, 4 
the decision turned on that. 


[10] Zmgya v. Ramchandra , I. L. B. ( 194 ^ 
Nag. 776 : (a. I. R. ( 35 ) 1948 Nag. 145 ) concerned 
suit by a landlord for manure of the cattle of 
tlmlwa grazing on the village waste to whic 
ho laid olaim under the wajib ul arz . It was hel 
that Art. 18 , Provincial Small Cause Courts Acl 
barred the suit. This case is also distinguishabl 
so apparently that I need not give any reasons. 

[11] In Auseri Lai y. Mullhan , 46 All. 869 
(A. I R. (11) 1924 All. 557) there was a sub leas 
of land, but the amount for which it was lease< 
was to be calculated at a fixed rate per head 0 
oattle grazed thereon. In the present case m 
lease as such has been proved 4 the Allahabac 
case is distinguishable. 

[121 In Abdul Hamid Khan v. Babu Lai, 81 
AH. 156 (181.o. 282), it was held that the right t< 
a ferry is a benefit whioh arises out of land i 
comes within the definition of immovable pro. 
perty under 9. 8 (25), General Clauses Act, 1891 

J* a l«eee of a ferry to levy a toll 
eU ged to be recoverable by him as suoh lessee 

Art ‘ inoial Small Cause Courts 
Aot The element of lease is obviously present & 
therefore, the case is distinguishable. 



ri3] Ram Prasad v. Banarcs Cotton A Silk 
Mills, Ltd. 1930 A. L. J. 550 : (A. I. R. (.7) 1930 
All. 399), turned upon the provisions of the Agra 
Tenancy Aot. Thequestion whether the licensee in 
the case could be considered a tenant was not 
directly considered, but it appears that wa3 bo 
treated. 

(14) In B. A N. IT. Rly. v. Bandhu Singh , 31 
ALL. 342: (2 I. C. 223), a person was authorised by 
a Rly. Co. to cut grass from Rly. embankments 
4 he was not treated as a tenant 4 the payment 
which he bad agreed to make was not held to be 
rent. 

(15 1 In my opinion where the same land is 
used by a larger number of persons for grazing^ 
their cattle 4 the only charge made is a fee per 
head of cattle there cannot be 6aid to be a te- 
naDcy nor a lease of the land. The charge made 
must be treated as a bare fee 4 would Lot strict- 
ly fall within the conception of ‘rent'. The 
licence to graze cattle would not in these cir- 
cumsfcances amount to a lease since no right to 
the land is created, 4 the persona grazing their 
cattle are not t(nant9. A suit for recovery of graz¬ 
ing fee is not a suit for rent. 

( 16 } The suit was thus within the competence 
of the Ct. of Small Causes. The appln. fails 4 is 
dismissed with costs. 

D.B. Application dismissed . 


A. I. R. (38) 1951 Nagpur 51 [C. N. 18.] 
Mangalmurti 4 Mudholkar JJ. 

F. Af. Deshmukh — Appct. v. K . M. Kothari 
A others — Opposite Party. 

Wise. Petn. No. 159 of i960, D/. 28-2-1951. 

(a) Houses & Rents - C. P. & Berar Letting of 
Houses 4 Rent Control Order, 1949, Cl. 13 (vi) lc) — 
His own business’—Meaning -Expression not con¬ 
fined to business of landlord only—Word* 4 Phrases. 

The word 'his' in Cl. 13 must be interpieted so as to 
include the family <fc not in a narrow way. Though the 
word iB used in the last part of the Clause in conjuQOtion 
with the word 'own', it does not show that the 'business' 
must be ono whioh the landlord hlmeelf is carrying on. 
Such an interpretation would bo in condiot with the 
meaning aocorded to the word 'his* in the clause. Thus 
what is meant by the word 'own* is something in whioh 
the landlord or his family have peounlary interest & look¬ 
ed at this way the busintS9 of running Maternity Home 
by the landlord’s wife would olearly fall within sub-cUvi) 
of 01. 18 of the Order: 1916 All E.R 612, Ref. [Para 61 

(b) Houses 4 Rents - C. P. 4 Berar Letting of 
Houses <& Control oi the Rent Order, 1949, Cl. 13 (vf) 
C WT Intcntion °(carrying on business—Evidence of. 

Where the appct. landlord's wife is a medical practl- 
Honor & he, in bis appln. under the order avers that he 
needs the house for business as hia wife intends to start a 
Maternity Home, that statement must be accepted aa 
correct because no ono would ba in a better position to 
Know o[ her Intention than she or the appct. himself. 

******** P* Salve-for Appct.; B . 0. 
for Non-Appct. No. J. 

Order. — ThiB is a petn. nndor Art. 326 , 

CoDBt. Ind. 

[ 2 ] The appct. olaims to bo tho landlord of the 
house bearing Municipal No. 8 /i 9 , situate on 
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HaDunDan Road, Sitabuldi, Nagpur. The non-ap- 
pet. 1 is his tenant & resides on the ground lloor 
of that; house. The upper floor is in the occupa¬ 
tion cf the landlord. 

[ 3 ] The appet. has shifted to Nagpur from 
Gwalior recently A wants to settle down at 
Nagpur, where his wife, who is a medical practi- 
tioncr, wants to set up in medical practice. He, 
therefore, made an appln. to the Rent Controller 
for grant of permission to serve a notice on the 
non-appet 1 terminating his tenancy. In that 
appln., the appet. stated that hie wife wanted to 
start a Maternity Heme on the ground floor after 
it was vacated by the non-appet. 1 . 

U1 The Rent Controller dismissed the appet’e. 
petn. The appet, therefore, preferred an appeal be¬ 
fore the Addl. Dy. Comr. Nagpur. The latter 
affd. the order of the Rent Controller on the fol¬ 
lowing grounds: (a) That there was delay on the 
part of the appet. to make an appln. to the Rent 
Controller for evicting non-appet. 1 . (b) That 
there was no evidence to show that the apjet s. 
wife was carrying on medical piactice at Nagpur, 

A (c) that it was not possible to believe the 
appet's. statement regarding the intention of his 
wife to start a Maternity Home unless it is subs¬ 
tantiated by some evidence. 

( 5 ] Sub-d (vi*, Cl. 13, Rent Control Order, says 
that if a Ct. is satisfied that the landlord needs 
the house or a portion thereof for l he purpose 
refd. to in that sub-clause, lie must grant the 
necessary j emission to the landlord to give notice 
to the tenant. Tho Addl. Dy. Comr. should, there- 
fore, have ascertained whether the landlord had 
satisfied any of tho conditions in the sub-clau-e. 

Instead of addressing himself to the matter in 
this way, tho learned Addl. Dy. Comr. concerned 
himself with matters which weie not strictly 
relevant A disjiosed of the appeal in what appeal's 
to us to bo an off-hand way. 

[6] Wo have no doubt that in this case tho 
allegations made by the appet. clearly make out 
that tho house was intended for the purpose of 
starting a Maternity Homo. Under sub-cl. (vi) (c) 
to cl. 13, a landlord is entitled to eject a tenant 
if he wants to locate his business in a portion of 
hia house which is in the occupation of the tenant. 

It is. however, argued that tho Maternity Home 
was to bo run not by the appet. himself but by his 
Wife A that, therefore, the house could not be said 
to have been lequired for the purpose of the bu?i- 
ness of the appet. himself. There is no doubt that 
the words used in sub-clause are "business of bis 
own”. The word ‘his’ occurs at several places in 
sub-cl. (vi) A it must be interpreted throughout 
the sub-clause in the same way. It is not disput- 
ed that tho words "his residence" occurring in 
the sub-clause at two places include a residence of 
all tho members of the landlord's family. We have 
no doubt that that would bo appropriate way of 
interpreting the word 'his’. As observed in Smith 
v. Penny, (1946) 2 All E. R. 672 at p. C73: 


A.I.R. 

The family is the unit of our civilization. To keen 
the family together is of high public importance.” tep 

This supports our view that the word 'his' must 

bo interpreted so as to include the family A not 

in a narrow way. This word is used in the last 


part of that clause in conjunction with the word 
own'. The question is whether the word own' is 


used along with tho word ‘bis’ to show that the 
business' must be one which the landlord himwll 
is carrying on. Wo do not think that that is the 
purpose of using the word own’. In our opinion, 
such an interpretation would be in conflict with, 
the meaning accorded to tho word ’his’ in the} 
clause. It ( would appear that wbat is meant by 
the word ’own’ is something in which the lard 
lord or his family have pecuniary interest. Look- 
ed at this way the business of running Maternity 
Homo would clearly fall within sub-cl (vi) of cl. 13 . 

(7) Is has been admitted before us on behalf of 
the non-appet. 1 , that the appet’s. wife is io fact 
n medical practitioner. The appet avers that she 
intends to start a Maternity Homo A that state¬ 
ment must be accepted as correct because no one 
would be in a better position to know of her in¬ 
tention than she or the appet. himself. If tbej 
statement is not true A if the business is not 
started within 3 months, the tenant has the re¬ 
medy of recovering possession of tbo premises 
which he is made to vacate. For these reasons, 
the learned Addl. Dy. Comr. was wroDg in law 
in refusing to act on the statement of the appet. 
The supposed delay in making tho appln. A the 
view taken by the Rent Controller that the pre¬ 
mises are unsuitable for the use for Maternity 
Home are not gtrmano to the question at issue. 

(8] In the view wo take, we 6et aside the order 
of tho Addl. Dy. Comr. A direct the Rent Con¬ 
troller to grant permission to the appet. to Eerve 
a notice on the non appet. 1. Cost of the appln. 
will bo borne by tho nen appet. 1. Counsel’s foe 
R9. 50/.. 

D.R.R. Application allowed. 
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Mangalmurti and Deo JJ. 

Eanhayalal Uanmantrao — De/t.— Applt. v. 
Reginald Mathalone t others—Pit/, d Dejts.— 
Resps, 

Letters Patent Appeal No. 10 of 1945, D/-25 1-1951, 
from judgment of Niyogi J., in 8. A. No. 459 0 ! 1941, 
D/• 29 8 1945. 

(a) Civil P. C. (1908), O. 21, R. 52 - ‘Property’ 
meaning of. 

The mere fact that the word 'property' in 0. 21, R. 52 
is followed by words interest or dividend payable tbereon 
cannot restrict its meanii g only to movable property. 
Hence 0. 21, R. 62 is as much applicable to immovable 
property a9 it is to movable property. (Para 8] 

Anno. C. P. 0., 0. 21, R. 62, N. 2. 

(b) Civil P. C (1908), O. 21, Rr. 52 & 54 _ Property 
in hands of receivers—Attachment—Validity. 

To effect a valid attachment of immovable property in 
the handa of a Ct. or receiver it ia necessary to issue a 
notice under 0. 21, R. 52 >& to publish a prohibitory order 
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under B. 54. Hence wheT© a holding in the custody of a 
Ot, through its receiver is Attached without notice to Ct. 
the attachment is not legal. [Para 8] 

Anno. 0. P.G., 0.21,8. 52, N. 3. 

(c) BerarLand Revenue Code (1928}, S. 145 (2)- 
Sale without attachment—Validity. 

A sale of a holding for arrears of revenue held without 
attaohroent as required by S. U5 (2), Berar Land Reve- 
nae Code 1923, is in breach of express provision of law A 
is therefore illegal. (Para 10] 

(d) BerarLand Revenue Code (1928), Ss. 145(1), 
140 & 149 -Sale without notice to delaulter - Validity. 

Though there is no provisiou in the Berar Land 
Revenue Code similar to the one in • ivil P 0., which 
requires a notion to be given to the judgment-debtor before 
his property is ordered to be sold it is against the fnoda- 
mentil principles of law that a sale held behind the tack 
of a defaulter should bind him unless he is givui notice 
at one stage or the other before the sale is ordered. Under 
S. 140 of the Code the Bevonoo Officer selling the property 
has to draw up a statement of account & certify that it is 
true. Such *tatcnient is one)drive evidence of the exis¬ 
tence of the arrears for the purposes of revenue proceed¬ 
ings. Although there is no express provision in tho Cede 
that this certificate should bj given afUr notice to tie 
judgment debtor, it mast bo pre6aracd that the Revenue 
Offioer cao do so only after hearing the default* r This 
dependi on the well-known maxim nutfi alteram partem 
that i3, no man shall be condemned unheard. Conse¬ 
quently, a sale held without notice to tho defaulter cannot 
bind him: 16 N. L. J 250; 1910 N. L. J. 424; 1940 
N. L. J. 525 & 11 Rev. Rulings 27, Dissent. (P*ra 11] 

(e) Berar Land Revenue Code (1928) - Sale of hold¬ 
ing in hands of receiver—Want of permission of 
appointing Ct.-Effect-Civil P.C. (1908), O. 40, R. 1. 

There is no provitrou in tho Perar Land Revenue Codo 
which either expressly or impliedly modifies or abrogates 
the rule that the property in tho hands of a receiver 
cannot bo proceeded ngtinst exoept lo the extent permit- 
ted by the appointing Ct. Accordingly, a sale of a holding 
in the hania of a receivor even in enforcement of a charge 
under S. 191 ol the Code, without the leave of the Ct. 
appointing him, though not void is liable to be set aside 
by the reoeiver in appropriate proceedings. [Paras 1G, 17] 

(f) Berar Land Revenue Code (1928), Ss. 157 &, 192 
— Suit to set aside sale- Grounds not covered by 
Ss. 155, 156 & 157—Jurisdiction of Civil Ct.—Civil 
P. C. (1908), S. 9. 

A amt to set aside a sale of a holding in tho oat tody of 
a rooeiver for arrears of revenue on ground of abseDoe of 
attachment, want of notice to defaulter or receiver & want 
of permission of the Ot. appointing tho receiver is not 
barred by 8. 167 (21 or by 8. 192 either expressly or by 
necessary implication as tho grounds on whioh it is 
brought are not matters which a Revenue officer is em< 
powered under tho Land Bevonuo Codo to determino 
decide or dispose of. His jurisdiction is limited to the 
matters covered by Ss. 165 & 150. 8cction 157 (2) is 
merely an explanation of S. 157 (1) & does not oxolude 
other suits. rp arfl iqi 

Anno. 0. P. O., 9. 9 N. 50. 51, 55. 1 J 

. U - R Kobdt, P. R. Padhye <f K. 0. Chendke-hr 
it |C A P - A’o. 1), T.L. 

Judgment. —This is a Letters Patent appeal 
against the judgment of Niyogi J. sotting aside a 
revenue sale held under the Berar Land Revenue 
Code on the ground that the Revenue Offioer 
could not soil the property without the permission 

» A | H. 0. as the property was in the 
possession of that Ct. through a receiver appoint- 
edvbn it. 


Kanhayalal v. Reginald Mathalone Nagpur 53 

ng in the custody of a [ 2 ] The facts leading to this litigation are 
without notice to Ct. briefly as follows : In Civ. Euit No. 1543 of 1934 
g (Para ej (^uhakar y. Bhagchand Jairamdas and others) 

c 144 f 2 l_ which was a sait base<1 on a mt 'S e - a reoe ‘ ver w * 3 
; t y ’ appointed on 20-10-1936 under 0 60, R. l, Civil 

! revenue held witheui P- C., by the Bombay H. C. of the mortgaged 
2), Berar Land Reve- properties including the plot in suit, 1, 91, 66* 
ess provision ot law & square feet in area, then worth Rs. 30,000 accora- 
[Para 10J ^ rates ^ t jj 6 factory 4 its appurten- 

"0 defaulter- Validity'. 8 uces standing thereon situated in the town cf 
in the Berar Land \eotmal. Nazul rent- of the plot for the years l93o- 
in - ivil P 0., Which 37 & 1937 38 payable respectively on 1-8-1936 * 
judgment-debtor before 1 . 8.1937 at- is. 129 per jear, was in arrears * 

VLlfthind h the fQ tack Dalicband Bhagchand (the neerded occupant) 
?sa be is givui notice became the defaulter on these dates. On a 
sale is ordered. Under i*6porfc of the patwari of Yeotmal dated 30-8-1937 
icu-selling the property P . 5 ) that these arrears were due & the pre- 

e^denco'oT 'thee** P® rt y was in P 03se9sioD ot a receiver in Bombay 

ica ol reveoue proceed- * on a further report of the patel dated 14 9 1937 

provision id tho Cede {Ex. P 6 ), wh*ch gave tho name i addreS3 of the 

re.i AfUr notice to tlo receiver with a proposal to recover the arrears 

ig' th^dofanlt./This frotn him - Ex ‘ P-7 which is a certificate undtt 

audi alteram partem S. 3, Revenue Recovery Act, 1890, read with 

mned unheard. Conce- S. 143, Berar Land Revenue Code, was sent on 

mthoderaulter cannot 1791937 to the Collector of Bombay, for thu 

Dissent. (P«m 11 ] rec °very of these arrears from the receiver Shri 

’ ’ Talyarkhan. It was, however, returned, under an 

’nt of ^mission Oi endorsement dated 22 9 1937, fer want of suit 

C. (1908), 0. 40 , R. 1 . number & date of appointment. On the patel 

■ar Land Revenue Codo supplying suit number on 5-10 1937 the Tabsildar 

’ modifies or abrogates asked the Subordinate Judge, second class, Yeot- 

o hat.ds of a receiver raal, to furni.-k tho date of appointment. The 

Eg Su , borainale Jud 6 e w [°to hack to say that tho 
mforcement of a charge information could not be given for want of correct 
it the leave of the Ct. information of the suit number, name of the Cfc, 
is liable to be set asido A names of the parties. Instead of taking the appro- 
e ings. aras 1 G, 17] p r j ft te $fc 0 p 0 f addressing the Registrar, Bombay 
(1928), Ss, 157 <fc 192 H. 0. or the receiver or the Collector, Bombay, 

>n of n avil C 0 Ct C . r -Civil * 8endiDg a uorreoted certificate, the Tahsildar 

made an inaccurate report on 17-10-1937 to the 
riding in tho oastody of Sub-divisional Officer, saying that the address of 
i ground of absenoe of the Bombay receiver was not available A requee- 
alUr or receiver & want ting him to pass an ordtr for sale; and on 39 12 - 
XXSwt I® 3 ? tire SaMiriBioDBl Officer p« K ed »n order 
oundg on whioh it is * or a ^aohment & sale of tho plot, evidently with- 
Bevonue officer is ©m- 0 ot going through tho reoord. Exhibit P-lOis tho 

io Codo to determino, warrant of attachment executed on 25-10-1037. It 

I60° n Section 157 Vls 13 in ° ld form G wbich wa3 Dot lben force, but 
:u 4 does uot oxoludo waa substituted by the present Form G by Notfn. 

(Pan* 19J * 0 . 3504 1732 XII, dated 31-10 1934. The proolama- 

65 - tion (Ex. P-19 datea 6-11 1937) was in Form l, k it 

P- deolared that in default of payment before 19 - 12 - 

oi o. l), T, L, 1037, the date fixed for sale, tho hotdrng would be 

sold free of all enoumbrancos. Exhibit P -12 direct- 
tera Fa-cnt appeal od that a copy of the proclamation bo given to 
gi J. sotting aside a tbo occupant Jairamdas his signature obtained 
Jerar Land Revenue but this was not done. Exhibit 1’-12 vras not publL 
lbe ™ renue O“ocr fhod os required by S. 24 of tho Code. Though 
;hout the permission proscribed, it doos not state the area of tho plot, 
iroperty was in the Nor does it mention the existence of the factory 
i a receiver appoint- thereon. The sale was held & knocked down in 

favour of Kanhaiyalal, the applt. bofore us, for 
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R5. 270 & wag confirmed on 26-1-1938. The name 
of Shri Talyarkhan receiver, appearing in the 
certificate (Ex. P-7) does not appear in the subse¬ 
quent proceedings. A certified statement of account 
under s. 140 of the Code was not drawn up. 

[3] On 19 1-1938 Shri G. B. Pandit of Kham- 
£aon, purporting to act for the receiver, made an 
appln. to the Sub-divi?ioDal Officer that the sale 
should not be confirmed as the receiver was ready 
to pay all the arrears. The Sub divisional Oilicer 
endorsed this appln. on 21-M939 for report of the 
Tahsildar who neither submitted the report nor 
returned the appln. to the Sub-divisional Officer 
before the confirmation of the sale on 26 1-1938, 
which was done without taking the appln. into 
consideration. The receiver's cheque for Rs. 275 
sent on the 25th was received on 28-1-1938. 

[4] After confirmation of the sale the receiver 
applied for review of the order of confirmation A 
for setting aside the sale. The appln. was granted 
by the same Sub divisional Officer, remarking 
that he would not have confirmed the sale had he 
known that it was a very valuable property. The 
order was confirmed by the Deputy Comr. A the 
Comr. but it was upset by the Revenue Tribunal 
on the ground that the Revenue Officer had no 
jurisdiction to review the order of confirmation & 
set aside the sale on any ground. It was also held 
that the receiver was not the “occupant.” 

[6] The receiver, therefore, instituted the civil 
suit, out of which this Letters Patent appeal ha9 
arisen, to set aside the ?ale on the following 
grounds: (a) The* proceedings started against the 
original occupant A not agamst the receiver, were 
without jurisdiction A void ab initio, (b) No 
demand was made before putting the property to 
sale, (c) There was no attachment as required by 
law. (d) The salo proclamation was illegal as it 
did not specify the area to be sold A the name of 
the receiver who was then the occupant, A it was 
not proclaimed as required by s 24, Berar Land 
Revenue Code, (e) No proceedings for recovery 
could be taken against the receiver or against any 
property in his possession without the leave of 
the Bombay H. C. which appointed him. They 
are therefore void, Niyogi J. held that the sale 
proceedings could not bo taken without the leave 
of the Bombay H. C. A that the sale was voidable 
A not void, A set aside the sale. He negatived 
the other contentions. 

[Cl The learned counsel for the applt. auction- 
purchaser contends that it was not necessary for 
the Revenue Officer to obtain the permission of 
the Bombay H. C. that even if such permission 
was necessary, sale without it was not void but 
voidable which could be sot aside under S. 159, 
Berar Land Revenue Code, that the receiver was 
a defaulter under S. 133 of the Code A was not 
entitled to any notice: thit the common law 
doctrine of notice to the receiver is modified by 
the speoial provisions of the Code which dispense 
with such notice that the proceedings were in 


accordance with the provisions of the Code; and 
that the receiver, having unsuccessfully pursued 
all available remedies under the Berar Land 
Revenue Co^e, is not entitled to seek the same 
relief by a civil suit. It is further contended 
that the jurisdiction of the civil Ct. is barred by 
Ss. 157 A 192 of the Coie. Resp. 2 entirely sup¬ 
ports him. 

[7] We will first examine whether the pro. 
ceedings were in accordance with the provisions 
of the Berar Land Revenue Code. Section 145 , 
sul)-s. ( 2 ) provides that attachment of immovable 
property under S. 141 shall bo made, as nearly 
as may be, according to the law for the time 
being in force for attachment of such property 
under the decree of the civil Ct. The words “as 
nearly as may be” mean that the procedure 
under t'«e Civil P. C. has to bo followed unless 
there is a provisi m to the contrary in the Code 
or in rubs made thereunder or unless it is 
inconsistent with any other provision of the 
Code Under the rules made under S. 194 (2) (a) 
in force on the date of the attachment in ques¬ 
tion, a warrant of attachment under S. 141 (c) 
was to be in form G which is still in force; and 
tho form under 0. 21 , R, 54, Civil P. C. is No. 24 
of Appen. E. The two are identical in terras. In 
either case the warrant of attachment pro¬ 
hibits the judgment debtor from transferring or 
charging attached property A prohibits other 
persons from taking a transfer or charge. Ganga 
Din v. Ehusha'i , 7 ALL. 702 at p. 707 : (1895 
A. w. N. 179) Any private alienation durieg the 
pendency of a valid attachment is void as against 
claims enforceable under the attachment: vide 
S. 64, Civil P. C. A S 145 (3), B. rar Land Revenue 
Code. Neither of these provisions, however, re¬ 
quire the process to be served on the judgment- 
debtor or the defaulter. Karansingh v. i?am- 
shai , A.I.R, (28) 1941 ALL. 41 : (i.L R. (1941) ALL. 
39). The attachment in the instant case was not 
made by a prohibitory order in form G then in 
force but in old form G, repealed on 31-’0 1934, 
which was merely a direction to the Nazir to 
attach tho plot A hold the same until further 
orders A not a prohibitory order addressed to the 
defa liter. The requirements of the Code were 
thus not complied with. 

[8] A receiver appointed under O. 40, R. 1, 
Civil P C., is a public officer. His possession is 
the possession of the Ct. appointing him A he 
holds the property subject to its order. The 
holding being thus in the custody of the Bombay 
H. C. through its receiver, notice to the H. 0. 
wa3 necessary under o. 21, R. 52 A without such 
notice there was no legal attachment. The learned' 
counsel for the resp. submitted that if this notice 
had been given to the Bombay H. C. the claim 
for the arrears of land revenue would have been 
considered along with other olaims pending before 
it A payment would have been order* d in priority; 
The learned counsel for the applt., however/ 
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contends that 0. 21, B. 52 applies to moveable 
property & does not apply to immovable property 
because the word “property" is followed by 
("interest or dividend payable thereon ” We see 
no reason to accept this restricted meaning of 
the word “property" as in that case wo will have 
to exclude various kinds of movable property 
'which do not yield either interest or dividend. 
A similar contention was advanced but was not 
accepted in In re Molibai, A.I.R. (29) 1942 Bom. 
59 : (193 I. C. 285). To effect a valid attachment 
of immovable property in the hands of a Ct. or 
receiver it is thus necessary to issue a notice 
under 0.21, R. 52 & to publish a prohibitory 
order under R. 54. There is no provision in the 
Berar Land Revenue Code which either expressly 
or by necessary implication dispenses with these 
requirements. As neither the provisions of R. 52 
nor of R. 51 of 0. 21 were'complied with in this 
case, we hold that there was no attachment in 
this case according to law. 

[ 9 ] The learned counsel for the applfc. contends 
that the absence of attachment doe3 not render 
the sale a nullity; it is a mere irregularity & a 
ground for setting aside a sale if substantial 
injury results therefrom. Reliance was placed on 
Namdeo v. Gooerdhan, I.L.R. (1939) Bom. 420 : 
(A I R. (26) 1939 Bom. 277) and Swaminatha Iyer 
v. Krishnaswami Iyer, A.I.R. (34) 1947 Mad. 213: 
(I.L.R. (1947) Mad. 471). The Madras H. C. has 
consistently taken this view on the ground that 
attachment is a step in execution intended for the 
protection of the decree-holder & the auction- 
purchaser. Such protection, under S. 64, Civil 
P. C., can be given only if there is a valid attach- 
ment; but the absence of attachment does not 
affect the subsequent proceedings for sale as under 
S. 51 (b) of the Code execution of a deoree may 
be ordered by attachment & sale or by sale with- 
out attachment. It was, therefore, held that an 
executing Ct. can proceed to sell the property 
without attachment. In that case protection 
under S. 64 may not be available to the decree- 
holder & auotion-purchaser. In Namdeo v. Gover- 
dhan, I.L.R. (1939) Bom. 420 : (A.I.R. (26) 1939 
Bom. 277), it was held that salo without attaoh- 
ment is not even an irregularity as s. 51 gives an 
express power to order suoh sale & that in the 
absence of this provision a sale without attach¬ 
ment would be a nullitj in view of 0. 21, R. 64, 
Civil P. 0. 

[ 10 ] Under the Berar Land Revenue Code land 
revenue is a first oharge & the land sold for the 
recovery of such arroirs under 8. 141 (c) is soli 
free of all incumbrances. No question of protec¬ 
tion oan, therefore, arise under S. 145, sub. (8) of 
the Code, corresponding to S 04, Civil P, 0. 
Under the lattor Code, no attachment is required 
when the deoree orders sale of immovable pro- 
psrty, but under the former an express provision 
was made by the Amending Aot in 1928 for attaoh. 
ment of the holding on whioh the arrears is due. 
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The provision in the Code prior to 1928 was in 
accordance with the Civil P. C. which does 
not require attachment of property to enforce a 
charge on it. The amendment mist, therefore, 
have been made with some definite purpose. The 
decisions under the Civil P. C. that absence of 
attachment is a mere irregularity in the publica¬ 
tion of a sale are of no assistance as they are based 
on the express provision dispensing with the attach¬ 
ment & as there is no similar provision in the 
Berar Land Revenue Code. It has been held in 
Ramgopil v. Karimuddin, 1940 N. L. j. 424 that 
the objection of absence of attachment as required 
by S. 145, sub-3. (2) of the Code oannot fall under 
S. 156 ibid as it is not an irregularity or mistake 
in the publication or conduct of the sale, & can¬ 
not, therefore, be a foundation for setting aside a 
revenue sale under s. 156 of the Code. It was 
held in Ramanathan Chettiir v. Ramanathan 
Chettiar, A. I. R. (16) 1929 Mad. 275 : (117 I. C. 705) 
that in order that there may be an illegality 
proved, there must be shewn some breach of a 
definite rule of law. The sale in the instant case.f 
held without attachment, is in breach of the ex¬ 
press rule of law & is, therefore, illegal. 

[ill Under the Civil P. C. notice is required to 
be given to the judgment-debtor before his pro¬ 
perty i3 ordered to be sold. He has, therefore, an 
opportunity to prevent the sale by making the pay¬ 
ment either before or after the sale or taking steps 
that the sale is held for a proper price. Tnere is no 
similar provision in the Berar Land Revenue Code. 
It is against the fundamental principles of law that 
a proceeding held behind the back of a defaulter 
should bind him unless he is given notice at one 
stage or the other before the sale is ordored. Under 
S. 140 of the Code the Revenue Officer selling the 
property has to draw up a statement of aocount 
& certify that it is true. Suoh statement is con¬ 
clusive evidence of the existence of the arrears 
for the purposes of revenue proceedings. Although 
there is no express provision in the Code that this 
certificate should be given after notice to the 
judgment.debtor, it must bo presumed that the 
Revenue Offioer can do so only after hearing the 
defaulter. This depends on the well known maxim 
audi alteram partem, that is, no man shall be 
condemned unheard. In Painter v. Liverpool Oi 
Gas Light Co., (1836) 111 E. R. 478 : (3 Ad. & Eh 
432), it was hold that though the statute provided 
that if any person should negleot for a period of 
10 days after demand to pay rent due from him 
to the Gas Co. for gas supplied, the rent should 
be recoverable by a warrant of justico A execution 
thereunder. The demand was to be made by the 
GisCo. On failure of the person to make the 
payment within 10 days after suoh demand, a 
warrant was issued by a justice undor the Act 
without previously summoning & hearing the 
party to be distrained upon. It was held to bo 
illegal though a summons & hearing were not 
provided by the Aot. It was held that without a 
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summons the party charged has no opportunity 
cf going to tfco justice A prevent the sale of 
his property. The decision is based oa the essen¬ 
tial rule in the administration of justice that a 
man shall not suffer in person or purse without 
an opportunity of being heard. This principle has 
been adopted in a number of cases in England A 
we are of the opinion that it is a salutary prin¬ 
ciple which must be adopted in every case unless 
the relevant statute provides to the contrary. In 
Cooper v. The Board of Works for the Wands- 
worth District, (1853) 14 C. B. N. S. 180 : (32 L. J. 
C. P. i85) though the resp. Board was entitled 
under the Metropolis Local Management Act to 
pull down a house under construction where the 
builder neglected to give notice of his intention 
to build seven days before he lay or dig the 
foundation, it was held liable in damages for 
pulling down the house without giving tho builder 
a notice & a hearing though there was no provi¬ 
sion for such notice or hearing. It was hoi 1: 

“ That a tribunal which is by law invested with power 
to affect the property of one of Her Majesty's subjects, is 
bound to give such subject an opportunity of being beard 
before it proceeds ; and that that role is of universal 
application, A founded upoi the plainest principles of 
justice. " 

This is essential to prevent injustice & loss of pro¬ 
perty to the defaulters. Wo find in this case that 
land worth Rs. 30,000 used for a ginning factory, 
with building thereon worth about Rs. 40,000 A 
assessed to land revenue of Rs. 139 per year, his 
been sold for tho absurd price of Rs. 270. As the 
Sub-divisional Officer romarked, he would not 
have confirmed tho sale for this utterly inade¬ 
quate price if ho had known these facts. If the 
defaulter, A in this case the receiver, had been 
noticed either before pa33ing an order under 
8. 140 or at any time thereafter before the sale, 
this salo would not have taken place. The pro¬ 
ceedings exhibit a dereliction of duty A a callous 
indifference of tho Revenue Officers to the in¬ 
terests of the defaulter whose valuable property 
is sold behind his back practically for nothing. 
Wo are, therefore, of tho view that failure to 
give notice to the receiver, even though the Reve¬ 
nue Officer was aware of his existence & address, 
is against the fundamental principles of judicial 
procedure A a salo held without notice to him 
cannot bind him. 

[12] It has been argued that S. 149, Berir Land 
Revenue Code, does not provide for notice of a 
proclamation of sale A thero is no other provi- 
sion directing notice to be given to the defaulter 
A consequently the sale without notice is not 
illegal. It was contended that it was the duty of 
the defaulter to pay the land r-venue by the due 
date A that he must suffer the consequence of 
his failure. Reliance was placed on Gangadhar v. 
N. K. Kelkar, 16 N. L. J. 256 ; Rimgopal Harde 
v. Sycd Karimuddin, 1940 N. L. J. 424; Haribhau 
v. Sampatlal, 1940 N L. J. 625 and Kanhiyalal 
v. K. M. Talyarkhan, 11 Rev. Rulings 27. The last 


decision has given rise to this litigation. In Ganga. 
dhar v. R. B. N. K. Kelkar, 16 N. L. J. 256 the 
salo was held without notice to the mtgee though 
his mtge. was shown in the record of rights. The 
mtgee. applied for setting aside the confirmation 
of sale on the ground that he was ignorant of those 
preceedings A that he was willing to pay off all 
arrears. In Rimgopal Harde v Syei Karimud- 
dm, 1940 N. L. J 424 the sale was held without 
attachment A without notice to or knowledge of 
the defaulter. In Haribhau v Sampatlal, 1940 
N. L J. 525, tho proceedings were started against 
a defaulter who was dead. Ssill the sale was held 
to be valid. A somewhat contrary view has been 
taken in Maqutno v. Mr. B. R. Deshpwde, 8 
Rev. Rulings 11, where tho confirmation of a sale 
was set aside under S. 38 of tho Code on the ground 
that the Tahsildar holding the sale should have 
given notice of the proceedings of sale to the Co¬ 
operative Society of which ho hiniielf was a 
liquidator. In Co-operative Society v. W. A. 
Soman, Rev. Appeal no. 16/27 of 1937, confirmation 
of sale was set aside on the ground that notice to 
the Co-operative Society should be given on the 
ground of public policy. The Code does not make 
a distino'ion between a defaulter Co-operative 
Sooiety A any other defaulter. This ground of 
public policy must have evidently been based on 
the maxim aud\ alteram partem. With due res¬ 
pect we are of the opinion that the view taken in 
Ginjadhar v. R. B. N. K. Kelkar, 16 N. L. J. 256; 
Ramgopal v. Karimu'din, 1940 N. L. J. 424; Bari . 
bhau v. Sampatlal, 1910 N. L. J. 525 A Kanhaya - 
lal v. K. M. Talyarkhan, 11 Rev. RuliDg 27, is 
erroneous A oonflicts with the fundamental prin¬ 
ciples of judicial procedure A it has in practice 
worked very great hardship. ITaving probably 
realised this, the Govt, had issued instructions to 
serve a copy of sale proclamation on the de¬ 
faulter, but these instructions aro often ignored A 
cannot bo enforced since they havo not tho force 
of law. It is high time that tho Code is suitably 
amended to prevent patent injustice A unneces¬ 
sary litigation. 

[13] The next point for decision is whether the 
sale made without the permission of tho Bombay 
H. C. is illegal A void, or whether, as contended 
by the leirned counsel for the applt. permission 
is not necessary, A even if permission is necessary, 
want of such permission is a mero irregularity A 
the sale is voidable. 

[14] The appointment of a reoeivor under 0 . 40, 
R. 1, Civil P. C , does not in any way allot the 
right to property over which he is appointed. The 
estate must for all legal purposes be regarded as 
being in menious curiae: Administrator General 
of Bengal v. Prem Ball, 22 Cal. 1011 at p. 1015 : 
(22 I. A. 203 P. C.). Under O. 40, R. 1, sub-r. (o), he 
is primarily appointed for tho management, pro¬ 
tection, preservation A improvement of the pro¬ 
perty, collection of rents A profits thereof. He 
does this as an officer of the Ct. appointed for the 
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purpose upon the title of the parties to the action 
& not by virtue of any estate vested in him; and 
his possession is that of all the parties to the 
action according to tin ir idles. Thus, the Ct takes 
possession of property by irs receiver The ap¬ 
pointment of a receiver operates as an ir junction 
against the pa-ties, their agents, & persons claim¬ 
ing under the u, restraining them from interfer¬ 
ing will) his |X)sses^ion except wi'htln* permission 
of the Ct. A breach of sucii injunction amounts to 
contempt of that Ct. oven though a notice might 
have been served on the Ct. or the receiver under 
0 . 21 , R. 52, Civil P C.: Mahomed Azohuruddin 
v. Nooruddni , 21 Cal h5 at p. 91 To constitute 
contempt of Ct., it is nly necessary in the case of 
interference with the p session of the receiver to 
show that tin contemner was aware of the ap¬ 
pointment of th» receiver A his possession: Kila - 
chand Dtvchand <£* Co. v. Ajodhiuprasad , 59 Bom. 
10: (A. I. R (21) 19J4 Bom. 452). 

[lol In Eveluan v. Lewis , (1844) 3 Hare 472 : 67 
E. R. 407, an injunction was granted against the 
pltf. restraining him from proceeding with the suit 
brought by him for |>ossvssion of certain lands in 
the possession of the receiver, as ho had not ob¬ 
tained leave to institute the suit. As a matter of 
fact, the title of the pltf, was superior to the rigfit 
which thi receivor was appointed to protect. In 
delivering the judgment the Vice-Chancellor, Sir 
James Wigram, said • 

Thi* Ct did u-r allov the po^^ossion of the receiver to 
be int-rfered w»th or disturbed bv any party, whether 
claiming para nount or uno-r t ie right which the receiver 
was appointed to protect. If a party claiming a right in 
the 8ftme subj-ct matter was in pis^sion of the rights 
which he claimed at the time the receiver was appointed 
the appointment of the receiver left him in such posses¬ 
sion; if on the other hand, the clainmnt was out of 
possession he must apply for the loavo of this Ct. before 
he institute! any legil proce«diogs affecting the posses¬ 
sion which th* rpcoiver had acquir'd. Tho Ct. had then 
an opportunity of considering Aio a sense, of trying, 
the right of the anpet to oroceed at law before it sane. 

tioned the prooee !inp-W inther the party proceeding 

at law did or did not know that a receiver bad been 
appointed over the property, or however clear the right 
of the claimant m*ght be, the Ct would restrain the pro- 
6 ecution of the claim, if it were instituted without the 
leave of this 0;. The Ct. had the power of indemnifying 
a party who applied in a regular mannor for the protec. 
tion of his rights, or to bavo them put in a train for 
adjudication.” 

In Pegge v. Neath District Tramway Co , 
(1895) 2 oh. 508 ; (64 L. j. ch. 787). a receiver was 
an action to enforce a charge over 
the Tramway Co.'s properties. Tho Tramway Co. 
committed certain defaults whereby it became 
liable in damages to the County Council. The 
latter obtained judgment & sought to enforce it 
y distress. It was held that the Ct. having ap¬ 
pointed a receiver 4 manager it is quite clear that 
tjere can be no distress upon the property of the 
U). withm the scope of that receiver & manager's 
duties without the leave of the Ct.; otherwise 

n/°wu U i b0 confcem P fc - Respective rights of the 
put. & the County Counoil were enquired into & 

inr« 1. . . — 


having found that the County Council's rights 
were superior, leave was granted to proceed 
against that property- It is thus clear that even 
strangers must obtain leave to exercise their 
rights. 

CiG] It is thus a settled rule of English law that 
tho property in the hands of a receiver appointed 
in a suit is exempt from judicial process except of 
course to tho extent permitted by tho appointing 
Ct. The same rule has been adopted in India. See 
also J. Khan v. Alii Mahomed, 1G Bom. 577. Mrs. 
Levina Ashton v. Mndhabinian Dasi, 14 C \Y. N. 
5C0 : (5 I c. 390'; Kanai Lai v. Manoo Bibi, 23 
C \Y. N. 932 : l.V T. R. (G' 1919 Cal 2G9); Fraser 
it Ross v. Krishnas’rami Aiyar, 47 Mad 47 : 
(a. I R (10) 1923 Mad 144); Eastern Mortgage it 
Agency Co. Ltd. v Muhammad Fuzal Kaiim, 
52 Cal. 914: (a I R (13) 192G cal. :;85) and Ramzan 
Moosakhan v. Abubuckcr, a. I. R. (3-2) 1945 Sind 
75 ; (i. L. R. (1944) Kar. 39G) In A. M. Dunne v. 
Kumar Chandra Keshore, 30 Cal. 593 : (7 C. W. N. 
390). it was held that a receiver cannot be made a 
partv to proceedings under s 145, Criminal P. C. 
as the Mag has no jurisdiction to interfere with 
his possession. It has further been bold that a 
sale without the leave of tho Ct. appointing the 
receiver is not void but is liable to be set aside by 
the receiver by appropriate proceedings; Mrs. 
Levina Ashton v. Madhabmom Dasi, 14 c W. N. 
5t0 : (5 I. c. 390) and Kanai Lai v Manoo Bibi, 
23 C \V. N- 952 : (A. I. R. (6) 1919 Cal. 2G9) (sup.j 
Jagadish Chandrav. Bhubaneswar Mitra, a.i.r. 
(10) 1923 cal. 121 : (76 I. C. 241); Mangtuldl v. 
Daya Shankcr, A. I. R (23) 1936 Pat. 572 : (165 
I. C. 749) and Abdul Rahim v. Lingappa Vai. 
jappa, A. I. R (30) 1943 Bom 273 : (213 I. C. 146). 
This rule must, therefore, be giveD effect to, unless 
it is exprossly or impliedly modified or abrogated 
by any statute. 

(17) This brings us to tho provisions of the 
Berar Land Revenue Code to ascertain whether 
this rule of law is abrogated or modified by that 
Code. The learned counsel for the applt rolied 
on Ss. 149 k 15G of the Code k the following cases; 
Ramgopal v. Karimuddin, 1940 N. L. j. 424, 
Haribhau v. Sampatlal, 1940 N L. J 525 , Magutl 
rao v. Mr. B. R. Dcshpande, 8 Rev. Rulings 11 , 
Kanhayalal v. K. M. Talyarkhan, 11 Rev. Rulings 

27. Really speaking these provisions do not touoh 

the matter in question. We have already discussed 
these provisions k found that absence of provision 
to give notice to the defaulter does not dispense 
with the notioe of proceedings to him. We have 
not been able to find any provision in the Berar 
Land Revenue Code which either expressly or 
impliedly modifies or abrogates the rule that the 
property in the hands of a receiver cannot be 
proceeded against exoept to the extent permitted 
by the appointing Ct. _ Nor was any such provi. 
sion brought to our notioe. 

[ 18 ] It was, however, contended that suoh leave 
is not neoessary to enforoe the statutory oharga 
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under s. 131 of the Code; otherwise, it was said, 
the charge becomes nugatory if the leave is re¬ 
fused. This is really not so Even the holder of 
a paramount right ha3 to apply for such leave : 
Evelyn v. Lewis , (1844) 67 E.R . -167 : (3 Dare 472). 

[19] The learned counsel for the applt. next 
argued that the jurisdiction of the civil Ct. is 
barred by Ss 157 & 192 of the Code. His argument 
is that these complaints are at the mostirregu- 
larities or mistakes in the publication or conduct 
of the sale k consequently a suit is barred under 
S 157 (l) of the Cede. We are unable to accept 
this contention. Failure to obtain permission of 
the Bombay II. C or to give notice to the defaul¬ 
ter or the receiver, or to attach the property is 
not an irregularity or mistake either in the publi¬ 
cation or conduct of the sale. One of the revenue 
rulings to which we have already referred held 
that absence of attachment is not an irregularity 
in the publication or conduct of a sale. An nppln. 
to set aside a sale on these grounds has to be made 
within the time allowed therefor or under the 
proviso to S. 159 at any time before the confirma¬ 
tion of the sale. The Revenue Tribunal in the 
instant case refused to set aside the sale as the 
appln. was not made before the confirmation of 
sale. The power to give relief under this proviso 
is confined to matters on the basis of which an 
appln. can be made either under S. 155 or under 
S. 156 ibid . The Tribunal further held that it is 
no part of the duty of the Revenue Officer under 
the Code to give notico to persons responsible for 
payment of the revenue. The Tribunal bas thus 
not acted in conformity with the fundamental 
principles of judicial procedure. Secretary of 
State v. Mask & Co., I. L. r. (1940) Mad. 599 : 
(A. I. R. (27) 1940 P. C. 105). The civil Ct. has, 

^therefore, jurisdiction to entertain this suit. Sec¬ 
tion 192 of the Code does not bar this suit either 
expressly or by necessary implication as the 
complaints mentioned above are not matters 
which a Revenue Officer is empowered under the 
Code to determine, decide, or dispose of. His 
jurisdiction is limited to the matters covered by 
Ss. 155 k 156. The contention that S. 157, sub-s. (2) 
bars the suit is also without any force. That sub¬ 
section is merely an explanation of sub-s. (l) k 
does not exclude other suits. 

[20] A provision similar to this S. 157 (l) is to 
be found in 0. 21, R. 92, sub r. (3), Civil P. C. 
under which a suit to set aside an order of con¬ 
firmation is barred, but it has been held that such 
a suit is barred only on the grounds mentioned in 
O. 21, Rr. 89, 90 & 91. See Nagindasv. Kunversha , 
A. I. R. (34) 1947 Bom. 131 : (i. L. R. (1947) Bom. 
87) and Dal Chand v. Parshadi Lai , A. I. R. (34) 
1947 ALL. 400 I (1947 A. L. J. 45l). 

[ 21 ] The appeal fails k is hereby dismissed with 
costs. Counsel’s fee Rs. 500. 

K.S, Appeal dismissed . 
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HID AYATULLAH; MANGALMURTI 
AND MUDHOLKAR , JJ. 

Sheoshankar, Petitioner, v. State Govt, of Madhya 
Pradesh and others, Respondents. 

Misc. Petn. No. 162 of 1950 D/ 18-4-1951. 
f (a) Constitution oj India , Arts. 226, 32(3) — 
Power oj High Court under Art. 226 — Effect of 
Art. 32(3) — Constitution of India, Art. 32(3). 

Per Hidayatullah, J.: The exercise of powers by 
High Court under Art. 226 need not await legisla¬ 
tion by Parliament in that behalf under Art. 32(3). 
In fact, the very opening words of Art. 226 read 
with Cl (2) of Art. 32 sho w that the High Court's 
powers under Art. 226 are not postponed and that 
the High Courts are excepted from the operation of 
Art. 32(3). (Para 34) 

Per Mangalmurti and Mudholkar, JJ.:. .No doubt, 
the words of cl. (3) of Art. 32 are wide enough to 
include a High Court, but it is equally pertinent to 
note that the powers conferred by Art. 226 are 
“notwithstanding anything in Art. 32” from which 
it would follow that the High Courts do not come 
within cl. (3) of that Article. What the Constituent 
Assembly had apparently, in view while enacting 
that clause was Art. 247 ivhich empowers Parliament 
to provide for the establishment of additional 
Courts for the better administration of laws made 
by Parliament or of any existing law with resvetf 
to a matter enumerated in the Union list. 

(Para 137 > 

Furthermore, the words in cl. 3 of Art. 32 which 
are efficient for enabling Parliament to confer 
jurisdiction on the High Court are “may by law 
empower”. But this is precisely what the Constitur 
tion itself has done by using the words “shall have 
power in the Art. 226. (Para 139) 

t (b) Constitution of India Art. 226 — Power and 
jurisdiction under — Relative position of Art. 226 — 
Effect — High Court has jurisdiction to issue writs. 

Per Hidayatullah J.: When power is uncondition¬ 
ally granted by the people to certain legislative and 
other bodies, in a solemn constitution t the power is 
to be used 'eo instanti', unless otherwise provided, 
for the purpose for which it is granted. Every grant 
of power carries with it a jurisdiction to exercise 
that power. (Para 37> 

The fact that Art. 226 is sandwiched between 
Arts. 225 and 227 has not much relevance. The col¬ 
location of articles in the Constitution is not de¬ 
cisive, though it has some relevance in the matter 
of amendment thereof. In any event the position 
of Art. 226 has not the same quality as the placing 
of Art. 32 in the Chapter on fundamental rights. 

1 Held' that, the High Court is invested with a ju¬ 
risdiction as well as a power to issue ivrits , direc¬ 
tions or orders as laid down in Art. 226 in approprt- 

ate cases. „ <««* «> 

Per Mangalmurti and Mudholkar JJ.: Art. 2Zo, 
which is subject to the other provisions of the Con¬ 
stitution, does not restrict the jurisdiction of the 
High Court but merely preserves its existing juris¬ 
diction and Arts. 2Z7 and 228 confer some additional 
jurisdiction on it. Art. 226 which finds place in 
between Art. 225, on the one hand, and Arts. 227 and 
228 on the other hand, cannot reasonably be regard¬ 
ed as having nothing to do with jurisdiction. It 
clearly states that the territorial limits of the ex¬ 
ercise of the powers conferred by it on the Htgn 
Court are those within ivhich the High Court ex¬ 
ercises jurisdiction. The power to do a thing neces¬ 
sarily implies jurisdiction to do it, otherwise the 
conferral of such power is pointless. There is noth¬ 
ing in Art. 226 which warrants the limitation of trus 
jurisdiction of the High Court to act only on ne 
appellate or revisional side. Furthermore, if me- 
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power to issue a writ, direction etc., can be exercis¬ 
ed only on the appellate or ttie revisionlal side, it 
seetns difficult to appreciate how at all it could be 
so exercised because no law confers upon subordi¬ 
nate Courts the power to issue writs, orders, etc. 

• Held' that the Nagpur High Court has original 
jurisdiction to entertain a petition under Art. 226- 
A. I. R. (37) I960 Pat. 3X7, A. I. R. (33) 1951 All 1 
iFB) A. 1. R. (37) 1950 Bom . 36*3 (F. B.) and A. L R. 
(33) 1951 31 ad 70 Relied on. Majority view in 
A. I. R. (37) 1950 M. B. 60 (F. B.) dissented. 

(Paras 129, 130, 141) 
f (c) Constitution o) India, Art. 226 — 'Any other 
purpose' — Scope oj authority — Constitutionality 
o) legislation — Examination oj, without any injury. 

Per Hidayatullat, JIt is true that Art. 226 gives 
the power not only jor the enforcement of funda¬ 
mental rights but also for 'any other purpose'. The 
words ‘any other purpose' are of very wide signific¬ 
ance, but it cannot oe postulated that the High 
Courts were given unlimited power to do anything 
by their writs, orders or directions. Some limita¬ 
tions must be placed by the High Court on its own 
powers. Thus, a petition for the examination of the 
constitutionality of an Act does not He even under 
the wide powers conferred by Art, 226. In no 
country is the constitutionality of a statute examin¬ 
ed on a mere petition to a superior Court. In other 
words, advisory opinions or declaratory judgments 
on the constitutionality of legislation cannot be 
given apart from some concrete injury or contro¬ 
versy. (Procedure in England, Australia, Canada 
and U. S. A. considered and limitations on the 
power of court stated). 

{Paras 43, 44 and 61) 
t (d) Constitution of India, Art. 226 — Petition for 
writ of mandamus — No demand or refusal und'tr 
impugned Act — Application whether maintainable. 

Per Mangalmurti and MudJiolkar, JJ.: Ordinari¬ 
ly before a person petitions for a mandamus to en- 
force the performance of a public duty, or makes 
some other demand, he must show that he had 
niade such a demand from the appropriate autho¬ 
rity and that the demand ivas refused or not met . 
This is, however, not an inflexible rule. So, when 
in the particular circumstances, such a demand 
could not have been met, the absence of a demand 
has been held to be immaterial. 

Thus where a petitioner appltes under Art. 226 
for a writ of mandamus directing the State Govt, 
not to enforce agatnst him the C. P. and Berar 
Prohibition Act, 1938, or some sections thereof and 
to withdraw and cancel certain rules and notificcir 
tions thereunder and it was found that he had not 
done any act under the Act nor was any action 
taken under the Act to his detriment and tfuit 
there was no demand and refusal of a permit under 
the Act to him; 

’Held’ that what the petitioner sought was some¬ 
thing which the State Govt, or its agencies could 
not as things stood, be expected to comply with and 
hence, in the circumstances of the case, it being 
idle for him to make a demand upon them, the ab¬ 
sence of demand did not affect the tenability of 
the petition. {Para 143) 

'Per Hidayatullah, J The mandamus could not 
issue unless there was demand and a refusal or 
some act or omission is to be ordered and hence 
application should be disjnissed. {Para 65) 

t <e) Precedents — American Precedents — Use 
of, in examination of Constitutionality of Indian 
Acts. 

The framers of the Indian Constitution have se- 
dujousZy avoided the phrase 4 due process’ and put 

°* law ’> tacc01 7ding to procedure 
2““**?* The Constitution does not also 

leave it to the Court what is within 4 police power 9 
and what w not. Wherever rights are guaranteed 


there is also an indication of the limits of the gua¬ 
rantee and the Qualifications to which it is subject. 
By avoiding the term 'due process' and by prescrib¬ 
ing action 'according to law' the inquiry has been 
limited to the content of the power of the legisla¬ 
ture except where the Constitution itself says that 
the reasonableness of the restriction is the test. 
With a constitution so explicit the Courts in India 
cannot borrow light from America to interpret the 
Constitution. (Paras 95, 96) 

t (j) Interpretation of Statutes — policy of Act — 
Duty of Court — Prohibition Acts — Policy held 
constitutional — C. P. and Berar Prohibition Act 
{VII (7) of 193S), S. 1 . 

Per Hidayatullah, J.: In so far as the policy 
underlying an impugned Act is concerned it is no 
pan oj the duties of the Court to pronounce upon 
it unless it can be brought within any of the ex¬ 
ception* provided m the Constitution. What the 
Courts arc mainly concerned with is whether the 
Act, Rules, etc. in whole or in any part, are un¬ 
constitutional. If the Courts were to substitute 
their judgment and opinion for those of the Legis¬ 
lature they would be usurping the functions of the 
toter- {Para 68) 

In so Jar as prohibition is concerned, there can be 
no doubt that a vast proportion of the population of 
this country does believe that drinking is an evil 
and that a policy of prohibition should be adopted. 
Whether they are right or wrong is immaterial. 
To prove that such views arc held, it is enough to 
.cite the solemn declaration of the people in Art 47 
of the Constitution itself. Whether •toddy winch 
is prohibited under the C. P. and Berar Prohibition 
Act, 1938, is good or bad, better or worse than for¬ 
eign liquor, is not Jor the Courts to determine, it 
is for the legislature representing the opinion in the 
country to decide. {Para 99) 

Per Mangalmurti and Mudholkar, JJ. ; it is pri¬ 
marily for the legislature to lay down the polity 
in regard to a particular matter and say which is 
the social interest to be protected and by what 
means. Where a law enacted for the purpose of 
protecting that social interest is challenged what 
the Court can enquire into is whether there is in 
fact a proper social interest and whether the law 
which is intended to protect it bears a substantial 
relation thereto. Where the Court is satisfied about 
both these matters, it is not open to it to nrobe 
into further or to question the wisdom of the legis¬ 
lature in pursuing the policy of protecting it. Case 
iaw referred. {Para m) 

T <0> C. P. and Berar Prohibition Act (VII (7) of 
1938) S. 1 — Validity of the Act — Gout, of India 
Act (1935) List 11, item 31 and List 1, items 19, 34 
— Constitution of India, Art. 372(1). 

In view of the wide meaning which one must 
attribute to the term 'intoxicating liquors' in 
Item 31 of the Second List in Sch. 7 to the Govt of 
India Act, 1935, it must be taken that the entire 
subject of the control, including the prohibition 
of its use, could be legislated upon by the provin¬ 
cial legislature. The provincial legislature must be 
taken to be possessed of such plenary powers of 
legislation on this topic as the Imperial Parliament 
itself. The C. P. and Berar Prohibition Act, 1938 
was, therefore, validly enacted by the Legislature 
further it cannot be challenged on the ground of 
repugnancy to items 19 and 34 of List I as a close 
examination of the provisions shows that the en¬ 
tire subject is related to Intoxicating liquors and 
the effect of items Nos. 19 and 44 of the first list 
is merely incidental. The Prohibition Act is con¬ 
tinued in force unaffected after the Constitution 
under Art. 372(1) except in so far as Its, validity 
could be brought into Question by reason of the 
■non obstente' clause in Art. 13(1). case law ref- 
erred - (Paras 105, no, 111 ) 
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UD Govt, of India Act (1935), S. 107 — Repugn¬ 
ancy oi Provincial Law to items in List I — Test 
to determine. 

To determine whether the Provincial Act is in¬ 
valid because oj any repugancy to any items in 
the List l the Court must examine the pith and 
substance, that is to say, ‘the scope and effect of 
the measure'. Subjects in one list sometimes over¬ 
lap subjects in another list. Where they do this, it is 
7ieccssary to see what is the scope and elject of 
the measure. If the enactment is substantially 
covered by the entry in the list which gives power, 
then the legislation is not bad ij it incidentally 
touches upon another field in different list. 

(Para 107) 

Anno: Govt, of India Act, s. 107 N. 1. 

(i) Constitution of India, Art. 245, 246 — Scope 
— Whether retrospective. 

Arts. 245 and 246 restrict the State Legisla¬ 
ture's competence to legislate, but they are clearly 
prospective in their application and do not affect 
what was done before they came ijito force. They 
need not therefore be referred to while consider¬ 
ing the validity of a Slate legislation made before 
the passing of the Constitution. (Para 152) 

t (;) C. P. and Berar Prohibition Act (VII (7) of 
1938) S. 1 — Validity — Whether infringes Art. 19 
(l)(f) — Property — Meaning — Constitution of 
India, Art. 19(l)(f). 

What the Constitution safeguards is a right to 
property or to Jolloio a trade, it does not guaran¬ 
tee that what is regarded as property or what is 
regarded as an object of trade shall for ever be 
continued to be so regarded. The legislature hav¬ 
ing come to the conclusion that the consumption 
of intoxicating liquor is not in the public interest 
its conclusion is not open to question before a Court 
of law. From this conclusion it follows that intoxi¬ 
cating liquor must be regarded as a noxious object. 
It therefore ceases to be a legitimate object of 'pro¬ 
perty ’ or a legitimate object of commerce. What 
has been rendered contraband cannot be the object 
of ‘ property'. The general right to property or to 
carry on any activity is not unreasonably restrict¬ 
ed merely because a particular commodity is ex¬ 
cepted from its purview in the public interest. Li¬ 
quor is not an innocuous article and regulation or 
prohibition of its consumption by the C. P. and 
Berar Act, 1938 therefore, does not infringe the 
provisions of Art. 19(1) (/) of the Constitution. 

(Paras 17, 41, 175) 

t ( k) C. P. and Berar Prohibition Act (VII (7) of 
1938) Ss. 1(3) and 1A — Validity — Whether am¬ 
ount to territorial discrimination or constitute de¬ 
legation of legislative power. 

S. 1(2) of the Prohibition Act makes it clear that 
it is enacted not for any part of the Province but 
for the whole of it. The provisions contained in 
Sub-s. (3) of S. 1 and S. 1A cannot therefore be 
regarded as discriminatory but are only instances 
of conditional legislation. It is well settled that 
a legislature may delegate the power to determine 
the conditions or contingencies under which a 
statute shall be operative even though such condi¬ 
tions may be determined by the Govt. (Para 180) 

Moreover, it stands to reason that when a mea¬ 
sure of social reform such as the Prohibition Act, 
1938, which, on the one hand, denudes the State 
of a large revenue and, on the other, imposes ad¬ 
ditional duties and expenses for the purposes of 
preventing and penalising the evasion of the law, 
it should be applied stage by stage and in the light 
of the experience gained. For this reason, power 
must bo conferred upon someone to determine the 
'Conditions and circumstances-' in which the mea¬ 
sure would be applied. The conferral of such 
power by the legislature upon Govt, is neither de¬ 


legation of legislative power nor discrimination 
and so, the impugned provisions are perfectly valid. 

(Para 182) 

(l) Constitution of India, Art. 14.—'Equality bo 
fore the lauf and 'equal protection of laws' — Mean¬ 
ing— Reasonable classification by law is not forbid¬ 
den. 

While both the expressions namely, 1 Equality bo 
fore the law' and ‘Equal protection of the laics' 
aim at estabilsning what may be regarded as equa¬ 
lity of legal status for all, there is some difference 
between these expressions. The former expression 
is somewhat a negative concept implying the ab¬ 
sence of any special privilege in favour of an in¬ 
dividual while the latter is a more positive con¬ 
cept implying equality of treatment in equal cir¬ 
cumstances. There is, however, one dominant idea 
common to both the expressions, that is, equal jus¬ 
tice. At the same lime, equality before the law 
docs not mean absolute equality of men, which is a 
physical impossibility. Nor does it mean that 
things which are different shall be treated as 
though they were the same. What it does mean is 
the denial of any special privilege by reason of 
birth, creed or the like, and also equal subjection 
of all individuals and classes to the ordinary law 
of the land. (Para 185) 

Further, reasonable classification by law is not 
a denial of equal protection. What the constitu¬ 
tional guarantee forbids is class legislation but not 
classification which rests upon reasonable grounds 
of distinction. The classification permissible by 
the State extends to all kinds of activities and 
the State has wide discretion in the matter. It is 
only where there is no reasonable basis for a classi¬ 
fication that legislation making such classification 
may be declared discriminatory. (Para 138) 

Apart from the above, laws creating classifies 
tions have been upheld in several other cases on 
the ground that they were intended for the protec¬ 
tion of individuals or a class or classes of persons or • 
for the promotion of the public good. Where a law 
grants protection to a class which needs it, it has 
the effect of placing that class if not on a par with 
the rest of the community, at least as nearly so as 
is practicable. It would therefore be correct to say 
that the whole object of classification is to mini¬ 
mise and not to accentuate inequality. 

(Para 195) 

But it clearly follows tliat a classification which 
allows some to do what all are not t in the public 
interest, allowed to do, will not be upheld. 

(Para 195) 

f (m) C. P. and Berar Prohibition Act (VII <7) 0/ 
1938) Ss. 6(1), Proviso, 29(2), and ^ (a) — Validi¬ 
ty _ whether discriminatory within Art. 14(1) oj 
the Constitution — Constitution of India, An. 


Per Mangalmurti and Mudholkar, JJ.: The court 
III not pronounce the law itself as discriminatory 
cn though it lends itself to the 
imination unless it is clear that in the guise of 
nferral of discretion upon an authority, arbitrary 
ncer is given to it with the sole or dominant in- 
ntion that it be used for favouring or oppressing 
particular class, community, race or other group . 
1 U.S. 1 Relied on. 

There is no reason for saying that Ss. 6(1) Pro- 
so 29(2) and 32(a) are made with an ulterior os 
ct of favouring or oppressing particular class, 
mmunity or group. S. 29(2) in particular, rohich 
ables the Provincial Govt, to exempt any person 
class of persons from all or any of the JP rovis J™? 
the Act or of the rules made thereunder, recoQp 
ses the principle that persons differ 
\ where the dtflerence in situation is real, may 
we to be exempted from the operation of the ac*. 
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The mere conferring of power of exemption does 
not itself create inequality and hence 
Toviso to S. 6(1 ) nor S. 29(2) « rendered void by 
Art. 14(1) of the Constitution. Similarly Cl. (a) of 
S 32 is not void because of the power it confers 
ujn certain officers to put in special class |W.ose 
ivho obtain his consent by way of the permit issu- 

ed pe?Hidayatullah, J.: By reason of the inequality 
which underlies Rr. 7 and 7A, these rules and 
S 29(2), which enables the Provincial Govt, to 
enact such rules, are void under the present Con¬ 
stitution. {Para 116) 

t (n) C. P. and Berar Foreign Liquor Rules, 1938. 
Rr 7 _ 7a — Validity — Whether discriminatory 
within Art. 14(1) — Constitution of India, Art. 

Per Mangalmurti and Mudholkar, JJ.: Where a 
law prevents the people in general from drinking 
intoxicating liquor, presumably on the ground that 
it is not desirable for anyone-to do so, there is no 
justification to put in one class men of certain 
social and economic status and habits and allow 
them to drink. To give them this concession is not 
granting them a 'protection ' but is just conferring a 
privilege on them. 

R. 7 enables any person who satisfies the appro¬ 
priate authority that 'his social and economic sta¬ 
tus and habits' warrant the granting to him of a 
permit, to obtain a permit for the consumption of 
intoxicating liquor, not as a medicine but for his 
enjoyment as a beverage. Classification of persons 
who are used to drink on the basis of wealth or 
social position clearly amounts to invidious discri¬ 
mination and is the very thing which the 14th Art. 
of the Constitution forbids. R. 7 has therefore be¬ 
come void under Art. 13(1 ) after the commence¬ 
ment of the Constitution. (Para 202) 

Per Hidayatullah, J.: The permit system envis¬ 
aged by S. 29(2) and Rr. 7 and 7-A of the Central 
Provinces and Berar Foreign Liquor Rr., 1938, cre¬ 
ates an inequality. By reason of this inequality, these 
rules and S. 29(2), which enables the Provincial 
Govt, to enact such rules, are void under the pre¬ 
sent Constitution. (Paras 115,116) 

f (o) C. P. and Berar Prohibition Act ( VIK7 ) of 
1938) Ss. 29(2), 32(a) — Validity — Whether am¬ 
ount to delegation of legislative power. 

The power delegated by Ss. 29(2) and 32(a) is 
not a legislative power. It is merely a power to 
determine the circumstances in which the law 
shall be applied or to what areas its operation shall 
be extended or the particular class of persons to 
whom it shall be applied. The sections are not 
therefore invalid on the ground that they amount 
to delegation of legislative power. A. /. R. (32) 
1945 P. C. 48 Relied on. A. I. R. (38) 1951 S. C. 
69 Ref. (Para 210) 

(p) Interpretation of Statutes — Invalidity of 
some provisions — Effect. 

If some provisions of a law are void and they are 
separable from the rest, the whole of the law can¬ 
not be declared Invalid if the valid provisions can 
stand by themselves and sufficiently carry out the 
main purpose of that law. A. I. R. (26) 1939 F. C. 74 
(1947) A. C. 503 Relied on; A. I. R. (37) 1950 
SC 27, Ref. (ParaT78) 

Thus though R. 7 of the C. P. and Berar Foreign 
Liquor Rules 1938 is invalid being discriminatory, 
it is no part of the C. P. and Berar Prohibition Act , 
1938, and hence the Act rematns unaffected. 

(Para 203) 

f ( q) Interpretation of Statutes — Constitution 
— Principles applicable. 

Though the general principles applicable for the 
construction of statutes apply also to the construc¬ 
tion of a Constitution, there is one difference; that 
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is, that a Constitution should be liberally constru¬ 
ed and so interpreted as to carry out its general 
objects. That is why the principle of the s.rwt 
construction of a provision does not apply when 
what has to be construed is a provision of a Con¬ 
stitution, such as Art. 226. (Para 135) 

(r) Interpretation of Statutes — Every provision 
must be given effect. 

It is well known that effect has to be given to 
every provision of a statute and that construction 
must lean against rendering any provisions a sur¬ 
plusage. (Para 140) 

R. V. S. Mani, for Applicant. 

T. L. Sheode, Advocate General and T. P. Natk, 
Additional Govt. Pleader, for the State. 
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Hidayatullah J.: This is an application purport¬ 
ing to be under Art. 226 of the Constitution for 
the following reliefs: 

(1) A writ of Mandamus directing the respon¬ 
dents not to enforce against the petitioner the 
Central Provinces & Berar Prohibition Act VII (7) 
of 1938 or all such sections of the same as may be 
found inconsistent with tiie Constitution; 

(ii) a writ of Mandamus directing the respon¬ 
dents to withdraw & cancel all such notifications 
rules & orders made by the respondents in exercise 
of the powers conferred on them by the provisions 
of the said Act as may be found inconsistent with 
the Constitution; 

(iii) all the costs of the petition, & 

(iv) Any other relief that this Honourable Court 
may deem proper to grant. 

(2) The petitioner states that he is a permanent 
resident of Nagpur and is earning Rs. 100 per month 
& has been accustomed for a number of years to 
take alcoholic drinks, generally country liquor, at 
an average of 4 ounces per day. 

(3) Since the enforcement of the Central Pro¬ 
vinces & Berar Prohibition Act, 1938 (Act VII (7* 
of 1938), in the Nagpur District by Notification 
No. 652-800-VIII, dated 5-8-1946 the petitioner had 
to stop consumption of country liquor altogether 
inasmuch as a permit for bottled foreign liquor in 
forms F. L. XII A* XII-A alone is available under 
Rr. 7 & 7-A, Central Provinces & Berar Foreign 
Liquor Rules, 1938, issued by the Govt, under Ss. 30. 
32. 33 & 68(2) (f) & (i) of the said Act & under 
Notification No. 1271-1095-VIII dated 2-1-1938. Even 
this permit is subject to the condition that the 
licensing authority should be satisfied that the 
social & economic status of the petitioner warrant 
the grant of a permit & that the petitioner is not 
likely to abuse it. 

(4) The petitioner complains that he is prohibit¬ 
ed by law from importing any country liquor & 
that‘lie is eligible to import only foreign liquor 
from overseas or Indian made foreign liquor if a 
permit in form F. L. XII or F. L. XIII under Rr. 18 
& 10 resoectively of the Central Provinces & Berar 
Foreign Liquor Rules, 1938, is granted to him. 

(5) The petitioner complains that neither he 
nor any licensed dealer in the Nagpur district can 
manufacture, store, or sell country liquor, inas- 
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much as no permit for the purpose can be granted 
under the Act or the Rules made thereunder. 

(6) The petitioner states that as a result, tne 
petitioner is forced to apply for a permit for im¬ 
porting. purchasing or consuming foreign liquor 
only, whereas a citizen of Jabalpur or Gondia is 
free to purchase, hold, dispose of property m the 
shape ol country liquor without any restrictions. 

( 7 j The petitioner submits that he is unable to 
apply for such a permit because la) he is poor, & 
(b) he is afraid that the licensing authority might 
refuse him a permit on the ground that his social 
& economic status does not satisfy the authority. 
He contends that the consumption of liquor in mo¬ 
deration is in no way injurious to the health of 
the petitioner, that on the other hand deprivation 
of liquor to him has seriously affected his health, 
requiring constant treatment, that he has been un¬ 
able to concentrate on his work, & that he is suf¬ 
fering in his income as a result. 

(8) The petitioner contends that he was previous¬ 
ly working as an excise contractor, which is his 
hereditary occupation, but that since the imposi¬ 
tion of prohibition in the Nagpur district on 5-8-1946. 
the petitioner is denied the right to engage in his 
family trade in the Nagpur district, though the 
citizens of the Bhandara district are free to engage 
themselves freely in the same trade. 

(9) The petitioner contends that the Prohibition 
Act VTI (7) of 1938 as a whole together with its 
permit system & all the notifications & rules, is 
void, because it takes away, or at any rate abridges, 
the Fundamental Rights guaranteed by Art. 19, 
Sub-cls. (d), (e), (f) & (g) of the Constitution, & 
also because it denies equality before law of citizens, 
guaranteed under Art. 14 of the Constitution & 
creates inequality between the citizens of one local 
area & those of another in the State of Madhya 
Pradesh. 

(10) The petitioner further contends that the 
Prohibition Act in so far as it prohibits the manu¬ 
facture & sale of country liquor in prohibited areas 
& allows the sale of Indian-made foreign liquor, is 
void under Art. 303 of the Constitution inasmuch as 
it gives to the brewery industry in other States a 
preference over the same industry in this state. 

(11) The petitioner contends that although S. 6 
(3) of the Act, which exempts any person of non- 
Asiatic domicile or any member of the Defence 
Forces from any restraint in the matter of posses¬ 
sion or consumption of any liquor, has now been 
repealed by the Central Provinces & Berar Prohi¬ 
bition (Second Amendment) Act, 1947, the Proviso 
to Rr. 7 & 7 A of the Central Provinces & Berar 
Foreign Liquor Rules, 1938, make a discrimination 
against the petitioner in allowing free permits to 
consume liquor, to persons of such domicile. He 
challenges this discrimination as being repugnant 
to Art. 14 of the Constitution. 

(12) The petition further contends that there is 
discrimination between a member of the Defence 
Forces of the country & other citizens, inasmuch as, 
under F. L. IV the former can have’ any quantity 
of the alcoholic beverage, without a permit from 
a military canteen &, this is repugnant to Art. 14 
of the Constitution. 

(13) The petitioner further contends, that the 
inhibition of advertisements & propoganda in fa¬ 
vour of alcoholic drinks, by S. 8-‘A' of the Act. of¬ 
fends against Art. 19 (1) (a) & 303 of the Constitu¬ 
tion inasmuch as it prevents him from expressing 
his opinion freely & restricts his right to convert 
others to his own view point & places the news¬ 
paper industry in Bengal & other States at an ad- 

m . ag ^n2 ver the news P a Pers of Madhya Pradesh. 

(14) The petitioner challenges the validity of 
Ss. 28 & 37 of the Act on the ground that they 
empower a Deputy Commissioner In his discretion 
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to compound an offence under S. 76 of the Act on 
payment of Rs. 500, thus denying equality before 
law to all the citizens. For the same reasons the 
petitioner also challenges S. 52 of the Act, which 
empowers the Deputy Commissioner or the Prohi¬ 
bition Officer to stop proceedings under the Act 
without reference to the Magistrate trying the case. 

do) The petitioner challenges S. 29 of the Act, 
inasmuch as it amounts to a delegation of the le¬ 
gislative powers to the Govt. 

(16) The petitioner challenges S. 47 because, tie 
avers, it offends against Art. 23(3) of the Con¬ 
stitution. 

(17) The Act & the notifications which prohibit 
a citizen from acquiring, holding, or disposing of 
non-beverage, medicinal, & toilet preparations .ire 
challenged by the petitioner as being •ultra vires' 
of Art. 19 ID (f) of the Constitution. 

(18) The petitioner further challenges the Sweet 
Toddy (Niro) Rules, 1939, & the Mahuwa Rules, 
1939, issued under Ss. 33 & 68 of the Act as offend¬ 
ing against Art. 14 being applicable not ot the 
whole State but to certain areas including the 
district of Nagpur. 

(19) The petitioner, therefore, asks not only for 
the reliefs above-mentioned but also for a declara¬ 
tion that the entire Prohibition Act & all the Rules, 
Notifications. & Orders are void & of no effect. He 
filed an affidavit in support of his petition. 

(20) The State Govt, in their Return filed in ans¬ 
wer to the Rule issued by this Court admitted cer¬ 
tain facts relating to the petitioner but denied 
others. They admitted the effect of the Prohibition 
Act as detailed by the petitioner, but denied that 
any of the provisions challenged by the petitioner 
militates against Art. 14, 19, or 303 of the Constitu¬ 
tion. They stated that the petitioner had no right 
to challenge the Act in the manner done by him 
& the petition itself was untenable under Art. 226 
of the Constitution. 

(21) The matter came up for hearing before a 
Division Bench of Mangalmurti & Mudholkar JJ., 
but on their recommendation the learned Chief 
Justice has been pleased to constitute a Full Bench 
consisting of the same learned Judges & myself. 

(22) At the hearing the petitioner was represent¬ 
ed by Shri R. V. S. Mani & the opposite party by 
Sliri T. P. Naik, Additional Govt. Pleader. Shrl 
Naik raised three preliminary objections. His 
first contention was that this Court had no jurisdic¬ 
tion to entertain a petition for a writ of mandamus 
except in tne exercise of its general jurisdiction 
since there is no original jurisdiction beyond what 
is laid down in the Letters Patent of this Court. 
According to the learned Additional Govt. Pleader, 
a distinction must be made between powers, au¬ 
thority, & jurisdiction. & though the Constitution 
has vested certain powers in High Courts their ju¬ 
risdiction as heretofore has been preserved & the 
powers can only be used by them in the exercise 
of their ordinary jurisdiction but not beyond. His 
second objection was to the form of the petition Si 
the 'locus standi' of the petitioner inasmuch as he 
had never applied for a permit or been refused one, 
& had never been prosecuted for the infringement 
of any of the provisions of the Act. His third con¬ 
tention was that the petition for mandamus was 
not only premature but misconceived because no 
specific legal duty has been challenged. 

(23) We heard the preliminary objections in de¬ 
tail but went on to hear the entire case as it was 
inconvenient to decide the matter of jurisdiction 
without having before us the entire case of the 
applicant & the specific grievance or grievances 
which had given rise to the petition. 

(24) Before dealing with the arguments on the 
preliminary objection m well the merits of tho 
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case, it is necessary to examine, in brief, the Cen¬ 
tral Provinces & Berar Prohibition Act, 1938 (VII 
(7) of 1938) — hereinafter called *the Act’ — to 
see how it is constructed. It is also necessary to 
find out the provisions therein & the rules which 
are challenged. 

(25) The Act was passed to introduce & extend 
the prohibition of the manufacture, sale, & con¬ 
sumption of liquor in the Central Provinces & 
Berar. The preamble of the Act states the under¬ 
lying policy of the enactment in these terms: 

“Whereas it is expedient, as early as possible, 
to bring about the prohibition, except for sacra¬ 
mental, medicinal, scientific, industrial & such like 
purpose, of the production, manufacture, posses¬ 
sion, export, import, transport, purchase, sale & 
consumption of liquor in the Central Provinces & 
Berar, etc.” 

Though the Act is extended to the whoie of the 
Central Provinces & Berar, it is to come into force 
only in certain districts from 1-4-1938 & the Pro¬ 
vincial Govt, is given the power to extend it to 
other areas from time to time by notifications as 
also to withdraw it from areas to which it is ex¬ 
tended. There is appended a schedule of those 
laws which were to stand repealed as a consequence 
of the application of the Act to any local area. 
The administration of the Act is placed in the 
hands of a Prohibition Commissioner, though there 
is also a provision for the appointment of prohi¬ 
bition officers & for the delegation of his powers 
by the Prohibition Commissioner to the Deputy 
Commissioner. 

(2G) Under S. 5 Anti-drink Committees are to be 
set up. Chap. Ill deals with penalties, ‘inter alia’ 
for import, export, transport, possession, manufac¬ 
ture (including tapping, drawing & distilling) of 
liquor & for possession or use of distilling appa¬ 
ratus. Penalties are also to be imposed for con¬ 
sumption. purchase & bottling of liquor, & for be¬ 
ing found in a state of drunkenness. S. 8 makes 
punishable a mere agreement without an overt act. 
of two or more persons to commit, cause to be 
committed any offence, or to evade or nullify the 
provisions of the Act. S. 8 A provides for punish¬ 
ment in regard to advertisements relating to liquor 
& the remaining chapter deals with punishments 
of varying degrees, confiscation, & with com¬ 
pounding of certain offences. 

(27) S. 29 empowers the notification of exemp¬ 
tions. S. 30 empowers the grant of licences for 
‘bona fide’ medicinal & other purposes; S. 31 em¬ 
powers the grant of licences for tapping sweet 
todd} — (called Nira); S. 32 empowers making of 
rules by the Provincial Govt, empowering the Pro¬ 
hibition Commissioner or any officer empowered 
by him to grant permits authorising grant of licen¬ 
ces; S. 33 provides for fees; S. 34 for execution of 
agreements with or without security; S. 35 enables 
the authority granting the licence also to sus¬ 
pend or cancel it; S. 36 provides for punishment 
for misconduct by licensees, & S. 37 provides for 
compounding of offences committed by licence & 
permit-holders. 

(28) Chap. V provides for powers, duties & pro¬ 
cedure of Officers etc. Chap. VI for Rules & Noti¬ 
fications, & Chap. VII for bar of legal proceedings 
against the Crown, police, & prohibition officers. 

(29) Of these, Ss. 1 (3), 1 A, 6, 8 A, 29, 30, 31, 
32 & 37 were particularly challenged. Of the noti¬ 
fications those called in question were the fol¬ 
lowing : 

No. 934-863-VII dated 14-9-1940: reducing duty 
for troops receiving supplies through military can¬ 
teens. This is challenged as amounting to discri¬ 
minations; 

No. 728-483-VIII dated 21-6-1938: exempting 
•bona fide’ railway travellers in respect of certain 
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qualities of liquor. This is also challenged as 
amounting to discrimination; “ " 

No. 1452-VUI dated 9-12-1947: granting certain 
exemption to military messes & canteens belonging 
to the Naval, Military, & Air Forces. This is also 
challenged as being discriminatory; 

No. 1457-1861-V1II dated 11-12-1947: notifying 
the rules regulating the import, export or trans¬ 
port of country spirit, in transit from one part 
of India to another through Central Provinces & 
Berar. This is challenged as interfering with inter¬ 
state trade; 

No. 1271-1095-VIII dated 2-11-1938: notifying 
the Central Provinces &: Berar Foreign Liquor 
Rules, 1938. Of these Rr. 7, 7 A, 8 & 8 A (which 
will be notified later) are particularly challenged 
as also certain licences & permits connected with 
them, on the ground of discrimination; 

No. 687-327-VIII dated 17-6-1939: notifying 
the Sweet Toddy (Nira) Rules 1939. 

No. 111-1524-VIII dated 25-1-1939: notifying the 
Mahua Rules, 1939. 

The Toddy & Mahua Rules are challenged on the • 
ground of discrimination. 

(29 A) The main grounds of attack are that they 
negative fundamental rights, make discrimination 
between one place & another, between persons & 
persons, foreign liquor & country liquor, & affect 
inter-state trade & commerce. In particular Art 
19, Cls. (a), (d), (e), (f) & (g) were invoked. 

(30) I shall first take up the preliminary objec¬ 
tion of the learned Additional Govt. Pleader for 
consideration. The objection here is threefold. The 
first objection is that this Court is not possessed 
of original civil jurisdiction & hence such a petition 
cannot be entertained till Parliament passes the 
kind of legislation contemplated by Art. 32 (3) 
of the Constitution. The second objection is that 
even if a petition by way or original motion can be 
entertained the petitioner has not shown what 
injury he has suffered, or what act or omission 
there is in respect of which he seeks a writ, direc¬ 
tion or order. Lastly, it is contended that the 
petitioner seeks merely a declaratory opinion from 
this Court on the validity of the Prohibition Act 
& the rules & notifications made thereunder. I 
shall deal with these objections in the same order. 

(31) The powers & jurisdiction of this Court 
are created by the Constitution, the Letters Patent, 

& other statutes. Art. 226 of the Constitution, 
which gives the power to issue writs etc. provides: 

“(1) Notwithstanding anything in Art. 32, every 
High Court shall have power, throughout the terri¬ 
tories in relation to which it exercises jurisdiction, 
to issue to any person or authority, including in 
appropriate cases any Govt., within those terri¬ 
tories directions, orders or writs, including writs 
in the nature of 'habeas corpus, mandamus’, pro¬ 
hibition, ‘quo warranto & certiorari’, or any of 
them, for the enforcement of any of the rights 
conferred by Part III & for any other purpose. 
(2) The power conferred on a High Court by Cl. 
( 1 ) shall not be in derogation of the power con¬ 
ferred on the Supreme Court by Cl. (2) of 
Art. 32.” 

(32) Reference is made in this connection to 
Arts. 225 & 32, & it is stated that the jurisdiction 
of the High Courts is to remain unaltered except 
as stated in the proviso to the former article. It 
is then pointed out that the right to move the 
Supreme Court for the enforcement of Fundmental 
Rights is guaranteed by Art. 32 (first clause), & 
the Supreme Court has been granted the power to 
issue writs, directions or orders (including writs 
in the nature of ‘habeas corpus* etc.) for the en¬ 
forcement of any of the rights conferred by Part 
III (second clause). It is argued that there is 
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no such guarantee in Art. 226 which is also not 
placed in Part III & further that Cl. 3 of Art. 32 

states that _ . _ 

“Without prejudice to the powers conferred on 
the Supreme Court by Cls. (1) & (2), Parliament 
may by law empower any other Court to exer¬ 
cise within the local limits of its jurisdiction all 
or any of the powers exercisable by the Supreme 
Court under Cl. (2).” 

(33) It is contended that any exercise of sucn 
powers by the High Court must await legislation 
by Parliament in this behalf. This argument is 

(? early untenable. 

(34) The opening words of Art. 226 ‘Notwith¬ 
standing anything in Art. 32* read with the second 
clause of that article that 
“the power conferred on a High Court by Cl. 
( 1 ) shall not be in derogation of the power conferr¬ 
ed on the Supreme Court by Cl. (2) of Art. 32.” 
show that the High Court’s powers are not post¬ 
poned & that the High Courts are excepted from 
the operation of the third clause of Art. 32. 

(35) There is no force in the contention that we 
must make a distinction between ‘jurisdiction’ & 
‘power' & that Art. 226 is merely enabling & pro¬ 
vides an additional arm to the High Courts to be 
used in the exercise of their established jurisdic¬ 
tions. I am aware that opinion in India is not 
uniform on this point. The Madhya Bharat High 
Court in spite of a Full Bench decision is really 
equally divided, &, in the negation of such juris¬ 
diction, is supported by the East Punjab High 
Court, while the Madras & Patna High Courts, ex¬ 
pressly, & Bombay & Allahabad by implication, 
have recognized such jurisdiction. This Court has 
also exercised jurisdiction under Art. 226 on pre¬ 
vious occasions. 

(36) Shri T. P. Naik quoted to us the observa¬ 
tions of Patanjali Sastri, J. in 'Romesh Thappar v. 
State of Madras’, ALR (37) 1950 SC 124 at p. 126, 
in support of his contentions. His Lordship ob¬ 
served as follows: 

“We are of opinion that neither the instances 
mentioned by the learned Advocate General nor 
the American decisions referred to by him are 
really analogous to the remedy afforded by Art. 32 
of the Indian Constitution. That Article does not 
merely confer power on this Court, as Art. 226 
does on the High Courts, to issue certain writs 
for the enforcement of the rights conferred ny 
Part III, or for any other purpose, as part of its 
general jurisdiction. In that case it would have 
been more appropriately placed among Arts. 131 to 
139 which define that Jurisdiction. Art. 32 provides 
a ‘’guaranteed” remedy for the enforcement of 
those rights, & this remedial right is itself made a 
fundamental rignt by being included In Part III. 
This Court is thus constituted the protector & 
guarantor of fundamental rights, & it cannot, con¬ 
sistently with the responsibility so laid upon it, 
refuse to entertain applications seeking protection 
against infringements of such rights. No similar 
provision is to be found in the Constitution of the 
United States & we do not consider that the Ame¬ 
rican decisions are in point." 

(37) Before discussing this observation, which 
really goes against Shri Naik’s contention, I pro¬ 
pose to state my own view. When power is jn- 
conditionally granted by the people to certain legis¬ 
lative & other bodies, in a solemn constitution, :he 
power is to be used 'eo instant!’, unless otherwise 
provided, for the purpose for which it is granted. 
Every grant of power carries with it a jurisdic¬ 
tion to exercise that power." 

^nii 0 v inted out by wmis to hls Constitutional Law 
(1936), page 683: 

"Questions of jurisdiction arise with reference 
to the agencies of the sovereign people. The ques- 


rign people, as a principal, have given their agents 
power, either directly in the Constitution or in¬ 
directly through Congress & the Supreme Court. 

If they have given an agent power, that agent has 
jurisdiction. If the people have given the federal 
Govt, power, the federal Govt, has jurisdiction. 

If the people have given the states power, the 
states have jurisdiction. If the people have given 
a tax power to the federal Govt., or to the states, 
or to both, the Govts, to which that power has 
been given have tax jurisdiction as the case may 
be. In these cases the people have spoken.” 

(38) It is true that the learned author goes on 
to say: 

“Where the jurisdiction has not been fixed by 
the terms of the power granted, expressly or im¬ 
pliedly, or by constitutional limitations, the com¬ 
mon law bases of jurisdiction are implied.” (ibid) 

(39) The latter observation cannot be invoked 
here because no limits are fixed by the Indian 
Constitution. Art. 225, which is said to limit juris¬ 
diction. is to the following effect: 

“Subject to the provisions of this Constitution 
& to the provisions of any law of the appropriate 
legislature made by virtue of powers conferred 
on that Legislature by this Constitution, the juris¬ 
diction of, k the law administered in, any exist¬ 
ing High Court, & the respective powers of ihe 
Judges thereof in relation to the administration of 
justice in the Court, including any power to make 
rules of Court & to regulate the sittings of the 
Court & of members thereof sitting alone or in 
Division Courts, shall be the same as immediately 
before the commencement of this Constitution; 

‘Provided that any restriction to which the exer¬ 
cise of original jurisdiction by any of the High 
Courts with respect to any matter concerning the 
revenue or concerning any act ordered or done J n 
the collection thereof was subject immediately be¬ 
fore the commencement of this Constitution .shall 
no longer apply to the exercise of such jurisdic¬ 
tion." 

(40) All that this article does is to preserve the 
original & appellate jurisdictions such as they were 
on the date of the inauguration of the Constitu¬ 
tion. Art. 226 must be read as an enlargement 
of that jurisdiction, & such an enlargement cannot 
be shut out either expressly or by implication, re¬ 
gard being had to the qualification ‘subject to the 
provisions of this Constitution’ by which Art. 225 is 
prefaced. 

(41) The observations of Patanjali Sastri J., if 
I may say so with profound respect, do not indi¬ 
cate anything to the contrary. His Lordship was 
merely pointing out that while the High Court 
issues writs etc. as ’part of its general jurisdiction’ 
the Supreme Court is invested with a ’guaranteed’ 
remedy for the enforcement of fundamental rights. 
The matter is not one of the general Jurisdic¬ 
tion of the Supreme Court but of a special & gua¬ 
ranteed constitutional jurisdiction to be exercised 
whenever Part III of the Constitution is infringed. 
This has nothing to do with the distinction bet¬ 
ween ‘power’ & ‘jurisdiction’ which has found 
favour with the East Punjab & the Madhya Bharat 
High Courts. I do not think that the fact that 
Art. 226 is sandwiched between Arts. 225 & 227 has 
much relevance . The collocation of articles in the 
Constitution is not decisive, though it has some 
relevance in the matter of amendment thereof. In 
any event the position of Art. 226 has not the 
same quality as the placing of Art. 32 in the chap¬ 
ter on fundamental rights. I, therefore, hold that 
the High Court is invested with a Jurisdiction as 
well as a power to Issue writs, directions or orders 
as laid down i • article 226 in appropriate cases.! 
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In what classes of cases such jurisdiction should 
he exercised will be considered at a later stage 

i42) I shall concern myself at this stage only 
witn tne question whether an application for the 
examination at large of statutes with a view to con- 
sideling their constitutionality can be entertained. 
The provisions of Art. 226 are new, k it is there- 
lore. necessary to point out the limits of the remedy 
conferred by that article. 

«43) It is true that Art. 225 gives the power 
not only for the enforcement of fundamental rights 
but also for ‘any other purpose*. The words ‘any 
other purpose' are of very wide significance, but it 
cannot be postulated that the High Courts were 
given unlimited power to do anything by their 
writs, orders or directions. Some limitations must 
be placed by the High Court on its own powers. 
In the Bombay Prohibition case. Tram Nusser- 
wanji v. State’, AIR (38) 1951 Bom 210, (Chagla 
C. J.) k m ‘Indian Sugar Mills Ltd. v. Secretary 
to Govt, of U. P.\ 1950 A L J 767, the same opinion 
was expressed. 

(44) While Ixlo not pretend to lay down princi¬ 
ples for all cases, I am quite clear that a petition 
for the examination of the constitutionality of an 
Act does not lie even under the wide powers con¬ 
ferred by Art. 226. There is no need to go into 
the question whether original jurisdiction is con- 
[terred by Art. 226. Even in those countries where 
original jurisdiction is possessed judgments are oot 
rendered unless the petitioner can show some in¬ 
jury or some imminent injury* to himself as a cause 
jof action. But in no country is the constitution¬ 
ality of a statute examined on a mere petition to 
a superior Court. In other words, advisory* opi¬ 
nions or declaratory* judgments on the constitu¬ 
tionality of legislation cannot be given apart from 
some concrete injury or controversy. 

(45) In England questions about the constitu¬ 
tionality of statutes can hardly arise, but the 
validity of Rules k Regulations k actions under 
statutes is frequently tested. There are only two 
modes of procedure. One is the petition of right, 
k the other an action against the Attorney-Gene 
ra! as representing the Crown. In ‘Dyson v. At¬ 
torney-General’, (1911) 1 KB 410. an action was 
brought against the Attorney-General to test the 
validity of the notices issued by the Commissioners 
of Inland Revenue under the Finance (1909-1910) 
Act, 1910. k commonly known as Form IV. The main 
question argued was whether the Attorney-General 
could properly be made a deft, to an action of this 
nature. It was held by the Court of Appeal that the 
Attorney-General could be sued. Cozens-Hardy 
M. R. said at p. 415: 

“It has been settled for centuries that in the 
Court of Chancery the Attorney-General might 
some cases be sued as a deft, as representing M .he 
Crown, k that in such a suit relief could be given 
against the Crown. ‘Pawlett v. Attorney-General’, 
(1667) Hardress’ Rep 465. is a very early authority 
on this point. ’Laragoitv v. Attorney-General’, (1816) 
2 Price 172. is a case where this matter was a good 
deal discussed. In ’Deare v. Attorney-General’, 
(1835) 1 Y k C Ex 197, the Attorney-General de¬ 
murred to such a bill. Lord Abinger (ibid at p. 
208). said: ’I apprehend that the Crown always 
appears by the Attorney-General in a Court of 
justice, especially in a Court of Equity, where c h e 
interest of the Crown is threatened. Therefore a 
practice has arisen of filing a bill against the At¬ 
torney-General or of making him a party to a bill, 
where the interest of the Crown is concerned’, & 
the demurrer was overruled. But it is said that 
these authorities have no application except m 
cases in which the Crown rights are only inci¬ 
dentally concerned, k that where the rights of the 
Crown are the Immediate k sole object of the 
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suit the application must be by petition of right- 
see Mitford on Pleading, p. 30. I do not think 
the distinction thus suggested is supported by au¬ 
thority, nor do I think the distinction would avail 
the Attorney-General in the present case.” 

It was further held in the same case that a decla¬ 
ratory decree could be granted in such an action. 
Farewell L. J's observations are instructive. The 
learned Lord Justice observed: 

The next argument on the Attorney-General’s 
behalf was *ab inconvenienti’; it was said that if 
an action of this sort would lie there would be 
innumerable actions for declarations as to the 
meaning of numerous Acts, adding greatly to the 
labours of the law officers. But the Court is not 
bound to make declaratory orders k would refuse 
to do so unless in proper cases, k would punish 
with costs persons who might bring unnecessary 
actions: there is no substance in the apprehen¬ 
sion, but if inconvenience is a legitimate considera¬ 
tion at all. the convenience in the public interest 
is all in favour of providing a speedy k easy access 
to the Courts for any of His Majesty’s subjects 
who have any real cause of complaint against ‘he 
exercise of statutory powers by Govt, departments 
k Govt, officials, living regard to their growing 
tendency to claim the right to act without regard 
to legal principles k without appeal to any Court.’’ 

(46) The rule in ’Dyson’s case’ is used in Aus¬ 
tralia k Canada to obtain declarations about the 
constitutionality of statutes. In ‘Colonial Sugar 
Refining Co. Ltd. v. Attorney-General for the Com- 
monwealth’, 15 CLR 182, an action was brought 
by the Company against the Attorney-General of 
the Commonwealth k members of a Royal Com¬ 
mission appointed under the Royal Commission 
Act. 1902-1912 to inquire into the sugar industry 
in the Commonwealth. The pltf.-Company claimed 
a declaration that that Act as it stood was invalid 
k an injunction against the .Commission, Dyson’3 
case was invoked in this connexion. Griffith, C. J. 
observed as follows: 

“In my opinion the jurisdiction of the Court 
both to make a declaration of right k to grant 
an injunction is clearly established in any* of 
the following cases: (1) if the Act itself under 
which the alleged power is claimed is wholly in¬ 
valid; (2) if the Govt, instrumentality is attempt¬ 
ing to exert under cover of a valid Act powers 
which are not capable of being conferred on it 
by the Commonwealth Parliament; or (3) If it is 
attempting to exert under cover of the instru¬ 
ment creating it, powers which that instrument 
does not confer. I think it immaterial whether 
the instrument under which the power is asserted 
is an Act of Parliament, or letters patent purport¬ 
ing to be issued under an Act of Parliament, or 
letters patent validly so issued. As to the decla¬ 
ration, ’Dyson’s case’, 1911-1 KB 410, is conclusive. 
As to the injunction against the defts. other * an 
the Attorney-General the case of ‘Nireaha Tamaki 
v. Baker’, 1901 AC 561 at p. 576, is equally con¬ 
clusive.” 4 _ . _. , 

(47) In ’Welsbach Light Co. of Australasia Ltd. 
v. Commonwealth of Australia’, 22 CLR 268, an 
action was brought in the High Court against thi 
Commonwealth k the Attorney-General for the 
Commonwealth for a declaration that the Trading 
with the Enemy Act, 1914. S. 2 (2) (b), was 'ultra 
vires’ the Parliament of the Commonwealth, a de¬ 
claration that the Proclamation of His Excellency 
the Governor-General dated 7-7-1915 was unlawful 
as also a notice issued under the Act, k for an 
injunction. Though the demurrer was sustained. 
Isaacs, J. observed as follows at page 283: 

“The Crown in this case does not deny the pro¬ 
priety of the claim as a mere matter of procedure, 
but denies, k, in my opinion, successfully denies, 
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thu tne law supports it. That is a very proper 
atiicuae, iu* otherwise the Crown would be sub¬ 
stantially setting up a claim to what Farewell, L. J. 
called “a superiority to the law which was denied 
by the Court to the King himself in Stuart times" 
iDyson v. Attorney-General', 1911-1 KB 410 at p. 
-422). Apart from the justice of the position so 
taken up by the Crown, having reference not 
merely to the Company but to all Australian co¬ 
zens who desired without incurring possible penal¬ 
ties or acting unpatriotically, to know their posi¬ 
tion in regard to the matter, it seems to me that, 
after the exposition of the corresponding English 
rule by Lord Davcy in ‘Barraclough v. Brown’, 
1897 AC 615 at pp. 623, 624. & by the Privy Coun¬ 
cil regarding this very rule in the ‘Attorney-General 
for the Commonwealth v. Colonial Sugar Refining 
Co/, (1914) AC 237 at p. 250, where they adopted 
the reason given by Hie learned Chief Justice, any 
contention to the contrary would have been unsus¬ 
tainable. But I hold that the pltfs. wholly fail on 
the merits for the reasons I have given, & there¬ 
fore the demurrer should be allowed, & judgment 
entered for the defts.” 

(48) In ‘Luna Park L f d. v. The Commonwealth’, 
32 CLR 595, the attack was against the Enter¬ 
tainments Tax Assessment Act. 1916. The action 
was brought before the Act was enforced. The 
authority of ‘Commonwealth v. Queensland’, (1920) 
29 CLR 1, was cited to show that proceedings as 
to the validity of a statute can be entertained even 
though there was no statement of facts beyond a 
mere apprehension that the statute would be en¬ 
forced. 

(49) The High Court of Australia did not accept 
the contention. Knox C. J. observed as follows: 

“In this case I do not think it is necessary to 
consider whether the Court has jurisdiction to 
make a declaration, for even if it had, I do not 
think the case is one in which the application for 
a declaration should be entertained. The state of 
facts on which the claim is based is purely hypo¬ 
thetical....” ‘If the company elects to carry on 
its business in a certain way, will it be liable to 
pay a certain tax?’ “It has always been the rule 
that the Court does not answer questions based 
on a hypothetical state of facts. If authority were 
heeded for that, it will be found in the case of 
•Glasgow Navigation Co. v. Iron Ore Co/, (1910) 
A C 293 at p. 294, where Lord Loreburn L. C. stated 
that it was not the function of a Court of law 
to advise parties as to what would be their rights 
under a hypothetical state of facts. If this decla¬ 
ration were made, it would have no binding effect 
in the true sense at all. It would be no more 
than an abstract opinion in the nature of advice 
that if the company did certain things it would or 
would not become liable to pay a certain tax. None 
of the cases we have been referred to, I think, 
goes as far as that, & in my opinion the questions 
should not be answered/’ 

Higgins J. added the following judgment: 

r <y ncurrin S with the judgment of the Court 
I wish to add a few words; because in the previous 
P®*® 5 .. 00 ^ hlch Mr. Latham & Mr. Dixon rely I 
/J , iHkfortune to differ from the majority of 
tne Court. In the ‘Me Arther case’, (1920) 28 CLR 

of Commonwealth v. Queens- 
29 c LR 1. my personal opinion was. as 
t om k ttj e sports, that the action did not lie. But 
bound the decision of the majority, & I lo- 
fhk u‘ S 0 * ever ’ 1 am glad to find that in 

actions^ a 1 m,t S belng put upon this class of 

hv ( ?h«^K at 1 £ ave sald so far 15 ^0 borne out 
General °Rn lons ° f Williams J. in 'Attomev- 
v ’ Tbe Commonwealth’. 71 CLR 
237 at p. 277, where tfie learned Judge observes: 


• But counsel lor the defts., after pointing out 
that the Parliament of the State of Victoria has 
not yet legislated in the field alleged to have been 
invaded by the Pharmaceutical Benefits Act, con¬ 
tended that, as there was no existing conflict bet¬ 
ween State & Commonwealth Legislation, the decla¬ 
ration claimed involved a mere abstract question of 
law. so that there was no ‘matter’ within the 
meaning of S. 75 of the Constitution. It was, of 
course, held in ‘In re Judiciary Act’, < 1921 j 29 CLR 
257 at pp. 265. 267. that there is no ‘matter* withLi 
the meaning of this section unless there is ^ome 
immediate right, duty, or liability to be established 
by the determination of the Court. But, as I have 
said in two recent cases, ‘Whitney v. Vegetable 
Seeds Committee", (Unreported) & ‘French v. Me 
Cartin', (Unreportcd), I do not understand this 
statement to mean that the jurisdiction of f his 
Court under O. IV of the Rules of Court to make 
declarations in cases where it has original juris¬ 
diction is less than the corresponding jurisdiction 
of the English Courts under O. XXV, R. 5. In 
those cases the opinion was expressed that *he 
words in O. IV ‘in an action properly brought* 
mean in an action in which the Court has original 
jurisdiction. The present action, in my opinion, 
raises more than abstract questions. The Act has 
not yet been proclaimed, but we were informed 
by counsel for the defts. that it will be proclaim¬ 
ed at the beginning of next year, & that in the 
mean time the necessary preliminary steps are 
being taken so that it may then be brought into 
effective operation. The question will therefore 
arise in the immediate future whether the public 
in each of the States are entitled to the benefits 
& subject to the obligations imposed by the Act. 
The cause of action relied upon is not founded 
upon any conflict between State & Federal legis¬ 
lation. but upon the right, in some instances of 
the individual, & in other instances of the public 
or a section of the public, to restrain a public 
body clothed with statutory’ powers exceeding those 
powers. The cause of action was discussed & ex¬ 
plained by O’ Connor J. in the ‘Union Labe! case*, 
1908-6 CLR 469 at pp. 550, 553, & by my brothers 
Rich and Dixon in ‘Tasmania v. Victoria*, 1935-52 
CLR 157 at pp. 171. 186 & 188. In England no 
question can arise as to the validity or invalidity 
of an Act of the Imperial Parliament, but such 
questions can arise with respect to regulations cr 
executive acts purported to be made or done under 
the authority of Imperial Acts, & in England a 
claim for a declaration that such regulations or exe¬ 
cutive acts are beyond power would clearly con¬ 
stitute a cause of action. Instances where indivi¬ 
duals who could claim some special interest in 
themselves have litigated such causes of action 
are illustrated by such cases as ‘Dyson v. Attorney- 
General’, 1911-1 KB 410; 'Burghes v. Attorney- 
General’. 1912-1 Ch 173; ’Wigg v. Attorney-General 
for the Irish Free State*, -1927 A C 674, ‘Yoxford & 
Darsham Farmers' Association Ltd. v. Llewcllin’, 
(1945) 173 LT 103; while instances where it would 
be necessary to join the Attorney-General are -lis- 
cussed by Viscount Maugham in ‘Moscrop’s ~ase' 
1942 AC 332. As the Chief Justice has said in 
'Toowoomba Foundry Pty., Ltd. v. The Common¬ 
wealth*. 1945 A LR 282 at p. 289. ’it is now. 

too late to contend that a person who is. or in the 
Immediate future probably will be, affected in lis 
person or property by Commonwealth legislation 
alleged to be unconstitutional has not a cause of 
action in this Court for a declaration that the 
legislation is invalid’/’ • 

„ ( * l) 7 he above * h °wever. must be read In ♦he 
light of powers conferred on the High Court m 
Aust^mhy Ss. 75 & 76 of the Constitution & 
S. 30 of the Judiciary Act, 1903. The original Juris- 
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diction of the High Court in Australia is mucn 
larger than that of this Court. In spite of these 
provisions it was held by the High Court that 
there is no power to consider abstract questions of 
law involving the interpretation of the Constitu¬ 
tion: See In re Judiciary k Navigation Acts*, 
(1921) 29 C LR 257 k ‘Bruce v. The Commonwealth 
Trade Marks Label Association', 4 C L R 1569. 

(52) The position in Canada is the same, though 
the bases for the decision are different. All this 
goes to show that it is possible in England, Aus¬ 
tralia, k Canada to bring an action against the 
Attorney-General for a declaration that a particu¬ 
lar statute or action under it is ‘ultra vires' or un¬ 
constitutional. This, however, depends on the fun¬ 
damental fact that the declaration must not N e 
sought on a hypothetical state of facts k at 
the cause of action must disclose a real injury al¬ 
ready occasioned or about to be occasioned to the 
pltf. 

(53) Many cases from American Courts were 

cited at the Bar in support of the contention that 
we should enter into an examination of the con¬ 
stitutionality of the Act. It is, therefore, neces¬ 
sary to say a few words about American practice. 
Under Art. Ill of the American Constitution the 
judicial power of the United States is vested in one 
Supreme Court k in such inferior Courts as the 
Congress may from time to time ordain k • ta- 
blish. The judicial power extends to all cases in 
law k equity arising under the Constitution, the 
laws of the United States.(and) to controver¬ 

sies to which the United States is a party. The 
original jurisdiction of the Supreme Court includes 
cases in which a State is a party. 

(54) In respect of declaratory judgments the 
matter is governed by the Federal Declaratory 
Judgments Act, which provides: 

"In cases of actual controversy except with res¬ 
pect to Federal taxes the Courts of the United 
States shall have power upon petition, declara¬ 
tion, complaint, or other appropriate pleadings to 
declare rights k other legal relations of any inter¬ 
ested party petitioning for such declaration, whe¬ 
ther or not further relief is or could be prayed, 
k such declaration shall have the force k effect cf 
a final judgment or decree k be reviewable as 
such." 

(55) In spite of the very wide powers the Su¬ 
preme Court has given a very restricted meaning 
to the words 'case', ‘controversy’, k 'actual contro¬ 
versy’. Frankfurter k Hart writing in '(1935) 49 
Harv L. Rev. 68, 90, 98', summarize the position 
in these words: 

"The presence of an actual controversy is 
condition precedent of the Court’s power to act; 
it does not of itself, however, assure the appro¬ 
priateness of its acting.plainly enough, nar¬ 

row concrete issues are more wisely decided than 
broad conjectural ones. No tenuous chain of in¬ 
terest should suffice to call into question aspects of 
a considered legislative policy not of immediate 
k demonstrable concern to the party invoking ‘he 
Court’s judgment.” (Quoted in Frankfurter U 
Shulman: cases on Federal Jurisdiction k Proce¬ 
dure (1937) p. 93.) 

(56) The awkward dilemma of subjects having 
to choose between complying with the law, to their 
unnecessary detriment if the law be unconstitu¬ 
tional, k violating it at their own peril if it should 
prove to be constitutional, has not induced the 
Supreme Court to examine at large the constitu¬ 
tionality of Acts of .legislature. The American 
Courts always insist that there must be a ‘case’ 
or ‘actual controversy’ before them. 

(57) Opinions have been expressed on several 
occasions that the Declaratory Judgments Act 


A. I. R. 

should be taken to cover those cases In which ad¬ 
judication is necessary before actual violations c ,f 
rights. Prof. Borchard, who had a lot to do with 
the adoption of the Declaratory Judgments Ac”, 
has also given expression to this opinion in Ms 
book on Declaratory Judgments. Sometimes, re¬ 
sort is taken to the device of making an allega¬ 
tion that the Attorney-General has threatened 
action, k a suit or petition is founded on this fic¬ 
titious threat as a cause of action, reminding us 
of the fictitious suits under Roman Law. Some¬ 
times this plea is accepted as sufficient, but all 
such cases are for an injunctive relief. Ex¬ 
amples of such injunctive relief on the basis 
of potential law can be found in ‘Euclid v. Ambler 
Realty Co.’, (1925) 272 U S 365 k ’Pierce v. So¬ 
ciety of Sisters’. (1925) 268 US 510. But this 
principle has not been extended to pure declara¬ 
tory reliefs. 

(58) As pointed out by Laurence M. Hyde (Com¬ 
missioner Missouri Supreme Court) in an article 
on Declaratory Judgments in the Washington Uni¬ 
versity Law Quarterly (1941) Vol. 26, No. 4: 

"One thing is certainly now settled, k that is 
that a declaratory judgment is neither an advisory 
opinion nor a decision of a moot question, because 
it must involve a real controversy in which the 
result would be 'res judicata’ between the parties. 

.As recently pointed out in the United 

States Supreme Court Frankfurter J. in 'Coleman 
v. Miller’, (1939) 307 US 433 at p. 460, it is not the 
exercise of judicial power 'to write legal essays 
or to give advisory legal opinions,'_that proper¬ 

ly 'a Judge never gives a decision until the faers 
necessary for that decision have arisen’; & that 
Courts should not do so because 'the imagination 
of Judges, like that of other persons, is limited, & 
they are not able to put before their minds all 
the complex circumstances which they ought to 
have in their minds when giving a decision’. 

(59) The United States Federal Courts as well 
as the Supreme Court, therefore, in spite of the 
power to declare any law — national or state — 
invalid as a violation of the Constitution, impose 
on themselves some limitations. Gerstemburg 
points out that out of 40,000 cases appromiximate- 
ly. decided by the Supreme Court in 147 years of 
its existence, only 76 decisions involved the in¬ 
validation of federal statutes or parts thereof. 
The position of state laws under the 'due process’ 
k ’equality clauses’ is however different. 

(60) The learned author (American Constitu¬ 
tional Law. 1937. pages 84, 86) summarizes these 
self-imposed limitations thus: 

"Acceptance of the exercise of the power by 
the Courts is in part attributable to the caution 
with which these have wielded it. The following 
rules have been laid down to govern the exercise 
of the power: 

1. Questions as to constitutionality will not be 

passed upon unless they are essential to the deci¬ 
sion in the case. t , . , 

2. One who relies on the invalidity of a statute 

has the burden of proving its unconstitutiona¬ 
lity. If the burden is not sustained the Court will 
presume that the statute is constitutional. 'This 
rule applies especially where the issue is the rea¬ 
sonableness of the enactment in the light of exist¬ 
ing conditions. , ,. 

3. The unconstitutional character of the legisla¬ 
tion must be clear regardless of the interpretation 
put upon it. Hence, where alternative construc¬ 
tions are possible, the law must be so construed 
as to preserve its validity. 

4. The power cannot be extended to permit ine 
Court to pass upon the question of the expediency 
or wisdom of particular legislation. 
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5 The motives of the legislature in passing par¬ 
ticular statutes cannot be made the subject or 
judicial examination. 

6 . The power may be exercised only in actual 
litigation since under Art. II of the Constitution 
the judicial power extends only to "cases k con¬ 
troversies". This means that there must be a 
real controversy between parties having opposing 
interests, k that one who contests the validity of 
a statute must show that substantial interests of 
his own will be adversely ariected by its enforce¬ 
ment. The federal courts will not decioe moot 
cases (ie they will not decide what the law would 
be on a hypothetical state of facts) nor will they 
render advisory opinions in cases where an abs¬ 
tract determination of the constitutionality of a 
statute is sought.’ 

Only in one case 'Nashville v. Wallace,’ (1933) 293 
US 249. a declaratory judgment was given on tVe 
assumption, regardless oi lonn, that an ‘actual’ 
& ‘justiciable’ controversy existed. 

(61) I have no hesitation in adopting these limi¬ 
tations. k in my opinion, regardless of the ques¬ 
tion whether this Court possesses original jurisdic¬ 
tion. such limitations must control our judgments 
under Art. 226 of our Constitution. 

(62) Judged from this test the application invol¬ 
ves little but a declaratory opinion upon all the 
sections of the Act k the rules k notifications 
thereunder. The petitioner contends that such ap¬ 
plications have been entertained before, k he re¬ 
lied upon 'Fram Nusserwanji v. State’, (AIR (38) 
1951 Bom 210 FB) to show that the application 
is competent. The petitioner before us urges f hat 
there is no point in making an application for a 
permit regarding ‘toddy’ as that beverage is com¬ 
pletely banned under the Act, that for a permit 
for foreign liquor he has not the means to oay 
the requisite fee. & that he is also afraid his social 
status etc. might not be found sufficient to pass 
the test laid down in the rules. He, therefore, con¬ 
tends that he is a person injured by the Act. 

(63) Now in the Bombay case the learned Chief 
Justice felt some difficulty about entertaining the 
petition. As observed by the learned Chief Justice: 

‘The Advocate General did at the very outset 
raise a preliminary point that the petition was 
not maintainable k the petitioner was not entitled 
to any relief. But he did not Insist on arguing 
that preliminary point ‘in limine* & Inviting mir 
decision on it. He stated that Govt, did not wish 
to avail itself of any technical defence. On the 
other hand, Govt, was most anxious to know the 
views of this Court on the various provisions of 
tne law so that it should be guided in the enforce¬ 
ment of the prohibition law & should not do any¬ 
thing which in the opinion of this Court was Il¬ 
legal. We appreciate the very fair stand taken 
by Govt. & it is because of this that we have dealt 
with the various provisions of the prohibition law 
before we come to the question of the relief to 

which the petitioner is entitled.The Advocate 

General has argued that the petitioner is not en¬ 
titled to any relief because he never made a spe¬ 
cific demand of these rights against the Govt, to 
comply with any of his demand k therefore strio 
ly there was no denial of his rights by Govt, at 
the date the petition was filed. To maintain -n 
application under S. 45. Specific Relief Act. a de¬ 
mand of Justice & its denial is essential before an 
order can be made under that section. It is true 
that the orders that the petitioner is now seek¬ 
ing are not confined to S. 45 but fall under Art. 220 
of the Constitution. But even so we have to con¬ 
sider whether it is open to a petitioner under Art. 
226 , without making a specific demand of his right 
& without giving an opportunity to the Govt, to 
comply with that right, to file a petition. It was 


pointed out in ‘Emperor v. Jeshingbhai Ishwar- 
lar, (AIR (37) 19oU Bom 363 FB) that the Court 
should of its own motion put limitations upon the 
wide powers conferred upon it under Art. 226.’ 

(64) The Full Bench, in view of the arguments 
which had already taken place k in view of the 
desire oi the State Govt, that the legality of the 
provisions challenged should be authoritatively 
examined, gave judgment. There are indications 
that, had the matter been objected to at an early 
stage & pressed unconditionally, the learned Judges 
mignt have readied a different conclusion. How¬ 
ever. we are not concerned with a possible result 
k, in view of the special circumstances present in 
that case, I cannot treat it as a precedent. 

(65) The petitioner has filed the petition for 
a mere declaratory opinion. He has done no ;’ct 
under the Act, nor has any action been taken 
under the Act to his detriment. He has not ev 2 n 
made a demand lor a permit, k thus there is no 
demand & refusal. The Prohibition Act has not 
been enforced against him as such. His only com¬ 
plaint is that as a result of the impugned Act he 
cannot do many things which he has in his mind. 
Mandamus cannot issue unless there is a demand 
k a refusal or some act or omission is to be 
ordered. It is not to be expected that this Court 
will sit down to examine the constitutionality of 
nil the sections of the Act k the rules k notifica¬ 
tions with a view to finding out what is constitu¬ 
tional or what is not. 

( 66 ) Strictly speaking the application ought to 
be dismissed on this short ground. However, as 
the matter has been argued at great length $: a 
Full Bench as been constituted to consider tne 
legality of the Act, I feel that I should express 
some opinion on at least those portions of the im¬ 
pugned legislation which in my opinion need con¬ 
sideration in the light of the present Constitution. 

I follow, in doing this, the precedent of Griffith 
C. J. in ‘Australian Sugar Producers’ Association 
Ltd. v. Australian Workers’ Union 23 CLR 58 
at p. 63, where the learned Chief Justice observed 
as follows: 

‘It is at any rate consonant with the practice 
of the Judicial Committee & of British Courts of 
Justice in general not to refrain from expressing 
an extra-judicial opinion in a case in which a for¬ 
mal error in procedure may prevenC them from 
giving a formal judgment, but in which such an 
expression of opinion may avert a great public 
calamity. In my opinion, it would be a lamen¬ 
table thing indeed If a Court should under such 
circumstances hold itself bound by any legal 
technicality to allow by its reticence the destruc¬ 
tion of a great industry & great Imperial asset. 
In such a case legal technicalities have, to my 
mind, the same weight as rules of professional 
etiquette should have to the mind of a physician 
irregularly summoned to the bedside of an apoa- 
rently dying man. For these reasons I not only 
feel at liberty but think that it is my imperative 
duty to express an opinion upon the merits of ihe 
case, k I venture to hope that some at least of 
my brothers on the bench will do likewise.’ 

(67) Before embarking upon the task of giv¬ 
ing an opinion, I wish to indicate what are the ex¬ 
act points which I will take up for consideration. 
I shall confine my examination to the following 
points: 

(a) Is the Prohibition Act rendered void being 
an unreasonable restraint upon the freedom of 
the citizens of India? 

(b) Was the Prohibition Act an unconstitutional 
measure under the Govt .of India Act, 1935? 

(c) Is S. 29(2) of the Act, read with Rr. 7 & 
7-'A* of the Central Provinces k Berar Foreign 
Liquor Rules, affected by Art. 14 of the Constitu- 
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tion inasmuch as there is a likelihood of unequal 
treatment of the citizens of India? 

While aealing with these matters I shall put forth 
the arguments of the petitioner as the occasion 
arises. On the rest of the case of the petitioner 
I do not intend pronouncing any opinion & must 
reserve my judgment for such cases in which the 
questions can be properly examined. 

(68) I have shown above that the petitioner ob¬ 
jects to the entire prohibition policy & all the 
measures by which that policy is implemented. 
In so far as the policy underlying the Act is con¬ 
cerned it is no part of the duties of this Court 
iO pronounce upon it unless it can be brought 
within any of the exceptions provided in the Con¬ 
stitution. What we are mainly concerned with is 
whether the Act, Rules, etc., in whole or in any 
part, are unconstitutional. If we were to suo- 
stitute we would be usurping the functions of the 
latter. Judges are not in a position to know the 
effects ol drinking upon the health of the nation 
& must not substitute their own judgment for 
that of the legislature on what is good for the 
people & what is not. 

(69) It is to be remembered that one of t^e 
directive principles in Art. 47 is to the effect that: 

•the State shall endeavour to bring about pro¬ 
hibition of the consumption for medicinal purpo¬ 
ses of intoxicating drinks & of drugs which are 
injurious to health/ 

It must also be borne in mind that under Art. 37, 
though this principle is not enforceable by any 
Court, the principle itself is fundamental in the 
governance of the country, & it is the duty of the 
State to apply this principle in making laws. It 
would appear that the matter is not one of moral 
persuasion merely. I am not concerned with the 
policy underlying the law. For that the petitioner 
must ‘resort to the polls & not to the Court’. All 
that I am concerned with is whether the petitioner 
is injured by any act or omission under the im¬ 
pugned Act etc., & whether he can in a proceed¬ 
ing such as this challenge the constitutionality 
of the impugned Act & the rules & notifications 
thereunder. 

(70) The specific Injury which the petitioner 
claims has been occasioned to him is that ‘toddy’ 
which according to him is a refreshing beverage, 
has been competely panned, & this amounts to a 
violation of his fundamental rights. 

(71) He says there is discrimination between the 
place & another, one kind of intoxicating liquor & 
another, & between persons & persons & this is aga¬ 
inst the letter & spirit of Art. 14 of the Constitu¬ 
tion. He complains of deprivation of freedom of 
speech, & of his inability to get country liquor 
from other States, & says that the Act thus cf- 
fends against Sub-cl. (e) of Art. 19(1) & against 
Part XIII of the Constitution. 

(72) The last argument can be disposed of 
easily. Arts. 301 & 303, on which reliance is placed, 
are subject to Art. 305, which provides: 

•Nothing in Arts. 301 & 303 shall affect the pro¬ 
visions of any existing law except in so far as V'e 
President may by order otherwise provide.' 

It is clear that unless the Prohibition Act et:, 
were unconstitutional measures under the Govt, 
of India Act 1935, Art. 305 saves them from the 
operation of Arts. 301 & 303. 

(73) Similarly, Sub-cl. (e) of Art. 19(1) is sub¬ 
ject to an exception, which is to the following 
effect: 

•Nothing in Sub-cls. (d), (e) & (f) of the said 
clause shall affect the operation of any existing 
law in so far as it imposes, or prevent the State 
from making any law imposing, reasonable res¬ 
trictions on the exercise of any of the rights 'con¬ 
ferred by the said sub-clauses either in the inter¬ 


ests of the general public or for the protection o' 1 
the interests of any Scheduled Tribe.’ 

(74) As regards reasonableness of the measure 
many cases of the Supreme Court of America 
illustrative of the exercise of ‘Police Power’ by the 
States were cited before us to show under what 
circumstances legislation by the States was con¬ 
sidered unreasonable & was declared void. The 
other side cited cases to the contrary. I do not 
consider it profitable to discuss those cases ‘.or 
the reasons which I give below. 

(75) Among the governmental functions It is 
usual in America to include a power to regulate 
the life & habits of peopie in the interests of pu'o- 
lic safety, health or morals This power is known, 
for want of a better designation, as 'police power’. 
Legislation in the exercise of ‘police power’ is sub¬ 
ject to ‘judicial review' under the twin 'due pro¬ 
cess’ & ‘equality’ clauses of the 14th Amendment 
to find out whether the law curtailing rights to. 
liberty & property is within such power. 

(76) The phrase ‘police power’ itself has r.o 
precise definition, though several have been at¬ 
tempted. Prof. Thomas Reed Powell of Columbia 
University described it in these words: 

“The only safe answer is that the 'police power’ 
is the name given to the functions of Govt, not 
otherwise named. Learned American writers have 
called it ‘a fiction’, ‘the dark continent of our 
jurisprudence’, ‘the convenient repository for which 
our juristic classification can find no other nlace,’ 
the indefinite supremacy of the State, 'the 
power to govern’. Such remarks are helpful to 
readers already familiar with the toil & turmoil, 
which controversies over the police power nave 
engendered. They may solace those, who have 
sought in vain to evolve some definition more 
precise. But they do not chart the way for ex¬ 
plorers, to whom the police power is still an un¬ 
known land’. 1919-jone Com. Leg. 160. 

(77) In America such a power is deduced from 
the residuary legislative powers vested in the 
States, & the exercise of 'police powers’ is cor¬ 
related to health, safety, morals, & welfare of the 
public. The notion of ‘federal police powers’ is 
of recent growth & has sprung up after the first 
world War, the power being exercised under the 
garb of ‘necessary & proper’ legislation ancillary 
to the enumerated powers. 

(78) Dealing with ‘police power’ Holmes J. ob¬ 
served that: 

‘It may be put forth in aid of what is sanction¬ 
ed by usage or held by the prevailing morality cr 
strong & preponderant opinion, to be greatly & 
immediately necessary to the public welfare. 
Legislation, however, is valid only if it can be 
corelated to public morals, safety or health. When 
it is not so related, it ceases to be good law as it 
lacks ‘due process’. 

(79) Thus, in so far as State Legislation of this 
kind is concerned the fight is between the 'due 
process’ & ‘equality’ clauses on the one hand, Si 
•police power’ on the other. The 'due process’ cl¬ 
ause overlaps the ‘equality’ clause & goes beyond 
it. The Fourteenth Amendment, which had as 
one of its primary purposes the elevation of Ne¬ 
groes & their protection from State discrimination 
contains the following provision: 

‘... .nor shall any State deprive any person of life, 
liberty or property, without due process of law, nor 
deny to any person within its jurisdiction the eq¬ 
ual protection of the law/ 

(80) Taking up ‘due process’ first it is to be 
noticed that the term has no definition. The 
Supreme Court in one of its early decisions 'Munn 
v. Illinois’, (1876) 94 US 113, declared that it 
would ascertain: 
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•the intent k application of such an important 
phrase in the Feaeral Constitution by the genial 
policy of judicial exclusion k inclusion as the 
cases presented for decision shall require.’ 

(81) As aiready stated above, any law which 
restrictive of ireedom etc. is either justified as 
‘police power’ or is declared bad as offending the 
‘due process' clause. Vague criteria are deducible, 
but mostly the policy of 'judicial exclusion or in¬ 
clusion* is followed. An unending contusion has 
thus resulted, k it is difficult to say, in essence, 
‘•whether, when statutes tail to be regarded os 
within 'police power,* they lack 'due process' or 
they lack “due process because they are not truly 
within 'police power*. So far as I am aware, n> 
body has attempted to solve this riddle. 

(82) In England Parliament is so transcendental¬ 
ly supreme that it can make any law, & questions 
akin to ’due process* can hardly arise. Thus, if 
Parliament made a law that all persons working 
in collieries shall travel free on buses k trains, it 
shall have to be given effect to, irrespective of any 
question of 'due process’ or 'inequality*. In Ame¬ 
rica, on the other hand, when a State made a Uw 
that the upper berths of sleeping cars should not 
be lowered when unsold, the Supreme Court held 
the law to be benevolent but unconstitutional b A - 
cause it gave to the ‘purchaser of the lower Berth 
the luxury of more air space than he had paid for.’ 

(83) The exercise of the functions of 'judicial 
review* of State Legislation, which began with 
'Marbury v. Madison/ 1 Crauch 137, was but tnc 
logical result of the Constitution. Hamilton, Fe¬ 
deralist No. 78, said agreeing with Montesqu:eu 
that: 

'there is no liberty, if the power of judging oe 
not separated from the legislative k execuli/e 
powers.’ 

The above Federalist was an answer to Brutus 
No. XI, in which the power of 'judicial review' was 
belittled. Hamilton gives a classic analysis of 
the functions of the judiciary in relation to le¬ 
gislation. His statement is long k would not 
bear quotation here. According to him the Con¬ 
stitution is 'law* & 'fundamental law', k there 
is identity between law (Including the Constitu¬ 
tion) k the 'judicial version' thereof. The inter¬ 
pretation of law being the peculiar province of 
, Judges, according to him, it is ‘natural to sup¬ 
pose that the Courts were designed to be in an 
intermediate body between the people k the le¬ 
gislature, in order....to keep the latter within the 
limits of 'their’ assigned authority*. 

(84) All this has proved true in America in 
practice. Though the Constitution should soeak 
for itself, it is the Court's version of the Constitu¬ 
tion which has value in judicial review. 

(85) Though Hamilton & others warned l>at 
Courts must exercise JUDGMENT k not WILL, 
otherwise they would be substituting their plea¬ 
sure for that of the legislative body, it is easy to 
see that judicial review has sometimes not adher¬ 
ed to this k decisions on the policy underlying a 
particular law have resulted. 

(86) Any attempt to evolve a single test .ruist 
obviously fail. The amount of literature on ‘due 
process’ & 'police power' is colosal k the conflict 
in the decisions bewildering. Dr. Corwin h*s 
trenchantly pointed out that while professor Wil¬ 
loughby in the first edition of his classic book dis¬ 
cussed the entire subject of 'due process* k 'equa¬ 
lity In one chapter of 18 pages he had to treat the 

19 years later, in 15 chapters of 276 pages! 
As the learned author says: 

•Prom these two buds of the original const!tu- 

i,? a L. tree have 1W and ^ely within the 
last fifty years, a whole forest of constitutional 
iaw & doctrine.’ 1938 Court over Constitution 95. 


(87) And much water has flowed under the 
bridges in more recent years! The need lor na¬ 
tional security during tne last two world wars 
gave preponderance to police power’ at the ex¬ 
pense ol aue process k equal protection, while the 
return to peace put back ponce power in the shade. 

(88) Judicial review is thus not merely a matter 
of theory but in practice an institution of Uovt. 
It is usual to call tne Supreme Court as the sub¬ 
stitute for the British House of Lords 1 Tins ;udi- 
cial review has no affinity to the utterance 01 the 
Privy Council on colonial legislation. Tnere, ci¬ 
ther the power is found to exist or not to exist, 
but once lound ail ancillary powers are also 
conceded. 

i8y> A brief analysis of the course of judicial 
decisions would disclose the mutability ol judicial 
opinion from time to time. As pointed out by 
Wills in Ins Constitutional law (1936), page 651. 
note: 

•Kent thought due process meant judicial pro¬ 
cess. Soon it meant the standing law; that as, 
law under which property had been acquired. 
Then it meant with Cooley, state constitutional 
law. Now it has come to mean the approval of 
the Supreme Court." 

I shall illustrate my meaning by referring to but 
a lew of such cases. I leave but of account t‘»e 
earlier cases like the 'License Cases*, (1847) 5 How 
504, where Chief Justice Taney attempted a de¬ 
finition of ‘police power*, or 'Brown v. Maryland' 
(1872) 12 Wheat 419, where Marshall C. J. in¬ 
voked police powers. 

(90) I begin with 'Munn v. Illinois, (1876) 94 US 
113, in which a statute fixing maximum 
charges for the storage of grain in warehouses was 
upheld, it being laid down that 'for protection 
against abuses by legislature, the people must re¬ 
sort to the poils, not the Courts.' Fourteen years 
later, a different note was struck in Chicago in 
‘Milwaukee and St Paul R. R. v. Minnesota’, (1890) 
134 U S 418, k the last cited case was overruled. 
The different result was because protection of in¬ 
vested capital was needed at the hands of the 
Court. The dissent of Bradley J. (concurred in bv 
Lamar k Gray JJ.) is worth noting: 

"I cannot agree to the decision of the Court in 
this case. It practically overrules ‘Munn v. Illi¬ 
nois, (1876) 94 U S 113 and the several railroad 
cases that were decided at the same time. The 
governing principle of those cases was that the 
regulation k settlement of the fares of railroads k 
other public accommodations is a legislative pre¬ 
rogative, k not a judicial question." 

In this case the legislature appointed a commis¬ 
sioner to fix the rates chargeable by the railroads. 
The railways complained that the rates were too 
low, hence confiscatory k unconstitutional. Tb«s 
was upheld. In this case due process shifted from 
process or procedure to the field of substantive 
law. 


(91) In 'Mugler v. Kansas', (1887) 123 US 623 
Mr. Justice Harlan laid down the principle that: 

'it is not for the Courts, upon their views us to 
what is best. & safest for the community to dis¬ 
regard the Legislative determination of the 'men¬ 
tion. 

Yet in 'Loohner v. State of New York, (1905) 19fr 
U. S. 45 the Supreme" Court, by a five to four ma¬ 
jority, decided that an act fixing an ten-hour days 
in bakeries was 'an unnecessary', •unreasonable' 
‘illegal*, & 'meddlesome*, interference 
with the rights of the individual/' Justice ?ack- 

Tt must of course, be conceded, that there is a 
limit to the valid exercise of the police power 
....Otherwise the Fourteenth Amendment would 
have no efficacy k the legislature of the Staves 
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would have unbounded power, & it would be eno¬ 
ugh to say that any piece of legislation was enact¬ 
ed to conserve the morals, the health or the safety 
01 the people; which legislation would be valid, no 
matter how absolutely without foundation the claim 
mignt be. The claim of the police power would be 
a mere pretext — become another & delusive name 
for the supreme sovereignty of the State to oe 
exercised free from constitutional restraint.’ 

(92) The strong minority view was led by Hol¬ 
mes J. & contained a trenchant criticism. He 
said: 

This case is decided upon an economic theory 
which a large part of the country does not en¬ 
tertain. If it were a question whether I agreed 
with that theory, I should desire to study it fur¬ 
ther & long beiore making up my mind. But I do 
not conceive that to be my duty, because I strong¬ 
ly believe that my agreement or disagreement hns 
nothing to do with the right of a majority to em¬ 
body their opinions in law.’ 

(93) ‘Lochner’s case* was not long lived. Ano¬ 
ther Oregon Statute which fixed a ten hour day 
for women working in Laundries & factories was 
upheld: ‘Muller v. Oregon, (1908) 208 U S 412 & 
in ‘Bunting v. Oregon’, (1917) 243 US 426; an Act 
similar to that in Lochner's case was upheld. In 
spite of ‘Muller’s case’, in ’Adkins v. Children’s 
HospitaP, (1923) 261 US 525, a law passed to iix 
minimum wages for women & children was de¬ 
clared unconstitutional. 

(94) These are but samples of the conflicting 
decisions of which scores & scores can be cited, 
-ince little principle is involved one can only say 
that they really rest on ‘judicial exclusion & in¬ 
clusion’. 

(95) Now', is this a happy precedent to invoke in 
this country? I would emphatically answer, No. The 
iframers of our constitution sedulously avoided the 
[phrase ‘due process’ & put instead ‘authority of 
law’, ‘according to procedure established by law’. 
jThe constitution does not also leave it to the Court 
I what is writhin ‘police pow'er’ & what is not. 
Wherever rights are guaranteed ‘there is also an 
|indication ol the limits of the guarantee and the 
(qualifications to which it is ’subject. By avoiding 
the term ’due process' & by prescribing action ‘ac¬ 
cording to law', the Inquiry has been limited to 
the content of the pow'er of the legislature except 
where the constitution itself says that the reason¬ 
ableness of the restriction is the test. 

* (96) With a constitution so explicit we cannot 
borrow light from America to interpret our Con¬ 
stitution. It is time that lawyers began reading 
the Indian Constitution with the same care as 
,they do the American Constitution. The decisions 
might have been helpful if the social structure of 
the two countries was the same & if the allowances 
and limitations imposed by the two constitutions 
were alike. In my judgment we cannot do better 
than adopt the line taken by the High Court of 
Australia in spite of the great similarity in the 
constitutions of the two countries. In the ‘Amal¬ 
gamated Society of Engineers v. The Adelaide 
Steamship Company Ltd.’ 28 CLR 129, Knox C. J. 
(Issacs, Rich & Starke JJ. concurring) observed as 
follows at p. 146: 

“But we conceive that American authorities, 
however illustrious the tribunals may be, are not 
a secure basis on which to build fundamentally 
with respect to our own constitution. While in 
secondary & subsidiary matters they may, & some¬ 
times do afford considerable light & assistance, 
they cannot, for reasons we are about to state be 
recognized as standards whereby to measure ’the 
respective rights of the Commonwealth & states 
under the Australian Constitution.” 


A.1.8. 

lo!S S af jU<Jgment added the 

"Whatever opinion we may hold as to the suffl- 
reasoning, as applied to the United 
States Constitution, is really immaterial; for we 
have to construe the Australian Constitution- 

(97) Again in 'Roughley v. New South Wales-' 
Ex parte Beavis 42 C L R 162 at p. 197 Higgins j’ 
after discussing certain cases on 'police power' ob- 
served as follows: 

‘Moreover, in Australia we have to apply a speci¬ 
fic provision of the constitution (S. 92), not to ap¬ 
ply the subtle refinements of the doctrine as to 
“police power". 

I would also respectfully draw attention to the 
last sentence of the quotation from Patanjali Sas- 
tri’s Judgment in Para 36 above, which gives a 
similar caution. 

(98) American precedents of judicial review of 
State legislation, to which I have referred, can¬ 
not in my opinion be suillcient authority for me 
to embark upon a wholesale examination of the 
Prohibition Act together with the rules etc., to 
find out if any of those provisions is unreasonable 
* offends against the Constitution. It is not eno¬ 
ugh for a petitioner to assert that a particular law 
is unreasonable or that it is unconstitutional. 
There must be something more concrete than that. 

(99) In so far as prohibition is concerned, there 
can be no doubt that a vast proportion of the po¬ 
pulation of this country does believe that drinking 
is an evil & that a policy of prohibition should be 
adopted. Whether they are right or wrong is Im¬ 
material. To prove that such views are held it is 
enough to cite the solemn declaration of the peo¬ 
ple in the Constitution itself. Whether the policy 
itself should be put into practice, as also the ex¬ 
tant nature of the restrictions required to imple¬ 
ment that policy, is a matter for legislative deter-, 
mination. Whether ‘toddy’ is good or bad, better! 
or worse than foreign liquor is not for the Courfcl 
to determine. It is for the legislature as represent'" 
ing the opinion in the country to decide. 

(100) But that apart, even the constitutionality 
of the legislation can be challenged by a petitioner 
only if he can show injury to himself. When 
country liquor is banned for all, there can be no 
individual injury, there can be no injury when 
uniform laws are made, affecting all alike, provid¬ 
ed constitutional power to make the laws can 
be found. Injury may, however, exist if everyone 
does not receive equal treatment.” 

( 101 ) I shall now examine the validity of the 
Act under the old constitution. This is necessary 
because if the law was valid when it was passed 
it will be continued by operation of Art. 372(1) of 
the Constitution unless the law is found to be 
repugnant to Part m of the Constitution. 

(102) Under the Govt, of India Act, 1935, the 
powers of the provincial legislature extended to 
the enacting of laws in respect of ‘intoxicating li¬ 
quors’ by item No. 31 in the second list. That item 
read as follows: 

’Intoxicating liquors and narcotic drugs, that Is 
to say, the production, manufacture, possession, 
transport, purchase & sale of intoxicating liquors, 
opium & other narcotic drugs, but subject, as 
respects poisons & dangerous drugs, to the provi¬ 
sions of List nr 

The words ‘that is to sav’ were expounded by the 
Federal Court in three cases, viz. ‘The United 
Provinces v. Atiqa Begum’, 1940 FCR 110 at p. 134, 
‘Bhola Prasad v. Emperor’, 1942 F C R 17 at pp. 25, 
27. & 'Manikkasundara Bhattar v. R. S. Nayudu’, 
1946 F C R 67 at p. 84. In ‘Bhola Prasad v. Em¬ 
peror’, 1942 FCR 17, it was observed that a power 
to legislate with respect to intoxicating liquors 
could not well be expressed in wider terms. 
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(103) The rules for determining whether parti¬ 
cular law is within the powers of the legislature 
were settled as far back as 1878 in 'Queen v. Bu- 
rah', (1878) 3 A C 889 pp. 904 & 905. Their 
Lordships in that case observed as follows: 

•The established Courts of justice, when a ques¬ 
tion arises whether the prescribed limits have been 
exceeded must of necessity determine that ques¬ 
tion; & the only way in which they can properly 
do so, is by looking to the terms % of the instru¬ 
ment by which, affirmatively, the legislative powers, 
are created, & by which, negatively, they are res- 
.tricted. If what has been done is legislation, with¬ 
in the general scope of the affirmative words which 
give the power, & if it violates no express condi¬ 
tion or restriction by which that power is limited 
(in which category would, of course, be included 
any Act of the Imperial Parliament at variance 
with it), it is not for any Court of justice to in¬ 
quire further, or to enlarge constructively those 
conditions & restrictions.* 

U04) Again in ‘Attorney-General for Ontario v. 
Attorney-General for Canada*, (1912) AC 571, it 
was observed at page 83; 

*In the interpretation of a completely self- 
governing constitution founded upon a written 
organic instrument, such as the British North 
America Act, if the text is explicit the text is con¬ 
clusive, alike in what it directs & what it forbids.* 
(105) In view of the wide meaning which one 
must attribute to the term 'intoxicating liquors’ 
it must be taken that the entire subject of the 
control, including the prohibition of its use could 
be legislated upon by the provincial legislature. 
The provincial legislature must be taken to be pos¬ 
sessed of such plenary powers of legislation on this 
topic as the Imperial Parliament itself. Not only 

1 2 , f S e s “ b ^ ect of li( l uor as such be comprehend¬ 
ed within the scope of the legislation, but all such 
commodities as were alcoholic & would be intoxi- 
cating, if consumed, could be regulated. The re- 
gu ation In respect of liquors, other than consum- 
able liquors, could not, however, exceed the legiti¬ 
mate purpose of assuring that non beverages would 
™ J? e u consu ™ ed t0 Produce intoxication but 
cd by Jaff? ?•* leg,timate manner - As observ- 

th7mh P °7“ °j the Fe ^ ral Govt * granted by 

«f thJ t m n tnf en f ment ’ , t0 enforC€ the prohibition 

?nvir 9 H^ ai i« UfaCture ’ s ? e ’ & transportation of in- 
toxicating liquor, carries with it power to enact 

nr n Lif Bk K tive measures reasonably adapted to 

g 0 ??*"!!. purp ?f e ’ The denaturing £ order 
to render the making & sale of Industrial alco- 

finn K m ^ lth the enforce ment of prohibi¬ 
tion of alcohol for beverage purposes is not al 
ways effective. The ignorance of some the crav- 
hardihood of others, & the fraud & 
cupidity of still others, often tend to defeat Its 
be,ps , th e main purpose of the amend- 
hedge about toe making & dis- 
position of the denatured article every reasonable 

snsvrs* 

it Thfpnl i lt , fron ? be,ng Perverted to drinking 
sldnJof thfp 0n , 18 fully su PPorted by the dec* 
(1920) isnrroolM* . m ' Jacob Ruppert v. Caffey’, 

»v.rw?i >• 

many ot lts 

-r** a.wija.— - 

No - 44 of that list 

•DuUes °f customs, including export duties - 
1951 Kng.'lQ it 11 


(107) To determine whether the Prohibition A<* 
was invalid because of any repugnancy to these 
two items we must examine the pith & substance, 
that is to say, 'the scope 5: effect of the measure’. 
Subjects in one list sometimes overlap subjects In 
another list. Where they do this it is necessary to 
see what is the scope & effect of the measure. If 
the enactment is substantially covered by the en¬ 
try in the list which gives power, then the legis¬ 
lation is not bad if it incidentally touches upon 
another field in a different list. 

1108 ) The law on this subject was exhaustively 
stated by me & Bose C. J. (as he then was) In 
•Om Prakash v. Emperor’, ILR (1947) Nag 579. 
That case was followed in ’Jnan Prosanna v. Pro¬ 
vince of West Bengal’, 53 CWN 27 & 'Venkata- 
raman v. Commissioner of Police, Madras’, AIR 
(36) 1949 Mad 605. The same view was reiterated 
by Sen & Mudholkar JJ. in 'Balmukund v. Mani- 
ram’, ILR (1949) Nag 829. These views have 
been approved by the Supreme Court in ’State of 
Bombay v. Narottamdas', AIR (38) 1951 SC 69. 

(109) The law cannot therefore be challenged 
on the ground that it touches items Nos. 19 & 44 
in the first list, unless the scope & effect or the 
Act is not under item No. 31 in the second list) 
but substantially under the two items invoked. 

1 110) It is not necessary to examine in detail 
the pith & substance of the Prohibition Act & the 
Rules. A close examination of the provisions will 
show that the entire subject is related to Intoxi¬ 
cating liquors & the effect of items Nos. 19 & 44 
of the first list is merely incidental. In my Judg¬ 
ment the validity of the law cannot be impugned 
on that ground. ^ 

'i 11 ' No otller argument was advanced to show 
that the Prohibition Act etc. was invalid for any 
other reason when the Govt, of India Act, 1933 

WaS „, ? l°, rc . e - „ Under Art. 372 (1) - which reads: 

Notwithstanding the repeal by this Constitu¬ 
tion of the enactments referred to in Art. 395 but 
subject to the other provisions of this Constitution, 
all the law in force in the territory of India lmm^ 
diately before the commencement of this Consti¬ 
tution shaU continue in force therein until altered 
oi repealed or amended by the competent legis¬ 
lature or other competent authority.” 

The Prohibition Act will be continued in force 

K? a ?^ te K. e ? c f pt in so far as its validity could 
be brought into question by reason of the ‘nan 

^ ta " te ,A ause J n Art - 13 (1) - If th e Prohibition 
Act could be shown to be opposed to the Provi- 

V 1 of , Ule Constitution, then to the 

m?! Thi h n O MM 0nsist f ncy 11 would ba void. 

U12) The petitioner invokes Art. 14 of the Con- 

st .! ; iiL on ’, wblch k the following effect: 

sbal1 not der >y to any person equa- 

a f w 9F the equal Protection of the 
laws within the territory of India " 

Prohlbltion Act & the Rule, aa 
^ discriminatory on various grounds. The 

& opera i on of Art. 14 was examined by 

T ®iV p , reme Court ^ ‘Charanjit Lai v Union 
of India', AIR (38) 1951 SC 41. Itto not the£ 
fore necessary or profitable to consider the Amt 
"S® ln wblch the Fourteenth Amendment 

rv^cHtnt^ Served “ ft model for Art. 14 of oor 
tjj 1 ? n .* was considered. Mukherlea J ex- 
pounded Art 14 in the following words: 

Art. 14 of the Constitution, it may be noted. 
“Sf to ^ equal protection clause 

hrftrm t Al " endment; ,°f the American Constl- 
n SI n h h declares that 'no State shall deny 
Wl * hin lts Jurisdiction t£f <*£2 
protection of laws. We have been referred in 

wifri 0f the I arguments on this point by^tha 
learned counsel on both sides to quite a numB? 

of cases decided by the American Supreme Court, 
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where questions turning upon the construction of 
the ‘equal protection’ clause in the American Con¬ 
stitution came up for consideration. ‘A detailed 
examination of these reports is neither necessary 
nor profitable for our present purpose but we think 
we can cull a few general principles from some 
of the pronouncements of the American Judges 
which might appear to us to be consonant with 
reason k help us in determining the true mean¬ 
ing k scope' of Art. 14 of our Constitution’. 

I may state here that so far as the violation 
of the equality clause in the Constitution is con¬ 
cerned, the petitioner, as a shareholder of the 
company, has as much right to complain as the 
company itself, for his complaint is that apart 
from the discrimination made against the Com¬ 
pany the impugned legislation has discriminated 
against him k the other share-holders of the Com¬ 
pany as a group ’vis-a-vis' the shareholders of all 
other companies governed by the Indian Companies 
Act who have not been treated in a similar way. 
As the discriminatory treatment has been in res¬ 
pect to the shareholders of this Company alone, 
any one of the shareholders, whose interests are 
thus vitally affected, has a right to complain k 
it is immaterial that there has been no discri¬ 
mination ‘inter se' amongst the shareholders them¬ 
selves. 

It must be admitted that the guarantee against 
the denial of equal protection of laws does not 
mean that identically the same rules of law should 
be made applicable to all persons within the terri¬ 
tory of India in spite of differences of circum¬ 
stances k conditions. As has been said by the 
Supreme Court of America ‘equal protection of 
laws is a pledge of the protection of equal laws'. 
(See ‘Yick Wo v. Hopkins’, (1886) 118 US 356), 
& this means ‘subjection to equal laws applying 
alike to all in the same situation'. (Vide 'Sou¬ 
thern Railway Co. v. Greene’, (1910) 216 US 400 
at p. 412). In other words, there should be no 
discrimination between one person k another if 
as regards the subject-matter of the legislation 
their position is the same. I am unable to accept 
the argument of Mr. Chari that a legislation relat¬ 
ing to one individual or one family or one body 
corporate would 'per se’ violate the guarantee of 
the equal protection rule. There can certainly 
be a law applying to one person or to one group 
of persons k it cannot be held to be unconstitu¬ 
tional if it is not discriminatory in its character. 
(See Willis Constitutional Law, page 580). It 
would be bad law “if it arbitrarily selects one indi¬ 
vidual or a class of individuals, one corporation 
or a class of corporations k visits a penalty upon 
them, which is not imposed upon others guilty of 
like delinquency." (See ‘Gulf C. k S. F. R. Co. 
v. Ellis’, (1897) 165 US 150 at p. 159). The legis¬ 
lature undoubtedly has a wide field of choice in 
determining k classifying the subject of its laws, 
k if the law deals alike with all of a certain class, 
it is normally not abnoxious to the charge of 
denial of equal protection; but the classification 
should never be arbitrary. It must always rest 
upon real k substantial distinction bearing a rea¬ 
sonable k just relation to the things in respect to 
which the classification is made; k classification 
made without any substantial basis would be re¬ 
garded as invalid. fSee ‘Southern Railway Co. v. 
Greene', (1910) 216 US 400 at p. 412)." 

(113) To the same effect are the observations of 
Das, J. at page 65: 

"The only other ground on which the Ordinance 
& the Act have been challenged is that they in¬ 
fringe the fundamental rights guaranteed by Art. 
14 of the Constitution. ‘Equal protection of the 
laws", as observed by Day, j. in ‘Southern Rail¬ 
way Company v. Greane', (1910) 216 US 400, 


A. I. It 

means subjection to equal laws, applying alike 
to all in the same situation’. The inhibition of 
the Article that the State shall not deny to anv 
person equality before the law or the equal pro¬ 
tection oi the laws was designed to protect all 
persons against legislative discrimination amongst, 
equals & to prevent any person or class of persons 
from being singled out as a special subject for 
discriminating k hostile legislation. It does not, 
however, mean that every law must have univer¬ 
sal application, for all persons are not, by nature, 
attainment or circumstances, in the same position* 
The varying needs of different classes of persons 
often require separate treatment k it is, there¬ 
fore. established by judicial decisions that the 
equal protection clause of the Fourteenth Amend¬ 
ment of the American Constitution does not take 
away from the State the power to classify persons 
lor legislative purposes. This classification may 
be on different basis. It may be geographical 
or according to objects or occupations or the like. 
If the law deals equally with all of a certain well- 
defined class it is not obnoxious k it is not open 
to the charge of a denial of equal protection on 
the ground that it has not application to other 
persons, for the class for whom the law has been 
made is different from other persons k, there¬ 
fore. there is no discrimination amongst equals. 
It is plain that every classification is in some 
degree likely to produce some inequality, but mere 
production of inequality is not by itself enough. 
The inequality produced, in order to encounter 
the challenge of the Constitution, must be “ac¬ 
tually k palpably unreasonable k arbitrary". Said 
Day J. in ‘Southern Railway Co. v. Greane’, (1909) 
216 US 400, supra: 

“While reasonable classification is permitted, 
without doing violence to the equal protection of 
the laws, such classification must be based upon 
some real k substantial distinction, bearing a rea¬ 
sonable k just relation to the things in respect t o 
which such classification is imposed; k the classi¬ 
fication cannot be arbitrarily made without any 
substantial basis. Arbitrary selection, it has been 
said, cannot be justified by calling it classifica¬ 
tion." 

Quite conceivable there may be a law relating 
to a single individual it is made apparent that, 
on account of some special reasons applicable 
only to him k inapplicable to anyone else, that 
single individual is a class by himself. In 'Mid¬ 
dleton v. Texas Power k Light Co.', (1919) 249 
U S 152, it was pointed out that there was a strong 
presumption that a Legislature understood & cor¬ 
rectly appreciated the needs of its own people, 
that its law's were directed to problems made mani¬ 
fest by experience k that the discriminations were* 
based upon adequate grounds. It was also pointed 
out in that case that the burden was upon him 
who attacked a law for unconstitutionality, in 
•Lindsley v. Natural Carbonic Gas Co., (1910) 220 
US 61, it was also said that one who assailed me 
classification made in a law must carry the bur¬ 
den of showing that it did not rest upon any rea¬ 
sonable basis but was essentially arbitrary, ir 
there is a classification, the Court will not hold 
it invalid merely because the law might have been 
extended to other persons who in some respects 
might resemble the class for which the law was 
made, for the Legislature is the best Judge of tne 
needs of the particular classes k to estimate me- 
degree of evil so as to adjust its legislation accord¬ 
ing to the exigency found to exist. If, howeve , 
there is, on the face of the statute, no class “J* 
cation at all or none on the basis of any appa¬ 
rent difference specially peculiar to any P artl ^ r 
individual or class k not applicable to any ' oi™ 
person or class of persons k yet the law hits omj 
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the particular individual or class it is nothing but 
an attempt to arbitrarily single out an individual 
or class for discriminating & hostile legislation. 
The presumption in favour of the Legislature can¬ 
not in such a case be legitimately stretched so as 
to throw the impossible onus on the complainant 
to prove affirmatively that there are other indi¬ 
viduals or class of individuals who also possess the 
precise amount of the identical qualities which 
are attributed to him so as to form a class with 
him. As pointed out by Brewer J. in the 'Gulf 
Colorado and Santa Fe' Railway v. W. H. Ellis', 
(1898) 165 U S 150, while good faith & a knowledge 
of existing conditions on the part of a Legislature 
was to be presumed, yet to carry that presumption 
to the extent of always holding that there must 
be some undisclosed & unknown reason for sub¬ 
jecting certain individuals or corporations to hos¬ 
tile & discriminating legislation was to make the 
protecting clause a mere rope of sand, in no man¬ 
ner restraining State action." 

(114) Judged from these tests, which are ade¬ 
quate for our purposes, it would appear that S. 
29 (2), Prohibition Act, & Rr. 7 A 7 A of the 
Central Provinces & Berar Foreign Liquor Rules, 
1938, are discriminatory, s. 29 (2) is to the fol¬ 
lowing effect: 

"The Provincial Govt. may. by notification, 
either wholly or partially & subject to such con¬ 
ditions as it may think fit to impose, exempt any 
person or class of persons from all or any of the 
provisions of this Act, or of all or any of the 
rules made under this Act, either throughout the 
province or in any specified area, or for any spe¬ 
cified period or occasion.” 

R. 7 reads: 


"A permit in Form F. L. XII for possession for 
private consumption of a specified number of units 
of bottled foreign liquor not exceeding two at any 
one time or six in the aggregate during a month 
may be granted to any person who applies for 
it in writing if the licensing authority is satisfied 
that the social & economic status & habits of the 
applicant warrant the grant of the concession & 
that he is not likely to abuse it. A fee of Rs 
100 per year or part or year shall be payable for 
each permit. A unit will be deemed to be either 
a quart bottle of spirit or liquor or three quart 
bottles of wines or vermouth or six quart bottles 
of malt liquor: 

Provided that in the case of persons of non- 
Asiatic domicle & of members of His Males tv's 
regular Naval, Military or Air Forces, who are of 
non-Asiatic domicle a permit shall be granted by 
the Deputy Commissioner, free of charge, on an 
application made in this behalf in writing which 
in the case of members of His Majesty's regular 
Nf va J. Military or Air Forces, of non-Asiatic domi¬ 
cile shall be countersigned by the officer command- 

Ihl concerned, or an officer not below 

the rank of Lt.-Col. deputed by him i 

( urther , that 111 the “se members of 
Hfis Majesty s regular Naval, Military or Air Forces 

eranted 6 hv A .*| atl c domicfie, or a permit may be 
granted by the Deputy Commissioner, free of 

teffi'ed n bv a the Pl nffl tl0n m8de ln wrltIng & coun - 
b y the officer commanding of the area 

52S <an officer not below the rank of Lt. 

health nf t tu^h y hm ,f u e 18 satlsfled that the 
m 1 » person sha11 be seriously & per- 
a footed if such a person is not per¬ 
mitted to use St consume such liquor." 

R. 7 A runs as follows: 

Apennl t Form F. L. XIIA for possession for 
copsumptlon of bottled foreign liquor not 
at an ? one time or six £ the 
aggregate during a month may be granted by the 


Prohibition Commissioner to any person who ap¬ 
plied for it in writing if ne is satisfied that the 
applicant lias to travel frequently in the areas 
where the Act is in force, that his social, econo¬ 
mic status & habits warrant the grant of the 
permit &: that he is not likely to abuse it. A 
lee of Rs. 150 per year or part ot a year shall be 
payable for each permit. A unit shall be deemed 
to be either a quart bottle ot spirit or liquor or 
three quart bottles of wines or vermouth or six 
quart boltles ol malt liquor: 

Provided that in the case of persons of non- 
Asiatic domicile & of members of His Majesty's 
regular Naval, Military or Air Forces, who are of 
non-Asiatic domicile, a permit shall be granted by 
the Prohibition Commissioner, free of charge, on 
an application made in this behalf in writing 
which in the case of members of His Majesty's 
regular Naval, Military or Air Forces of non-Asia¬ 
tic domicile shall be countersigned by the officer 
commanding ot the area concerned, or an officer 
not below the rank of Lt.-Col. deputed by him • 
Provided further that in the case of memoers of 
His Majesty's regular Naval, Military or Air Forc¬ 
es, who are of Asiatic domicile, a permit may be 
granted by the Prohibition Commissioner, free of 
charge, on an application made in writing & 
countei-signed by the ofticer commanding of the 
area concerned, or an officer not below the rank 
of Lt.-Col. deputed by him if he is satisfied that 
the health of such person shall be seriously & per¬ 
manently affected if such person is not permitted 
to use & consume such liquor." 

(115) There is no reasonable or pre-determined 
basis for classification. There can be no distinc¬ 
tion between any of the citizens of India on the 
ground of social & economic status The Govt 
of course can make a regulation that on pay¬ 
ment of a fee a licence will be granted to a person 
The Govt, can also revoke the licence if the per¬ 
son abuses the privilege conferred, but it cannot 
leave to the arbitrary power of any officer the de¬ 
termination of the question whether any citizen is 

, soc,al economic status without 
ht 1 l,, h t tliat ? oc ‘ al or economic status should 
be. Theie is no doubt, therefore, that these rules 

no e t at t» a ,nJnt!2. Ua K ty jn thea PPlication of the law, 

sSiillnv ?h^ bY ArL 14 01 the Constitution. 
Similarly there is no warrant for giving a pre¬ 
ferential treatment to members of the Naval, Mill- 

A L Forces ’ or t0 Persons of non-Asiatic 
domicile who may be residing in the countrv 
There must be absolute equality in the operatioYi 

I am therefore n of opiSETat 
the Permit system envisaged by s. 29 (2) & Rr 

7 & 7 A of the Central Provinces & Berar Foreign 
Liquor Rules. 1938, creates an inequality. ^ 

<L“ , llt I have considered whether there is anv 
possibility of severing the objected portion from 
any portion which is unobjectionable in mv 
judgment the matter is not capable of being 

tin r n d ' v,7Y. e as the y stand today & the K sec¬ 
tion which authorizes Govt, to make 7 exemptions 

fill "8 ^ ° r Pe f s0ns musSd Sr 

whether the inequaiSty Sm be^remVed “y 
making a perrmt available for all or for none i 

mts gL-ws 

inih whi , ch enables Provincial Govt, to enact 
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matters which directly affect the present neM 

(H7) The result, therefore k thnt t a m , 
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would dismiss the petition because the petitioner 
has not made any demand for a permit up till 
now, & mandamus cannot issue as there is no de¬ 
mand & refusal. In passing, however, I have ex¬ 
pressed my opinion that S. 29 (2) of the Pro¬ 
hibition Act & Rr. 7 & 7 A of the Central Pro¬ 
vinces & Berar Foreign Liquor Rules, 1938, are in¬ 
consistent with Art. 14 of the Constitution & to 
that extend void. 

(118) With these observations I would dismiss 
the petition without costs. 

(119) I certify this case is a fit one for appeal 
to the Supreme Court under Art. 132 (1) of the 
Constitution as involving a substantial question 
of law as to the interpretation of the Govt, of 
India Act, 1935. & the present Constitution. 

(120) MANGALMURTI & MUDHOLKAR JJ.: 

This is a petition under Art. 226 of the Constitu¬ 
tion for the issue of a writ of mandamus to the 
opposite parties, the State Govt, of Madhya Pra¬ 
desh, the Prohibition Commissioner, Nagpur, & the 
Deputy Commissioner, Nagpur, directing them not 
to enforce against the petitioner "the Central Pro¬ 
vinces and Berar Prohibition Act, VII (7) of 1938 
or all such sections of the same as may be found 
inconsistent with the Constitution". The petition¬ 
er further seeks the issue of a writ of mandamus 
directing the opposite parties to withdraw & cancel 
"all such notifications, rules & orders" made by 
them in exercise of the powers conferred by the 
Act as may be found inconsistent with the Consti¬ 
tution. . . 

(121) The petitioner, it may be mentioned, is a 
resident of Nagpur, engaged in private service & 
drawing a salary of Rs. 100/- per month. He states 
that he is accustomed for a number of years to 
take "alcholic drinks, generally country liquor, at 
an average of 4 Oz. per day”. His complaint is that 
subsequent to the application of the Prohibition 
Act to the Nagpur district he had to stop taking 
liquor altogether as he is only used to drinking 
country liquor & that under the rules he is not en¬ 
titled even to obtain a permit for drinking country 
liquor because a permit entitles a person to drink 
foreign liquor & no other kind of liquor. The peti¬ 
tioner furher points out that under the rules the 
licensing authority would issue permit to a person 
only if it is satisfied that his social & economic sta¬ 
tus warrants the grant of a permit & that the per¬ 
son is not likely to abuse the permit if one is grant¬ 
ed to him. The petitioner states that the fee for ob¬ 
taining a permit is Rs. 100, that his financial cir¬ 
cumstances make it prohibitive for him to apply 
for a permit and that he does not wish to take 
the risk of being refused a permit on the ground 
that his social & economic status does not warrant 
the grant of a permit to him. 

(122) The petitioner then goes on to challenge 
the various provisions of the Prohibition Act & 
says that not only those provisions but the whole 
Act has become void because it is repugnant either 
to the fundamental rights guaranteed by Art. i» 
of the Constitution or to the right of equal ty be¬ 
fore law guaranteed by Art. 14 of the Constitution 
or to the provisions relating to inter-state com¬ 
merce contained in Art. 303. He wants the with¬ 
drawal or cancellation of all notifications ml<» & 
orders which are inconsistent with the Constitu- 

ti °( I 123) The State Govt, while admitting the facts 
stated by the petitioner concerning himself con- 
test the petition on the grounds that it is not 
mllaln.Eunder Art. 226 of the Constitutor 
that the petitioner is not entitled to a writ of 
mandamus without satisfying the Court that he 
had made a demand upon the State in respect of 
the reliefs which he now seeks & that the demand 
was refused, that a writ can never issue where the 
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petitioner seeks merely a declaration, that the 
petition does not lie at the instance of a person 
whose legal rights have not been infringed &, final¬ 
ly, that the whole of the Act & the rules framed & 
the notifications issued thereunder are valid. 

(124) An objection to the jurisdiction of the 
Court having been raised, it must be decided first. 
The argument advanced by Shri Naik, who appears 
for the State, is that Art. 226 of the Constitution 
does not confer an original jurisdiction on the 
High Court to entertain an application of this 
kind. According to him, the powers conferred on 
the High Court by this Article are available only 
in the exercise of its ordinary jurisdiction, that is, 
the appellate & the revisional jurisdiction, & that 
such an application would be maintainable only af¬ 
ter Parliament has taken action under Art. 32 (3) of 
the Constitution & conierred jurisdiction upon 
this Court to entertain an original petition just as 
the Supreme Court is empowered by the Constitu¬ 
tion itself to entertain a petition. The argument, 
if we may point out, is based upon the decision of 
the Madhya Bharat High Court reported in 
'Anant Bhaskar Lagu v. State*, A I R (37) 1950 
M B 60. 

(125) In that case, Kaul C. J., with whom Shinde 
J. agreed, held that Art. 226 only mentions some of 
the powers which, if law made by Parliament or 
other appropriate Legislature so provides, may 
be exercised by the High Courts under cir¬ 
cumstances & conditions prescribed by such law 
but that so long as this is not done, the power 
conferred by this Article must remain inef¬ 
fective except in so far as they can be exercised 
under the existing law. Mehta J. who was the 
third Judge constituting the Full Bench, dissented 
from this view & reiterated the view taken by him & 
Dixit J. in 'Harendranath v. State of Madhya 
Bharat*, A.I.R. (37) 1950 MB 46. In the latter 
case, the two judges expressed the view that the 
object of the inclusion of Art. 226 in the Constitu¬ 
tion itself with regard to the powers of the High 
Courts is to secure that these powers shall not be 
in any way affected by any law made by Parliament 
or by the Legislature of a State. Upon this view, 
Dixit & Mehta JJ. regarded the original petition to 
the High Court as maintainable. 

(126) Kaul C. J. in his opinion in 'Anant Bhas¬ 
kar Lagu’s* case concedes that Art. 226 read by 
itself does create an impression that it gives the 
High Court simultaneously with the Supreme Court 
jurisdiction to entertain petitions for enforcement 
of fundamental rights as a constitutional remedy 
even before any action is taken by Parliament 
under Art. 32(3) but goes on to say that an analy¬ 
sis of the relevant portion of the Constitution & » 
consideration of Art. 226 in its proper perspective 
dispels this impression. He points out that where¬ 
as Arts. 32 to 35 form part of Part III of the Con¬ 
stitution which deals with fundamental rights & 
are classed under the heading "Right to Constitu¬ 
tional Remedies**. Art. 226 is to be found in Chap. V 
of Part VI which deals with the "High Courts in 
the States”. According to him, Art. 226 merely con- 
fers power on the High Court to issue certain writs 
in those cases where it has jurisdiction under Art. 22 
or Art. 227 or Art. 228 to exercise that power. This 
decision has been recently dissented from in Srini¬ 
vasa v. State of Madras’, A. L R. (38) 1951 Mad 70. 

(127) There is no doubt that the Constitution has 

made the Supreme Court the guardian of the fun¬ 
damental rights guaranteed by it but Itioes not 
necessarily follow from this that the High Court 
has no jurisdiction concurrently with the Supreme 
Court to deal with a similar matter, to Thappars 
case’ A. I. R. (37) 1950 SC 124 a petition was 

made before the Supreme Court for the issue or a 
writ to the Govt, of Madras directing thsm to re- 
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move a ban imposed by them upon the entry with¬ 
in the State of Madras & circulation therein of a 
journal called “Cross Roads”. An objection was 
taken by the Advocate-General of Madras to the 
maintainability of the petition on the ground that 
the matter lay within the concurrent jurisdiction 
of the Supreme Court & the High Court of Madras 
& that the petitioner should have resorted in the 
first instance to the High Court under Art. 226. If, 
indeed, the High Court had no jurisdiction to en¬ 
tertain the petition, the Supreme Court would have 
overruled the Advocate-General’s objection on that 
ground alone. Instead, his Lordship Patanjali 
Sastri J., who delivered the judgment of the majo¬ 
rity of the Judges of that Court, observed as fol¬ 
lows: 

“That article (Art. 32) does not merely confer 
power on this Court, as Art. 226 does on the High 
Courts, to issue certain writs for the enforcement 
of the rights conferred by Part III, or for any other 
purpose, as part of its general jurisdiction. In that 
case, it would have been more appropriately placed 
among Arts. 131 to 139 which define that jurisdic¬ 
tion. Art. 32 provides a ’guranteed’ remedy for the 
enforcement of those rights & this remedial right 
is itself made a fundamental right by being includ¬ 
ed in Part III. This Court is thus constituted the 
protector & guarantor of fundamental rights, & it 
cannot, consistently with the responsibility so laid 
upon it, refuse to entertain applications seeking 
protection against infringement of such rights.” 
The only distinction drawn by the Supreme Court 
between Art. 32 & Art. 226 is that whereas the for¬ 
mer makes it obligatory upon the Supreme Court 
"to entertain applications seeking protection aga¬ 
inst infringement” of fundamental rights, the lat¬ 
ter leaves it within the discretion of the High Court 
whether to entertain a petition or not. Thus, for 
instance, where another remedy is open, the High 
Court can refuse to entertain a petition while the 
Supreme Court cannot. 

(128) Shri Naik, however, contends that by the 
expression “general Jurisdiction” what his Lordship 
PatanJaH Sastri j. meant was such Jurisdiction 
which the\Court already possessed or which was 
expressly conferred by the other provisions of the 
Constitution. He further argued that Just as there 
is a general presumption against an intention to 
oust or restrict the Jurisdiction of superior Courts, 
there is a presumption against conferral of Jurisdic¬ 
tion on a new tribunal & that a strong case has to 
be made out to show that Jurisdiction has been 
conferred on the new tribunal. 

. , It . s j e ?? s il to us that by the expression 
general Jurisdiction the Supreme Court did not 
mean merely such jurisdiction as is conferred on 

cm m gh u Court by Arts ' 225 - 227 * 22 8 of the Con¬ 
stitution because if that were so, as we have al¬ 
ready pointed out, the objection raised by the Ad¬ 
vocate-General of Madras could have been met on 
that ground. Moreover, Art. 225, which is subject 
™. the other provisions of the Constitution, does 
not restrict the Jurisdiction or the High Court but 

Its exlstln g Jurisdiction & Arts. 
t z 2 s ° me addlUonal Jurisdiction on it. 
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owff nnitw ' otherwise the conferral of such 
•££E learned counsel, however, 

po , w ? r b exercisable only in the ap. 

'52? w 2^® Jurisdiction of the High Court 
There is nothing in Art. 226 which warrants the 


limitation of the jurisdiction of the High Court to 
act only on the appellate or revisional side. Fur¬ 
thermore, if the power to issue a writ, direction 
etc., can be exercised only on the appellate or the 
revisional side, it seems difficult to appreciate how 
at all it could be so exercised because no law con¬ 
fers upon subordinate Courts the power to issue 
writs, orders etc. The scope of an appeal or of a 
revision application cannot obviously be enlarged 
so as to entitle a party to a relief in appeal or re¬ 
vision which could not have been claimed in the 
Court of the lowest grade. Again, the restriction 
of operation of Art. 226 to the appellate & revi¬ 
sional jurisdiction of the High Court would deprive 
a citizen of the protection of the High Court even 
in the matter of fundamental rights where the in¬ 
fringement has been occasioned, say, by an execu¬ 
tive act or by some form of oppression which falls 
outside the cognizance of the ordinary Courts of 
the State or when a citizen seeks the enforcement 
of pubile duties. S. 45, Specific Relief Act, conferred 
some of the powers conferred by Art. 226 on three 
of the High Courts exercisable within the limits of 
their original civil jurisdiction, & it would appear 
that Art. 226 was intended to extend the jurisdic¬ 
tion of all the High Courts & place them on a bar 
with one another & also with the King's Bench Divi¬ 
sion of the Supreme Court of England. 

(131) The learned counsel then says that if a 
wide interpretation is placed on Art. 226, Arts. 227 
& 228 would be redundant. Though there may be 
a certain amount of overlapping between Art. 226, 
on the one hand. & Arts. 227 & 228, on the other, 
we are clear that each of the latter Articles con¬ 
fers power on the High Court in addition to that 
conferred by Art. 226. 

(132) The main purpose of Art. 227 appears to be 
to empower the High Court to call for returns from 
all Courts & tribunals, make general rules, pres¬ 
cribe forms for regulating the practice & proceed¬ 
ings of such courts, settle tables of fees & so on. 
Art. 226 does not touch these or similar matters. 
It is in order to Indicate the plenitude of the power 
conferred upon the High Court with respect to 
Courts & tribunals of every kind that the constitu¬ 
tion conferred the power of superintendence on the 
High Court. It is true that the absence of a pro¬ 
vision similar to that contained In Sub-s. (2) of 
S. 224, Govt, of India Act of 1935 enables the High 
Court, under this Article, to exercise revisional 
jurisdiction with respect to the decisions given bv 
all Courts & tribunals & that to this extent there 
is a certain amount of overlapping between Cl. (D 
of Art. 227 & Art. 226. That, however, is inevitable. 
Of course, the power of superintendence conferred 
upon a High Court is not as extensive as the power 
conferred upon it by Art. 226. Thus, ordinarily it 
will be open to the High Court, In the exercise of 
the power of superintendence only to consider whe¬ 
ther there is an error of Jurisdiction in the decision 
of a Court or tribunal subject to its superinten¬ 
dence. whereas there is no limitation under Art. 226. 

(133) Similarly. Art. 228 covers a different field 
from that covered by Art. 226. It lays down the 
procedure regarding transfer of cases pending in 
Courts subordinate to the High Court. This 
power Is not to be found in Art. 226. These reasons 
ought, we think, to suffice to show that even upon 
the interpretation we are giving to the provisions 
of Art. 226, Arts. 227 & 228 would not be rendered 
superfluous. 

(134) As regards the other argument of the 
learned counsel, which is to the effect that a pro- 
vision conferring Jurisdiction upon a Court must 
be strictly construed, all that we need sav is that 
the three cases on which he relies, the ‘Attorney- 
General v. Silem\ (1864) 10 H L C 704, ‘Smith v. 
Brown*, 1871 — 6 QB 729 and ’Cousins v. Lombard 
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Bank*, (1676) 1 Fx D 404, only lay down that the 
question whether jurisdiction has been conferred 
even on a superior Court is a matter of construc¬ 
tion o: the law bearing on the point. But it does 
not follow from these cases that there is a presump¬ 
tion against conferral of jurisdiction on a superior 
Court. The learned counsel then referred to the 
heading of S. 1 in Chap. V of Maxwell's Interpre¬ 
tation of Statutes, which runs: 

"Presumptions against ousting established, k 
creating new jurisdiction", 
k said that it supports his argument. In the cases 
there dealt with, jurisdiction was conferred on in¬ 
ferior tribunals with a view to oust established 
jurisdictions. Those cases are, therefore, distin¬ 
guishable. Art. 226 does not oust the jurisdiction 
of any existing Court but only enlarges the powers 
of an existing superior Court. Therefore, there is 
little scope for a presumption of the kind suggest¬ 
ed by the learned counsel. 

(135) Then, again, it may be mentioned that 
though the general principles applicable for the 
construction of statutes apply also to the construc¬ 
tion of a Constitution, there is one difference: that 
is, that a Constitution should be liberally construed 
& so interpreted as to carry out its general objects. 
As observed by Willis at page 94: 

"The Courts should endeavour to carry out the 
real purpose k intent of a provision. This intent 
must be embodied in the instrument itself. But if a 
provision is doubtful it may be examined in the 
light of its prior k contemporaneous history. Words 
should be given their natural signification, k the 
instrument should be construed as a whole." 

(Willis on Constitutional Law, p. 94). 

That is why the principle of the strict construction 
of a provision does not apply when what has to be 
construed is a provision of a Constitution, such as 
Art. 226. 

(136) Another argument of the learned counsel 
is that power, authority k jurisdiction must co¬ 
exist before a tribunal can act or grant redress in 
a particular matter. In this connection, he refers 
to Lecture I. the Law of ’Ultra Vires' in British 
India by Satya Ranjan Das. He particularly re¬ 
lies on the following observations: 

"Jurisdiction has been defined to be a power con¬ 
ferred by the State on a Magistrate or Judge to 
take cognisance of k determine questions accord¬ 
ing to law, k to carry his sentence into execution." 
This quotation itself shows that power k authority 
are not different from jurisdiction. Wharton has 
defined "jurisdiction" thus in his Law Lexicon. 
Edn. 14, at p. 548: 

"legal authority; extent of power; declaration of 
the law. Jurisdiction may be limited either locally, 
as that of a county court, or personally, as where a 
court has a quorum, or as to amount, or as to the 
character of the questions to be determined." 

The learned counsel then urges that as there is no 
provision in Art. 226 to enable this Court to carry 
out its orders, its jurisdiction is incomplete k so 
the power conferred by that Article is not exercis¬ 
able. We may point out that Art. 32 of the Con¬ 
stitution which, according to the learned counsel 
gives jurisdiction to the Supreme Court to go into 
such questions, is also similarly worded k contains 
no provision for enforcing the orders of the Sup¬ 
reme Court. If the jurisdiction of the Supreme Court 
is not incomplete we are unable to see how the ju¬ 
risdiction of the High Court is incomplete. 

(137) The learned counsel, however, argues that 
it is not till Parliament acts under Cl. (3) of Art. 32 
that the power of the High Court to take cognizance 
of a matter comes into being. That clause reads 
thus: 

"Without prejudice to the powers conferred on 
the Supreme Court by Cis. (1) k (2), Parliament 
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may by law empower any other Court to exercise 
w-ithin the local limits of its jurisdiction all or anv 
of the powers exercisable by the Supreme Court 
under Cl. (2). M 

No doubt, the words of that clause are wide enoueh 
to include a High Court, but it is equally pertinent 
to note that the powers conferred by Art. 226 are 
"notwithstanding anything in Art. 32" from which 
it would follow that the High Courts do not come 
within Cl. (3) of that Article. What the Consti¬ 
tuent Assembly had apparently in view while enact¬ 
ing that clause was Art. 247 which empowers Parlia¬ 
ment to provide for the establishment of additional 
Courts for the better administration of laws made 
by Parliament or of any existing law with respect 
to a matter enumerated in the Union List. 

(138) We may further point out that CL (2) of 
Art. 32 empowers the Supreme Court to issue direc¬ 
tions etc. for the enforcement of any of the rights 
conferred by Part III of the Constitution i. e. Fun¬ 
damental rights. Cl. (3) refers to legislation which 
can confer power on a Court similar to that found 
by the Supreme Court under Cl. (2) of that Article 
i.e. power in respect of the Fundamental Rights. 
If this argument of the learned counsel is accepted 
then, the only power which Parliament could con¬ 
fer upon the High Court would be the power in 
respect of the Fundamental Rights whereas Art. 226 
embraces matters over k above the Fundamental 
Rights, as the words "and for any other purpose" 
occurring at the end of Cl. (1) of Art. 226 indicate. 
The power conferred on Parliament by Cl. (3) of 
Art. 32 does not extend to conference of jurisdiction 
on a Court for such a purpose k so it must be in¬ 
ferred that that clause has no reference to a High 
Court. 

(139) Furthermore, we may point out that the 
words in CL 3 which, according to the learned 
counsel, are efficient for enabling Parliament to 
confer jurisdiction on the High Court are "may by 
law empower". But if we read Art. 226 we find that 
this is precisely what the Constitution itself Tias 
done by using the words "shall have power." 

(140) Then, again, if Art. 226 does not empower 
a High Court to exercise any power till Parliament 
or a State Legislature provides in that behalf, we 
fail to see the propriety of having this provision in 
the Constitution. It might, if such were the inten¬ 
tion of the Constituent Assembly, as well have been 
left to Parliament or the State Legislature to say 
whether k in what circumstances writs, orders, 
directions etc. could be issued by the High Court. 
For, there would have been little point in conferring 
upon a High Court a power which a Legislature 
could not take away or restrict k yet make its ex¬ 
ercise dependent upon the will of the Legislature. 
To construe Art. 226 in the way contended for by 
the learned counsel would render that Article point¬ 
less k unnecessary. It is well known that effect has 
to be given to every provision of a statute k that 
construction must lean against rendering any pro¬ 
vision a surplusage (see Craies on Statute Law, 
Edn. 4th pp. 99-101). This principle would apply 
with greater force to the provisions of a Constitu¬ 
tion. We would, therefore, be loath to place an in¬ 
terpretation on Art. 226 which would reduce it to 
the position of a useless appendix. 

(141) For all these reasons, we are of the opinion 
that this Court has original Jurisdiction to enter¬ 
tain a petition under Art. 226 of the Constitution. 
We mav mention that, besides this High Court, at 
least two High Courts, which do not exercise ordi¬ 
nary jurisdiction have entertained applications 
under Art. 226. We refer to the decisions in *Bega- 
ram Tuloule v. State of Bihar' A.I..R (37) 1950 Pat 
387, and 'Indian Sugar Mills Association v. Secre¬ 
tary to Government* A.LR. (38) 1951 All. 1. *u r * 
ther, the Bombay High Court In ‘Jeshingbhai V. 
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Emperor' A.I.R. (37) 1950 Bom 363. has held that 
it has power to issue a writ or order under tins 
Article even in respect of a matter which arose 
•within its appellate jurisdiction. The decision of 
the Supreme Court in ’Thapar’s case’ A. I. R. <37) 
1950 SC 124, to which we have already referred, 
lends support to this view. 

1142) Finally, we would advert to the argument 
of the learned counsel based upon the decision in 
•JVIarbury v. Madison* 5 U S 137. In that case, 
one of the questions raised was whether the United 
States Supreme Court had original jurisdiction to 
entertain an application for the issue of a writ of 
mandamus. The Supreme Court held that it had 
no such jurisdiction. This decision is based upon 
the express provisions in the Federal Constitution 
restricting the jurisdiction of the Supreme Court 
to appeals except in regard to certain matters. The 
Constitution of India docs not place any such res¬ 
triction on the powers conferred on the High Court 
by Art. 226. It may be mentioned that the district 
courts & the State Supreme Courts in the United 
States of America have a power to issue writs & 
thus, when a matter goes up to the United States 
Supreme Court, it can issue a writ. In India, the 
Courts subordinate to the High Court have no such 
power. The decision in 'Marbury’s case* 5 U. S. 137 
thus affords little assistance to the learned counsel. 

{ 143) The next question is whether the applicant 
not having called upon the State Govt, or the ap¬ 
propriate authority to give a permit, without charg¬ 
ing a fee of Rs. 100, to enable him to drink country 
liquor, & not having asked the State or other au¬ 
thority, not to enforce the Prohibition Act against 
him, or in other words, not to interfere with the 
exercise by him of his rights, can maintain the 
petition. There is no doubt that ordinarily before 
a person petitions for a mandamus to enforce the 
performance of a public duty — or makes some other 
demand — he must show that he had made such 
a demand from the appropriate authority & that 
the demand was refused or not met. This is, how¬ 
ever, not an inflexible rule. So, when in the parti¬ 
cular circumstances, such a demand could not have 
been met, the absence of a demand has been held 
to be immaterial: 'Rex v. Hanley Revising Barris¬ 
ter’, (1912) 3 KB 518. Again, as observed by Lord 
Denman C. J. & also by Littledale J. in ‘King v. 
Brecknock 1 , (1835) 111 ER 395. all that is necessary 
is to show that the party complained of has dis¬ 
tinctly determined not to do what is demanded. 
What the petitioner seeks here is, that the State 
•Govt. & Its subordinate agencies should not do that 
which is enjoined upon them by a law binding 
upon them till it is declared invalid & has also asked 
for the performance of that which is not permitted 
by law. Quite obviously, what he seeks is some¬ 
thing which the State Govt, or its agencies cannot, 
as things stand, be expected to comply with. No 
doubt, the State Govt. & its agencies are not en¬ 
titled to interfere with the exercise by the petition- 
•er of such right as he possesses but when a statute 
stands in the way of the petitioner & bars the ex¬ 
ercise of that right, it seems to me that he can¬ 
not reasonably, expect the State Govt, or its agen¬ 
cies not to enforce that statute, even if it really 
infringes his rights. For, it would be placing too 
* r * at . a responsibility upon the State to treat a 
statute which was good law when it was passed, 

of J? e °P eration ot Art. 13(1) of 
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to make a demand upon them & that the absence 
of such a demand does not affect the tenability of 
this petition. 

1 144) The next two points raised by Shri Naik 
are: that a writ can never issue when the petition¬ 
er merely seeks a declaration & that a petition does 
not lie at the instance of a person whose legal 
rights have not been infringed. They can conveni¬ 
ently be dealt wKh together because they cover 
more or less the same ground. 

(145) The Courts in the United States of Ame¬ 
rica have held that judicial power does not extend 
to the decision of mere abstract questions. See 
Ashwander v. Tennessee Valley Authority', 297 U. S. 
268 at p. 324. ‘Liberty Warehouse Co. v. Grannis’, 
273 U. S. 70 at p. 78, Fairchild v. Hughes', 254 U. S. 
626, & 'Massachusetts v. Mellon’ 262 U. S. 447. 
We would refer in particular to the judgment of 
Brandeis J. in Ashwander's case’. The learned 
Judge has formulated seven canons which, in his 
view, should guide the court. (We?) mention two of 
them as they have a direct bearing on the point 
adumbrated by the learned counsel. They are: 

"(1) The Court will not anticipate a question of 
constitutional law in advance of the necessity or 

deciding it'.' it is not the habit of the Court 

to decide questions of a constitutional nature unless 
absolutely necessary to a decision of the case.” 

"12) The Court will not pass upon the validity 
of a statute upon complaint or one who fails to 
show that he is injured by its operation." 

Though these decisions turn upon the construction 
of certain provisions of the Fedral Constitution, 
they lay down principles some of which have also 
been applied in England. We may also refer to 
the decision in "Charanjit Lai v. Union of India” 
(AIR (38) 1951 SC41) which proceeds on the 
same principles. 

(146) In "the Queen v. Lewisham Union” (1897- 
1 Q B 498) it was held that the legal right to en¬ 
force the performance of a duty must be in the 
petitioner himself & that he must show that he can 
insist on such performance. Again, in “Rex v. 
City of London Assessment Committee" (1907-2 
KB 764), when a person belonged to a class in¬ 
terested in the performance of a duty but there was 
no particular ground on which he could claim 
such performance, a writ was refused. There are 
also numerous decisions which lay down that tho 
petition must be made bona fide & not with an 
ulterior motive or for the benefit of a third party. 
The principles underlying these decisions ought, 
in our Judgment, to be applied to a case such as 
the present where this Court is asked to exercise 
its discretionary powers. 

(147) It would be evident that the only matter 
in which the petitoiner is personally interested is 
his right to drink country liquor, with or without 
permit, 4, as a necessary pre-requisite for the ex¬ 
ercise of that right, to have that kind of liquor made 
available to him. He has characterised as discri¬ 
minatory the provisions of one of the rules which 
preclude a person from obtaining a permit to con¬ 
sume intoxicating liquor unless he had a certain 
social & economic status & unless he pays Rs. 100/- 
as fees & then too restricting the permit-holder to 
the consumption of foreign liquor. No doubt, the 
petitioner belongs to a large class of persons who 
are as much affected by this provision as he him¬ 
self is but as he asserts that by reason of the dis¬ 
crimination he feels injured he has a right to 
maintain the petition. But then his right to chal¬ 
lenge the law is limited to such of its provisions (& 
of the rules etc. made thereunder) as affect him 
personally. The decision in 'Charanjit Lai v. Union 
of India', AIR (38) 1951 SC 41, to which we have 
already referred, supports this view. 
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(148) The petitioner has chosen to challenge a 
large number of provisions of the Act which do not 
affect him in addition to those that affect him. 
Reading the petition as a whole, we are inclined 
to think that the petitioner has challenged certain 
provisions of the Act in the interest of the liquor 
trade. He is not entitled to a decision on their va¬ 
lidity. We would therefore confine our opinion to 
cuch of the impugned provisions as affect, or are 
likely to affect, the petitioner personally. Apart, 
however, from challenging different provisions, the 
petitioner has challenged the competence of the Le¬ 
gislature to enact the Prohibition Act. That matter 
must be dealt with before we consider the argument 
relating to the different provisions of the Act. 

(149) His counsel Shri Mani has urged several 
grounds in support of the contention that the Act 
Is unconstitutional. The first of these grounds is 
that Entry No. 8 in the State List does not confer 
a power on the State Legislature to enact a law 
prohibiting the ‘consumption* of intoxicating liquor 
or prohibiting its ‘export* or ‘import’, that, for this 
reason, els. (i) k (a) of Sub-s. (1) of S. 6 are in¬ 
valid & that as the law centres round these pro¬ 
visions, it is ‘ultra vires' the legislature. 

(150) The Prohibition Act was passed in the 
year 1938 by the Central Provinces k Berar Legis¬ 
lative Assembly which derived its legislative power 
from S. 100(3), Govt, of India Act, 1935 k so its 
validity or that of any of its provisions will, for 
the purposes of this part of the argument, have 
to be determined by reference to the relevant pro¬ 
visions of the Govt, of India Act. Shri Mani, how¬ 
ever, argues that all laws in force on 26-1-1950, 
when the Constitution of India came into force, 
continue to be in force thereafter only subject to 
the provisions of the Constitution k that there¬ 
fore we must ascertain whether the particular pro¬ 
visions of the Prohibition Act fall within the ambit 
of the legislative power of the State Assembly. We 
are afraid we cannot accede to this contention. 

(151) The only provision in the Constitution 
which renders pre-existing law void is Art. 13(1). 
It runs thus: 

“All laws in force in the territory of India im¬ 
mediately before the commencement of this Con¬ 
stitution, in so far as they are inconsistent with 
the provisions of this Part, shall, to the extent of 
such inconsistency, be void.” 

It does not render a pre-existing law void because 
nnder the Constitution such a law would not fall 
within the legislative competence of a State Legis¬ 
lature. According to Shri Mani, Art. 13(1) is not 
the only provision which is relevant for considera¬ 
tion here. He says that Art. 372 is another pro¬ 
vision which must be examined. Indeed, that Arti¬ 
cle is relevant for consideration but it actually re¬ 
pels his contention. We would reproduce the re¬ 
levant provisions of the Article. 

“Notwithstanding the repeal by this Constitution 
of the enactments referred to in Art. 395 but sub¬ 
ject to the other provisions of this Constitution, all 
the law in force in the territory of India immedia¬ 
tely before the commencement of this Constitution 
shall continue in force therein until altered or re¬ 
pealed or amended by a competent legislature or 

other competent authority. 

• • • • • 

Explanation I: The expression ‘law in force’m 
this article shall include a law passed or made by 
a Legislature or other competent authority in the 
territory of India before the commencement of this 
Constitution k not previously repealed, notwith¬ 
standing that it or parts of it may not be then in 
operation either at all or in particular areas.” 

(152) Reading these provisions together, it is 
clear that all law made, before the commencement 
of the Constitution, by a Legislature or a compe- 


r. State Govt. (FB) a. I. R, 

tent authority (& not previously repealed) will con¬ 
tinue to be in force till its alteration, repeal or am¬ 
endment by a competent Legislature etc. No doubt 
this would be subject to the ‘other provisions of 
the Constitution*. The Legislative Lists do not as 
do the provisions of Part III, for instance, have 
an overriding effect. Shri Mani, however, refers to 
Arts. 245 k 246 k says that the State Legislature’s 
competence to legislate is restricted by them. Thatl 
is so but these provisions are clearly prospective in 
their operation k do not affect what was done be-) 
fore they came into force. 

(153) In this view, we shall proceed to examine 
the scope of the particular provision under the 
Govt, of India Act by virtue of which the Pro¬ 
vincial Legislature purported to enact the law. En¬ 
try No. 31 in the Provincial List is that provi¬ 
sion k runs thus: 

“Intoxicating liquors k narcotic drugs, that is to 
say, the production, manufacture, possession, trans¬ 
port, purchase k sale of intoxicating liquors, opium 
k other narcotic drugs, but subject, as respects opi¬ 
um to the provisions of List I k, as respects poisons 
k dangerous drugs, to the provisions of List III.” 
This entry was the subject of interpretation before 
the federal Court in ‘Bhola Prasad v. Emperor*, 
A. I. R. (29) 1942 FC 17. The argument advanced 
before that Court was that a certain provision of 
the Bihar k Orissa Excise Act, 1915, as amended 
by the Act of 1940, was invalid because it was in 
excess of the powers of the Legislature conferred 
by Entry No. 31. The particular provision was S. 47 
of the Act which made it an offence for any person 
to import, export, transport, manufacture,-possess 
or sell any excisable article in contravention of the 
Act or of any notification made thereunder. An 
argument similar to the one addressed before us 
was advanced before the Federal Court. Dealing 
with that argument, Gwyer C. J. observed: 

*‘A power to legislate ‘with respect to Intoxicating 
liquors’ could not well be expressed in wider terms, 
k would, in our opinion, unless the meaning of the 
words used is restricted or controlled by the con¬ 
text or by other provisions in the Act, undoubted¬ 
ly include the power to prohibit intoxicating li¬ 
quors throughout the province or in any specified 

part of the province.But, it is said, the context 

does in fact require a more restricted meaning to 
be given to the general words at the beginning of 
Entry No. 31, inasmuch as ‘intoxicating liquors & 
narcotic drugs’ is followed by the words ‘that is to 
say; the production, manufacture, possession, trans¬ 
port, purchase k sale of intoxicating liquors, opium 
k other narcotic drugs’. In our opinion these 
words are explanatory or illustrative words, k not 
words either of amplification or limitation. 

It is difficult to conceive of legislation with res¬ 
pect to intoxicating liquors k narcotic drugs which 
did not deal in some way or other with their pro¬ 
duction, manufacture, possession, transport, pur¬ 
chase or sale, k these words seem apt to cover 
the whole field of possible legislation on the sub¬ 
ject.” 

This decision is binding on this Court k therefore 
it must be held that the absence, of the words 
‘consumption, export, or import’ in Entry No. 31 
did not detract from the powers of the Provincial 
Legislature to enable the particular provision. We 
may mention that this decision is in accord with 
the principles laid down in the decision in ‘United 
Provinces v. Atiqa Begum’, A.I.R. (28) 1941 FC 16 
and ‘Prafulla Kumar v. Bank of Commerce, Khul¬ 
na’. A.I.R. (34) 1947 P C 60. . 

(154) The next argument is that the provision 
prohibiting the import into, or export from, th£ 
province of liquor trenches upon the power of the 
Central Legislature k is also in contravention or 
Arts. 301 k 303 of the Constitution. Art. 205 pro- 
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vides that nothing in Arts. 301 & 303 shall affec. 
the provisions of any existing law except m so far 
as the President may by order otherwise provide. 
The President has not made any order on the sub¬ 
ject. The provision of the Govt, of India Act 
which corresponded to Arts. 301 & 303 is S. 297 k 
so it is with reference to this latter provision 
that the argument must be examined. Here, again, 
the point is covered by authority. A similar argu¬ 
ment advanced before the Federal Court in ‘Bhola 
Prasad’s case’ was negatived, Gwyer C. J. observ¬ 
ing: 

-We confess that we have difficulty in appreciat¬ 
ing this argument. S. 297(1) (a) enacts that no 
Provincial Legislature or Govt, shall by virtue of 
the entry in the Provincial Legislative List relat¬ 
ing to trade k commerce within the Province, or 
the entry in the List relating to the production, 
supply & distribution of commodities, have power 
to pass any law or take any executive action prohi¬ 
biting or restricting the entry into, or export from, 
the province of goods of any class or description. It 
is plain beyond words that this provision only re¬ 
fers to legislation with respect to Entry No. 27 k 
Entry No. 29 in the Provincial Legislative List; it 
has no application to legislation with respect to 
anything in Entry No. 31. A provincial Legislature 
if it desires to pass a law prohibiting export from, 
or import into, the province, must therefore seek 
for legislative authority to do so in entries other 
than Entry No. 27 or Entry No. 29. If it can point 
to legislative powers for the purpose derived from 
any other entry in the Provincial Legislative List, 
then its legislation cannot be challenged under 
S. 297(1) (a). There is no substance at all in the 
appellant’s argument on this point/' 

(155) A decision of this Court,‘Balmukund v. Ma- 
niram', ILR (1949) Nag 829, is also in point, 
There, it was held, following the decision of the 
Privy Council in 'Prafulla Kumar v. Bank of Com¬ 
merce, Khulna', AIR (34) 1947 PC 60, that In de¬ 
termining the validity of a Provincial Act which 
purporting to deal with a subject in one list In 
Sch. vn, Govt, of India Act, 1935, touches also 
upon a subject in another list, the Court should as¬ 
certain the pith k substance of the true nature k 
character of the Act in order to ascertain whether 
it Is a legislation with respect to matters in this 
list or that. The pith k substance of the instant 
statute is not regulation of inter-provincial (now 
inter-state) commerce but prohibition of the con¬ 
sumption etc. of intoxicating liquor within the pro¬ 
vince. Therefore, even if incidentally to the domin¬ 
ant purpose of the statute, k to give effect to that 
purpose, inter-provincial commerce Is affected, the 
legislation does not transgress the limits of the 
powers possessed by the Provincial Legislature. 
This view Is confirmed by what has been held In 
two recent decisions of the highest Courts in the 
land', ‘Lakhi Narayan Das v. Province of Bihar’, 
AIR (37) 1950 P C 59 and ‘State of Bombay v. 
Narottamdas’, AIR (38) 1951 S C 69. 

(156) Even assuming that the power conferred 
by Entry No. 31 in List II extends only to regula¬ 
tion, we may point out that this power, In certain 
circumstances, can extend to prohibition. As 
observed by their Lordships of the Privy Council 

“i. v ’ Bank of New South Wales’, 1949-2 

au b R 755. 
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vities k at some stage of social development it 
might be maintained that prohibition with a view 
to State monopoly was the only practical k reason¬ 
able manner of regulation k that inter-State ‘trade 
commerce k intercourse’ thus prohibited k thus 
monopolised remained absolutely free. Nor can 
one further aspect of prohibition be ignored. It 
was urged by the appellants that prohibitory mea¬ 
sures must be permissible, for otherwise lunatics, 
infants & bankrupts could without restraint em¬ 
bark on inter-state trade k diseased cattle or 
noxious drugs could freely be taken across tate 
frontiers. Their Lordships must therefore add 
what, but for this argument so strenuously 
urged, they would have thought it unnecessary tc 
add, that regulation of trade may clearly take the 
form of denying certain activities to persons by age 
or circumstances unfit to perform them or of 
excluding from passage across the frontier of a 
State creatures or things calculated to injure its 
citizens.” 

This decision thus lends support, if support were 
needed, to the view that the impugned provision 
was within the legislative competence of the pro¬ 
vincial Assembly as it was incidental to the main 
purpose of the Act. The view taken in this case 
reiterates what was laid down in ‘Gallagher v. 
Lynn 1 , (1937) 3 All ER 598, ‘Re. Natural pro¬ 
ducts Marketing 1937-4 DLR (Can) 298 at p. 304 
and, ‘Shannon v. Lower Mainland Dairy products 
Board’ 1938 A C 708. 

(157) The next argument is that though the pro¬ 
vision may have been valid when enacted, it has 
become void now by the operation of Art. 13 of the 
Constitution. For, the argument proceeds, the pro¬ 
vision deprives the petitioner of his rights to acquire 
property, guaranteed by sub-clause (f) of Clause 
(1) of Article 19 k to carry on the liquor trade 
which he is entitled to carry on under sub-clause 
(g) of that Article. The argument opens up a ques¬ 
tion of a fundamental character: the powers k 
duties of a State vis-a-vis a citizen. 

(158) It cannot be denied — & indeed Shri Man! 
does not deny it - that the State is charged with, 
the duty not only of protecting its citizens but also 
of promoting their welfare, happiness k prosperity. 
The discharge of this duty necessarily involves the 
assumption of authority, sometimes described In 
the United States as police power, to Impose some 
kind of social control on the individual. The 
legislative department of the State - that is, the 
State legislature - by enacting laws, can, within 
the ambit of its legislative competence, confer 
authority on the executive Govt, to do that which 
is necessary to secure the well being of the citizens 
of the State. This necessitates delimitation of 
personal liberty, k the question is when k how 
far can this be done? 

(159) It is beyond question that our Constitution 
as does the Constitution of the United States, pro¬ 
tects certain forms of liberty. But it must be borne 
in mind that there is no such thing as absolute 
liberty; our Constitution does not recognise this. 
This is what Hemeon J. & one of us observed in 
‘Prasadrao v. Provincial Govt., C. P. & Berar’ 1950 
Nag 233. There is, indeed, good reason for not re¬ 
cognising absolute liberty. 

“If people were given complete k absolute liberty 
without any social control, the result would be 
ruin. Hence it was never the purpose of the Con¬ 
stitution to give any such protection.” (Willis on 
Constitutional Law, p. 477). 

On the other hand, excessive government con¬ 
trol would lead to tyranny k so a compromise has. 
to be struck. It is difficult to sav at what point 
the compromise should be effected. According to- 
Willis: 
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"Perhaps no general test can be formulated 
which will determine in all cases when it would be 
better to permit personal liberty & when it would 
be better to have social control. It can be said, 
however, that no one should be allowed to do what 
all cannot be allowed to do if by so doing our 
social order would be ruined.” 

The compromise so struck is embodied in law. As 
Willis puts it: 

. “Law is a scheme of social control, as distinct 
from self-control: so that when we are concerned 
with law we are concerned only with the question 
of how much personal liberty is best k how much 
social control is best.” 

(160) The principle that a man should be free 
in acts which affect him alone & that restraint of 
liberty is justifiable only in respect of acts which 
may do injury to others will, we think, not be 
questioned. Upon this principle, social control 
would be justified provided it is intended thereby 
to secure a social interest. Indeed, if personal li¬ 
berty is to be preserved, a certain amount of social 
control is necessary. For to quote Willis again: 

“When Government exercises social control it of 
course delimits personal liberty, but if Govt, did 
not exercise its social control the chances are that 
the liberty of each would be destroyed by the ac¬ 
tions of others in the exercise of their liberty so 
that social control which delimits individual per¬ 
sonal liberty anomalously results in enlarging 
general personal liberty.” 

(161) The power of the State to impose social 
control has been variously defined: 

“Chief Justice Shaw defined it as ‘the power 
vested in the legislature by the constitution to 
make, ordain, k establish all manner of wholesome 

k reasonable laws.either with penalties or 

without, not repugnant to the Constitution, as they 
shall judge to be for the good k welfare of the 
commonwealth, k the subjects of the same.* The 
United States Supreme Court has said that the 
•police power embraces regulations designed to 
promote the public convenience or the general pro¬ 
sperity, as well as regulations designed to promote 
the public health, the public morals or the public 
safety.’ Judge Cooley said, *The police of a state, 
in a comprehensive sense, embraces its whole 
system of internal regulation, by which the state 
seeks not only to preserve the public order k to 
prevent offences against the state, but also to 
establish for the inter course of citizens with citi¬ 
zens those rules of good manners k good neigh¬ 
bourhood which are calculated to prevent a con¬ 
flict of rights, k to insure to each the uninterrupt¬ 
ed enjoyment of his own so far as is reasonably 
consistent with a like enjoyment of rights by 
others.’ The writer has formulated the definition 
that the police power is the legal capacity of so¬ 
vereignty, or one of its agents, to delimit personal 
liberty for the protection of other more important 
social interests by means which bear a substantial 
relation thereto. There are two main requirements 
for a proper exercise of the police power: 

“1. There must be a social interest to be protect¬ 
ed which is more important than the social interest 
in personal liberty k 

2 . there must be, as a means for the accomplish¬ 
ment of this end. something which bears a sub¬ 
stantial relation thereto.” 

(162) The decision in ‘Queen v. Burah*. (4 Cal 
172 PC) k allied cases has left no doubt about the 
scope of the powers possessed by the former legis¬ 
latures in the provinces. As observed by their Lord- 
ships in Burah’s case'. 

“The Indian Legislature has powers expressly 
limited bv the Act of the Imperial Parliament 
which created it, k it can, of course, do nothing 
beyond the limits which circumscribe these powers. 
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But, when acting within those limits, it is not in 
any sense an agent or delegate of the Imperial 
Parliament, but has, k was intended to have ple¬ 
nary powers of legislation, as large, k of the same 
nature, as those of Parliament itself.” 

The powers of Colonial legislatures are also similar¬ 
ly extensive. As illustrations of the amplitude of 
this power we may refer to the decision in 'British 
Coal Corporation v. The King', 1935 A C 500 where 
legislation having the effect of curtailing the King's 
prerogative was upheld. Again, in ‘Attorney-Gene¬ 
ral for Canada v. Cain’, 1906 A-C 542 the power 
was held to warrant legislation permitting the de¬ 
portation of aliens. Both these cases & also 'Henri¬ 
etta Muir Edwards v. Attorney-General for Canada* 
1930 A C 124, emphasise that in Interpreting a con¬ 
stituent or organic statute that construction most 
beneficial to the widest possbile amplitude of the 
powers of the legislature created by it must be 
adopted. Upon these principles it must be held 
that the Govt, of India Act, 1935 conferred plenary 
powers of legislation on the provincial legislatures 
with regard to matters which were within their le¬ 
gislative competence. List II in Sch. 7 of the Act 
read with S. 100 deals with subjects which were 
exclusively within the provincial field. Numerous 
subjects included in that List, such as Public order, 
Police. Public health. Sanitation, Hospitals, Educa¬ 
tion. Intoxicating liquors k narcotic drugs, Betting 
k Gambling k so on, fall within the provincial 
sphere. The nature k range of these subjects 
leaves it beyond doubt that the provincial legisla¬ 
tures possess me power, akin to the police power 
in the United States to promote by regulation the 
public health, the public moral k public safety. No 
doubt the power must be exercised for protecting 
a social interest. But once a proper social interest 
is discovered k the need for protecting it is felt 
by the legislature, it is. in our judgment, within 
the competence of the legislature to make any law 
k impose any restrictions upon personal liberty 
reasonably necessary for protecting the social in¬ 
terest k for ensuring the successful operation of 
the law enacted for that purpose. 

(163) There may be difierent opinions as regards 
the need or the method for tackling the problem. 
Thus, upon the question of the consumption of in¬ 
toxicating liquor, some may say that only a few 
people indulge in drink, that the revenue derived 
from intoxicating liquor is considerable k that total 
prohibition is uncalled for as it occasions loss of 
income to the State which could well be utilised 
for nation building purposes. Some others may 
say. with equal force, that the advantage secured 
by placing a complete embargo on the consumption 
of intoxicating liquor so far outweighs other con¬ 
siderations that in the public interest there should 
be total prohibition. Yet others may say that 
the real solution lies in regulating the sale of in¬ 
toxicating liquor k in controlling its consumption. 
But, then, it is for the legislature to choose from 
amongst fhese opinions the one that it regards as 
compelling. When it makes its choice, that choice 
becomes final k passes beyond any review by a 
Court of law. To hold otherwise would be, in effect, 
to substitute the judgment of the Court for‘ the 
will of the people. Again, it is incontestible that 
intoxicating liquor is not an innocuous thing k is 
liable to be abused. It is therefore within the com¬ 
petence of the legislature to make appropriate laws 
concerning it. We may quote from ’Lochner’s case 
(1905) 198 US 45 at p 53 what, according to tne 
Supreme Court, is the position of the States In 
this matter in the United States of America. 

"There are. however, certain powers, existing m 
the sovereignty of each state in the Unions some¬ 
what vaguely termed police powers, the exact des¬ 
cription k limitation of which have not been air 
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tempted by the Courts. Those powers, broadly 
stated. & without, at present, any attempt at a 
more specific limitation, relate to the safety, 
health, morals & general welfare of the public. 
Both property & liberty are held on such reason¬ 
able conditions as may be imposed by the govern¬ 
ing power of the state in the exercise of those 
powers, & with such conditions the 14th Amend¬ 
ment was not designed to interfere.” 

U64) It is primarily lor the legislature to lay 
down the policy in regard to a particular matter 
& say which is the social interest to be protected 
& by what means. Where a law enacted for the 
purpose of protecting that social interest is chal¬ 
lenged, what the Court can enquire into is whe¬ 
ther there is in fact a proper social interest & 
whether the law which is intended to protect it 
bears a substantial relation thereto. Where the 
Court is satisfied about both these matters, it is 
not open to it to probe into further or to question 
the wisdom of the legislature in pursuing the 
policy of protecting it: ‘Lochner v. New York*, 
(1905) 198 U S 45; 'Purity Extract & T. Co. v. 
Lynch', 226 US 192 & ‘Palmer v. Massachusetts', 
308 US 79 at p. 82. In other words, what the 
Courts of law are entitled to ascertain is whether 
the law has any substantial relation to a proper 
purpose such as public welfare, health or security 
or whether it constitutes an arbitrary invasion on 
the liberty of the citizen under the guise of the 
police power of the State: ‘Lochner v. New York’, 
(1905) 198 US 45 & ‘Purity Extract & T. Co. v. 
Lynch’, 226 US 192. If the law does not consti¬ 
tute an arbitrary inroad on individual liberty, it 
has to be upheld howsoever drastic it may be. 

(165) Here, the legislature, by prohibiting tra¬ 
fficking in, & consumption & manufacture of. in¬ 
toxicating liquor, except for certain limited pur¬ 
poses, has declared such activities as being 
inimical to the public interest. There is no deny¬ 
ing the fact that the opinion is extensively held 
that intoxicating liquor taken as a beverage is in¬ 
jurious to health. Indeed, on the question of in¬ 
toxicating drinks controversy has raged from times 
immemorial. As Willis points out: "There is his¬ 
torical evidence that the Hebrews, Babylonians, 
the Chinese wrestled" with the problem of drink 
long before the Christian Era. It is a matter of 
opinion that the real solution is not governmental 
action but educating the people by propaganda or 
some such means. But the problem exists & so 
there can be an honest opinion that it is neces¬ 
sary to enforce total prohibition by law. It was 
therefore open to the legislature to accept that 
opinion & enact the prohibition law. 

(166) Shri Mani, however, argues that the law 
infringes the rights conferred by Sub-Cls. (f) 
& (g) of Cl. (1) of Art. 19 of the Constitution 
* is therefore void. According to him, it was 
open to the legislature only to place ‘restrictions’ 
on the enjoyment of the rights guaranteed by 
these sub-cls. & it could not completely deprive the 
people of those rights. That is, the State cannot 
prohibit a person from acquiring or possessing any 
property however noxious or dangerous nor can 
it prohibit the pursuit of any activity howsoever 
injurious it may be but can only regulate the ac- 

i°f n *v possession of the property or the pur- 
read thus^ 6 act v ty * The sub -cteuses relied on 

(f) to acquire, hold & dispose of property; & 
to practice any profession or to carry on 
any occupation, trade or business/ 1 

the 16 r^hV n M 0Ubt€d i ly ' t i lese sub -o la nses guarantee 
» e 0 icn g *fn t0 aCQulre * h °W & dispose of property 

also^niP th^ ° n f, ny trade or business. It Is 
®„ 0 n ^ e , 0181 f 5 adl rect consequence or the Act 
no one (except when permitted under any pro¬ 


vision of the Act) can manufacture, buy, sell or 
keep intoxicating liquor. The question is whether 
placing such disabilities on an individual is a vio¬ 
lation of the constitutional guarantee. 

(168) In the United States, a similar question 
was agitated in several cases. One of the leading 
cases on the subject is ‘Mugler v. State of Kansas*, 
U887) 123 US 623, where the following principles 
were laid down: 

“1. Legislation by a State prohibiting the manu¬ 
facture within its limits of intoxicating liquors, 
to be there sold or bartered for general use as a 
beverage does not necessarily infringe any right, 
privilege or immunity secured by the Constitution 
of United States. 

2. It is for the legislative department to exert 
what are known as the police powers of the State 
& to determine what measures are appropriate 
or needful for the protection of the public morals, 
public health or public safety — subject to the 
power of the Courts to adjudge whether any par¬ 
ticular law is an invasion of rights secured by 
the Constitution. 

3. Govt, does not interfere with nor impair 
anyone’s constitutional rights of liberty or of pro¬ 
perty when it determines that the manufacture 
& sale of intoxicating liquor for general or indi¬ 
vidual use as a beverage, are or may become hurt¬ 
ful to society & constitute, therefore, a business in 
which no one may lawfully engage. 

4. The l*lth Amendment does not take from 
the States those powers of police which were re¬ 
served when the original constitution was adopted. 

5. The Prohibition of property for being used 
for a purpose declared to be injurious to the 
health, morals or safety of the community, can¬ 
not in any just sense be deemed a taking or an 
appropriation of property for the public benefit. 
State cannot be prevented from providing for the 
discontinuance of any manufacture or traffic which 
is injurious to the public morals by any incidental 
inconvenience which individuals or corporations 
may suffer.” 

(169) Another case which may be usefully re¬ 
ferred to is ‘Purity Extract & T. Co. v. Lynch’, 226 
US 192. There, a statute of Mississippi which 
prohibited the sale of malt & liquor was chal¬ 
lenged. Hughes, J., who delivered the judgment 
of the Court, observed: (201) 

"That the State, in the exercise of its police 
power, may prohibit the selling of liquor is un¬ 
doubted.It is also well established that when 

a state exercises its recognised authority under 
rules to suppress what it is free to regard as public 
evil, it may adopt such measures having reason¬ 
able relation to that end as it may deem neces¬ 
sary in order to make its action effective.” 

This case was decided before the making of the 
18th Amendment to the Constitution of the United 
States. The prohibition enacted by the Mississippi 
State apparently interfered with the exercise of 
rights similar to those guaranteed by sub-cls. (f) 
& (g) of Art. 19 of our Constitution, yet the law 
was upheld. 

(170) In a more recent case, ’Ziffrin, Inc. v. 
Reeves’, 308 US 132, which arose after the repeal 
of the 18 th Amendment the Court said: 

"Without doubt a State may absolutely prohibit 
the manufacture of intoxicants, their transpor¬ 
tation, sale, or possession, irrespective of when 
& where produced or obtained, or the use to which 
they are to be put. Further, she may adopt mea¬ 
sures reasonably appropriate to effectuate these 
inhibitions & exercise full police authority in res¬ 
pect of them.” 

(171) Then there is also the well-known decision 
of the Privy Council in ’Charles ROssell v. The 
Queen’, (1882) 7 AC 829, where their Lordships 
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had to consider whether legislation in regard to 
intoxicating matters belongs to the class of sub¬ 
jects “Property & Civil Rights’*. Their Lordships 
observed: 

“Next, their Lordships cannot think that the 
Temperance Act in question properly belongs to 
the class of subjects ‘Property & Civil Rights’. 
It has in its legal aspect an obvious & close simi¬ 
larity to laws which place restrictions on the sale 
or custody of poisonous drugs, or of dangerously 
explosive substances. These things, as well as in¬ 
toxicating liquors, can of course, be held as pro¬ 
perty, but a law placing restrictions on their sale, 
custody, or removal, on me ground that the free 
sale or use of them is dangerous to public safety, 
& making it a criminal offence punishable by 
fine or imprisonment to violate these restrictions, 
cannot properly be deemed a law in relation to 
property in the sense in which those words are 
used in the 92nd section. What Parliament is 
dealing with in legislation of this kind is not 
a matter in relation to property & its rights, but 
one relating to public order & safety. That is 
the primary matter dealt with, ‘& though inci¬ 
dentally the free use of things in which men may 
have property is interfered with, that incidental 
interference does not alter the character of the law’. 
Upon the same considerations, the Act in question 
cannot be regarded as legislation in relation to 
civil rights. In however large a sense these words 
are used, it could not have been intended to pre¬ 
vent the Parliament of Canada from declaring & 
enacting certain uses of property, & certain acts 
in relation to property, to be criminal & wrongful. 
Laws which make it a criminal offence for a man 
wilfully to set fire to his own house on the ground 
that such an act endangers the public safety, or 
to overwork his horse on the ground of cruelty to 
the animal, though affecting in some sense pro¬ 
perty & the right of a man to do as he pleases with 
his own, cannot properly be regarded as legisla¬ 
tion in relation to property or to civil rights. Nor 
could a law which prohibited or restricted the sale 
or exposure of cattle having a contagious disease 
be so regarded. Laws of this nature designed for 
the promotion of public order, safety or morals, & 
which subject those who contravene them to cri¬ 
minal procedure & punishment, belong to the sub¬ 
ject of public wrongs rather than to that of civil 
rights. They are of a nature which fall within 
the general authority of Parliament ‘to make laws 
for the order and good Govt, of’ Canada, & have 
direct relation to criminal law. which is one of 
the enumerated classes of subjects assigned ex¬ 
clusively to the Parliament of Canada.*' 

(172) The decision in this & in the ‘Bank of 
New South Wales case*, 1949 2 All ER 755, cited 
earlier, also support the view that legislation of 
this kind is within the competence of the State 
Legislature. For, if, as held by their Lordships, in 
the Bank of New South Wales case, exclusion from 
passage across the frontier of a State “creatures 
or things calculated to injure its citizens” is 
merely 'regulation* of trade, the prohibition con¬ 
tained in the impugned Act must be regarded as 
merely restriction on the right to acquire property 
& carry on a trade. The reasonableness of the res¬ 
trictions is, of course, a matter open to judicial 
scrutiny, as held in ‘Chintamanrao v. State of 
Madhya Pradesh’, 1950 SCJ 571, but that is ano¬ 
ther matter. 

(173) We may also usefully refer to a decision of 
the House of Lords in ‘Gallagher v. Lynn', 1937-3 
All ER 598, in which the Milk & Milk Products 
Act (Northern Ireland), 1934 was challenged on 
the ground that it unduly interfered with the 
right of a citizen to follow a trade because it pre¬ 
cluded a trader from selling milk except under & 


P. State Govt. (FB) j r 

in accordance with this Act & such licence as mav 
be required thereunder. Negativing the contention 
Lord Atkin observed at page 601: 

“My Lords, the short answer to this is that this 
Milk Act is not a law ‘in respect of’ trade, but is a 
law for the peace, order & good Govt, of Northern 
Ireland ‘in respect of* precautions taken to 
secure the health of the inhabitants of Northern 
Ireland, by protecting them from the dangers of 
an unregulated supply of milk.*’ 
thus recognising the power of the legislature to 
make the law despite the fact that it interferes 
with the pursuit of a trade. 

(174) What .the Constitution safeguards is a right 
that what is regarded as property or what is re¬ 
garded as an object of trade shall for ever be 
continued to be so regarded? The decisions we have 
referred to justify the conclusion that it does not. 
No one will dispute that an article which has been 
rendered unfit for human consumption must not 
be allowed to be sold or consumed & ought to be 
destroyed. A law requiring the destruction of such 
article or penalising its sale will unquestionably have 
to be upheld. Even Shri Mani concedes that pro¬ 
hibition of the consumption of cocaine & such like 
drugs is proper though he expresses a different 
opinion regarding intoxicating liquor. But it seems 
to us that the principle is the same. We would re¬ 
peat that the legislature having come to the conclu¬ 
sion that the consumption of intoxicating liquor is 
not in the public interest its conclusion is not open 
to question before a Court of law. From this 
conclusion it follows that intoxicating liquor must 
be regarded as a noxious object. It therefore ceases 
to be a legitimate object of ‘property’ or a legi¬ 
timate object of commerce. What has been ren¬ 
dered contraband cannot be the object of ‘pro¬ 
perty’. See ‘Miller v. Schoene’, 276 US 272; ‘Clarke 
v. Haberle Crystal Springs Brewing Co.', 280 US 
384; ‘State Board v. Young’s Market Co.’, 299 US 
59 at p. 63; 'Clason v. Indiana’, 306 US 439; ‘Ziffrln 
Inc. v. Reeves’, 308 US 132 & 'Mugler v. State of 
Kansas’, (1887) 120 US 623. 

(175) It cannot, therefore, be questioned that the 
general right to propetry or to carry on any acti¬ 
vity is not unreasonably restricted merely because 
a particular commodity is excepted from its pur¬ 
view in the public interest. As we have already 
observed, liquor is not an innocuous article & regu¬ 
lation or prohibition of its consumption therefore, 
unquestionably falls within the competence of the 
legislature. It may be that in the opinion of a 
Court the method adopted by the legislature is 
perhaps too drastic & that it would have been more 
appropriate to tackle the problem of drink by re¬ 
sorting to licensing hours & prescribing quantitative 
& qualitative limits. That would however be only 
a matter of opinion &, however strongly & honestly 
held, it cannot override the opinion of those who 
are empowered to legislate. 

(176) It is not quite relevant in this case to con¬ 
sider whether the law as enacted sufficiently safe¬ 
guards the rights of those who are entitled to ob¬ 
tain & use intoxicating liquor for purposes which 
are outside the prohibitions indicated in the pre¬ 
amble to the Act. That is because the petitioner 
is not himself interested in these matters. 

(177) The next part of the argument is that the 

Act is invalid as it is discriminatory in three res¬ 
pects: it makes a difference between certain dis¬ 
tricts & local areas & others; it makes a difference 
between persons having a certain social position, 
non-Asiatics & members of the Armed Forces on 
the one hand & the rest of the people, on the other, 
& finally, it differentiates between foreign liquor & 
country liquor. . 

(178) We may observe at the outset that if somei 
provisions of a law are void & they are separable 
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from me rest, the whole of the law cannot be 
declared invalid if the valid provisions can stand 
bv themselves & sufficiently carry out the mam 
purpose of that law. This is clear from the deci¬ 
sions of Sulaiman J. in ‘Shyamakant v. Rambha- 
jan\ AIR (26) 1939 FC 74 at p. 83 & of the Privy 
Council in 'Attorney-General for Alberta v. 
Attorney-General for Canada', 1947 A C 503 at 
p. 518. The Supreme Court, acting upon this 
principle, has, in 'A. K. Gopalan v. State of Madras', 
1950 S C J 174, while declaring S. 14, 
Preventive Detention Act (IV (4) of 1950) as un¬ 
constitutional, upheld the rest of the Act. So, if 
the alleged discriminatory provision can be severed 
from the rest of the Act, the whole Act cannot 
be declared void, unless, after rejecting the invalid 
part, no sense could be made out of what remains 
or the surviving law is so far different from the 
one passed by the legislature that it cannot be 
reasonably said that the legislature would have en¬ 
acted what survives without enacting what is void. 
Indeed, Art. 13 (1) of the Constitution itself con¬ 
templates the severance of unconstitutional pro¬ 
visions of an existing law from those which are 
valid. 

(179) The complaint of territorial discrimination 
is founded upon the provisions of S. 1 (3) & S. 1 A 
of the Act. They read as follows: 

"1. 

(3) It shall come into force: 

(i) in the Saugor district, the Narsinghpur sub¬ 
division of the Hoshangabad district, the Akot taluq 
of the Akola district, & in the towns of Hingan- 
ghat in the Wardha district, & of Badnera in the 
Amraoti district, with effect from 1-4-1938; & 

(ii) in any other local area in the province on 
such dates the Provincial Govt, may, from time to 
time, by notification, appoint." 

"1A. The Provincial Govt, may, by notification, 
declare that this Act shall cease to be in force in 
any area specified in Cl. (I) of sub-s. (3) of S. 1 
or part thereof from such date as may be specified 
in the notification.” 

It is said that the legislature, in the first Instance, 
singled out certain tracts for the enforcement ot 
the law & then empowered the Govt .to enforce it 
in such other areas as it deems fit "from time to 
time”. This is said to amount to territorial dis¬ 
crimination. 

(180) It must however be borne in mind that the 
law was enacted not for a part of the province (now 
the state) but for the whole of it. This is clear 
from sub-s. (2) of S. 1 which says that it shall 
extend to the “whole of the Central Provinces & 
Berar". A provision of this kind cannot be re¬ 
garded as discriminatory but, as held in the 'Queen 
v. Burah', 5 IA 178; ‘Russell v. The Queen', (1882) 
7 AC 829 & 'Hodge v. The Queen', (1883) 9 AC 117 
it is only conditional legislation. Even in the 
United States of America, where the equal protec¬ 
tion clause in the 14th Amendment to the Con¬ 
stitution prohibits discrimination, such a power as 
that conferred by the impugned provisions has been 
regarded as merely conditional legislation & valid. 

“ ^us well settled that a legislature may dele¬ 
gate the power to determine the conditions or con¬ 
tingencies under which a statute shall be operative 

th^aovt 18 * 1 SUCh conditlons ma y be determined by 

Even though the law Is well settled, we 

m!n) d n fn^ the IoUowln 8 Passage from the Judg- 

fT o r n ; Baxter v - Ah Way'. (1909) 

^ of the lucidity with which 

SSjSrjWp ha t dealt with the Question of 

auS“ H ° i™ er bJ * le8 ‘ 5U “ Ure “ M0ther 

th‘? lS?r ntal princlple of the Constitution 
that everything necessary to the exercise of a 


power is included in the grant of a power. Every¬ 
thing necessary to the effective exercise of a power 
of legislation must, therefore, be taken to be con¬ 
ferred by the Constitution with that power. Now 
the legislature would be an ineffective instrument 
for making laws if it only dealt with the circum¬ 
stances existing at th* date of the measure. The 
aim of all legislatures is to project their minds as 
far as possible into the future, & to provide in 
terms as general as possible for all contigencies 
likely to arise in the application of the law. But 
it is not possible to provide specifically for all cases, 

. & therefore, legislation from the very* earliest times, 
& particularly in more modem times, has taken 
the form of conditional legislation, leaving it to 
some specified authority to determine the circum¬ 
stances in which the law shall be applied, or to 
what its operation shall be extended, or the par¬ 
ticular class of persons or goods to which it shall 
be applied. In the case of 'Marshall Field & Co. 
v. Clark', (1892) 143 US 649, which was cited to 
us by Mr. Lamb in the course of his argument, 
there is a passage which has a direct bearing upon 
this aspect of the power of the legislature. In de¬ 
livering the judgment of the Court, Harlan J. said, 
quoting from another case ‘Moers v. City of Read¬ 
ing’, 21 Pa SR 188, 'Half the Statutes on our books 
are in the alternative depending on the discretion 
of some person or persons to whom is confided the 
duty of determining whether the proper occasion 
exists for executing them. But it cannot be said 
that the exercise of such discretion is the making 
of the law. So in ‘Lock’s Appeal’, 72 Pa SR 491, 
'To assert that a law is less than a law, because it 
is made to depend upon a future event of act, 
is to rob the legislature of the power to act wisely 
for the public welfare whenever a law is passed 
relating to a state of affairs not yet-developed, 
or to things future & impossible to fully know’. 
The proper distinction the Court said was this: ‘The 
legislature cannot delegate its power to make a law; 
but can make a law to delegate a power to deter¬ 
mine some fact or state of things upon which the 
law makes, or intends to make, its own action de¬ 
pend. To deny this would be to stop the wheels 
of Govt. There are many things upon which wise 
& useful legislation must depend which cannot be 
known to the law-making power, & must, there¬ 
fore, be a subject of inquiry & determination out¬ 
side the halls of legislation.” 

(182) Moreover, it stands to reason that when a 
measure of social reform which, on the one hand 
denudes the state of a large revenue &, on the. 
other, imposes additional duties & expenses fori 
the purposes of preventing & penalising the eva-| 
sion of the law, it should be applied stage by stage 
& in the light of the experience gained. For this 
reason, power must be conferred upon some one to 

' con ditions & circumstances” in 
which the measure would be applied. The con¬ 
ferral of such power by the legislature upon Govt, is 
neither delegation of legislative power nor discri- 

& s0 ** °V r Judgment, the impugned 
provisions are perfectly valid. 

(163) Now. as regards discrimination between one 
pereon & another. The relevant provisions of the 

^ Ct c? re oo the o preamble ’ s - 6 & the proviso there¬ 

to, S. 29 (2) & S. 32 (a) to (f). s. 6 (1) pena- 

® 0s5ess * 0 ^ sale * consumption etc. of into- 

i QUOr ’ ii he ^ provlso thereto renders the 

penalties Imposed by S. 6 (1) inapplicable to an 

& *? accor dance with, the provi¬ 
sions of this Act or the terms of any rule notifi¬ 
cation, order, license or permit issued thereunder ■» 
S 29 ( 2 ) enables the Provincial Govt to eTempt 
wholly or partially, & subject to such conditions as 
proper, any person or class of per¬ 
sons from all or any of the provisions of the Act or 
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rules made thereunder throughout the province or in 
any specified area or for any specified period or oc¬ 
casion. Cl. (a) of S. 32 permits grant of permits 
by the Prohibition Commissioner or an officer em¬ 
powered by him to grant, subject to rules made by 
the Provincial Govt., to any person for consump¬ 
tion of liquor. Broadly speaking, the remaining 
clauses permit grant of licences to persons or in¬ 
stitutions to consume or possess liquor or to sell it 
to persons entitled to possess liquor. In addition 
to these provisions, there is the preamble to the 
Act which makes it clear that it is not the pur¬ 
pose of the Act to prohibit the use of intoxicating 
liquor for ••sacramental, medicinal, scientific, indus¬ 
trial & such like purposes." 

(184) It is not seriously contended that permitt¬ 
ing the use of intoxicating liquor for the last men¬ 
tioned purposes amounts to discrimination. And, 
indeed, it could not be so contended because what 
the law In substance proposes to prevent is what 
it regards as the •abuse’ of intoxicating liquor & not 
its use in a proper way & for a proper purpose. To 
prevent its use Tor a proper purpose would, on the 
other hand, be a serious inroad on the rights con¬ 
ferred upon an individual by Art. 19 & so, in our 
opinion, be void. 

(183) Now, as to the other provisions. It is said 
that these provisions are repugnant to Art. 14 of 
the Constitution & have, therefore, become void 
by virtue of Art. 13 (1). It would be useful to 
quote Article 14. It runs thus: 

"The State shall not deny to any person equality 
before the law or the equal protection of the laws 
within the territory of India.” 

Almost all Constitutions, which guarantee the right 
to equality; contain the expression "equality before 
the law” or "'equal before the law". The Constitu¬ 
tion of the United States of America, however, 
used the expression "equal protection of the laws". 
Our Constitution has thus incorporated both the 
expressions. While both the expressions aim at 
establishing what may be regarded as equality of 
legal status for all, there is some difference bet¬ 
ween those expressions. The former expression Ts 
somewhat a negative concept implying the absence 
of any special privilege in favour of an individual 
while the latter is a more positive concept implying 
equality of treatment in equal circumstances. There 
is, however, one dominant idea common to both 
the expressions, that is, equal justice (See Basu, p. 
50). Jennings on the Law of the Constitution, p. 49, 
has expounded the principle of equality thus: 

"Equal before the law means that among the 
equals the law should be equal & should be equally 
administered, that like should be treated alike.” 

At the same time, equality before the law does not 
mean absolute equality of men, which is a phy¬ 
sical impossibility. Nor does it mean that things 
which are different shall be treated as though they 
were the same. What it does mean is the denial 
of any special privilege by reason of birth, creed 
or the like, & also equal subjection of all indi¬ 
viduals & classes to the ordinary law of the land. 
This is the general rule but there are certain ex¬ 
ceptions, but it is not necessary to deal with those 
exceptions here because they have no bearing on 
the present case. 

(186) There is no denying the fact that it is im¬ 
possible for any law to make or regard two things 
different in themselves as the same. What is meant 
by equality of status is that rights ol the same 
kind are to be treated equally, i.e., in the same 
way, as between different individuals. Robson in 
his book on Justice & Administrative Law, 1947 
Bays at p. 264: 


"This leads us to the principle of equality in that 
when a given set of lacts or a particular group 
of individuals have been thrown into their appro¬ 
priate legal categories, the judge must apply to the 
individual concerned tne law that governs the en¬ 
tire class of objects,, or persons situated in those 
circumstances. All petitioners for divorce must be 
subjected to the same rules of law, adultery cannot 
be excused in one respondent because of his laudable 
war record; or because he & the judge have a 
mutual friend. This disinterested treatment of each 
member of a legal category on similar lines, re¬ 
gardless of race, religion, antecedents, physical ap¬ 
pearance, intellect, public spirit or occupation is 
the foundation of judicial impartiality. In this sense 
equality before law may be said to have a real 
existence.” 


(187) Acting on this principle, it has been held, 
in scores of cases oy the Supreme Court of the 
United States that reasonable classifications by law 
is not denial of equal protection. One of the lead¬ 
ing cases on the point is ‘Barbler v. Connolly’, 
(1885) 113 US 27, where it was pointed out that 
what the constitutional guarantee forbids is class 
legislation but not classification which rests upon 
reasonable grounds of distinction. Amongst the 
recent cases which take the same view are the 
following: ‘Monnesota v. Probate Court’, 309 US 
270; ‘Madden v. Kentucky’, 309 US 83; 'Tigner v. 
Texas’, 310 US 141; 'Snowden v. Hughes’, 321 US 
1 k Prince v. Massachusetts', 321 U S 158. It is 
clear from all these decisions that the constitution 
does not prohibit legislation which is limited either 
in the objects to which it is directed or by the 
territory within which it is to operate. As observed 
in John Hayes v. State of Missouri’, (1887) 120 US 
68 : 

"It merely requires that all persons subjected to 
such legislation shall be treated alike under like 
circumstances & conditions both in the privileges 
conferred & in the liabilities imposed.” 

Then, again, as pointed out in 'Pembine Mining 
Co. v. Pennsylvania’, (1883) 125 US 181, what is 
prohibited by the constitution is deliberately treat¬ 
ing a person or a class of persons in a prejudicial 


way. 

(188) The classification permissible by the state 
extends to all kinds of activities & the state has 
wide discretion in the matter. It is only where 
there is no reasonable basis for a classification that 
legislation making such classification may be de¬ 
clared discriminatory. Bui even then, as held in 
'Lindsley v. Natural Carbonic Gas Co., (1910) 220 
US 61 at p. 78 & Plessy v. Ferguson’, (1896) 163 
US 537, it is the duty of the Court to sustain-the- 
classification if any state of facts can reasonably 
be conceived in justification of the classification. 
Further, the burden is upon the person who assails 
the classification to show that it does not rest upon 
a reasonable basis. 


(189) As observed by Willis at p. 580: 

"Many different classifications of persons have 
been upheld as constitutional. A law applying only t<> 
one person or one class of persons is constitutional 
if there is sufficient basis or reason for it." 

On this ground certain laws applicable only to 
Negroes or Red Indians have been upheld. It wou d 
be sufficient to point out that classification not only 
of persons but of objects, occupations etc. & classi¬ 
fication in the matter of taxation on geographical 
basis & so on, has been upheld by the Supremo 
Court of the United States of America. Numerous 
such cases are to be found at pp. 581-598 of Willis s 
Constitutional law. 

(190) Bearing these principles in mind, it would 
be clear that most of the impugned provisions arc 
ot by themselves discriminatory, though they P e * 
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mit the making of classifications, for they do not 
themselves create any discrimination. The conferrai 
of unguided administrative discretion to put in one 
class those who obtained the consent of an autho¬ 
rity &: into another class those who do not, does 
not violate "due process* & equality but what is bad 
is only the arbitrary exercise by the authority. 
•Plymouth Coal Co. v. Pennsylvania’, (1914) 232 
U S 531. See also *N. B. Khare v. State of Delhi’, 
AIR i37) 1950 SC 211 at p. 214. Even though no 
standard has been set up by the legislature to avoid 
the violation of equality, those exercising the dis¬ 
cretion must act as though they were administering 
a valid standard (Willis, p. 583). Where it is shown 
that what is committed to an authority is not dis¬ 
cretion to be exercised upon a consideration of the 
circumstances of each case, but a naked arbitrary 
power to give or withhold consent & that power 
is directed by the authority so exclusively against 
a particular class of persons or in favour of another 
as to warrant the conclusion that the law was in¬ 
tended to be applied with an unequal mind & in an 
oppressive manner, the law will have to be declared 
to be discriminatory & therefore void. ‘Yick Wo 
v. Hopkins’, (1886) 118 US 356: ‘Tarrance v. Flo¬ 
rida’, (1903) 188 US 519. But'it must be borne 
in mind that the Court will not pronounce the 
law itself as discriminatory even though it lends 
itself to the practice of discrimination unless it is 
clear that in the guise of conferral of discretion 
upon an authority, arbitrary power is given to it 
with the sole or dominant intention that it be 
used for favouring or oppressing a particular class, 
community, race or other group. ‘Snowden v. 
Hughes’, 321 US 1 at p. 8. There is no reason 
for saying that any of the impugned provisions 
of the Act have been made with any such ulterior 
object. 

(191) Indeed, S. 29 (2) in particular, which en¬ 
ables the Provincial Govt, to exempt any person 
or class of persons from all or any of the provi¬ 
sions of the Act or of the rules made thereunder, 
recognises the principle that persons differently si¬ 
tuated, where the difference in situation is real, 
may have to be exempted from the operation of 
the Act. Thus, for instance, it may be necessary 
to allow a person on medical grounds, or for medi¬ 
cinal purposes, to consume liquor. Similarly, it 
may be necessary to allow another to possess liquor 
for sacramental, scientific or industrial or a simi¬ 
lar purpose. To provide for such cases, it was neces¬ 
sary to confer power upon Govt, to exempt classes 
or persons from the penalty of the law. The mere 
conference of such power does not of itself create 
inequality (See Willis p. 582). For these reasons, 
we are of the opinion that neither the proviso to 
S. 6 (1) nor S. 29 (2) has been rendered void. 

(192) The question then is whether the provisions 
of S. 32 offend Art. 14 on the ground that they 
permit making arbitrary discrimination between one 
person & another. This section enables the appro¬ 
priate authority to grant permits for the various 
purposes set out in Cls. (a) to (f). We shall con- 

u'selves to Cl. (a) as we do not think 
that the applicant Is entitled to an opinion on any 
clause other than that since he is not even remotely 
interested in the other clauses. 

(193) Under Cl. (a), the Prohibition Commission- 
er, or any officer empowered by him, can, subject 

" J?,* 2^® by 01(5 Provincial Govt., Issue 

permits authorising any person to consume & pos- 

r f P rivate consumption any liquor. It thus 
enables the appropriate authority to put in a spe- 

thp n ass H fchose w **o °*>t«in his consent. Here again, 
uie question would be, as with regard to S. 29 (2), 

Sjfc,®* classification actually made under this 
provision Is arbitrary or Is founded on a reason- 
ble ground. The clause Itself Is not rendered void 
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because of the power it confers upon certain offi¬ 
cers. The grant of permit under this clause i? 
subject to ruies made oy the Provincial Govt. Thar, 
is, the legislature has left it to the Provincial Govt. 
To make a classification by laying down certain 
standard or standards. Accordingly, the Provin¬ 
cial Govt, has made certain rules of which R. 7 is 
the relevant one. The question therefore is whe¬ 
ther the classification made thereunder is reason¬ 
able. 

U94) A close & careful analysis of the cases in 
which, in the exercise of the police power ot the 
State classification which purports to confer some 
advantage on some persons or on a class of per¬ 
sons is made rests upon the principle of extend¬ 
ing protection where it is needed. It is common 
place that women & minors are at a disadvantage, 
as compared with men & adults, in the matter ot 
making contracts. That is why in ‘West Coast 
Hotel Company v. Harrish*. 300 U S 379. legislation 
providing for the establishment of a minimum wage 
for women & minors was upheld. It is not neces¬ 
sary that such a law should seek to protect other 
classes of persons who also need similar protec¬ 
tion. For, it is well established that there is nc 
doctrinaire requirement that a protective law 
should be couched in all embracing terms so as 
to reach all who need protection. In the instant 
case, however, the law is primarily intended to 
reach all persons in the area to which the law has 
been applied & a provision is made in the rules 
to exempt a certain class of persons from its ope¬ 
ration. 

(195) Apart from the case just cited, laws creat¬ 
ing classifications have been upheld in several other 
cases on the ground that they were intended for 
the protection of individuals or a class or classes 
of persons or for the promotion of the public good. 
Where a law grants protection to a class, which 
needs it, it has the effect of placing that class 
if not on a par with the rest of the community, 
at least as nearly so as is practicable. It would 
therefore be correct to say that the whole object 
of classification is to minimise & not to accentuate 
inequality, (unless the special interest of the State, 
requires such a course, as for example the granting 
of a monopoly to someone to run buses for provid¬ 
ing transport in an area where the transport faci¬ 
lities are inadequate). But. from the test formu¬ 
lated by Willis, which we have quoted earlier, in 
would clearly follow that a classification which al¬ 
lows some to do what all are not, in the public 
interest, allowed to do, will not be upheld. 

(196) R. 7 enables any person who satisfies the 
appropriate authority that ‘his social & economic 
status & habits’ warrant the granting to him of 
a permit, to obtain a permit for the consump¬ 
tion of intoxicating liquor, not as a medicine but 
for his enjoyment as a beverage. The question is 
whether this amounts to discrimination. Where a 
law prevents the people in general from drinking 
intoxicating liquor, presumably on the ground that 
it is not desirable for anyone to do so, what jus¬ 
tification Is there to put in one class men of cer¬ 
tain social & economic status & habits & allow 
them to drink? To give them this concession is 
not granting them a ‘protection’ but is just con¬ 
ferring a privilege on them. It may be said that 
the people in that class can well afford to drinfc 
& that their social status is a good enough gua- 
rantee that they will not be disorderly. That is 
hardly a legitimate ground upon which the classi¬ 
fication could be made. Such classification wouio 
not satisfy the test formulated by Willis. 

(197) It Is the natural right of every person high 
or low. rich or poor, to eat & drink what he’ilkes 
Where, however, it appears to the State that it Is 
in the public interest to restrict or regulate the- 
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right, it can do so. So, where it declares that a 
particular commodity like intoxicating liquor is 
hurtful to society & that none should consume it, 
it thereby trenches upon the rights of all citizens 
but then each citizen must readily acquiesce in 
such a course for the common good. Having placed 
an embargo upon the consumption of intoxicating 
liquor, how can the Govt, relax the rigour of the 
law in the case ot some because of their social & 
economic status & permit them to do that which 
upon the very premiss on which the legislature 
has legislated is contrary to the public good? 

(198) We do not see the slightest reason for 
inferring that what is bad for the health or pros¬ 
perity of the ordinary man ceases to be so in res¬ 
pect of one of a certain social & economic status. 
The justification for social control over the con¬ 
sumption of intoxicating liquor as a beverage is 
said to be the ill effect of intoxicating liquor on 
the health & prosperity of the community. If that 
is so, how can a line be drawn between one sec¬ 
tion of the community & another & say, arbitra¬ 
rily, that those on one side of the line will not 
be affected in health or prosperity & can be al¬ 
lowed to drink but not so those on the other? 

(199) Indeed, if it is in the public interest to 
delimit the personal freedom of all, what relation 
has the grant of a concession to some to the public 
interest sought to be served? As was said in 'Power 
Manufacturing Co. v. Saunders’, 274 US 490, clas¬ 
sification should not be arbitrary but based upon 
a real & substantial difference having a reason¬ 
able relation to the subject of the public legisla¬ 
tion. In other words, classification must rest on 
differences pertinent to the subject in respect of 
which the classification is made. It is obvious that 
there is no real or substantial difference as 
amongst persons who are used Co drink which 
has a reasonable relation to the subject of the Act, 
namely prohibition. Classification of such persons 
on the basis of wealth or special position clearly 
amounts to invidious discrimination & is the very 
thing which the 14th Article of our Constitution 
forbids. 

(200) Inequality before the law was the principle 
which prevailed in by-gone times & its relics are 
to be found in our own country. As an instance of 
this inequality, we would refer to the special pro¬ 
visions in the Criminal Procedure Code with re¬ 
gard to the trial of offences committed by Euro¬ 
pean British subjects. The intention of the fra¬ 
mers of our Constitution was to make a clean 
sweep of all privileges & special treatment based 
on the ground of birth, sex, race, caste, creed, reli¬ 
gion, position or property. It would therefore be 
wholly inconsistent with that intention to hold 
that the accident of birth or the holding of a 
position & the possession of wealth entitles a man 
to be placed above the general law of prohibition. 

(201) We are aware of the decisions of the 
United States Supreme Court, among which are 
"Miller v. Wilson’, 236 US 373 at p. 384; ‘West 
Coast Hotel Company v. Ernest Parrish’, 300 US 
379 & 'Minnesota v. Probate Court’, 309 US 270, 
which lay down that a legislature can recognise 
degrees of harm, that a statute enacted by it may 
not extend to all cases which it might be pos¬ 
sible to reach & that it can confine its applies 
tion to those classes of cases where the need is 
deemed to be the clearest or, as it is sometimes 
said, “hit the evil where it is most felt”. But 
these cases are not applicable to the present case 
because the law enacted by the legislature was 
primarily intended to apply to all persons in the 
areas in which it was brought into force. More¬ 
over, it is not a temperance law but a ‘prohibition’ 
law, expressly intended to reach all. Such being 
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the intention of the legislature, a provision which 
removes a person or a class of persons from the 
purview of the law, without a reasonable ground 
must be classed not only as discriminatory but as 
being in excess of the authority conferred on the 
Govt, by the legislature. . 

(202) Apart from putting in one class persons or 
certain social status R. 7 makes an arbitrary dis¬ 
crimination between persons of Asiatic & non- 
Asiatic domicile, between members of the Armed 
Forces & the rest of the community & between 
members of the Armed Forces of Asiatic & non- 
Asiatic domicile. The rule provides that persons 
of Asiatic domicile, & not belonging to the Armed 
Forces, should pay Rs. 100 as a condition for ob¬ 
taining a permit while those of non-Asiatic domi¬ 
cile & those belonging to the Armed Forces need 
not. Then it requires members of the Armed 
Forces of Asiatic domicile to conform to certain 
conditions before they can obtain a permit while 
it relieves members of the Armed Forces of non- 
Asiatic domicile from compliance with these con¬ 
ditions. There is no reasonable basis whatsoever 
for such discrimination. We are, therefore, of thei 
opinion that the whole of R. 7, being repugnant 
to Art. 14. has become void under Cl. (1) of Art.l 
13 after the commencement of the Constitution. 

(203) R. 7 is not part of the Act & therefore 
even though it is invalid, the Act remains un¬ 
affected by it. It is however said that the law is 
being administered in a discriminatory manner 
because a class of persons is allowed to enjoy a 
special privilege & that therefore it should be de¬ 
clared to be void as was done in the well-known 
case of Wick Wo v. Hopkins’, (1886) 118 US 356 
Reliance is placed, in particular, on the following 
observations of Matthews J. which have now be¬ 
come classic: 

“Though the law itself be fair on its face & 
impartial in appearance, yet, if it is applied & ad¬ 
ministered by public authority with an evil eye 
& an unequal hand, so as practically to make un¬ 
just & illegal discriminations between persons in 
similar circumstances, material to their rights, the 
denial of equal Justice is still within the prohibi¬ 
tion of the Constitution." 

(204) We have referred to this case earlier but, 
for considering this argument it is desirable to 
notice it again & in greater detail. In this case 
a San Francisco Municipal Ordinance made it un¬ 
lawful to carry on a laundry, except in a brick 
or stone building, without a permit from the super¬ 
visors. No criterion by which fitness was to be 
tested was laid down in the Ordinance & the 
grant of permission was left to the uncontrolled 
discretion of the supervisors. The actual adminis¬ 
tration of the Ordinance disclosed that ot a total 
320 laundries, 310 were in wooden buildings & that 
of some 200 Chinese laundrymen not one had been 
granted permission to carry on the business in 
wooden buildings. However, such permission was 
granted to all save one white applicant. It was 
upon these facts that the United States Supreme 
Court held the Ordinance to be void. The rea¬ 
sons given by them were that (i) what the Ordi¬ 
nance gave to the designated officials was not dis- 
cretion to be exercised according to certain prin¬ 
ciples but naked & arbitrary power to give or with¬ 
hold consent & (ii) that the evidence showed 
that the administration to law was so exclusively 
directed against persons of the Chinese race as 
to warrant the conclusion that it amounted to a 
practical denial by the State of the equal protec¬ 
tion of the law which is secured of all persons by 
the broad & benign provisions of the Fourteentn 
Amendment' to the Constitution. It was in these 
circumstances that Matthews J. who delivered 1 
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judgment of the Court declared the general doc¬ 
trine which we have already quoted. The doc- 
trtae so laid down has to be examined against 
the background of the particular facts of that case. 
Hi&s was a case in which naked & arbitrary power 
was conferred by the statute upon certain offi¬ 
cials & frha* power was exercised 'with an evil 
eye & an unequal hand’. It would seem that for 
the doctrine to apply the two things found in 
the case must co-exist & so the case is no autho¬ 
rity for the proposition that a statute, good when 
enacted, became void by reason of its invidious 
ap p licati on . Had no arbitrary power — but only 
discretion — been conferred by the law but the 
lav had been abused by those on whom the dis¬ 
cretion was conferred, the law could have re¬ 
mained unaffected though the exercise of the dis¬ 
cretion in a discriminatory manner would have 
come within the ‘prohibitions of the Constitution'. 

(305) What the Court did in *Yick Wo’s case’, 
was to look through the Ordinance to ascertain 
how it actually works. It found that denial of 
equal protection lurked in the practical adminis¬ 
tration of that Ordinance & so came to the con¬ 
clusion that it was only a covert attempt to prac¬ 
tise discrimination against the Chinese race. Such 
la not the case here. The rule-making power con¬ 
ferred on Govt, by S. 68 ( 2 ) (i) is couched in the 
following terms: 

"<2) In particular & without prejudice to the 
gaieralOy of the foregoing provision, the Provin¬ 
cial Govt, may make rules: 

• • • • • 

(i) prescribing the authority by which, the form 
in which, & the terms & conditions subject to 
which, any licence or permit shall be granted.” 
Thl3 p rovision does not confer 'naked, arbitrary 
power* at alL The Act Itself contemplates legiti¬ 
mate or Justifiable use of intoxicating liquor & It 
must be understood that the power granted by the 
rule to intended to regulate such use A to make 
provision for the grant of permits to those who 
could properly be granted permits for a purpose 
not falling within the general ban imposed by the 
Act. 

(206) If a rule made in the exercise of the power 
permits making of an unwarranted discrimination 
between one person & another, it has now become 
Art. *3 (1). But because it has become 
vow tiie power under which it was made cannot 
be ctaiwcterised as arbitrary. Indeed, It could not 
be characterised as arbitrary even if the mle when 
made was an abuse of the authority conferred by 

power Nor can the rule-making 
power be characterised as arbitrary because it Is 
baaed on wide discretion to Govt, to frame rules 

“gjffgy of carrying into efTect all or any of 
the provisions of the Act. 

a*E\J2 rule -®a kin 8 power conferred by the 
Art is noe arbitrary, the decision in Tick Wo's case- 

gL” eovem this case at all. The argument 
WBta cm it must therefore fail. 
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consider here because the applicant docs not com¬ 
plain beiore us that he has been or is being pro¬ 
ceeded against under that law. 

<210) Another contention of the learned counsel 
is that S. 29 ( 2 ) & Cl. ta) of S. 32 amount to 
delegation of legislative power. We do not think 
that the power delegated by these provisions is 
a legislative power. This is merely a power to 
determine the circumstances m which ihe law 
shall be applied or to what areas its operation shall 
be extended or the particular class of persons to 
whom it shall be applied. This Is what has been 
held by the Privy Council in a long line of cases 
right from 'The Queen v. Burah', 5 IA 178 to 
•Emperor v. Banorilal’, AIR (32) 1945 PC 48. 
These cases, & 'Baxter v. Ah Way’, to which we 
have already referred, directly support our view. 
In the last mentioned case, the power conferred 
upon the Governor-General in Council to declare 
by proclamation what goods shall be prohibited 
from import was challenged on the ground that 
it amounted to delegation of legislative power. The 
quotation we have already given from the judg¬ 
ment of O'Connor J. contains the reason upon 
which the delegation so made was held not to be 
that of a legislative power at all & so valid. 

( 211 ) Finally, we will refer in this connection to 
the very recent decision of the Supreme Court In 
'State of Bombay v. Narottamdas', AIR (38) 1951 
SC 69. In that case, the decision of the Bombay 
High Court holding that S. 4, Bombay City Civil 
Courts Act, Is 'ultra vires’ the Provincial legisla¬ 
ture as >♦, delegated to the Provincial Govt, to 
extend by notification the pecuniary Jurisdiction of 
the Court from Rs. 10.000 to a value not exceed¬ 
ing Rs. 25,000 was reversed by the Supreme Court. 
The decision of the Supreme Court supports our 
view & we may mention that it has been fol¬ 
lowed by a Full Bench of this Court in ‘Misc. Petn. 
No. 128 of 1950 decided on 30-3-1951’. 

(212) What remain to be considered are the 
objections to the validity of Cls. (b), (c), (d) & 
(e) of S. 32, to the provisions of R 7 regarding 
payment of certain fees for obtaining a permit 
& the restriction of permit to the consumption of 
foreign liquor. We do not see how the applicant 
himself is affected by Cls. (b), (c), (d) L (e) &. 
therefore, following the view of Brandels J. in 
’Ashwander's case’, we decline to pronounce upon 
their validity. 

(213) The contention of the applicant that the 
rule in so far as it creates a discrimination in the 
matter of payment of fees for obtaining a permit 
has been already dealt. He then says that none 
could be made to pay fees. We fail to see how, 
under the rule-making power, the provincial Govt, 
was prevented from making a provision regarding 
the payment of fee. 


(214) As regards the limitation of permits to the 
consumption of foreign liquor & the exclusion or 
country liquor, we are of opinion that there Is no 
discrimination as classification of objects can be 

P22JS £ ade one is more 

harmful than the other. This seems to be the 

basis of the decisions in TVIugier v. State of Kan¬ 
sas’, (1887) 123 U S 623; ’Powell v PennsvlvS 
os 678,t ’W. T. Price v SWkKminai 
? f Provincial Qovt. is not extending 

the gTant of permits to the consumption of coun¬ 
try liquor must be presumed to have regarded 
country liquor as more harmful than foreign liquor 
We are, therefore, of the opinion that R. 7 In so 
far as it excludes country liquor, does not contra- 
vene Art. 14 of the Constitution. 

'2151 In view we take, we would dismiss the 
application but, in the particular circumstances, 
make no order as to costs. ^ 

D n n - _ Application dismissed, 
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R. KAUSHALENDRA RAO AND DEO, JJ 

Shridhar Atmaram Ghadgay and another, 
Applicants v. Collector of Nagpur, Non-Appli¬ 
cant. 

Civil Revn. Nos. 44 & 45 of 1949, D/- 19-3-1951. 

(a) Civil P. C. (1908), S. 115 — Award of 
Nagpur Improvement Trust Tribunal — Nagpur 
Improvement Trust Act (XXXVI (36) of 
1936), S. 61 (d). 

Under S. 61 (d) of the Nagpur Improvement 
Trust Act, the award of the tribunal is declared 
to be final. 

The tribunal constituted under the Nagpur Im¬ 
provement Trust Act has not been made a 
Court subordinate to the High Court and the 
High Court has consequently no revisional juris¬ 
diction over the tribunal under S. 115. AIR 
(32) 1945 Nag 146 and Misc. Petn. 27 of 1950 
(Nag), Rel. on. Case law referred. (Paras 3, 4) 

Anno: C. P. C., S. 115 N. 6. 

(b) Civil P. C. (1908), S. 115 — Court — 
Meaning of — Nagpur Improvement Trust Tri¬ 
bunal 

S. 115 can have application in respect of the 

Courts mentioned in S. 3 but not in respect of 
those Courts which have been given exclusive 
jurisdiction by express provision of law or by 
necessary implication. The High Court has no 
jurisdiction under S. 115 over the Nagpur Im¬ 
provement Trust Tribunal. ‘AIR (37) 1950 
Nag 14, Rel. on. (Para 5) 

Anno: C. P. C., S. 115 N. 6. 

(c) Constitution of India, Art. 227 — Power 
of superintendence — Extent of. 

All tribunals as well as the Courts through¬ 
out the territories in relation to which the High 
Court exercises jurisdiction have been sub¬ 
jected to the superintendence of the High Court 
under Cl. (1) of Art. 227. The power of supe¬ 
rintendence includes the power of judicial in¬ 
terference. Case law referred. (Para 9) 

(d) Interpretation of Statutes — Retrospec¬ 
tive operation — Constitution of India, Art. 
227 — Civil P. C. (1908), Pre. 

No statute shall be construed to have a retro¬ 
spective operation unless such a construction 
appears very clearly in the terms of the Act or 
arise by necessary or distinct implication. The 
rule equally governs the interpretation of the 
Constitution. There is nothing in the language 
of Art. 227 to indicate that the power of superin¬ 
tendence was intended to operate on rights 
which had been finally settled prior to the 
commencement of the Constitution. Case law 
discussed. (Para 10) 

Anno: C. P. C., Pre. N. 3. 

(c) Constitution of India, Art. 227 — Award 
of Nagpur Improvement Trust Tribunal given 
before Constitution — Finality — Nagpur Im¬ 
provement Trust Act (XXXVI (36) of 1936), 
S. 61 (d). 

When the awards of the Nagpur Improve¬ 
ment Trust Tribunal became final and were not 
subject to any challenge by way of an appeal 
or a revision, the finality of the awards cannot 
be said to have been put in jeopardy merely 
because the applicants chose to file untenable 
revision applications and those applications 
were pending when the Constitution came into 
operation. (Para 7) 

(f) Constitutional Law — Statute — Consti¬ 
tutionality — Who can question — Nagpur Im¬ 
provement Trust Act (XXXVI (36) of 1936) — 
Evidence Act, S. 115. 


One who has claimed the benefit of a statute 
cannot afterwards assail its validity. Where 
certain persons allow the Collector to take pos¬ 
session of their property and feeling dissatisfied 
with the compensation awarded by him proceed 
under the provisions of the Nagpur Improve¬ 
ment Trust Act and appear before the Tribunal 
to have the Compensation enhanced and suc¬ 
ceed to a certain extent in having the compen¬ 
sation increased, they cannot afterwards que» 
lion the validity of the Nagpur Improvement 
Trust Act. ‘(1888) 124 US 581, (1917) 244 US 
407, Rel. on. (p ara 22 » 

M. R. Bobde, G. R. Deo and G. J. Ghate, for 
Applicants — M. B. Niyogi and R. R. Dandige, 
for Non-Applicant. 

Cases referred to: 


(’28) 9 Lah 284: (AIR (14) 1927 P C 242) 

(Pr 11) 

(’29) 25 NLR 68: (AIR (16) 1929 PC 92) 

(Pr 20) 

(’32) 59 Cal 55: (AIR (18) 1931 PC 149) 

(Pr 4) 

(’44) AIR (31) 1944 PC 35: (ILR (1944) 
Kar P C 199) (Pr 8) 

(’46) ILR 1946 All 738: (AIR (33) 1946 PC 
132) (Pr 20) 

(’39) 1939 FCR 193: (AIR (26) 1939 FC 74) 

(Pr 19) 

(’40) 1940 FCR 84: (AIR (38) 1941 FC 5) 

(Pr 19) 

(’50) AIR (37) 1950 SC 188: (1950 SCR 459) 

(Prs 14, 15) 

(’51) SC Case No. 9 of 1950, D/- 22-1-1951: 
(AIR (38) 1951 SC 128: 52 CrLJ 860) 

(Pr 10) 

(’38) ILR (1938) All 110: (AIR (25) 1938 All 
47) (Pr 4) 

(’38) ILR (1938) All 702: (AIR (25) 193# 
All 456 F B) (Pr 4)' 

(’50) AIR (37) 1950 All 396: (1950 ALJ 642) 

(Pr 19) 

(’33) 57 Bom 93: (AIR (20) 1933 Bom 1: 34 

CrLJ 199 SB) (Pr 9) 

(’44) ILR (1944) Bom 558: (AIR (32) 1945 
Bom 60) (Pr 4) 

(’50) AIR (37) 1950 Bom 363: (52 CrLJ 120) 
(FB) (Prs 14, 16) 

(’21) 48 Cal 522: (AIR (8) 1921 Cal 30 : 22 

CrLJ 213) (SB) (Pr 9) 

(’50) 54 CWN 934 (Pr 13> 

(’50) AIR (37) 1950 Cal 512: (54 CWN 793) 

(Pr 13) 

(’51) AIR (38) 1951 Cal 258: (55 CWN 87) 

(Pr 13> 

(’33) AIR (20) 1933 Lah 259: (144 IC 515) 

(Pr 9) 

(’50) AIR (37) 1950 MB 46 (Prs 14, 17) 
(’41) ILR (1941) Nag 397: (AIR ( 28 ) 1941 
Nag 282) ( pr 6 > 

(’43) Civil Revn. No. 539 of 1943, D/- 13-12-43 
(Nag) (Pr ™ 

(’45) ILR (1945) Nag 399: (AIR (32) 1945 

Nag 146) ( prs 3 - 4 - 6 ! 

(’45) ILR (1945) Nag 300: (AIR (32) 1945 
Nag 129) (Pr 

(’48) First Appeal No. Ill of 1947,' D/- 17-^- 
1Q4R (Nag) (Pr 

(’49) ILR (1949) Nag 905: (AIR (37) 195® 
Nap 141 (P* 

(’50) Misc. Petn. No. 27 of 1950, D/- 31-7-105® 
(Nag) (Prs o 9 it 

(’50) Misc. Petn. No. 24 of 1950, D/- 31 ' 7 ^ 9 ^ 

(’50) First Appeal No 129 of 1947, D/- 9' 1 ' 19 . 5 ? 
(Nag) ( prs # 
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<•20) AIR (7) 1920 Pat 568: (56 IC 155) 

(Prs 14, 18) 

<’28) AIR (15) 1928 Pat 111: (105 IC 131) 

(Pr 9) 

<’23) AIR (10) 1923 Rang 94: (70 IC 135 

FB) (Pr 4) 

< 1888 ) 124 US 581: (31 Law Ed 527) (Pr 22) 
<1917) 244 US 407: (61 Law Ed 1229) (Pr22) 

ORDER: The order in this case will govern 
civil revision No. 45 of 1949 also. 

(2) In these revisions the applicants seek 

to revise two awards delivered by the tribunal 
under the Nagpur Improvement Trust Act. The 
applications came originally before Mudholkar 
J. The applicants contended that by virtue of 
Art 227 of the Constitution the Court has power 
of judicial superintendence over the Nagpur 
Improvement Trust Tribunal apart from S. 115, 
Civil P. C. & it can revise an award made by it. 
As the question is of importance they applied 
lor the applications to be referred to a Division 
Bench. i 

(3) Under S. 61 (d), Nagpur Improvement 
Trust Act, the award of the tribunal is declared 
to be final. It is the settled view of this Court 
that no appeal lies from an award of the tribu¬ 
nal See ‘Mst. Kulsambi v. Mohammad Amin*. 
Civil Revn No. 539 of 1943, TV- 13-12-43; ‘Megh- 
raj v. Seth Fulchand\ F. A. No. Ill of 1947, 
D/- 17-8-1948 & ‘Durga v. The Nagpur Improve¬ 
ment Trust*, F. A. No. 129 of 1947, D/- 9-1-1950. 
It Is equally settled that the award is not revis- 
able under S. 115, Civil P. C. See ‘Laxmanrao 
Deshmukh v. Collector of the Nagpur District*, 
ILR (1945) Nag 399 & 'Benigir Shankar Gir 
Gosawi v. Improvement Trust, Nagpur*, Misc. 
Petn. No. 27 of 1950, D/- 31-7-1950. 

(4) The learned counsel for the applicants 
pointed out that in 'Durga v. Nagpur Improve¬ 
ment Trust*, F. A. No. 129 of 1947, D/- 9-1-1950 
(supra) & ‘Laxmanrao Deshmukh v. Collector 
of the Nagpur District*, ILR (1945) Nag 399 
(supra) the revisional jurisdiction was denied 
by reference to the decision of their Lordships 
of the Privy Council in ‘Secretary of State v. 
Hindustan Co-operative Insurance Society, Ltd.’, 
59 Cal 55. The counsel submitted that in the 
case before the Privy Council an appeal had 
been held to be barred because of the provision 
lor finality & no question had arisen as to the 
maintainability of a revision under S. 115, Civil 
P. C. The submission is correct. The learned 
counsel proceeded to argue that a provision 
making a decision final does not bar the exer¬ 
cise of revisional jurisdiction by the High Court. 
He referred to 'Ashraf v. Saith Mai*, ILR 
(1938) All 110 at p. 112; ‘Chaturbhuj v. Mauji 
Ram*, ILR (1938) All 702; ‘Md. Ebrahim 
Moolla v. Jandass*, AIR (10) 1923 Rang 94 & 
‘Vinayak Pandurangrao v. Sheshadasacharya 
Ramacharya’, ILR (1944) Bom 558. But these 
decisions are distinguishable. In each of the 
iast three cases the decision which was sought 
to be revised was regarded as a decision of an 
ordinary civil Court. In the first case the deci¬ 
sion set aside in revision was that of the Addi¬ 
tional Dist. J. The question whether he was 
acting as a Court subordinate to the High Court 
or not was not expressly considered. Presum¬ 
ably he was. An ordinary civil Court being sub- 
or ^ na te to the High Court its decision is neces¬ 
sarily subject to the revisional jurisdiction of 
the High Court under S. 115, Civil P. C. The 
ratio of the decision in ‘Laxmanrao Deshmukh 
y. Collector of the Nagpur District’, ILR (1945) 
Nag 399 (supra), is that the tribunal consti¬ 


tuted under the Nagpur Improvement Trust 
Act has not been made a Court subordinate to 
the High Court & that the High Court has con¬ 
sequently no revisional jurisdiction over the 
tribunal under S. 115. The Division Bench 
came to that conclusion after a close examina¬ 
tion of the relevant provisions of the Nagpur 
Improvement Trust Act. It is unnecessary to 
cover the same ground again as we are in res¬ 
pectful agreement both with the reasoning on 
this aspect of the question & the conclusion 
reached. 

(5) The matter may be viewed from a slight¬ 
ly different angle. As pointed out in ‘Sawat- 
ram Ramprasad Mills Co., Ltd. v. Vishnu’* 
ILR (1949) Nag 905, S. 115, Civil P. C. can 
have application in respect of the Courts men¬ 
tioned in S. 3 of the Code but not in respect 
of those Courts which have been given exclusive 
jurisdiction by express provision of law or by 
necessary implication. Where the legislature by| 
clear words creates a new tribunal, self-con¬ 
tained & exclusive, then the matter which needs 
to be considered is not whether the jurisdiction 
of the High Court is taken away but whether 
it was at all there. The High Court had no 
jurisdiction over the tribunal on the date the 
awards were given. 

(6) In 'Laxmanrao Deshmukh’s case’, (supra) 
the Division Bench also held that the power 
of superintendence under S. 224 (1), Govern¬ 
ment of India Act, 1935, did not carry with it 
in view of sub-s. (2) the power of hearing an 
appeal or a revision in the absence of a power 
expressly conferred by some enactment. That 
view was in accord with a previous decision of 
the Court in 'Dattatraya Vishnu v. Registrar! 
Co-operative Societies, C. P. & Berar, Nagpur*. 
ILR (1941) Nag 397. 

(7) The position then is that on 28-10-1948 
the awards became final & were not subject 
to any challenge by way of an appeal or a 
revision. The finality of the award cannot be 
said to have been put in jeopardy merely be¬ 
cause the applicants chose to file untenable re¬ 
vision applications & those applications were 
pending when the Constitution came into opera¬ 
tion. The only question then is as to whether 
the awards are revisable because of the power 
of superintendence which is now possessed by 
the Court under Art. 227 of the Constitution- 
Even this question is concluded by two previous 
decisions of ours in ‘Jaigopal Choubey v. Puna\ 
Misc. Fetn. No. 24 of 1950, D/- 31-7-1950 & 
•Benigir Shanker Gir v. Improvement Trust, 
Nagpur*. Misc. Petn. No. 27 of 1950, D/- 31-7- 
1950 (Nag). In the latter case an award of the 
tribunal under the Nagpur Improvement Trust 
Act delivered on 4-11-1949 was sought to be re¬ 
vised under Art. 227 of the Constitution. In 
dismissing the application we observed: 

“In so far as the petition is one under Art. 
227 of the Constitution it must also fail. In our 
view the power under that article cannot be 
invoked in respect of orders which became final 
before the Constitution came into force. The 
compensation that was payable by Improve¬ 
ment Trust to the petitioner was finally deter¬ 
mined under the award. The compensation so 
determined was not liable to be increased or 
decreased at the instance of either party. The 
rights that accrued to either party under the 
award cannot now be disturbed by recourse to 
Art. 227.” 

(8) The learned counsel for the applicant! 
contended that even if the applicants be with* 
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out any right^ as such to ask for interference 
under Art. 227, there are no limitations on the 
power of the Court under that Article. Accord¬ 
ing to the learned counsel the critical date is 
the date on which the Court comes to exercise 
the power. The learned counsel further urged 
that the words of a remedial provision must 
be construed so far as they reasonably admit so 
as to secure that the relief contemplated by 
the statute shall not be denied to the class in¬ 
tended to be relieved. He referred to ‘Raghu- 
raj Singh v. Hari Kishan\ AIR (31) 1944 PC 
35 at p. 38. 

(9) It is true all tribunals as well as Courts 
throughout the territories in relation to which 
the High Court exercises jurisdiction have been 
subjected to the superintendence of the High 
Court under Cl. (1) of Art. 227. The view was 
taken under S. 107 of the Govt, of India Act 
1915 that the power of superintendence included 
the power of judicial interference. See ‘Pigot 
v. Ali Mahammad\ 48 Cal 522; ‘Balkrishna Hari 
v. Emperor’, 57 Bom 93; ‘Firm Ganesh Dass 
Shanker Lai v. Firm Asa Nand’, A I R (20) 1933 
Lah 259 & ‘Mt. Maharup Kuer v. Mahabir Singh’, 
AIR (15) 1928 Pat 111. The absence in the 
present Constitution of a provision similar to 
Sub-s. (2) of S. 224, Govt, of India Act, 1935. 
goes to confirm the view that the power of 
superintendence includes the power of judicial 
interference. But the question is what is the 
extent of judicial interference intended by Art. 
227 (1) of the Constitution? Whether the Arti¬ 
cle permits the disturbance of the finalitv of 
decisions given prior to the Constitution ha’s to 
be determined in accordance with the accepted 
canon of construction of statutes. 

(10) It is a fundamental rule that no statute 
>hall be construed to have a retrospective opera¬ 
tion unless such a construction appears very 
clearly in the terms of the Act or arises by 
necessary or distinct implication. The rule 
equally governs to interpretation of the Con¬ 
stitution: see the decision of the Supreme 
Court in ‘Keshavan Madhava v. The State of 
Bombay’. S. C. Case No. 9 of 1950, D/- 22-1- 
1951. There is nothing in the language of Art. 
227 to indicate that the power of superintend¬ 
ence was intended to operate on rights which 
had been finally settled prior to the commence¬ 
ment of the Constitution. It is true that from 
the date of the commencement of the Consti¬ 
tution the tribunals functioning in territories 
In relation to which the Court exercises juris¬ 
diction became subject to the power of superin¬ 
tendence of the Court. But to interfere with 
the decisions of a tribunal which were given 
at a time when that tribunal was free from the 
control & superintendence of this Court & 
which became final in accordance with the law 
then in force is to exercise the power retro¬ 
spectively for which justification cannot be 
found in the language of Art. 227. 

(11) In 'Delhi Cloth & General Mills Co. v. 
Income-tax Commissioner, Delhi', 9 Lah 284, the 
question before their Lordships of the Privy 
Council was whether the right of appeal against 
a decision given by an Act which came in f o 
force subsequent to the decision could be 
availed of in respect of that decision. Lord 
Blanesburgh observed: 

“Their Lordships can have no doubt that pro¬ 
visions which, if applied retrospectively, wquM 
deprive of their existing finality orders which, 
when the statute came into force, were final, 
are provisions which touch existing rights. 
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Accordingly, if the section now in question la 
to apply to orders final at the date when It 
came into force, it must be clearly so provided 
Their Lordships cannot find in the section even 
an indication to that effect/’ (p. 290). 

(12) The principle is not different because 
the Court is being asked to exercise its powers 
of superintendence so as to disturb the finality 
of a decision determining the rights of parties. 

(13) In ‘Rishindra Nath v. Sakti Bhiisan' 
AIR (37) 1950 Cal 512, the Divisional Bench 
of the Calcutta High Court declined to inter¬ 
fere under Art. 227 with an order of the Court 
of Small Causes passed prior to the commence¬ 
ment of the Constitution though the application 
was pending when the Constitution nmp into 
force. In ‘Maniklal v. Parakb Kotin Ltd.’ 
54 CWN 934, a decision given prior to the 
Constitution was interfered with under Art 
227. But the point whether the Court could 
do so was overlooked & was not considered 
In a recent decision reported in ‘Bimala Prasad 
v. State of West Bengal’, AIR (38) 1851 Cal 
258, a Special Bench of that Court overruled 
the decision in 'Maniklal v. Parakb Kothi, Ltd/, 
54 CWN 934, & approved the decision of the 
Division Bench in ‘Rishindra Nath v. Sakti 
Bhusan’, AIR (37) 1950 Cal 512 (supra). The 
Special Bench declined to interfere judicially 
under Art. 227 with an order of the Collector 
under the Land Acquisition Act made prim to 
the commencement of the Constitution as the 
order in question had become finaf & could not 
be challenged before the Constitution came into 
force. 

(14) Some other decisions relied upon by the 
learned counsel for the applicants in this con¬ 
text may now be considered: ‘Bharat Bank v. 
Employees of Bharat Bank’, AIR (37) 1950 
SC 188; 'Jeshingbhai v. Emperor\ AIR (37)! 
1950 Bom 363; ‘Harendranath v. State of M.B.’, 
AIR (37) 195Q.MB 46 & ‘Brindaban v. Gout 
C handra’, AIR (7) 1920 Pat 56a. 

(15) In the ‘Bharat Bank Case* (supra), their 
Lordships of the Supreme Court entertained 
an appeal under Art. 136 of the Constitution 
against an order or award of the Industrial 
Tribunal. The award in question was given 
on 19-1-1950 i.e. before the Constitution came 
into force. No objection was however taken 
to the maintainability of the appeal on the 
ground that the award was given prior to the 
commencement of the Constitution. So the dedr- 
sion cannot be regarded as an authority tor 
the proposition that an appeal can be enter¬ 
tained in respect of an order given prior to the 
commencement of the Constitution. It would 
however appear that the award was declared to 
be binding for one year after the Constitution 
came into force on 4-2-1950. The question was 
not raised in the form in which it arises before 


us. 

(16) In ‘Jeshingbhai v. Emperor*, AIR (37) 
1950 Bom 363, the petitioner c h a llen ged an 
order served upon him by the District Magis¬ 
trate, Ahmedabad, on 12-12-1949 as bein g to 
violation of the fundamental right guaranteed 
to the citizen under Art. 19 (1), sub-da. (d)] 
& (e). The contention of the Advocate^jeneral 
that such an order could not be challenged as 
it was made prior to the commencement of the 
Constitution was repelled by Chagla J. (now 
C. J.) in the following words: ^ 

“But what Mr. Purshottam is doing before 
us today is not so much the challenging 
that order as the assertion of a fundamental 
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right which is granted to him after 26-1-1950. 
If we are satisfied that today when we are hear¬ 
ing this petition, the petitioner is deprived of 
his fundamental right of movement & of resi¬ 
dence, then we can undoubtedly interfere.” 

So the continued operation of the order in vio¬ 
lation of the Constitution was put an end to 
by the Court issuing the necessary direction. 

(17J In •Harendranath v. State of M. B.’, 
AIR (37) 1950 MB 46, the power of the Court 
under Art. 226 was invoked in respect of an 
order passed prior to the commencement of 
the Constitution on the ground that it was ille¬ 
gal & 'ultra vires’ & for requiring some of the 
opponents to forbear from exercising the powers 
& functions of municipal councillors. Accord¬ 
ing to Dixit J. an ‘ultra vires’ order may be 
a cause of action at any time after the making 
of it & no rights could be conferred under it. 
The impugned order was void ‘ab initio’. Fur¬ 
ther in that case it could not be said that the 
cause of action did not survive after the Con¬ 
stitution came into force as the parties conti¬ 
nued to function as municipal councillors even 
after the commencement of the Constitution in 
virtue of the illegal order. In the instant case 
it cannot be said — & in fact it was not con¬ 
tended — that the award is void. 

(18) In 'Brindaban v. Gour Chandra’, AIR 
(7) 1920 Pat 568, though the Court dismissed 
an appeal against an order refusing to set 
aside an 'ex parte' decree under 0. 9, R. 13 
Civil P. C., it set aside a portion of the ‘ex 
parte’ decree & remanded the case for further 
enquiry in exercise of the powers under S. 107 
Govt, of India Act. The 'ex parte’ decree was 
passed on 11-6-1917 after S. 107. Govt, of India 
Act, came into operation on 1-1-1916. The case 
cannot be of any assistance because the pre¬ 
cise point before us did not arise for considera¬ 
tion in that case. 

(19) The learned counsel for the applicants 
Invoked the rule according to which an appel¬ 
late Court, in moulding the relief to be granted 
in a case on appeal, is entitled to take intc 
account fact & events including changes in law 
which have come into existence after the de 
cree appealed against. Reference was made tc 
‘Shyamakant-Lai v. Rambhajan Singh’, 193f 
FCR 193; ‘Lachweshwar Prasad v. Keshwai 
Lai .1940 FCR 84 & ‘Niranjan Lai v. Rair 
Kali’, AIR (37) 1950 All 396. The principle 
has no application here. In the class of cases 
referred to what was in question was the scope 
of the power of an appellate Court in granting 
relief in a matter in which the right to enter¬ 
tain an appeal had never been in dispute. But 
here the very power to entertain a revision is 
in question. The question is more fundamental. 

(20) We heard the applicants on merits also, 
But as we are of the view that the awards are 
not revisable under Art. 227, it is not necessary 
to deal with any of the contentions on merits. 
rTuj e is - however, one point raised by Shri 
Bobde which calls for mention. The point is 
about the validity of the Nagpur Improvement 
lrust Act. The attack based on S. 299 (2), 
Govt, of India Act, 1935, proceeded on two 
grounds. Firstly it was contended that in view 
of the dedsion of the Privy Council in ‘Kallash 

il!? v ; Secr etary of State’, AIR (33) 

J 38 at P ‘ J 47, 11 is Possible that no 
compensation may be payable in a case in 
spite of the Constitution directing payment of 
compensation. The question is academic as far 
as these cases are concerned as compensation 


was awarded in both the cases. Secondly 
Shri Bubde contended that S. Cl. Nagpur 
Improvement Trust Act. read with CL 1U 
(3) of the Schedule to the Act is ultra vires*. 
The contention was that Cl. M (3) oi the 
Schedule infringed S. 299 (2) of the Govt, of 
India Act, 1935, which denied to the Provincial 
Legislature any power to make any law autho¬ 
rising the compulsory acquisition for public 
purposes of land unless the law provided for 
the payment of compensation for the property 
acquired & either fixed the amount of com¬ 
pensation or specified the principles on which 
& the manner in which it was to be determined. 
According to Shri Bobde, while the provision 
directed the payment of full compensation, 
under the Nagpur Improvement Trust Act 
potential value is not compensated for. Coun¬ 
sel referred to ‘Atmaram Bhagwant v. Collector 
of Nagpur’, 25 NLR 68, & Cl. 10 (3) of the 
Schedule to the Nagpur Improvement Trust Act. 
Whereas under the decision of their Lordships 
of the Privy Council an owner of land is en¬ 
titled to the value to himself of the property 
in its actual condition at the time of expro¬ 
priation with all its then existing advantages & 
with its future possibilities, Cl. 10 (3) enacts 
that the market value of the land shall be 
the market value according to the use to which 
the land was put at the date with reference 
to which the market-value is to be determined 
under the first clause of S. 23 (l), Land Acqui¬ 
sition Act. 

(21) While we are aware that the second 
ground of attack by Shri Bobde was rejected 
by the Division Bench in 'Central India Spin¬ 
ning, Weaving & Manufacturing Co., Ltd. v 
Provincial Government, C. P. & Berar\ ILR 
(1945) Nag 300 at p. 303, in our view the attack 
on the validity of the Act in these cases must 
fail altogether on a more fundamental ground. 
The Court cannot pass on the constitutionality 
of the statute at the instance of the applicants. 
The tribunal functioning under the Nagpur 
Improvement Trust Act could only award com¬ 
pensation as provided by that Act. If the ap¬ 
plicants considered the Act to be invalid, then 
they should have stood for their rights Sc re¬ 
sisted possession of their property being taken 
under an enactment which in their view in* 
fringed the constitutional provision about the 
payment of compensation. It is not within the 
competence of a special tribunal with a limited 
function under a statute to determine the 
‘vires’ of that statute. The remedy of the ap¬ 
plicants was by way of a suit for declaration 
Sc injunction. Instead they allowed the Collec¬ 
tor to take possession of the property & when 
they felt dissatisfied with the compensation 
awarded by him they proceeded under the pro¬ 
visions of the Nagpur Improvement Trust Act 
& appeared before the tribunal to have the 
compensation enhanced. In both the cases 
they succeeded to a certain extent in having 
the compensation increased. 

(22) On these facts it is proper for tne 
Court to decline to consider the constitution¬ 
ality of the statute at the instance of those who 
have availed themselves of its provisions to 
their advantage. Reference may oe made to a 
very salutary rule evolved by :he Supreme 
Court of the United States in this class of cases. 
The rule is that one who has claimed the bene¬ 
fit of a statute cannot afterwards assail its vali¬ 
dity: see ‘Great Falls Manufacturing Co v 
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Garland’, (1888) 124 US 581 & ‘Wall v. Parrot 
Silver & Copper Co.’, (1917) 244 US 407. 

(23) The applications are rejected with costs. 
Counsel’s fee Rs. 100/-. 

Application rejected. 
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FULL BENCH 

Hidayatullah, Mangalmurti A 
Mudholkar JJ. 

Laxmibai u/o Radhakisan — Petitioner 
Tlit Slate of Madhya Pradesh £ others—Non- 
Applicants. 

Mice. Pan. No. 128 of 1950, D/. 30-3-51 audio 4 1951. 

(a) Houses & Rents — C. P. & Berar Regulation of 
Lettirg of Accommodation (Extending) Ordinance 
IIV (4] of 1947), S 1—Validity — Receipt of instruc¬ 
tions not published. 

The fact that the receipt of previous instructions from 
Aho Go'ernor General under S. 88. Govt, of India Act, 
1935, ie not stated in the Ordinance itself dees not affect 
its validity because there is no statutory requirement for 
publishing the fact of 6uch instructions in the Gazette. 

(Paras 15, 142] 

(b) Houses & Rents - C P. & Btrar Regulation of 
.Letting of Accommodation (Extending) Ordinance 
11V (4] of 1947), S. 1 — Date of commencement — 
Governor.General’s assent r.ot published — Eliect — 
C. P. General Clauses Act (I [1J of 1914), Ss. 28, 3 (1). 

Under 6. 28, C. P. General Clauses Act, 1914, the pro¬ 
visions of that Act which relate to Governor’s Act apply 
'to an Ordinance. As regards the c' mmeuceroeDt, S. 3 of 
that Act provides that a Governor’s Act comes into opera¬ 
tion on the date on which it is first published in tie 
official Gazette. It is therefore clear that an ordinance 
also conies into operation when it i9 first pub isbed in the 
official Gazette A no question of publication of instruction 
or assent of the Governor Gtneril arises. It caunot there¬ 
fore be argued that the Ordinance IV [4] of 1947, which i9 
to he treati d as an Act of the Provincial Legislature, was 
never brought into force because the assMit ol th« G.verncr- 
Gencral was uot published in the Official Gazette. 

[Paras 20, 143) 

(c) Govt, of India Act (1935), S. 88-Proviso- 
Object of. 

The fiction in the Proviso to S. S8 is that though the 
ordinance is not in fact reserved for the consideration of 
the Governor-General it is lo be treated as if it bas been 
so reserved. The fiction places an ordinance on par with 
an Act in eo far as S. 101, Govt, of ludia Act, 1935, i9 
concerned, A dispenses with the necessity of reserving it 
for t he consideration of the Governor-Geneial. By obtain¬ 
ing the instructions of the Governor General the Governor 
bridges over the bar of the non-ebstante clause. A. 1. R. 
(36) 1949 Nag. 16, Eef. [Para 19] 

t (d) Houses & Rents - C. P. & Berar Regulation of 
Letting ol Accommodation (Extending) Act (XXXIX 
J39J of 1947), S. 1 — C P & Berar Regulation of 
Letting of Accommodation (Exter ding)-Ordinance 
<IV (4] ol 1947), S. 1-Validity-Delegation of legis¬ 
lative power-Power to terminate Act-Delegation of 
—Effect-Constituticnal Law. 

Per Ilidayalullah J. Mangalmurti J Concurring — 
Jus* as 'tbs appointed date’ for bringing the statute into 
operation cun ba left to the executive, the power to termi¬ 
nate the statute can be le'.t to the executive providid 
there is not coupled with it any legislative discretion. 
This has been done in England, in the Colonics, in 
America, and in India times out of nun ber. In all 
such cases tbe legislative will is exercised by the 
legislature, A the only thing left to the executive to 
determine is when to briDg the legislation into opera¬ 
tion. Ic is a subject connected with 'the time A the 


manner’, A the act of the executive is directly A immedl- 
ately. under A by virtue of the Act. 

It has never been doubted that in such cases there has 
been an exercise of judgment A discretion by the legisla¬ 
ture itself, A just as the mating of rules A regulations 
incidental to actual legislation to supplement A complete 
it cau be left to some* other authority, tbe fixation of time 
A place at which it shall come into operation or cease can 
also be left to another authority provided no actual powers 
of legislation are granted simultaneously. (Law regarding 
delegation of legislative power in the America, England 
A Dominions considered.) [Paras 122,123] 

Where the validity of the C. P. A Berar Act (XXXIX 
[39] of 1947), A Ordinance 4 of 1917 was questioned on 
the ground that they delegated the power to terminate 
the C. P. A Berar Act IXI [11] of 1946), which was a legis¬ 
lative function incapable of delegation by the legislature, 
to the Provincial Govt. 

Held (Per Hidayatullah £ Mangalmurti JJ\ MudhoU 
har % J. dissenting — Both the Act A the Ordinance are 
valid as al that the Governor has done is to enact that 
in place of tbe period of one jeer tbe Act shall now run 
so long as tie Provincial Govt, may appoint. The Governor 
has not abdicated his powers. Tbe Act is still a temporary 
Act, but rather than fix the duration tboreof at one year, 
the Governor exercising his own volition bas left 'the 
apj ointed day’ for its terminal ion to the Provincial Govt, 
which can be validly left to another authority. A. 1. R. 
(361 1949 F. C. 175, Eiy/. and Applied. 

[Paras 122, 126] 

Per .V udholkar , J. — By ’eiving it to tbe Provincial 
Govt, to appoint the date for the cessation of an Act, the 
Legislature cannot be said to have exhausted its legisla¬ 
tive powtr with regard to tbe particular matter. Tbe 
legislature A no other authority could prescribe the precise 
duration of an Act A until it did that, a residuum of the 
legislative power must be regarded as unexercised. In 
leaving it to the Provincial Govt, to oxercis** that power 
in theC. P. A Berar Act (XXXIX [39] of 1947), A Ordi¬ 
nance IV [4] of 1947. the Legislature has fonemthing less 
than delegating a portion of its hgislative power to the 
Provincial Government A bas thus overstepped the con¬ 
stitutional limits. [Para 156] 

(e) Precedent — Federal Court decision — How far 
binding on High Couit. 

Per Hidaya'ullaii J.—It is not open to the High Court 
to depart from any principle laid down by the Federal 
Court but it is open to it ’to examine the facts on which 
that decision rested-A to discover how far the principle 
on which stress is laid applies to tbe facts' of the case it 
is dealing with. [Para 121] 


Anno: 0. P. C., Pre N. 15. 

(f) Houses & Rents - C. P. A Berar Regulation of 
-etting of Accommodation Act (XI [111 of 1946), S. 1 
3) — Amendment of, by Ordinance) IV [4] of 1947)— 
nvalidity of Ordinance-Effect. 

(Per Hidayatullah ct Mangalmurti, JJ. — The 0. P-A 
Serar Ordinance IV [4] of 1947 which purpoi ts to amend 8.1 
3) of the Act would fail to achieve its purpose completely 
t tbe proposed amendment is beyond the competence of 
he Governor A must be ignored. The effect would bo that 
he original Act (XI [11] of 1946), would stand expired at 
he end of one year from the 13; Ootober 1946 A there 
vould be thus nothing to amend on the date of the 
>assing of tha Ordinance. [Paras. 133, 134J 

Per Mudholkar J.—While the Act of 1946 will now 
* deemed to contain the provision made by tbe amend- 
ng Act of 1947, that part of the provision which dele- 
;ates to the Provincial Govt, the power to appoint to 
he date for tbe teimination ol the Act will have to do 
gnored as it Is invalid. The Act of 1946 will thus have 
;o be regarded as a law of which the duration has not 
xen prescribed and, according to the recognised role oi 
construction, to be a • pcr^tual” Act in ^eflensetbat 
it shall remain in force until it is repealed by the 
Lure. [Parai/U 
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(g) Precedents—Decision of superior Court—Bind¬ 
ing effect—Extent. 

Per Mudholkar J . — Where a decision of a superior 
Court is based upon more than one ground or supported 
by more than one reaeoi, it is not open to au inferior 
Court, which is bounl to follow its decision, to treat 
either of the reasons given as an cbitcr. [Para 1C7] 
Anno. C. P. C. f Pre N. 15. 

(h) Houses & Rents — C. P. & Berar Letting of 
Houses & Rent Control Order, 1949, Cl 1. — Validity 
— Absence of Governor General's assent —Govt, of 
India Act (1935), S. 107 (2). 

Per Mudholkar J. —The Pent Control Order, whatever 
its effect be by virtue of the provisions of the C. P. and 
Berar Regulation of Letting of Accommodation Act, 19i6, 
cannot ba c'assed as a Provincial law for the purposes of 
B. 107 (2), Govt, of India Act. Accordingly, it was not 
necessary to reserve this Order for the consideration of 
the Governor General & to obtain his assent! thereto and 
hence cannot be said to be invalid for want of such 
assent. A. I. It. (8) 1921 Cal. 708, Dist«ig. [Para 173] 

(i) Houses & Rents—C. P. & Berar Letting of, 
Houses & Rent Control Order, 1949 - Validity — 
Whether delegation of legislative power. 

Per Mudholkar J. —The power to frame certain kinds 
of rales or orders for regulating residential arcommoda- 
ilon cannot be • regarded as delegation of legislative 
power. When the power so delegated expressly permit* 
making of roles or orders in conflict with an existing 
law, the delegation is Invalid, but where it does not go 
to this length & acting in pursuance of a general power 
to make rules and orders, a rule or order is made by the 
delegate whioh is repugnant to an existing law, it is not 
tho delegation which is rendered invalid but the exces- 
aive rifle or order purported to be made thereunder. 

Ifeldthat the Rent Control Order, 1949, which is 
mado by the Provincial Govt, under the express power 
given by S. 2 (2) C. P & Berar Act, XI [11] 0 f 1946 does 
not amount to a delegated legislation d: was not invalid 
on that ground. Case law discussed. [Para 182] 

M. N Phadke-for Applicant-. T. L. Sheode. Advocate. 
General - for Non-Applicant (Nos 1 to 3)\ It. N. Ha.ar - 
narns xoxthl . V, Jakatdar-for Non-Aj^licaut (No. 4). 
Cases referred to:- 

(’79)51. A. 178 : 1678 3 A. 0. 669 (4 Cal 172 P. C.) 

[Prs. 94, 61, 65, 71, 109, 113, 114.150. 

Cl«| 1.19 A. O. m, (A.l.B. to; 1.19 i .a uVtK! 

('25) 52 I.A, 898: (A. I. R (12) 1925 P.C. 272) TPr 16R1 
('33) 1933 A.C. 156: (A.l R. (2u) 1938 P.C 16) IPr 1531 
(’89) 19v8 A.O. 706: A.I.R. (26) 1939 P.C 86 1 1 

MWU 57: IA.1.B. (32) 1945 P.c/I": 46 
.,71, 109, 112, H5.155, 176, 180) 
( 47) 1947 F. L. 3. 92: (A.I.R. (34)1947 F.C. 32) 

C49) A.I.R. (96) 1949 F. C. 175: (50 cSf"'. }2?{ 
Pra. 24, 26. 33. 34, 36, 64, 91, 96, 122, 123. 184. 145 
147 156,157, 161, 162, 163, 165,166, 168 169 183] 

( 61) A.I.R. (38) 1951 All. 181: (52 Cr. L J. 833) J 

(’61) A. I. R. (38) 1951 Bom. 180: (62 Bom.^LB' 571 ) 

W-M.NMUJL m& 

T49) 68 0. W. N. 728 [ Pr8 {ff* 

C60) A.I.R (37) 1960 Mad. 248: (61 Cr. L.J. 615) ] 

( ’ 48, 60 L C?L 19 J 4 fl4? Sg ' 7851 (A ' LR - (86) ‘•WnS’wS 

1960 Pak ' 60: (29 Pat. 71 FB) TPr 1611 
( 1882 ) 7 A.O. 829: (61 L.J.P.0. 77) [Prs. 34 65, vi. 116 

(1888) 9 A.O, 117i (68 L.J.P.C, 1) [V^U, m, JSJ 

(1884) 0 A.0.117: (58 L.J.P.0,1) 
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(1885) 10 A.C. 2 ? 2 : (54 L.J.P.C. 7) (Prs. 71, 153] 

(1885) 10 A.C. 675: (5j L.J.P.C. 2;) (Prs. 31, 1531 

(1892) A.C. 437: (61 L J.P.C. 25) [Pr. 1531 

(1S97) A. C. 22: 166 L. J. Cb. 351 (Pr. 127] 

(1901) A. C 495 : (70 L. J. I*. C. 76) [Pr, 103] 

11907) A. C. 81: (76 L J. P. C. 25) [Pr. 68 ] 

(1914) A. D. 544 [Pr. 80] 

(1839) 9 A. A E. 1: (9 L. J. (X. S.) Q B. 294) (Pr. 43J 
(1950) 1 AM E.R. 737 [Pr. 167] 

22 A. M. St. Rep. 624 [Pr. 132] 

(1873) S Ch. A. 75G: (42 L. J. Cb. 835) i IY. 1C7] 

(1909)8 C L. R 626 (Pr, 76] 

11921) 29 C. L. R. 329 (Pr. 77] 

(1931) 46 C. L R. 73 (Pr. 77] 

(1937) 4 D. L R. 298 (Canada) [Pr. 78] 

(1918) 42 D. L. R. 1 (Canada) [Prs. 95 1 24] 

(1918) 1 K. B. 247: (87 L. J K. B. 449) [Pr. 167] 

(1923) 1 K B. 232: (92 L. J. K. B. 125) (Pr. 1671 

(1934) 2 K. B. 206: (103 L. J. K B 429) [Pr. 167] 

14 Mich. 276 [Pr. 131] 

(1943) S. C. R. 1 (Canada) [Pr. 78] 

(18151 T. P. D. 106 [Prs. 81, 109], 

(1892) 143 U. S. 649: (36 La * Ed. 294) [Pr. 491 

(1900) 177 U. S. 28: (41 Law Ed. 657) (lY 1291 

(1902) 181 U. S. 510: (46 Law Ed. 079) [Pr 1711 

257 (J. S. 312 [Pr ; 129 J r 

257 U. 8 . 485 fi> r logi- 

278 D. S 515 rp r 

293 U. S. 388 [P ;. 

(1938) 307 U. S. 533 (pj. sip 

Hidayatullah J.— This is a petition purport¬ 
ing to be under Art. 226 of the Constitution for a. 
writ of certiorari or mandamus or for directions 
& orders against the four non applicants. The 
facts on which the petitioner seeks redress are- 
stated briefly as follows: 

(21 The petitioner owns a house No. 294 B in 
Ward No. 9 Akola. district Akola. Non-applicant *- 
Kewalchaod is occupying a portion of the house- 
as a tenant. The rent which was agreed upon, 
between the parties wa9 Rs. 100 per month. 

[3l Non-applicant 4 applied to the Rent Con¬ 
troller. Akola (Noa-applicant 3 ) on 15 . 1-1948 
under the House Rent Control Order for the fixJ 
tion of a fair rent for the portion of the house 
in his occupation. Tho Rent Controller by hia 
order passed on 22-8-1949 held that the fair rent 
for the premises should bo Rs. 78 per month: vide 
Revenue case No. 244/86 of 1947-48 of Akola. 

[4} Against this order an appeal was take D to- 
the Deputy Commissioner, Akola (Non-applicant 
2 ), who further reduced (he rent to Rs. 40per 
month. Tho order of the Deputy Commissioner 
was passed on 30-6-1950— vide Revenue Applica. 
tion NO. 15/86 of 1919.50. The order of the Deputy 
Commissioner was communicated to the peti¬ 
tioner on or about 11 - 7 - 1950 . 

f5! The petitioner seeks a declaration that the 
House Rent Control Order is void A- of do effect 
& prays & that the orders against him be qua- 
shed. In view of the first relief tho petitioner 
has also cited the State of Madhya Pradesh aa 
an opposite party. 

[6] I have had the advantage of reading the 
opinion whioh my learned brother Mudholkar J 
proposes to deliver. I agree with him that the 
application musk be dismissed, but since I hare 
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the misfortune to differ from some of his conclu¬ 
sions as well as some of his reasons I am recor¬ 
ding my opinion sepaiately. 

[7] 1 refrain from repeating hero the arguments 
of the petitioner or the opposite party. These 
arguments are stated in the opinion of my lear¬ 
ned brother Mudholkar J. A will also appear in 
this opinion at proper places in the sequel. 

[s] The Central Provinces A Berar Regulation 
of Letting of Accommodation Act. 1946 (Act XI 
til] of 1946 1 —hereinafter called the Act —was 
passe! by the Central Province! A Berar Legis¬ 
lative Assembly & having been reserved for the 
consideration of the Governor-General was assen¬ 
ted to by him on 28-9-1946. The assent was first 
published in the Central Provinces & Berar 
Gazette Extraordinary on 1-10-1946. It was a 
temporary Act inasmuch as it was provided by 
Sub s (3) of S. 1 that 

"It sh&ll ome into force on 1-10-1946 & shall remain 
in operation lor a period rf one year." 

It would have normally expired on 30-9-1947 
unless its life was extended by a suitable piece of 
legislation 

[ 9 ] On 30 9-1947 the Governor of the Central 
Provinces A Berar promulgated the Central Pro¬ 
vinces A Berar Regulation of Letting of Accom¬ 
modation (Extending) Ordinance, 1947 (iv [4] of 

1947)_hereinafter called the Ordinance — by 

which it was enacted: 

"In Sub-s. (3) of S. 1, Central Province? A Berar Regu¬ 
lation of Letting of Accommodation Act, 1946 (XI [11] 
of 1946), Jot the words "remain in operation for a period 
of one y.ar", the following shall be substituted:— 
"cease to operate on such date as the Provincial Govt, 
may by notification, appoint in this behalf." 

[10] The first question is whether the Act had 
ceased to be in force after 1 10-1947, the Ordi¬ 
nance notwithstanding. 

[ 11 ] Under S. 3, Central Provinces General 
Clauses Act (Act I [1] of 1914), an Act comes into 
operation on tie day expressed in the Act, but if 
the day is not so expressed then it comes into 
operation on the day on which the assent thereto 
of the Governor, the Governor-General, or His 
Majesty, as the case may require, is first publi¬ 
shed in the Official Gazette. By 8. 4 of the same 
Act it is necessary that the date of such publica¬ 
tion should bo printed above the title of the Act 
A it forms part of the Act. 

[ 12 ] In the present case the date of the com¬ 
mencement of tho Act wasstated in the commence¬ 
ment clause, A we have not to resort to tho date 
of publication. The date of tho commencement of 
the Act was thus 1-10-1946. It is obvious that if 
tho Ordinance was invalid for any reason tho Act 
must bo taken to have ceased to be law on the 
expiry of one year from its commencement. 

[ 13 ] Tho petitioner, therefore, challenges the 
Ordinance on various grounds. ShriM ,N Phadke, 
learned counsel for tho petitioner, pointed out 
that the Act being repugnant to certain provisions 
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of existing Indian Law with respect to some of 
the matters enumerated in the concurrent legis¬ 
lative list in sch. 7 of the Govt, of India Act, 1935 , 
it was properly reserved for the consideration of 
the Governor General. This position is admitted 
by the other side A indeed is not open to question. 
Shri Phadke conceded that the assent of the 
Governor. General wa3 accorded to the Act A thus 
the requirements of S 107, Govt, of India Act, 
1935, were fulfilled He argues, however, that an 
ordinance amending tho Act must also be deemed 
to be on the same footing A under 3. 88, Govt of 
India Act, its promulgation was conlitioned by 
the requirement that instructions of the Gover¬ 
nor-General should have been obtained. He con- 
tends that tho Ordinance does not show on its 
face that such instructions were obtained or that 
the Governor-General had assented to it. 

[14] The ordinance does no more than amend 
one section determining the life of the Act, A it 
is somewhat difficult to see how its enactment 
relates to any existing Indian Law in respect of 
any of the matters enumerated in the concurrent 
legislative list. However, I do not go into that 
broad question, A like my learned brother Mudhol¬ 
kar J. I assume, without deciding the question, 
that instructions of the Governor-General were 
needed. The contention of Shri Phadke is that 
there is no proof that such instructions were ever 
obtained. 

[15] Apart from the presumption — Omnia 
Praesumunlur nite esse acta—which this Court 
would, in the absence of anything to the contrary, 
be entitled to draw, there is, as my learned 
brother Mudholkar J. has pointed out, a copy of 
telegram which the State Govt, has produced. 
Further, the loarned Advocate-General has as¬ 
sured us that the necessary instructions were 
obtained. This, in my opinion, is sufficient to 
dispose of this objection, A indeed tho learned 
counsel for the petitioner did not press the point 
after the learned Advoeate-Gfneral offered to 
place before the Court the original of the telegram. 
I agree with my learned brother Mudholkar J. 
that there is no law requiring the publication of 
the fact that such instructions were obtained be¬ 
fore the Ordinance was promulgated. 

[16] It is further argued that an ordinance 
issue3 in pursuance of the instructions of the 
Governor-General noting in his discretion is 
deemed, under 3. 88 (3) proviso of tho Govt, of 
Act, 1935, to be an Aot of the Provincial Legis¬ 
lature whioh has been reserved for the considers- 
ticn of tho Governor-Genera’ A assented to by 
him, A thus the assent of the Governor-General 
ought to appear on the face of the ordinance 
published in theoffioial Gazette. Reliance is placed 
for the first proposition upon a deoision of 
Hemeon J. A myself in Baonak Alt v. Emperor, 
I. L. R. (1949) Nag. 785. That indeed follows from 
the proviso referred to above. For the second 
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proposition reliance is placed S. 3 (l) of the Cen- 
tral Provinces General Clauses Act, 1914. 

[17] It is argued that since the Ordinance does 
not state when it was to come into operation, & 
the Ordinance is to be treated as an Act of the 
Provincial Legislature, it could only come into 
force on the date on which the assent of the 
Governor-General was published in the Official 
Gazette; 4 since such assent was never published, 
it must be held that the Ordinance, though 
enacted, was never brought into force 4 could not 
be considered by the Court. Reliance is placed 
upon In re Vetrabhairayya , A. I. R. (37) 1950 
Had. 243. 


[18] My learned brother Mudholkar J. has 
oorreotly stated that the argument must be rejec. 
ted as untenable. The reason is so obvious that 
he did not consider it necessary to mention it. 
The reason is briefly this. The proviso which is 
called in aid by the learned counsel for the peti¬ 
tioner clearly shows that the fiction is created 
for a special purpose. The proviso roads as follows: 

‘Provided that, for the purposes of the provisions of 
this Act relating to the effect of an Aet of a Provincial 
legislator© which is repugnant to an Aot of the Federal 
legislature or an existing Indian Law with respect to a 
matter enumerated in the Concurrent Legislative List, an 
ordinance promulgated under this section in pursuance of 
instructions from the Governor-General, acting in his dis¬ 
cretion, shall be deemed to be an Act of the Provincial 
Legislature which b3s ba^n reserved for the consideration 
of the Governor General 4 assented to by him.* 

[19] The fiction is that though the ordinance i9 
not in fact reserved for the consideration of the 
Governor-General it is to be treated as if it has 
been so reserved. The fiction places an ordinance 
on par with an Aot in eo far as 9. 107. Govt, of 
Inlia Act, 1935, is concerned, 4 dispenses with 
the necessity of reserving it for the consideration 
of the Governor-General. By obtaining the in¬ 
structions of the Governor-General the Governor 
bridges over the bar of the non obstante clause. 
This was pointed out by me in Raonak Ali v. 
Emperor, I. L. R. (1946) Nag. 785 at p. 788, 4 I 
have nothing to add to what is stated there. 


[ 20 ] The learned counaol for the petitioner ho 
misunderstood the effect of the provisions of th 
Central Provinces General Clauses Aot. This i 
because he apparently overlooked one of its pre 
visions. It is laid down in S. 28 (b) of that Ac 
that the provisions of that Act relating t 
Governors Act apply, to an ordinance. Ws ar 
bare oonoerned only with the commencement of th 
Ordinance. 8. 3 (l), Central Provinces Genera 
Clauses Act itself makes a difference in that be 
half between a Provincial Aot & a Governor's Aot 
ft is manifest therefore, that all the provision 
of the first enb-section of s. 3 do not apply to ai 
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nance, it is clear that an ordinance also comes 
into operation on the day on which the ordinance 
is so published. No question of publication of in¬ 
structions or assent thus arises. 

[21 j This brings me to the main attack on the 
ordinance. As already stated the Act provided: 

‘Ic shall come into force on 1-10 1946 & shall remain in 
operation for a period of one year.' 

[ 22 ] The ordinance which extended also to the 
whole of the Central Provinces 4 Berar modified 
Sub S. (3) of S. l by enacting that for the words 
'remain in operation for a period of one year’ the 
words ‘cease to operate on such date as the Pro¬ 
vincial Govt, may, by notification, appoint in this 
behalf should be substituted. 

[23] Later, the Provincial Legislature passed 
the Central Provinces 4 Berar Regulation of 
Letting of Accommodation (Extending) Act, 1947 
(Aot xxxix [39] of 1947)—hereinafter called the 
Amending Act—which also provided likewise. It 
is argued that the Ordinance as well as the 
amending Act are void inasmuch as they delegate 
the power to terminate the Act to tbs Provincial 
Govt. The power to terminate an Act is described 
as being tantamount to its repeal, which is a 
legislative function incapable of delegation by 
the legislature. Ifc is contended, in other words, 
that how long an Act is to remain law must be 
declared by the legislature itself. 

[24] The effect of the amendment, it is urged, 
is to make a temporary Aot into a perpetual Aot 
with a discretion given to the Provincial Govt, to 
repeal the Act at any time. This was characte¬ 
rized as delegated legislation & as ultra vires of 
the Governor as well os the Provincial Legislature. 
Relianoe was placed inter alia on Jatindranath 
v. Provhice of Bihar , A. I. B. (36) 1949 F. C. 175. 
For the opposite side it was contended that the 
enactment was a piece of conditional legislation 
fully within the competence of the Governor or 
the Provincial Legislature. Reliance was placed 
upon certain cases of the Privy Council. 

[25] My learned brother Mudholkar J. is of the 
opinion that the enacting of the words cease 
to operate on such date as the Provincial Govt, 
may, by notification, appoint in this behalf 1 
amounts to delegation, of legislative powers to 
the Provincial Govt. This delegation is held by 
my learned brother to be ultra vires of the 
Governor in his ordinance, making power & also of 
the Provincial Legislature. He holds that the 
ruling in Jatindranath'$ case applies, & thus the 
Act is a perpetual Aot till it is repealed by the 
Legislature. 

[ 26 ] With all due respect to my learned brother 
I cannot agree with him on the two conclusions. 
In my judgment the deoision of the Federal Court 
did not lay down so broad a proposition. In any 
event that deoision is distinguishable. I am 
further of opinion that if the amendment must 
be held to be ultra vires it will fail to have any 
effect whatever & the Aot must be taken to have 
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expired at the eDd of the first year. I proceed 
now to give my reasons. 

[27] The Act was passed in 194G, and the Ordi¬ 
nance A* the amending Act were both enacted in 
1947. The matter thus falls to bo considered 
under the Govt, of India Act, 1935. Under that 
Act, there was a certain measure of separation of 
powers of Govt. The separation was not so rigid 
as to make the three departments entirely self- 
contained. Legislative power in the provinces was 
entrusted to Provincial Legislatures consisting of 
His Majesty represented by the Governor & in 
some provinces one, Sc in others two chambers. 

[ 28 ] In addition to this, the Governor possessed 
certain legislative powers. Ho could promulgate 
ordinances or enact a Governor's Act under given 
circumstances. The powers of the Governor in 
either case were coterminous with those of the 
Provincial Legislature except in the matter of the 
duration of his enactments. In general, therefore, 
the Governor could make laws to the same extent 
as the Provincial Legislature, & those laws were 
subject to disallowance in the same manner as 
those of the Provincial Legislature. 

[29] One point of distinction between the 
Federal Court decision & the present case is 
noticeable at the very start. There the question 
was about the validity of certain notifications of 
the Governor extending the Bihar Maintenance of 
Public Order Act, 1947, to Chhota Nagpur Division 
& the Santhal Parganas District. 

[30] Now it has to be noticed that the powers 
of the Provincial Legislatures did not extend to 
the enacting of laws for these Districts. These 
areas were classed as excluded or partially excluded 
areas, for which special provisions were made in 
Chap. V of the Govt, of India Act, 1935. S. 92 
provided for legislative machinery for these areas 
as follows : 

'(1) The executive authority of a Province extends to 
excluded & partially excluded areas therein, but, notwith¬ 
standing anything in this Act. no Act of the Federal 
Legislature or of the Provincial Legislature shall apply to 
an excluded area or a partially excluded area, unless the 
Governor by public notification so directs, Sc the Governor 
in giving such a direction with respect to any Act may 
direct that the Act shall in its application to the area, or 
to any specified part thereof have effect subject to such 
exceptions or modifications as he thinks fit. 

(2) The Governor may make regulations for the peace & 
good government of any area in a Province which is for the 
time being an excluded area, or a partially excluded area, 
Sc any regulations so made may repeal or amend any Act 
of the Federal Legislature or of the Provincial Legislature, 
or any existing Indian Law which is for the time being 
applicable to the area in question. 

Kegulations made under this sub-section shall be sub¬ 
mitted forthwith to the Governor General & until 
assented to by him in his discretion shall have no ( fleet, 
& the provisions of this Part of this Act with respect to 
the power of His Majesty to disallow Acts shall apply in 
relation to any such regulations assented to by the 
Governor General as they apply in telation to Acts of a 
Provincial Legislature assented to by him. 

(8) The Governor shall, as respects any area in a Pro¬ 
vince which is for the time being an excluded area, exer¬ 
cise his function in his discretion. 1 
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[31] It would appear from this that in so far 
as the excluded & partially excluded areas were 
concerned the Governor was the sole legislature. 
He could, while acting in this behalf for the peace k 
good government of these areas, make Regulations, 
by which he could repeal or amend any Act of the, 
Federal or Provincial Legislature or any existing 
Indian Law which was for the time being appli. 
cable to the area in question. It is not necessary 
to advert to the vast connotation underlying the> 
words 'peace A* good government'except to say that 
they authorized the utmost discretion of enact, 
ment for the attainment of the objects pointed 
to : See Riel v. Iieg, (1885) 10 A. o. 675. This 
power of the Governor, which was subject only 

to the assent of the Governor-General, is bo 

clearly legislative in character that no doubt can 
even be raised. 

[32] Besides Regulations made by him, the 
Governor could also extend any Act of the Federal 
or Provincial Legislature to those areas by noti¬ 
fications, & while doing so could make such 
exceptions or modifications as he thought fit. Th* 
nature of this power came in for consideration by 
the Federal Court in Chatturam v. Commissioner 
of Income-tax, Bihar , 1947 F. L. J. 92 A Kania J, 
(as he then was) observed as follows : 

'It was next argued that 8. 92 of the Constitution Ani 
did not give legislative powers to the Governor in respect 
of these areas, but it was only a delegation of administra¬ 
tive authority. Thi9 argument cannot bo accepted. The 
first part of S. 92 (1) deals with executive authority, 
while the latter part of the 6ame sub-section deals with 
the functions of the Governor in respect of Acts of the 
Federal Legislature or Provincial Legislature. By that 
part of the sub-section, the Governor is given authority, 
by notification, to direct that a certain Act either of tha 
Federal or Provincial Legislature will apply to a parti¬ 
cular area or a portion of that area. He is further givaa 
power to direct that the Game shall apply subject to sack 
exceptions Sc modifications as he thinks fit. By the last 
words mentioned above, the Governor is, thereforo, autho¬ 
rised either to exclude from its operation certain section* 
or portions of sections of the Act of a Federal or Provincial 
Legislature Sc al 60 he is given authority to make modifi¬ 
cations therein. The right to modify an Act of the 
Legislature can only be legislative power and not ftdmi* 
nistrative power. In making modifications, the wholo 
aspect of an Act, or a section may be changed. If so, it 
is clearly the exercise of legislative powers.” 

[33] All this shows that in so far as the Pro¬ 
vince was concerned the source of legislation w»a 
the Provincial Legislature, or the Governor pro¬ 
mulgating ordinances or enacting Governor’s Aote. 
For the excluded or partially excluded areas tha 
source of legislation was the Governor either 
enacting Regulations or applying Federal or 
Provincial Acts with or without adaptations. In 
either case the exercise of the power by the Gov¬ 
ernor was legislative. These facts must be borne 
in mind before trying to find out the ratio deot- 
dendi in Jatindranath’s oase. 

[ 34 ] Now the powers of Legislatures suoh as 
were established in India for the Provinces by 
the Constitution Act, 1936, were considered on 
more than one occasion by the Judioial Commit- 
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tee. Those cases are well known. Lefroy speak¬ 
ing of these pronouncements stated : 

‘Now it may well be doubted whether there are to be 
found in the judgments of any Coart dicta, more preg¬ 
nant & far reachmg or if one may use such an egres¬ 
sion of judicial utterances, more statesmanlike, than the 
utterances of the Privy Council as to th* plenary charac¬ 
ter of Legislative powers.’ Lefroy Canada’s Federal 
SyBtem, p. 76. 

Two of these ca^es are cited by I\ania C. J. f 
namely, Queen v. Burak , 5 1 . A. 173, & Russell 
v. The Queen, (1862) 7 a. C. 8*29. & the principles 
laid down there have been applied to Jatindra - 
nalh's case. It is necessary, therefore, to see 
what principles were laid down by the Privy 
Council in these two & other cases fc what is the 
exact question decided in the Federal Court case. 


[35] Before dealing with this subject proper, it 
appears necessary to make a few general observa¬ 
tions about some fundamental aspects of what 
Ilbert designated 'delegated legislation'. Their 
Lordships of the Federal Court take these funda¬ 
mental aspects into account while pronouncing 
upon the validity of the Bihar Act as well as the 
notifications issued by the Governor under it. 


[36] Delegation of certain powers to an outside 
agency by the legislature is only too well known. 
It is a common feature of Parliamentary legisla¬ 
tion in England; it is also resorted to in America; 
& India & the Dominions have been no exception! 
The considerations in all these countries are 
different depending upon the constitutions of 
these countries, & I shall briefly point out what 
these differences are. That will throw light upon 
the actual decision in Jatindranath*s case 4 
would also show how it is distinguishable from 
the present case. 


[87] In England the supremacy of Parliam 
is so transcendent 4 absolute* that delegatioi 
legislation to outside agenoie 9 is seldom q; 
tioned. Parliamentary legislation, nowadays 
ways depends upon subsidiary legislation ' 
most cogent reason, as stated by Anson, for I 
liament to legislate in this manner is the sfc 
tage of Parliament’s time. Once the po ] 
underlying an Aot has been debated, its seoti 
& their principles examined, all interests affec 
by it consulted A the conflicting views oonsidei 
amendments made A final decision taken 
working out of details A the administrator 
the Aot can with advantage be left to an outs 


[38] These limitations need not detain as at 
the moment as they deal with the adoption of a 
regularized system of administrative Courts A 
the establishment of a committee of Parliament 
to scrutinize such legislation. How this has 
worked in recent times may be seen from Modern 
Law Review (1949), p 297. 

[39] As I have said above, delegated legislation 
is frequently resorted to in England. Sir Cyril 
Carr in his lectures gave examples of which I 
quote a few here. The Companies Act of isos (8 
E. vir, c. 69, S. 118) contained certain tables A 
forms in scb. 1 , but it allowed the Board of 
Trade to vary the tables A to add to those forms. 
A schedule to the Metropolitan Police Act of 18£9 
contained a table of fees for taking out a sum- 
mons or a warrant A so on. A later Act in 1897 
provided that this table might be altered by the 
Home Office. 


UO] The powers of amendment have been 
allowed togo further than amendment of schedules 
A forms. S. 20 (6), Mental Treatment Act, 1990, 
allows an order of the Minister of Health to modify 
the wording of any enactment. The Housing Aot 
1930, provided that the Rules inserted in the Act 
ciuld be modified by the Rules Committee later. 
See also 20 A 21 Geo. V., c. 33, S. 61 (Sch. 4 ); 20 A 
21 Geo. v, o 60. Sch. I part ill, para. 6; 18 A 19 
vict., c. 122 , 9. 65; 17 A 18 viefc., o. 104 . Examples 
oaD be multiplied. Indeed, it may be said with¬ 
out fear of contradiction that many matters 
whioh were dealt with directly by statutes are 
now unobjectionably dealt with by rule or order. 

[41] One aspect of suoh delegation is the inolu- 
sion in Statutes of what is called 'the appointed 
day clause Sir Cyril Carr gives examples of 
these also. Thus the Divorce Act of 1857 con- 
tamed the following clause; 

l ,'^ h . i . s A c ot ® h ? 11 c0 “ c int0 on such day not sooner 
than the first day of January 1858, as Her Majesty shall 
by order in Council appoint.. J 

The Local Govt. Aot of 1883 (which is more in 
point here) provided ; 

"• • ■ h i he .h PP 2 in , t0 ? dft V? r s e P ur P° se 'of this Act shall 
1 ’ n h , , first d ( A . y ° T f 4 P r, ' nelt • • • or suoh other day 
r °, °r later “8 the Local Govt. Board may appoint.. .• 

[42] Examples of such 'appointed day' may be 
gathered in abundanoe from the Govt, of India 
Aot, 1986. As Carr 9ays ; 

'The appointed day device oan bo A frenuentlv is 

!ni 0ra f^» b7 ^ P « OTidiDR tb8t difloren t days may 

Of the 5S f for ft feDt r rp0Se3 * f0r dilIercn ‘ Provisions 
oi the Act, for different areas and for difleront persona 

or olassea of persona-The same dovloe which is° used 

for bringing enactments into operation can also be used 

tk« re I 0k i n8 th nl“' Sometimes the process of switching on 
the new law will automatically awitoh off the old. The 

on BOme date t0 be Axed by 
6818 at * D 18 eB P eoiftl| y uaeful at a time when 
muoh temporary A rather experimental law is in forna 
for reason oonneoted with tho war.’ 

The learned author gives the examples of 25 h 
vm, °. 21 s. 29 (Tho Aot concerning Peter-pence 
A Dispensations) A the sweeping provieions of 26 
H. Till c. 17 (repeal by suooessor of Henry vm 
on reaching 24 years of age of any statute passed 


100 Nagpur 

during his minority).' Of modern Acts the learned 
author Rives one example, namely, the provisions 
temporarily limiting trial by jury A- temporarily 
suspending grand juries which were made revoc¬ 
able by Order in Council under the Administra 
tion of Justice Act, 1920.1 would add the example 
in S. 310, Govt, of India Act, 1935. The present 
Constitution of India also affords numerous 
instances of such delegation. 

[•13) All this is true of any legislature sovereign 
in the true sense of the term. As observed above, 
the delegation of certain legislative powers to 
outside agency by what is called 'a Henry vm 
clause' has become a common feature of Parlia¬ 
mentary legislation, which Parliament in England 
in the supremacy of its power can always employ. 
It may, however, be observed that in England 
Parliament cannot set up a parallel legislature & 
give it a power which would be in negation of its 
own powers. The leading case is Stockdale v. 
Hansard, (1839) 9 a. & E. 1 where Lord 
Denman C. J. observed at p. 108: 

The supremacy of Parliament, the foundation on 
which the claim is made to rest, appears to me complete- 
ly to overturn it, because the House of Commons n not 
the Parliament, but only a co-ordinate 6c component part 
of the Parliament. That sovereign power can make 6c 
uumako laws, but the concurrence of the three legislative 
estates is necessary; the resolution of any of them cannot 
alter the law, or place anyone beyond its control. The 
proposition is, therefore, wholly untenable, 6c abhorrent 
to the first principles of the Constitution of England.' 

[44l From this it is to be concluded that barr¬ 
ing tho power to create another Parliament (if 
that word be permissible) delegation of certain 
legislative functions to an outside agency is not 
only possible but permissible in England, & is a 
practice only too frequently followed. 

[ 45 ] In America the separation of powers is more 
rigid than in England. The Federal Constitution, 
unlike certain constitutions of the States, con¬ 
tains no specific declaration concerning the sepa¬ 
ration of powers. The principle is derived from 
S. 1 of Art. i: 

‘S. 1. All legislative powers herein granted shall be 
vested in a Congress of tho United States, which shall 
consist of a Senate & House of Representatives.' 

From this it has been frequently held that 
legislative powers cannot be delegated to another 
branch. 

[46] The tripartite theory of separation of 
Governmental powers, though not new at the 
time of Montesquieu, was regarded by him albeit 
erroneously, as a most laudable feature of the 
English Constitution. This theory was applied 
for the first time in America. In the Federal list 
No. 47 it is mentioned how the Constitution 
makers worked to achieve this purpose. The 
extremes to which this misunderstood doctrine 
was carried is exemplified by the Constitution of 
Massachusetts which declares 

‘that the legislative departments shall never cxeroise the 
executive 6c judicial powers or either of them; the execu¬ 
tive shall never exercise the legislative 6c judicial powers, 
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or either of them; the judicial shall never exercise ths 
legislative & executive powers or either of them.' 

This was of course the ideal state according to 
Montesquieu. Such declarations are not to be 
found in the other States, nor has the Supreme 
Court declared that such a result necessarily 
flows from the vesting of the legislative powers 
exclusively in the legislature. 

[47] In spite of this rigidity the subject of de. 
legated legislation has received more attention 
in America than in any other country. Indeed, 
the Donoughmore Committee attracted far less 
attention in England than it did in America as 
is obvious from the appointment of the Moreland 
Commission, the Brownlow Committee, & the 
Acheson Committee. It had been stated by the 
First Parliamentary Counsel before the Donough¬ 
more Committee that 

'it would be impossible to produce tbeamounc 6c the kind 
of legislation which Parliament desires to pass 6c which 
the people of this country are supposed to want, if it 
became necessary to insert in the Acts of Parliament 
themselves any considerable portion of what is now left 
to delegated legislation.' 

[48] It was also noticed in America (as Lowell 
& others had said long ago) that English & 
American Statutes were generally overburdened 
with detail & tried to provide in advance for all 
contingencies. It was held that it was futile to 
resist 'the inevitable displaying' nostalgic yearn- 
ings for an era that has passed/ All that, of 
course, is history & has led to an amount of liters- 
ture in America which is enormous in extent. 
(See Willis Constitutional Law footnotes.) 

[49] The leading case in America is Field v. 
Clark, (1892) 143 U. 8. 649 in which the validity 
of the MoKinley Act was called in question, 
where the following passage from the Pennsylvania 
Court in Lockes appeal (72 Pa. 8. R. 498) is quot¬ 
ed with approval: 

‘The Legislature cannot delegate its power to make a 
law; but it can make a law to delegate a power to deter¬ 
mine some fact or state of things upon which the law 
makes or intends to make its own action depend. To 
deny this would be to stop the wheels of Govt. There are 
many things upon which wise and useful legislation must 
depend which cannot be known to the law making power, 
6c must, therefore, be subject of inquiry and determination 
outside the halls of legislation.' 

[50] In America the delegation of legislative 
power is subjeot to other restrictions. Legislative 
power itself is understood to be delegated by the 
people to the legislatures, & tho idea underlying 
this delegation leads to an inference which is 

best described in the words of Locke: 

The legislature neither must nor can transfer the 
power of making laws to anybody else, or place it any¬ 
where but where the people have.' (Locke on Civil Govt. 
S. 142) 

It is for this reason the maxim delegata potestas 
non-potest delegare has often been invoked. 

[51] In spite of these limitations delegated legis¬ 
lation is not infrequent. The reason for this is 
to be found in tho Hot Oil case Panama Refin - 
ing Co. v. A. D. Ryan , 298 U. S. 388 whioh is to 
the following effeot: 
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“Since legislation must often be adopted to complex 
conditions involving a host of details with which the 
legislature cannot deal directly, the constitutional in¬ 
hibition against delegating legislative authority does 
not dony to the legislature the necessary resources of 
flexibility A: practicability, enabling it to lay down 
policies A establish standards, while leaving to selected 
instrumentalities the making of subordinate rules within 
prescribed limits A the determination of facts to which 
the policy as declared by the legislature shall apply. 
Without this power, legislature would often be faced with 
the anomaly of possessing a power over a given subject, but 
being unable to exercise it.' See also United States v. 
Bock Royal Co-operative , 307 U. S. 533. 

See also United States v. Rock Royal Co-opera¬ 
tive , 307 U. S. 533. 

[52] The controversy above delegated legisla¬ 
tion in America is somewhat recent. 

Trior to 1935 no statato bad been held invalid bccau r e 
of an unconstitutional delegation of power to the exccn- 
tive, in each instance the standard set up by the legisla¬ 
ture was held to be sufficiently definite, although some 
rather vague criteria were thus sustained.' See Gertsen- 
berg : American Constitutional Law, p. 74, Note 6. 
Cooley gives the instances A extent of suoh dele¬ 
gation. In his Edn. 8 at p. 227 the learned author 
states: 

‘It is not always essential that a legislative act should 
be a completed statute which must in any event take 
effect as law, at the time it leaves the hands of the legis¬ 
lative department. A statute may be conditional A its 
taking effect may be made to depend upon some subse¬ 
quent event. 


‘The maxim that power conferred upou the legislature 
to make laws cannot be delegated to any other authority 
does not preclude the legislature from delegating any 
power not legislative which it may itself rightfully exor- 
oiso. It may confer an authority iu relation to the execu¬ 
tion of a law which may iovJve discretion, but such 
authority must be exercise 1 uujer A in pursuance of the 
law. The legislature must declare the policy of the law A 
fix the legal principles which are to oontrol in given 
cases; but an administrative officer or body may be in¬ 
vested with the power to ascertain the facts A conditions 
to which the policy A principles apply. If this could not 
be done there would bo infinite confusion in the laws, A 
in an effort to detail A to particularize, they would miss 
sufficiency both in provision A execution.' (pp, 227 - 230 ). 

[63] Cooley sumB np the position earlier in his 
text by saying: 

‘One of the settled maxima iu constitutional law is 
that the power conferred upon tho legislature to make 
laws cannot be delegated by that department to any 
other body or authority. Where the sovereign power of 
the Btato has located the authority there it must romain; 
k by tho constitutional agency alone the laws must be 
made until the constitution itself is ohanged. The power 
to whose judgment, wisdom, A patriotism this high prero¬ 
gative has been entrusted cannot relieve itself of the 
responsibility by choosing other agencies upon which the 
power shall be devolved, nor can it substitute, the iudg- 
meat, wisdom, A patriotism of any other body for those 

* a F°°P Ie have BeoQ to confide this 

•orereign trust.* (ibid p. 224). 

[64l On the narrow question of 'the appointed 
day Cooley observes: 


■If would Beem however, that it a legislative A, 
by Its terms, to take effect in any contingency, it i 
DJiconstitutional to make the txm* when it shall 

tho e,ent of a Poplar vote bell 
‘hMime of its going into operation 
pwtponed to a later day In the latter contingency 


It is not to bo denied, however, that there is considera¬ 
ble authority against the right of legislative delegation 
in these cases/ (ibid pp. 213,244). 

It my be mentioned that th*se cases refer to 
'initiative A referendum” which is dealt with 
differently in connexion with the local form of 
Govt, k the laws of the State at large. 

[55] To conclude, therefore, the supremacy of 
the legislatures in America is sometimes curtailed 
by the constitution or by necessary implications 
arising from a too strict adherence to the doc¬ 
trines of Montesquieu. In every case of delegated 
legislation, the legislature predetermines the condi¬ 
tions, contingencies, exigencies A the like, but 
having done that, delegation is permissible in¬ 
cluding initiative A referendum A the appointing 
of the date of the commencement A termination 
of an Act. To sustain delegation various devices 
are resorted to. This would not have been neces¬ 
sary if legislatures in America were like the Eng¬ 
lish Parliament The supremacy of legislative 
power in this behalf is not so vast as in England 
because the legislatures in America are delegates 
of the people A must, by the nature of their con¬ 
stitution or constitutions, legislate themselves. 

[56] The position of the legislatures of the 
dominions, as well as of India under the Consti¬ 
tution Act, 1935, now remains to be examined. 
The question of the colonial as well as Indian 
legislatures in connexion with the delegation of 
powers has been before the Judicial Committee 
on several occasions, A the leading authorities on 
the subject will only be examined by me hero. 

[57] It is now well-settled that such legisla¬ 
tures are not to bo regarded as the delegatee of 
the Imperial Parliament whose Acts oreated them 
A determined their powers. When suoh legisla¬ 
tures make laws they act, not as delegates of the 
Imperial Parliament but as sovereign legislatures 
within the limits created by the various constitu¬ 
tions, as supreme as Parliament itself. 

[58] One limitation was indicated in Webb v, 
Outtrim , 1907-A. c. 81, where it was laid down at 
p. 88 as follows; 

Every Act of the Victorian Council A Assembly 
require) the assent of the Crown, but when it is absented 
to it becomes an Act *of Parliament as much as any 
Imperial Aot, though the dements by which it is autho¬ 
rised are different/' 

Another limitation arises from the constitution 
which gives them authority A the restriotion 9 
imposed thereby. 

[59] No question of agenoy arises, A the princi¬ 
ple delegata potestas non potest delegare does not 
apply to them. But the powers of those legisla¬ 
tures, though they are described as supreme, are 
really not so. Their powers are limited by the 
grant or the instrument which oreates thorn A 
gives them power, A it is on the terms of the 
instrument constituting them that the delegation 
of their powers i9 sometimes questioned. 

[601 This happens when the authority to make 
laws whioh was vested in them is parted with by 
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them m a manner contrary to the instrument to 
which they owe their existence. Before a law by 
which some power is delegated is upheld it must 
be shown that the law emanates from the desig- 
nated authority & no other. In all cases in which 
delegation of one kind or another has been upheld 
the i rivy Council has always demonstrated that 
there was no surrender of its powers by the legis- 
atuie in favcur of another body of their creation 
nomination. And the Privy Council having 
found that the delegation was in fact by an Act 
wherein the legislature had exercised its own 
discretion over the subject-matter, such delega¬ 
tion has been upheld. Where, however, the 
delegation amounted to the creation 4 'endowing 
with its own capacity a new legislative power not 
created by the Act to which the legislature owed 
its own existence’ it was disallowed. 

[6l] I intend now to deal with the leading cases 
on both these aspects. The first is Queen v. 
Burah, (1878) 3 A. c. 889. By Act XXII [22] of 
Ifc09 of the Indian Legislature the territory known 
as the Garo Hills was removed from the jurisdic¬ 
tion of the Courts of Civil & Criminal Judicature 
& from the control of the otlices of revenue cons¬ 
tituted by the laws then in force or thereafter to 
bo passed unless in the latter case the territory 
was specially named therein. All these matters 
were vested in the Lieutenant-Governor, who was 
empowered to appoint tribunals for those purposes, 
subject to his own direction 4 control. By s. 8 
of that Act, the Lieutenant Governor was empow¬ 
ered to extend to those territories any law pro¬ 
viding also by whom any powers or duties incident 
to the provisions so extended were to be exercised 
or performed 4 to make any order in relation 
thereto. By s. 9, the Lieutenant-Governor was 
further empowered as follows: 

The fsaid Lieutenant Governor may from time to time, 
by notification in the Calcutta Gazette , extend mutatis 
mutandis all or any of the provisions contained in the 
other sections of this Act to the Jaintia Hills, the Saga 
Hills, 4 to such portion of the Fhasi Hills as for the 
time being; forms part of British India. Every such 
notification shall specify the boundaries of the territories 
to which it applies’. 

[ 02 ] \\ hen the Lieutenant Governor issued the 
notification under S. 9, it was challenged 4 the 
Calcutta High Court held by a majority that the 
notification had no legal force or effect in remov¬ 
ing the territory named in the notification from 
the jurisdiction of the High Court in as much as 
the Governor-General of India in Council posses¬ 
sed no power under the Councils Act, 1801 , to 
delegate such authority to the Lieutenant-Gover¬ 
nor. Their Lordships observed as follows: 

‘But their Lordships are of opinion that lhe doctrine 
of the majority of the Court is erroneous, 4 that it rests 
upon a mistaken view of the powers of the Indian Legis¬ 
lature, 4 indeed of the nature 4 principles of legisla¬ 
tion. The Indian Legislature has powers expressly 
limited by the Act of the Imperial Parliament which 
created it, d it can, of course, do nothing beyond the 
limits which circumscribe these powers. But, when 
acting within those limits, it is not in any sense an 


P. (FB) (Eidayatullah J.) A. I. R, 

agent or delegate of the Imperial Parliament, but haa & 

l?rLT«, d ^ l ° haV6 ' pleuary P JWers 01 legislation, as 
Thf , ?, nature ’ 83 those 01 lament itself. 

The established Courts of Justices when a question arises 

whetner the prescribed limits have been exceeded must 
°f necessity determine that question; A the only way in 
which they can properly do so, is by looking to the terms 
of instrument by which, affirmatively, the legislative 
powers were created. <fc by which, negatively, they are 
restricted. If wtat has been done is legislation, within 
the general scope of the affirmative worcs which give the 
power, <t if it violates no express condition or restriction 
oy which that power is limited (in which category would, 
of course, be included any Act of the Imperial Parliament 
at variance with it), it is not for any Court of Justice to 
• • | ^ or to enlarge constructively tho 3 e condi¬ 

tions 4 restiictions.’ [Underlining (here italicised) is 
b/ me.] 

Their Lordships observe in a later portion of 
their judgment: 

"The Legislature determined that, eo far, a certain 
change should take place; but that it wa9 expedient to 
leave the time, d the manner, of carrying it into effect 
to the discretion of the Lieutenant-Governor', 4also that 
the laws which were or might be in force in the other 
territories subject to the same Govt, were such as might 
be fit 4 proper to apply to this district also; but that, ai 
it was not certain that all those laws 4 every part of 
them, could with equal convenience be so applied, it was 
expedient, on that point also, to entrust a discretion to 

the Lieutenant-Governor.Their Lordships 

think that it is a fallacy to speak of the powers thus con¬ 
ferred upon the Lieutenant-Governor (large as they 
undoubtedly are) as if, when they were exercised, the 
ellicacy of the acts done under them wojld be due to any 
other legislative authority than that of the Governor- 
General in Council. Their whole operation is direotly 4 
immediately, under 4 by virtue of this Act (XXII of 
[22] of 1669) itself. The proper Legislature has exer¬ 
cised its judgment as to place, person, laws, powers ; 
4 the result of that judgment has been to legislate con¬ 
ditionally as to all these things. The conditions having 
been fulfilled, the legislation is now absolute. Where 
plenary powers of legislation exist as to particular sub¬ 
jects, whether in an imperial or in a provincial Legis¬ 
lature, they may (in their Lordships’ judgment) be well 
exercised either absolutely or conoitionally. Legislation, 
conditional on the use of particular powers, or on the 
exercise of a limited discretion, entrusted by the Legis¬ 
lature to persons in whom it places confidence, is no 
uncommon thing; 4 in many circumstances, it may be 
highly convenient. Tho British Statute Book abounds 
with examples of it: 4 it cannot be supposed that the 
Imperial Legislature, contemplate this kind of condi¬ 
tional legislation as within the scope of the legislative 
powers which it from to time conferred.” 

[63] It i3 to be noted that in deciding this 
question their Lordships refer to a large number 
of Acts in which similar delegation had been 
made. Their Lordships observed: 

“If their Lordships were to adopt the view of the 
majority of the High Court, they would (unless distinc¬ 
tions were made on grounds beyond the competency of 
the judicial office) be casting doubt upon tho validity of 
a long course of legislation, appropriate, as far as they 
can judge, to the peculiar circumstances of India ; great 
part of which belongs to the period ..antecedent to the 
year 1861, 4 must therefore (a3 Sir Richard Garth well 
observed) bo presumed to have been known to, 4 in the 
view of, tho Imperial Parliament, when the Councils 
Act of that year was passed. For such doubt their 
Lordships are UDable to discover any foundation, either 
in the affirmative or in the negative words of that Act.” 

[64] One sentence which is often missed in 
this weighty pronouncement 4 which is of vital 
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(Bonaequence in connexion with Jatindranath s 
case is to the following effect: 

‘Their Lordships agree that the Governor-Gem ml in 
Connell could not. by any form of enactment, create in 
•indie, k arm with general legislative authority, a new 
legislative power, not created or authorized by the 
Councils Act .’ 

I shall reverb to this observation later, as in my 
opinion it furnishes the true test to apply to 
Jatindranath'$ case while ascertaining its ratio 
decidendi. 

[65] Tho next case of the Judicial Committee 
is Bussell v. Queen , ( 1882 ) 7 a. c. 8-29. In that 
case certain provisions of the Canada Temperance 
Act, 1878, were challenged as amounting to dele¬ 
gated legislation. These provisions concerned tho 
mode of bringing the second part of the Aot into 
force. Briefly stated the procedure was that if 
one-fourth of the electors of any county or city 
in the Dominion petitioned to the Governor in 
Council praying that the second part of the Act 
ehould be in force k tako effect in such county 
or city, the Governor.General was to arrange 
for a poll k it the petition was adopted by the 
elector was to issue an order in Council declar- 
ing that the Act was to be in force in that area. 
The order in Council wae not to be revoked for 
three years k only in the manner laid down 
above. It was contended that this amounted to 
delegated legislation. Sir Montague E. Smith 
observed as follows: 

‘It waa iu the first place contended, though not very 
strongly relied on, by tho Appellant’s counsel, that 
•warning the Parliament of Canada had authority to 
paw • law for prohibiting k regulating the sale of 
intoxicating liquors, it could not delegate its powers, 
A that it had dono 60 by delegating the powor to bring 
Into foroe the prohibitory k penal provisions of tho Act 
to ft majority of tho eloctors of counties A cities. Tho 
short answer to this objection is that the Act doos not 
delcgato any legislative powers whatever. It contains 
within itself the whole legislation on tho matters with 
which it deals. The provision that certain parts of the 
Act shill corao into operation only on tho petition of a 
majority of electors does not confer on theso persons 
power to legislate. Parliament itselfenaots tho condition 
ftnd every thing whioh is to follow upon the condition 
boing fulfilled. Conditional legislation of this kind Is in 
many oases convenient, k is certainly not unusual, k 
the power so to legislate cannot bo donied to ths Par- 
liament of Canada, whon tho subjeot of legislation is 
within lt9 competency. Thoir Lordships entirely agree 
with tho opinion of Obiof Justice Ritohlo on this objoo- 
tion. If authority on tho point woro no % oasnry, it will 
be found in tho caso of the Queen v. Burah. 11878)8 
A, 0. 889, lately beforo this Board/ 

[6Cl In Hodge v. The Queen , ( 1888 ) 9 A, 0. 117 , 
which was an appeal from a decision of the Court 
of Appeal for Ontario, tho appellant Hodge, 
proprietor of a tavern, was summonod beforo the 
Police Magistrate of Toronto for a breaoh of the 
Resolutions of the Lioense Commissioners of 
Toronto k waa convioted on evidence sufficient 
to sustain tho oonviotion if the Magistrate had 
in law authority to make it. The Court of the 
{jueene Bench for Ontario quashed tho oonviotion 
by a unanimous judgment delivered by Hagarty 
U J. The question of the validity of the Liquor 
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License Act — Revised Statutes of Ontario, o. 181 
—was not considered, but assuming that the 
legislature had power to legislate on the subject, 
it was held that they could not devolve or dele¬ 
gate these powers to the discretion of the Local 
Board of Commissioners. The Court of Appeal for 
Ontario reversed the decision A affirmed the 
‘conviction. Hodge appealed to tho Judicial 
Committee. 

[67J Their Lordships quote the Liquor License 
Act iu which there was provision for appointing 
License Commissioners (S. $) k for the passing 
of resolutions by the License Commissioners 
(S. 4) A for imposing penalties for the infraction 
thereof (8. 5). S. 43 provided for the closing of 
taverns from 7 p. m. on Saturday till G p. m. on 
Monday. A Ss. 62 A 70 provided that the penalty 
imposed by a resolution of the Commissioners 
shall bo enforced by a Magistrate. 

[68] License Commissioners were duly appointed 
and they prohibited the use of Billiard table oto., 
during the hours above mentioned & in their 
resolutions provided a penalty of line in case of 
violation of the condition. Hodge was prosecuted 
for infraction of the conditions. 

[69] It was contended that tho impugned Aot 
was ultra vires in its 4th k 5th sections. The 
argument was twofold. Tho seoond argument 
was based on tho maxim delegata p:testas non 
potest dilegare. Their Lordships rejected this 
argument as uneound, observing : 

"It appears to their Lordships, however, that tha 
objection thus raised by tho appellants is founded on an 
entire misconception of the true character k position ol 
tho provincial legislatures. They aro in no 6onso dele¬ 
gates of or aotiog under any mandato from tho Imperial 
Parliament. Ween tho British North America Aot 
cnaotod that thoro should bo a legislature for Ontario, A 
that its legisUtivo assembly ehould have v I us i to autho¬ 
rity to ruako laws for tha Provinco k for provincial pur¬ 
poses in rolation to the matters enumerated iu S. 92, it 
oonferred powers not in any feiiBO to bo oxcreisod by 
delegation from or as agents of tho Imperial ParliamonW 
but authority as plonnry k us ample within tho limits 
prosorlbod by 8. 9J as tbo Imperial Parliament in tha 
plonltude of its power possessed k could boitow. Within 
these limits of subjects k area tho local legislature is 
suprome, k has tho samo *uthori.y as tho litqieriiil 
Parliament, or the Parliament of tho Dominion, would 
havo had uuder liko olrcumstunooj to oonfulo to * 
municipal institution or body of its own creation autho¬ 
rity to mako by-laws or resolutions as to subjects specified 
in tho enacimont, k with the objoot of oarr> mg tho enact- 
ment iuto operation A ofleot. 

It ii obvious that euoh an authority is ancillary to 
legislation, k without it an attompt to provide for vary¬ 
ing details A machinery to carry them out might boo mo 
oppressive, or nbsolut'ly fail. Tho very full k very elabo¬ 
rate judgraonl of tho Court of Appeal contains ubundauoo 
of proooaenls for this legislation, entrusting a limited 
dlaorotlonary authority to others. & has mauy illustrv 
tions of its noco>sUy & convenience." 

[70] It was argued that a legislature committ¬ 
ing important regulations to agouts or delogatea 
effaces itself. Thoir Lordships observed : 

“That in uot so. It retains Us powers iQtaol, k can 
whenovor it plouaos, destroy tho ugouoy U boa croatod <k 
sot ut> another, or tako tho matter dirootly into his (slot 
own hands, How tar it shall sook tho aid of subordinate 
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agencies. A how long it shall continue them, are matters 
for each legislature, A not for Courts of law, to decide." 

[71] Powell v. Apollo Candle Co., (1885) 10 
A. c. 2S2, merely reaffirms the dicta in Queen v. 
Burak k Hodge v. Queen, (op. cit) and need not 
bo noticed separately. The latest case of the 
Judicial Committee is King Emperor v. Benoari 
Lai Sarma, 72 I. A 57. The question there wa3 
whether the Special Criminal Courts Ordinance’ 
(il of 1942) was not ultra vires the Governor- 
General inasmuch as S. l ( 3 ) thereof amounted 
to delegated legislation. 

[72] S. 1 (3) of Ordinance II of 1942 provided 
that Ordinance 

“shall come into force in any Province only if the 
Provincial Govt, being satisfied of the existence of an 
emergency arising from any disorder within the Province 
or from a hostile attack on India or on a country neigh¬ 
bouring on India or from the imminence of such an 
attack, by notification in the official Gazette, declares it 
to be in force in the Province, A shall cease to be in force 
when such notification is rescinded , (Underlining (here 
italicized) is by me.) 

[73] The Federal Court held this provision to 
be a piece of delegated legislation, A the opinion 
of the Federal Court was. pressed upon their 
Lordships for acceptance. Their Lordships did 
not agree with the Federal Court. They observed: 

"The second objection has attracted more support, but 
is, in their Lordships' opinion, equally unfounded. It is 
undoubtedly true that the Governor-General, acting 
under S. 72 of 8ch. IX, must himself discharge the duty 
of legislation there ca9t on him, A cannot transfer to it 
other authorities. But the Governor-General has not 
delegated his legislative powers at all. Hi6 powers in this 
respect, in cases of emergency, are as wide as the powers 
of the Indian legislature which, as already pointed out, 
in view of the proclamation A 8. 102, had power to make 
laws for a Province even in respect of matters which 
would otherwise be reserved to the Provincial legislature. 
Their Lordships are unable to see that there was any 
valid objection, in point of legality, to the Governor- 
General s ordinance taking the form that the actual 
Betting up of a special Court under the terms of the ordi¬ 
nance should take place at the time <£ within the limits 
judged to be necessary by the Provincial Oovt . specially 
concerned. This is not delegated legislation at all. It is 
merely an example of the not uncommon legislative 
arrangement by which the local application of the provi¬ 
sion of a statute is determined by the judgment of a local 
administrative body ag to its necessity." (Underlining 
(here italicized) is by me.) 

[74] Their Lordships then oite Charles Russell 
v. The Queen , (1892) 7 A. 0 . 829, to which I have 
already referred, A it is interesting that in both 
these cases the machinery for bringing the Act 
into force was also the machinery for putting an 
end to it. 

[75] These cases are the leading pronounce¬ 
ments of the Judicial Committee, A I shall refer 
only to two more cases of the Privy Council 
later. But, before I do so I wish to refer to two 
Australian A one Canadian case. 

[76] In Baxter v. Ah Way , (1909) 8 C.L.R. 626, 
there was a provision in the Commonwealth 
Customs Act establishing a category of ‘prohibited 
imports' A imposing a penalty on importation. 
The section set out a list bat also included ‘all 
goods the importation of which may be prohi- 


P. (FB) (Eidayatullah J.) A. I. B. 

bited by proclamation.’ A proclamation probi. 
biting the importation of ‘opium’ was made. The 
High Court of Australia sustained tho proclama- 
tion. Issacs J. said : 

“The Governor General does not legislate, using the 
word in the true sense. There is no subject handed over 
to him to legislate upon as he pleases without aDy 8uU 
stantial provision as to consequences by the Parliament 
itself." 

This case has been criticized on the ground that 
no direction or guide is given to the executive A 
that the power is unqualified. But, in my opinion, 
it is merely a delegation of a discretion which 
the Governor-General could be trusted to exer¬ 
cise to the advancement of the objects of the Aot, 

[77] In a later case in Australia Victorian 
Stevedoring and General Contract Co. v. Dignan t 
(i93l) 46 0 . L. B. 73 Dixon J. in an illuminating 
judgment examined a large number of American, 
English, A colonial precedents. The decision of 
the High Court was that S.3, Transport Workere 
Act, 1928-29, which purported to confer a power 
upon the Governor-General of making regulations 
not inconsistent with that Act with respect to 
the employment of transport workers, A in parti¬ 
cular for regulating the engagement, servioe A 
discharge of such workers A for other ancillary 
matters, was within tho competence of common¬ 
wealth Parliament. The case of Roche v. Kron- 
heimer t (1921) 29 0 . L, R. 329 was followed. 

[78] In Canada too in Re Natural Product$ 
Marketing (Br. Columbia) Act, (1937) 4 D.L R. 
298 (Canada) it was held that a power conferred 
on the Lieutenant Governor in Council to esta¬ 
blish marketing schemes A boards A to vest in 
the boards certain powers, wa9 not an illegal 
delegation of legislative powers. The British 
Columbia Act was not treated as a skeleton' 
measure, but it was found that there was a 
‘purpose A intent’ A what was conferred was a 
regulatory power in furtherance of the ‘purpose 
A intent’ of that Aot. Similar was the decision 
in Reference as to the validity of the Regula¬ 
tions in relation to Chemicals , (1943) 8 c. R. 1. 

[79] In Shannon v. Loioer Mainland Dairy 
Products Board , 1938 A. O. 708 the earlier Cana¬ 
dian case came up for consideration before their 
Lordships, A Lord Atkin observed as follows: 

‘The third objeotion is that it is not within the powers 
of the Provincial Legislature to delegate so oaDed legisla¬ 
tive powers to the Lieutenant Governor in Coonoil, or to- 
give him powers of further delegation. This objeotion 
appears to their Lordships subversive of the rights 
whioh the Provincial Legislature enjoys while dealing 
with matters falling within the olasses of subjects in 
relation to which the constitution has granted legisla¬ 
tive powers. Within its appointed sphere the Provincial 
Legislature is as supreme as any other Parliament; A it 
is unnecessary to try to enumerate the innumerable 
occasions on which Legislatures, Provincial, Dominion 
A Imperial, have entrusted various persons A bodies 
with similar powers to those contained in th)3 Act. 
Martin O. J. appears to have disposed of this objection 
very satisfactorily in his judgment on the reference, A 
their Lordships find no occasion to add ta what he there 
said.’ 
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[80] It may be mentioned that even in Africa, 
though the Ac'.a of Provincial Councils can be 
overridden by a Union Statute, it has been recog¬ 
nized that such legislatures are not delegates of 
the Union Parliament. In Middelbunj Munici¬ 
pality v. Gertzen, (1914) A. D. 514 at p. 551 Innes 
C. J. said: 

‘Restricted though the authority of our Councils may 
be, it is an original authority drawn from the 8outh 
Africa Act, A not delegated by the Union legislature. 
The constitutional position thus created is, iQ some 
respects, unique; but I entertain no douot that a provin¬ 
cial counoil is a deliberative legislative indy, A that its 
ordinances duly passed A assent* d to must be classed 
under the category of Statutes, A not of mere bye-laws or 
regulations. They have full force of law witbin the pro¬ 
vince, so long as they are not repugnant to an act of the 
Union Parliament. Indeed, if it were otherwise, the 
Conned would have no right to repeal or even to amend 
laws passed prior to Union; A the powers conferred upon 
it by 9. 85, extensive though they purport to be would be 
largely nugatory.’ 

[61] The same is the view of Bristowe J. in 
Williams v. Johannesburg Municipality, (1915) 
T. P. D. 106. 

[ 82 ] Now I propose to deal with the second 
limitation which arises from the instrument or 
grant by which the legislature is brought into 
existence. The leading case of the Judicial 
Committee on that subject is In re The Initiative 
and Referendum Act , (1919) A. 0. 935. By an 
Order in Council the following questions were 
referred'by the Lieutenant Governor in Council 
to the Court of King’s Bench of Manitoba : 

‘(1) Had the Legislative Assembly jurisdiction to enact 
the Initiative A Referendum Act, A, if no*, in what parti¬ 
cular or respect has it exoeeded its powers ? 

(2) Had tho Legislative Assembly jurisdiction to enact 
Be. 3, 4, 4- A, 7, 8, 11,12,17 (Snb s. 1). of the Said Act or 
any of them, A, if so, which of them ?' 

[83] The Act referred to in the questions was 
6 Geo. v, c. 69 of the Legislative Assembly of 
the Legislative Assembly of Manitoba, A provided 
that laws might be made or repealed by the 
direot vote of electors of the province at large. 

[84] Their Lordships first discuss the Constitu¬ 
tions of Canada A the Provinces and point out 
that the appointment of a Provincial Governor 
was made under the Great Seal of Canada, A 
therefore, really by the Executive Govt, of the 
Dominion, which was in the Sovereign. The 
Lieutenant-Governor of Manitoba as thus a re- 
presentotive of His Majesty, 4 subject to certain 
considerations, eaoh Province was to rotain its 
independence A autonomy but was to be directly 
under the Crown as its head. The legislature 
within the limits of area 4 sabjeots wore supreme 
flo long as the Imperial Parliament did not 
repeal the British North Amerioa Aot, 1867 , 4 had 
such powers as the Imperial Parliament possessed 
‘in the plenitude of its own freedom.' 

( t85l Their Lordships then analyse the constitu¬ 
tion of the legislatures, namely, the Dominion 
Parliament as well as the Provincial Legislatures, 
A the distribution of legislative power between the 
Dominion Parliament 4 the Provincial Legiala- 
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tures A state that tho residuary power of legisla¬ 
tion was conferred on the Dominion Parliament. 

They comment in passing : 

4 Had the Provinces possessed the residuary capacity, 
as is tho case with the States under the Constitutions of 
the United States Australia, this migi.t have affected 
the question of tho power of their Legislatures to set up 
new legislative bodies. But it is aot so ... 1 

[86] Their Lordships then deal with S. 92 & 
observe: 

'That section oommences by enaction that "in such 
Provioce the Legislature may exclusively make laws in 
relation to matters" coming within certaiu classes of 
6ubjecs. The only one of these classes which is relevant 
for the present purpose is the first enumerated, “the 
amendment from time to time, notwithstanding any. 
thing In this Act. of the Constitulion of tho Province, 
excepting as regards the office of Lieutenant-Governor." 

The references their Lordships have already made to 
the character of the Office of Lieutenant Governor, A to 
his position as directly representing the sovereign in 
the province, rendtr natural the exclusion of his office 
from the power conferred on the Provincial Legislature to 
amend the Constitution of the Province.’ 

[87] Their Lordship3 then state that when 
the Lieutenant-Governor gave to or withheld this 
assent from a Bill, it was in contemplation of law 
the Sovereign whioh did so, 4 the Lieutenant- 
Governor also represented the Sovereign & was a 
part of the Legislature. 

[88] Their Lordships then observe that the 
language of the Initiative & Referendum Act 
affected seriously the position of the Dioutenant- 
Governor as an integral part of the Legislature 
4 give the following reasons: 

‘For if the Act is valid it compels him to submit a 
proposed law to a body of voters totally different from the 
Legislature of which he is the conventional head A 
renders him powerless to prevent it from becomiug an 
aotnal law if approved by a majority of the voters . . . 
S, 11, Initiative A Referendum Aot is not less difficult to 
reconcile with the rights of the Lieutenant-Governor. It 
provides that when a proposal for repeal of some law has 
been approved by the majority of tho electors voting, that 
law is automatically to be deemed repealed at the end of 
thirty dajH aftor the clerk of the Exeoaiive Council 
shall have published in the Manitoba Gazette a statement 
of the result of the vote. Thus the Lieotenant-Governor. 
appears to be wholly excluded from the new legislative 
authority.' 

[89] Their Lordships then observe that the 
offending provisions were so interwoven into tho 
soheme of the impugned Aot that they were not 
severable. In answer to the argument of delegat¬ 
ed legislation their Lordships made a weighty 
pronouncement, whioh is of great value in the 
consideration of Jatindranath’s case. It is as 
follows: 

‘9. 92 of tho Aot of 1867 entrusts the legislative power 
in a Province to ita Legislature, A to that Legislature 
only. No doubt a body, with a power of legislation on the 
subjects entrusted to it so ample as that enjoyed by a 
Provincial Legislature in Canada, oould, while preserving 
its own oapacitj intaot, seek the assistance of sub-ordi¬ 
nate agoncies, as had been done when in Archibald 
0 - Bodge v. Keg, (1884) 9 A. 0. 117, the Legislature of 
Ontario was held entitled to entrust to a Board of Com¬ 
missioners authority to enaot regulations relating to- 
taverns; bnt it does not follow that it can create <t endow 
with its own capacity a new fepislafit;* poirar not 
created by the Act to which \t owes its own existence , 
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Their Lordships do no more than draw attention to the 
gravity of the constitutional questions which thus arise.’ 


w [90] It is obvious, as observed by Professor 
Keith (Imperial Unity A the Dominions ( 1916 ), 
pp. 124-127) that any legislation which intends to 
deprive a deliberative assembly of the power of 
exercising its own essential functions can never be 
upheld by Courts. In Alberta A Saskatchewan 
much ingenuity was ‘.spent to give a legislative 
colouring to such measures. In the Manitoba Act 
the permitting of the repeal of the Act automat¬ 
ically on a referendum was clearly open to the 
charge that the Legislature had deprived the 
Governor A the Governor General of their control 
of legislation under the Constitution. 

[91] This brings me to the end of the analysis 
of precedents on which I rely. I shall no* state 
in brief the conclusions to be drawn from this 
long digression before reverting to the examina. 
fcion of Jatindranath's case . 

[92] In England Parliament is omnipotent, & 
barring certain constitutional checks including 
the position of the Crown & the creation of a 
parallel body in negation of its omnipotence, 
Parliament can do anything. Delegated legislation 
is frequently employed to supplement Parlia¬ 
mentary legislation, A the power to put iuto ope¬ 
ration an Act or to terminate the operation of an 
Act is regarded as a part of legislative machinery. 

[93] In America, the Legislatures are them¬ 
selves delegates of the people, A the legislative 
power is delegated to them to be exercised ex¬ 
clusively by them. Delegated legislation is per¬ 
missible only if the entire legislative will has been 
exercised A the delegated legislation is based 'upon 
some condition, contingency, exigency or state of 
facts,' which the legislature declares must be de¬ 
termined by some outside agenoy. A number of 
‘vague criteria’ has been devised, but where the 
conditions have been clearly stated by the legis¬ 
lature itself, delegated legislation can also embrace 
the fixing of the 'appointed day* by an outside 
agency. 

[94] In the case of the colonial legislatures, it is 
clear that they are not mere delegates A the 
power to make laws is extensive. Such legislatures 
have been erected in its own image by the Im¬ 
perial Parliament. But the power to make laws is 
vested in a designated authority A whatever claims 
obedience as law must show that it is made by 
that authority. These legislative bodies cannot 
confer a concurrent legislative power on any one 
or more parts of the legislature or on an outside 
authority A abdicate in favour of the new legis¬ 
lative machinery. A mere power of repeal reserv¬ 
ed by the legislature would not be a sufficient 
answer when it is found that the legislature has 
in effect abolished itself A conferred its powers on 
another body in substitution of itself. 

[95] As was observed by Anglin J. (later C. J.) 
in Gray’s case, (i&!8) « d. L. R. 1 at p. 1C. 
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‘A complete abdication by Parliament of its legislates 
functions 13 something so inconceivable that the conatl- 
tutionility of an attempt to do anything of the kind 
need not be considered. Short of such an abdication, any 
limited delegation vould seem to be within the ambit of 
a legislative jurisdiction certainly a3 wide as that of 
which it has been said by incontrovertible authority 
that it is “as plenary A as ample . . . as the Imperial 
Parliament in the plenitude of its powers possessed A 
could bestow”.' 

See the instances of delegated legislation collected 
by Professor Kennedy in his treatise on the 
‘Constitution of Canada etc.' 

[96] I have already referred to the legislative 
powers of the Provincial Legislatures, A the 
Governor under the Govt, of India Act, 1935 in 
relation to the Provinces A also to the sxoluded 
A partially excluded areas. I shall now give 
briefly the fact9 of Jatindranath's case. 

[97] In that case the main consideration waa 

the continued existence of the Bihar Maintenance 
of Public Order Act, 1947 (hereinafter called the 
Bihar Act) in Bihar as well a9 the Chhota Nag¬ 
pur Division when the applicants were detained 
under the Bihar Aot on 23-2.1949. The Bihar Aot 
came into force on 16-3 1947. Sub-s. (9) of S. 1 , 
Bihar Act, provided that the Act wa9 to remain 
in force for a period of one year from the date of 
its commencement, that i9 to say, till 15-3-1948. 
There was, however, a proviso in the following 
terms: N 

'Provided that the Provincial Govt may, by notifica¬ 
tion, on a resolution passed by the Bihar Legislative 
Assembly A agreed to by the Bihar Legislative Connell, 
direct that this Act shall remain in force for a further 
period of one year with such modifications, if any, as may 
be specified in the notification.' 

[98] On 16 3-1947 the Governor of Bihar issued 
a notification under 8. 92 (l), Govt, of India Aot, 
1935, applying the Bihar Act to the Chhota Nag¬ 
pur Division A the Santhal Pargana Districts 
with (which were excluded or partially excluded 
areas). The Resolution of the Legislative Assembly 
A Council having taken place by li-8-1948, the 
Provincial Govt, issued a notification extending 
the Aot from 16-3-1948 to 15 3-1949. No amend- 
ments were, however, made. 

[99] The Governor did not notify afresh the 
Bihar Act for purpose of the excluded or partially 
excluded areas, till after the arrest of the peti¬ 
tioners among whom was Jatindranath. On 
7-3-1949 the Governor issued a notification under 
S. 92 (l), Constitution Act, 1935, directing that the 
Act 'shall apply A shall always be deemed to have 
applied to the Chhota Nagpur Division A the 
Santhal Pargana District with effect from 16-3- 
1948’. 

[ 100 ] On 15 3 1948 Bihar, Act V [5] of 1949 waa 

passed. This new Act provided inter alia : 

‘Whereas it is expedient to amend the Bihar Main¬ 
tenance of Public Order Act. 1947, in the manner herein- 
after appearing, it is hereby enacted as follows: 

(2) in 8ub-s (3) of S. 1, Bihar Maintenance of Puhlie 
Order Act. 1947, for the words, "for a period of one year 
from the date of its commencement” the words A figures 
“till 91-3-1950” shall be substituted.’ 
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[101] Oo the passing of the last Act, the Governor 
on 18-3-1940 issued a notification under S. 92 (l), 
Constitution Act, 193-5 (as adapted by the India 
(provisional constitution) Order 1947). that the 
Bihar Act (v (5 of 1949) shall apply to the Chhota 
Nagpur Division & the Santhal Parganas District. 

[ 102 ] The Federal Court held (Fazl Ali J, dis¬ 
senting) that the proviso to Sub-s. (3) of S. l, 
Bihar Act was ultra vires and that it amounted 
to delegated legislation. It was further held that 
the Act which was a temporary Act ceased to be 
law on 16-3 1948 4 as it was not re-enacted the 
Governor had no power to adopt it to Chhota 
Nagpur Division as there wa3 nothing to adopt 
on 7-3 1949 4 even on 15 3 1949 when the Bihar 
Act (v [ 5 ] of 1949) was passed, the amendment 
could not take effect as the Bihar Act had expired 
on 16-3-1949 and its life had not been properly 
extended in the meantime & there was thus 
nothing which Act V [5] of 1949 could amend. 

[103] The reasons given by their Lordships were 
slightly different. Reliance before us was, how¬ 
ever, placed on certain observations of Kania C. J., 
with whom Mahajan k Mukherjea JJ. substantially 
agreed. I shall not take up the actual decision in 
the case—bearing in mind Quinn v. Leatham , 
(1901) a. 0 . 495 4 the reasons for the decision. 

[104] In dealing with the opinion of their Lord- 
ships, I shall take up first the opinion of Patanjali 
Sastry J. as that learned Judge decided the case 
on a narrow ground. His Lordship did not address 
himself to the question whether or not it was 
competent for the Provincial Legislature to enact 
the proviso. He held that the Governor acting 
under S. 92 (l) had no power to apply the proviso 
to excluded k partially exoluded areas. The 
legislative power under that section could only be 
exeroieed by the Governor whose personal discre¬ 
tion 4 judgment are an important factor in its 
exeroise. By applying the proviso the Governor 
divested himself in effeot of this personal responsi¬ 
bility 4 delegated it in advance to that very 
legislature which had no juriediotion in that area, 
4 this amounted to his own abdication. 

[105] His Lordship also held that if the proviso 
could not bo properly applied, the result was that 
the Bihar Act came to an end on 15-3-1948 in the 
exoluded areas 4 the application of the Amending 
Act (v [ 5 ] of 1949) to the excluded areas by the 
third notification could not revive the Bihar Aot 
there, 4 that the notification of 7-3-1948, which 
was to operate retrospectively, was beyond the 
powers of the Governor. 

fl06l Kania 0. J. held to begin with on the 
authority of Chatturam's case, (op. oit. aup.) A on 
the concession of counsel that the power exercised 
by the Governor under the first aub-s. of S. 92 , 
Constitution Act, 1935, was a legislative power. 
The learned Chief Justice then held that the pro- 
viso whioh allowed extension with modifications, 
» any, endowed one power & not two severable 
powers. The learned Chief Justioe stated that even 
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if no amendments were made, the proviso was 
still incompetent. 

fi07] The learned Chief Justice further observed* 

'The power to extend the operati yin I the Act beyond 
the period mentioned in the Act. p’ima facie i3 a legis¬ 
lative power. It is for the Legislature to stale bow long a 
particular legislation will be in cperation. That cannot be 
left to tbe discretion of some other body. The power to 
modify an Act of a Legislature, without auy limitation 
on the exteutof the power of modification is undoubtedly 
a legislative power. It is not a power con lined subject to 
any restriction, limitation or proviso (which ia the same 
as an exception) only. It 6eeni9 to me, therefore, that the 
power contained in the proviso is legislative (Underlining 
(here italicised) is by me.) 

[108] This observation was made treating the 
proviso as conferring one power and not two 
severable powers. In other words, the-learned 
Chief Justice is speaking of the power to extend the 
Bihar Act with modifications, when the Bihar Act 
itself peremptorily said in an earlier part that the 
Bihar Act was to remain in force for a year. The 
learned Chief Justice goes on to observe as follows: 

‘Even keeping apart the power to modify Ihc Aot, I am 
unable to construe th* proviso, worded as it is, as con¬ 
ditional legislation by tbe Provincial Govt. S. 1 (3) 4 the 
proviso read together cannot be properly interpreted to 
mean that the Govt, of Bihar in the performance of its 
legislative functions had prescribed the life of the Act 
beyond one year. For its continue! existence beyoud the 
period of one year it had not exercised its volition or 
judgment but left the same to another authority which 
was not the legislative authority of the Province , The 
proviso is framed in the affirmative form, stating that 
it shall be extended for a period of one year bj the Pro* 
rinoial Govt, on a resolution passed by the two Chambers/ 
(Underlining (here iUliohed) is by me). 

Cl09) The learned Chief Justioe expressed the 
opinion that this could not be done because this 
amounted to creating a different legislative boiy 
which could dispense with the consent of the 
Governor of the Province. This will appear to 
follow directly from the observations in Queen v. 
Burah , 5 I. A. 178, viz. 

‘Tbeir Lordships agree that the Governor-General in 
Council could not, by any form of enactment, create in 
India, 4 arm with general legislative authority a new 
legislative power, not created or authorized by the 
Councils Aot/ 

or observations in Emperor v, Benoarilal Sarma, 
72 I. a. 57 viz : 

‘It is undoubtedly true that the Governor-General, 
acting under S. 72 of Sob. IX must himself discharge the 
duty of legislation there cast on him, 4 cannot transfer it 
to other authorities;* 

or the decision in the Initiative it Referundum 
Act case, where their Lordships pointed out that 
the Lieutenant Governor was an intogral part of 
the Legislature of Manitoba 4 that in the scheme 
of that Act the Lieutenant Governor appeared to be 
wholly excluded from the new legislative autho¬ 
rity. The learned Chief Justioe in addition 
appears to have taken the same view as Sastri J. 
regarding the legislative powers of the Governor 
acting under S. 92 (l) 4 the futility of Aot V [5] 
of 1949. 

[ 110 ] Pausing here for a while, I mustpoint out 
that the first observations must be taken in the 
oontext of the power given to the Brovinoial Govt. 
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to make amendments in the Bihar Act itself while 
extending its life. Since the learned Chief Justice 
himself observes that the power given there is 
one power A not two powers, we cannot view the 
matter differently. Further, the main ground of 
the learned Chief Justice was that the Bihar Act 
had laid down that it was to remain in force for 
one year. Ordinarily, with such a clear deter, 
mination of the life of an Act by the Legislature, 
tho Legislature alone could extend that Act. Under 
the proviso the power to extend the Bihar Act was 
not exercisable by the Bihar Legislature by the 
usual legislation, but by another body which was 
not the Bihar Legislature . The reasoning of the 
learned Chief Justice turned upon the following 
facts : 

(a) that the life of the Bihar Act was fixed as 
one year by the Legislature ; 

(b) that the extension beyond that period was a 
legislative act which the Legislature alone could 
undertake as it involved amending the peremptory 
determination of its life in the opening words of 
sub s. (3) of s. l ; 

(c) that the Provincial Govt. wa3 not only 
given a power of extension but also of modifica¬ 
tion, tho emphasis being on modification ; A 

(d) that the machinery provided in the proviso 
set up a parallel legislature A rendered the 
Governor's functions nugatory. 

[Ill] In addition there was tho defect in apply¬ 
ing the proviso to excluded A partially exoluded 
areas to which it could not be applied by the 
Governor in the proper performance of bis duties 
under 8. 92 (l), Constitution Act, 1935. 

11 12 ] All this also becomes clear when we 
examine the line of reasoning adopted by Maha- 
jan & Mukherjea JJ. Mahajan J. begins by noting 
that S. 92, Constitution Act, 1935, in terms deprives 
tho Provincial Legislature of its plenary powers 
of legislation A confers the power thus abstracted 
on the Governor. The powers of the Governor 
both under the first A second eub-sections of S. 92 
are legislative in character. His Lordship then 
quotes from Emperor v. Benoarilal Sarma , 72 
I. A. 57 & concludes that no legislative authority 
can transfer to others the essential legislative 
functions with which it is invested. His Lordship 
then distinguishes between ‘conditional’ & ‘dele¬ 
gated’ legislation, A observes that 
'in cases of delegated legislation, tho delegate has to 
take a decision whether the legislation is to cortinne or 
has to bo modified, amended or varied.' 

[113] Judged from this test Mahajan J. holds 
that the proviso involved all this & was thus 
improper Sc void, as it set up a parallel Legisla¬ 
ture in Bihar. The emphasis is again placed upon 
the power of making modifications, which power 
cannot amount ‘to an act of execution of a power 
already conferred by the statute ’. His Lordship 
also points out tho correct legislative machinery 
in the Constitution Act, 1935, laying emphasis on 
the normal ijode of a Bill passed by the two 
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Chambers & assented to by the Governor. His 
Lordship, therefore, concludes : 

1 am further of the opinion that the power given to 
extend the life of the Act for another year in the context 
of the language of S. 1 (3) also amounts to an Act of 
Legislation A does not fall under the rule laid down in 
The Queen v. Burak. (Underlining (here italicized) is 
by me). ' ° 

[lH] Now it is interesting to find that whilo the 
learned Chief Justice relied upon Queen \ Burah, 
for his own statement of the law, Mahajan J. felt 
that the case before him fell outside the rule. 
This seeming anomaly is easily settled because 
while Kania C. J. is thinking in terms of the 
entire ruling, particularly the passage which I 
have emphasized in Para. 64 above, Mahajan J. is 
considering the actual decision in that case. 

[115] Mahajan J. distinguishes Emperor v. 
Benoarilal Sarma, 72 I. a. 67 and Russell v. The 
Queen, (1882) 7 A. C. 629 along the same lines, and 
of the former case His Lordship said : 

‘In the present case, however, tho power conferred is 
much larger than that A authorises the Provincial Govt, 
to modify the Act A also to re-enact it. This kind of 
proviso doe9 not fall under the rule of conditional legis¬ 
lative authority.* 

[ 116 ] Mukherjea J. who agreed with the 
learned Chief Justice, delivered a separate judg- 
ment. His Lordship begins by laying down the 
principles on which delegation of legislation is 
either allowed or disallowed. His Lordship ob- 
serves as follows: 

‘Now it is one of the settled maxims of constitutional 
law that the power conferred on legislative authority to 
make laws cannot be deligated by it to any other body 
or department. The authority must remain whore it is 
located A the pjwer to which the prerogative ha9 been 
entrusted cannot relievo itself from the responsibility 
by choosing other organs npen which it fball bo de¬ 
volved. (Vide Cooley's Constitutional Limitations. Edn. & 
Vol 1. p. $27). There are certain well recognised ex¬ 
ceptions, more apparent than real, which have been 
engrafted opon thi6 maxim. Thus the legislation itself 
may be conditional Sc not absolute A its taking effect 
may be made to depend upon determination of facts A 
conditions by an outside authority. . .. The legislature, 
it is true, cannot delegate its power to mako law but 
it can make a law to delegate a power to determine 
some fact or 6tato of things upon which the law makes 
or intends to mako its own action depend. (Vide Looke’s 
Appeal 13 Am. Rep. 716). The inhibition against dele¬ 
gation docs not also preclude the Legislature from dele¬ 
gating any power not legislative which it could itself 
rightfully exercise.* 

[117] His Lordships then considers the proviso 
A notices that while it is open to the legislature 
to leave ‘the time A manner of carrying the 
law into effect’ to an outside agency it is not 
open to any Legislature to create a new Legis¬ 
lature A endow it with legislative capacity. Hi& 
Lordship then holds that what the proviso dele¬ 
gates is not a mere non-legislative function A 
observes: 

‘The duration of a statute is a matter for determina¬ 
tion by the Legislature itself. From the language of 
Sub-s. (3) of 8. 1 A that of tho proviso, it is difficult to 
say that the legislature fixed the duration of the Act at 
two years from the date of the commencement A left it 
to the Provincial Govt, to determine at the end of one 
year in consultation with the two Houses of the Bihar 
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Legislature whether tho Act should be in operation for 
one year more. If that was the real intention oj the 
Legislature, it might have been argued that it was a 
piece of conditional.' legislation only (Underlining (here 
italicised) by me). 

[US) Why such au intention could not be 
gathered is tho most important element :n the 
decision & His Lordship goes on to say: 

"That this wa* not the intention of the Legislature 
is, however, cNar from the fact that the Provincial 
Govt, is authorised to decide at the end of the year not 
merely whether the Act should be continued for another 
year but whether the Act itself shouli be modified in 
any way or not. To modify a statute is certainly to per 
form a legislative act. No restrictions have beeD laid 
down regarding the nature of the modifications that 
could be made. ... The language of the proviso clearly 
indicates that modification k extension of th* period of 
the statute are inter related 4 are treated os integral 
parts of one k the same Act; the authority which is to 
determine whether the etatute is to be extended or not 
is to consider at the same time whether the provisions 
are to be kept intact or modified. Whether modidcation 
is actually made or not is perfectly immaterial k the 
mentioning of the two things together makes it clear 
that what the Legislature wanted to delegate to the Pro¬ 
vincial Govt, was legislative 4 not administrative 
powers.' (Underlining (here italicised) is by me). 

Cl 19l la this opinion also the emphasis was 
laid on the power to amend the Bibar Act. The 
observations which have been made cannot be 
extended to a piece of legislation in which the 
legislature has determined everything but has 
made the operation of the law to depend on 
conditions to be ascertained by an outside agency. 

[120] To sum up, therefore, the case is not an 
authority for tho proposition that in no case can 
a piece of legislation bo made which i9 to run 
its course only during such time as an outside 
agency named by the legislature itself is to 
determine. It is only an authority for the pro¬ 
position that in no case can a legislature endow 
another body with its own legislative functions, 
the other body in the oited case being the two 
Chambers without the Governor 4 the essential 
legislative function being the amendment of the 
Bihar Act & the determination of the duration 
of its operation contrary to the period of one 
year fixed by legislature itself. It is also an 
authority for the fact that the Governor must 
under 3 . 92, Constitution Act, 1935, himself deter¬ 
mine whioh law should be in force 4 how long 
in the excluded 4 partially excluded areas. 
With other matters we are not concerned. 

[ 121 ] I am aware that the interpretation 
placed by my brother Mudholkar J. has been 
accepted by some other Courts in India, but 
the matter was not approached in the way it 
should have been. I need not refer to those cases. 
In my judgment, 4 I say it most respectfully, 
the learned Judges in those cases have torn the 
observations of their Lordships from the context 
& the facts 4 applied them to other enaotments 
not entirely in pari materia. I am also dear that 
the interpretation of the Federal Court of the 
decisions of the Judicial Committee is binding 
on me. But I do not view the decision of the 
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Federal Court as laying down any law contrary 
to the current of the pronouncements of the 
Judicial Committee It is not open to me to 
depart from any principle laid down by the 
Federal Court, but it isopen to ine ‘to examine 
the facts on which that decision rested k to dis¬ 
cover how far the principle oi which stress is 
laid applies to the facts' of the case I am dealing 
with. 

[ 122 ] I have stated earlier in this opinion that 
the facts in this case are distinguishable from 
those in Jati?idranath's case. I now give my 
reasons. The omnipotence of the Governor to 
enact laws, within tho powers assigned to him, 
cannot be questioned any more than the powers 
of the Provincial Legislature. That the Governor 
could by hi3 ordinance amend the laws enacted 
by the Provincial Legislature is conceded at the 
Bar. All that the Governor has done is to enaot 
that in place of the period of one year the Act 
shall now run so long as tho Provincial Govt, 
may appoint. The Governor has not abdicated 
his powers. The Act is still a temporary Act, but 
rather than fix the duration thereof at one year, 
the Governor exrcising his own volition has left, 
the ’appointed day’ for its termination to the 
Provincial Govt. Just as ‘the appointed date* for 
bringing the statute into operation can be left to 
the executive a power which so far as I am 
aware has not been questioned by the Privy 
Council or the Federal Court—the power to 
terminate the statute can be left to the executive 
provided there is not coupled with it any legis¬ 
lative discretion. This ha3 been done in England, 
in the Colonies, in America, k in India times out' 
of number. In all such cases the legislative will 
is exercised by the legislature, & tho cnly thing 
left to the executive to determine is when to 
bring the legislation into operation. It is a 1 
subject connected with ‘the time k the manner’, 
4 the act of the executive is directly 4 imme. 
diately under 4 by virtue of the Act.’ 

[123] It has never been doubted that in such 
cases there has been an exercise of judgment 4 1 
discretion by the legislature itself, 4 just as the 1 
making of rule3 4 regulations incidental to actual 
legislation to supplement 4 complete it can be 
left to some other authority, the fixation of time 
and place at whioh it shall come into operation 
or cease can also be left tD another authority 
provided no aotual powers of legislation are 
granted simultaneously as was done in Jatindra* 
nath’s oase. 

[124] In the words of Duff J. (later O.J.O.) in 
Gray's case. (1918) 42 D. L. R. l. 

"There is no attempt to substitute the exooutlve for 
parliament in the sense of disturbing tho existing balance 
of constitutional authority by aggrandisieg the preroga¬ 
tive at the expense of tho legislature. The powers 
granted could at any time be revoked & anything dbne 
under them nullified by parliament, which parliament 
did nob, 4 for that matter oould not, abandon any of ita 
own legislative jurisdiction-' 
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[125] In my judgment the Ordinance of the 
Governor A Act XXXIX [39] of 1947 were valid. 

[12G) It remains only to add that if I had held 
that the Ordinance was ultra vires I would have 
also held that the Act expired on 30-9 1947. In 
the view I have taken of the matter, I need not 
have discussed this, but as a question of some 
constitutional importance is involved I feel com- 
pelled to give my reasons. 

[127] The original section read : 

“It shall come into force on 1-10 194G 4 shall remain 
in operation for a period of one year* 

The underlined (here italicised) words alcne were 
amended. If the amendment is unconstitutional we 
must leave it completely out. We cannot use the 
intention underlying that amendment to take the 
place of enactment. We cannot read the legislative 
act of the Governor as involving a repeal 4 a re¬ 
enactment 4 give effect to the repeal though nob 
the enactment. To do that would leave the 
original section truncated, & besides, there is no 
authority to give effect to a mere legislative 
intent or purpose. As Lord Watson said in 
Salomon v. Salomon Co. (1897) A. c. 22 at p. 38: 

“ ‘Intention of the legislature' is a common but very 
slippery phrase, which, -popularly understood, may 
signify anything from intention embodies in a positive 
enactment to speculative opinion as to what the legisla¬ 
ture probably would have meant, although there has 
been an omission to enact it. In a Court of law or equity, 
what the legislature intended to be done or not to be 
done can only be legitimately ascertained from that 
which it has chosen to enact, either in express words 
or by reasonable or neoessary implication." 

[128] Further this intention k meaning though 
it is to be gathered from all that the legislature 
has said including that which is ineffective for 
want of power, can only be so gathered when the 
valid k invalid portions are passed together. 
When the anendment comes later & is uncons¬ 
titutional it has no effeit whatever. 

[129] This proposition, which to my mind is 
clear enough, receives support from high autho- 
rity in America. In Davis v. Wallace , 257 U. 8. 
485, it was held that “an existing statute cannot 
be recalled or restricted by anything short of a 
constitutional enactment." Again in Truax v. 
Corngan t 257 U. S. 912 at pp. 341, 342 it was held 
that where an amendment was declared invalid 
& unconstitutional, the amendment could not be 
given the effect of repealing it. See also Waters 
Pierce Oil Co. v. Texas , (1900) 177 U. s. 28 at 
p. 47. 

[130] In Frost v. Corporation Commissioners , 

278 U. S. 505 Sutherland J. observed : 

“Hero it is conceded that tie statute, before tho 
amendment, was entirely valid. When passed, it ex¬ 
pressed the will of tho legiilature which enacted it. 
Without an express repeal, a different legislature under¬ 
took to create an exception, but, since that body sought 
toexpre68 its will by an amendment, which being un¬ 
constitutional, is a nullity k therefore, powerless to 
work any change in the existing statute, that statute 
must stand as the only valid expression of the legisla¬ 
tive intent." 

Sutherland J. goes on to say : 
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“The question is not affected by the fact that the am. 
endment was accomplished by inserting the proviso in 
the body of the original section k re-enacting the whole 
at length. * 

This last observation will apply the amending 
Act. 

[ 131 ] In the Michigan Court, Cooley J. said 
in Campan v. Detroit , 14 Mich. 276 at p. 286 : 

“But nothing can come in conflict with a nullity, <fe 
nothing is therefore, repealed by this Act on the grouud 
solely of its being inconsistent with a section of this 
law whioh is entirely unconstitutional & void." 

[132] In Carr v. State, 22 Am. St Rep. 624 the 
Supreme Court observed as follows : 

“We suppose is clear that no law can be changed or 

repealed by a subsequent Act which is void.. , An 

Act which violates the Constitution has no power, A 
can, of course, neither build up nor tear down. It can 
neither create rights nor destroy existing ones. It is a 
empty legislative declaration without force or vitality." 

[133] Thus, the amending ordinance would fail 
to achieve its purpose completely if the proposed 
amendment was beyond the competence of the 
Governor k must be ignored. 

[134] As a result the Act would have expired 
at the end of one year from 1-10-1946. The 
Amending Act (XXXIX (39) of 1947) was passed in 
November 1947, k the assent of the Governor. 
General, which was given on 14-11-1947, was pub¬ 
lished in the Central Provinces k Berar Gazette 
Extraordinary on 17-11-1947. By that time the 
Act had expired k there was nothing to amend. 
This result is reached on Jatindranath's case. 
There also the Amending Bihar Aot v [6] of 1949 
was not given effect to because it has come too 
late. 

[1351 However, in the view I have taken of 
that case the question does not arise. 

[136] It was faintly argued that the rules made 
under the authority of the Act are ultra vires 
as they give unohartered power to the Provincial 
Govt. Tho limits within whioh such rules or 
orders can be made have been fixed k determined. 

To quote again from Duff J.: 

“The true view of the effect of this type of legislation 
is that suboidirate bedy in which the law-making 
authority ie vested by it is intended to act'as the agent 
or organ of the Legislature k that the acts of the agent 
take effect by virtue of the antecedent legislative de¬ 
claration (express or implied) that they shall have tha 
fo.ee of law. Maitland’s Constitutional History, pp. 1, 
15, et. seq." 

[137] For the reasons I am of opinion that the 
application be dismissed with costs. 

[138] Per Mangalmurti J. — I have had the 
advantage of reading the opinions whioh my 
learned brothers Hidayatullah & Mudholkar JJ. 
propose to deliver. We are unanimous that the 
application must be dismissed. I agree with all 
the conclusions of my learned brother Hidayat- 
ullah J. & reasons therefor 4 do not propose to 
record a separate opinion. 

[139] Per Mudholkar J.—This is a petition 
under Art. 226 of the Constitution in whioh the 
applicant, who is the landlord of the house of 
which non-applicant 4 is the tenant, has ohal- 
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lenged the validity o£ the order passed by non¬ 
applicant 2, the Deputy Commissioner, Akola, 
reducing the rent of the house from Rs. 100 per 
month, which was the contract rate, to Rs. 40 per 
month. The order was passed by the Deputy Com¬ 
missioner in appeal in exercise of the powers con¬ 
ferred on him by cl. (6) of the Central Provinces 4 
Berar Letting of Houses and Ront Control Order, 
1949 read with cl. ( 21 ) thereof. The Rent Control 
Order was promulgated under Cl. ( 2 ) of the Cen¬ 
tral Provinces & Berar Regulation of Letting of 
Accommodation Aot, XI (ll) of 1946. 


[140] The first ground on which the order of 
the Deputy Commissioner is challenged is that 
long before the date on which it was passed, 
the Central Provinces 4 Berar Regulation of 
Letting of Accommodation Act had itself expired, 
with the result that on the day on which the 
State Govt, promulgated the Rent Control Order, 
it had no power so to do 4 consequently the 
Deputy Commissioner could not interfere with 
the contract entered into between the applicant 
A non-applicant 4. 

[141] It is no doubt true that the Regulation 
of Letting of Accommodation Act, which came 
into force on 1-10-1946, was, by virtue of the 
provisions of sub-s. (3) of s. l thereof, to remain 
in operation for a period of one year only. This 
provision, however, was amended by .Ordinance 
NO. IV of 1947 promulgated on 30-9-1947 published 
in a Gazette Extraordinary on the same day. 
Ol. 2 of the Ordinance runs thus: 

H In 8ubs. (3) of 8. 1, Central Provinces 4 Berar 
Regulation of Letting of Accommodation Act, 1946, 
for the words ‘remain in operation for a period of or.e 
year’ the words ‘cease to operate on such date is the 
Provincial Govt, may by notification appoint in this be¬ 
half* shall be substituted.’* 

II may be mentioned that on the date on which 
tho Ordinance was passed, the Legislature was 
not in session 4 therefore the Governor had to 
resort to his power under 8. 88, Government of 
IndiaAcfc, 1936, 4 make the Ordinance. This Ordi¬ 


nance was eventually superseded by the Cenfcri 
Provinces 4 Berar Regulation of Letting i 

Accommodation (Extending) Aot, 1947, which r« 

ceived the assent of the Governor-General c 

14-11-1947. S. 2 of that Aot provides as follows: 

"For eub s. (3) of S. 1, Central Provinoea & Beri 

Regulation of Letting of Accommodation Act, 19; 

(XI (11) of 1946), as amended by the Central Proving 

& Berar Regulation of Lotting of Accommodation (E 

tending) Ordinance, 1947 (IV (4] of 1947) (hereinaft 

\ ci) ' the fo,,owin S sub-sectlc 
shall be substituted, namely: 

(8) It shall oeaae to operate on suoh date as the Pr 
tehair >• ' mfty * by notiflcation appoint in th 

[142] Shri Phadke, who appears for the appl 
oant, points out that some of the provisions 
the Act permit promulgation of orders repugnai 
to certain Aote of the Central Legislature, or I 
oertain exiting laws, with respect to matte 
enumerated in the Concurrent Legislative List 
that therefore the Governor could not promu 


gate the Ordinance without instructions from the 
Governor-General. In this connection, Shri 
Pbadke relies upon the provisions of S. SS, Govt, 
of India Act, 19.'5. He says also that the Ordi¬ 
nance does aot show on its face that the Gover¬ 
nor acted upon instructions from the Governor- 
General & that there is no evidence to show that 
such instructions were received by the Governor. 

If indeed the Ordinance has an effect of the 
kind contended for by Shri Phadko —it I shall 
assume that it has—there is no-doubt- that S. 89 
does make it obligatory upon the Governor to 
obtain the previous instructions oi the Governor. 
General. We have, however, been assured by tk6 
learned Advocate-General that the Ordinance in 
question was promulgated ODly after the receipt 
of instructions from the Governor-General in 
this regard. He also refers us to a copy of the 
telegram dated 29-9-1947 received by the Govt. 

of the Central Provinces which runs as follows: 

“CODE TELEGRAM 

Most Immeiiate. Despitcbed New Delhi 29-9 47 

Received Nagpur 29 9-47 
From - Foreign, New Delhi, 

To—C. P. Nagpur. 

No. 8095. Following from HOMES To Secretary 
Civil Supplies Department. 

Yonr letter No. 6290/6784 VII PC., dated 19 9-1947. 
Governor-General Approves promulgation ol Central Pro¬ 
vinces & Berar Regulation of Letting of Accommodation 
(Extending) Ordinance 1947.” 

It seems to me that the statement of the learned 
Advocate-General, taken along with this tele¬ 
gram, is quite sufficient to show that the 
Ordinance was promulgated after the receipt of 
instructions in that regard from the Governor- 
General. The faot that the receipt of previous 
instructions is not stated in the Ordinance itself 
does not affect its validity beoause there is no 
statutory reiuirement for publishing the faot of 
such instructions in the Gazette. 

(143] It is, however, said that since, under 
S. 88 ( 2 ), Govt, of India Act, an ordinance pro- 
mulgated by the Governor is deemed to be an 
Aot of the Provincial Legislature, reserved for 
the consideration of the Governor-General & 
assented to by him & since no date is specified 
therein for its commencement, it would come 
into force under S.-8 (l), Central Provinces Gene¬ 
ral Aot, 1914, on the date on whioh the assent 
thereto of the Governor or tho Governor-General 
is published in the offioial gazette. Therefore, ib 
is said, the faot of the Governor-General's assent 
ought to have been published in the gazette & 
since it was not so published, the Ordinance 
did not at all come into operation. In my opi. 
nion, the premise for this argument that the 
Ordinance in question required the Governor. 
General's assent is erroneous. The pre-requisites 
for the Ordinanoe were the instructions of the 
Governor-General. S. 8 (l). Central Provinces 
General Glauses Aot does not require the publi¬ 
cation of the faot that the instructions of the 
Governor-General were received. An ordinanoe 
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promulgated under S. 88 ( 2 ), Govt, of India Act 
is to have “the same forced effect as an Act of 
Provincial Legislature assented to by the Gover¬ 
nor” & therefore under S. 3 (l), General Clauses 
Act such an ordinance comes into force on the 
date of its publication in the Official Gazette. The 
Ordinance in question was, as I have already 
mentioned, published in the Central Provinces 
Gazette Extraordinary of 30 9 1947 Sc so it came 
into operation from that date. 

[144] A further argument is advanced which is 
to the effect that the fact of the assent of the 
Governor to the Extending Act of 1947 was not 
published in the Gazette but only that of the 
Governor.General’s assent was published there¬ 
in Sc so the publication of the Act in the official 
Gazette is ineffective. The Act doe3 not state the 
date of its commencement Sc as it was not duly 
published in the Central Provinces Gazette, 
Shri Phadke says that it never came into force. 
This argument ignores S. 75, Govt, of India Act 
which is as follows: 

“A Bill which has been passed by the Provincial 
Legislative Assembly or, in the case of a Province hav¬ 
ing a Legislative Council has been passed by both 
Chambers of the Provincial Legislature, shall be present¬ 
ed to the Governor, & the Governor in his discretion 
shall declare either that he assents in His Majesty’s 
name to the bill or that he withholds assent therefrom 
or that he reserves the Bill for the consideration of the 
Governor General.” 

I have omitted the proviso as it is not relevant 
hero. The section makes it clear that when a Bill 
i3 passed by the Provincial Legislature, the Gov¬ 
ernor has three courses open to him (l) give his 
assent to the Bill in the name of His Majesty or 
(2) withhold his assent thereto or (3) reserve the 
Bill for the consideration of the Governor-Gene¬ 
ral. Where the Governor follows, as in this case, 
the third course, there is no question of his giv¬ 
ing an assent to the Bill. To such a case, 8. 76 (l), 
Govt, of India Act, applies. The relevant portion 
of s. 76 is as follows: 

‘‘When a Bill is reserved by a Governor for the con¬ 
sideration of the Governor-General, the Governor-Gene- 
ral shall in his discretion declare, either that he assents 
in His Majesty's name to the Bill or that be withholds 
assent therefrom, or that he reserves the Bill for the 
signification of His Majesty's pleasure thereon.” 

So, c it is for the Governor-General to assent to 
the Bill “in the.name of His Majesty”. Once such 
an assent is given, there is nothing for the Gov¬ 
ernor to do, for two authorities are not required 
for giving an assent to a Bill “in the name of 
Hi3 Majesty “ For these reasons, this argument 
of Shri Phadke must be rejected as equally un- 
tenable. 

[146] It is next argued that the Ordinance as 
well as the subsequent Extending Act of 1947 
delegate to the State Govt, the power to deter¬ 
mine the duration of the Act, that such a delega¬ 
tion is void & that consequently the Act of 1946 
must be regarded as not amended at all Sc to have 
•expired on 30 9-1947 which was the date on which 
it was to expire by virtue of the provisions of 
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sab 8. (3) of S. 1. In support of his contention the 
learned counsel relie3 on the decision of the 
Federal Court in Jatindra Nath v. Province of 
Bihar , A. I R. (36) 1949 F. 0. 175. 

.146] In that case, the question was whether 
the proviso to Sub s. (3) of s. 1 , Bihar Mainten- 
ance of Public Order Act (v [ 5 ] of 1947) which 
empowered the Provincial Govt, to extend by 
notification the duration of the Act (which was 
originally one year from the date on which it 
came into force) for a further period of one year 
with such modifications, if any, provided a re. 
solution to that effect was passed by the Bihar 
Legislative Assembly Sc agreed to by the Bihar 
Legislative council, amounted to delegation of 
legislative power. The majority of the Judges of 
the Federal Oourt came to the conclusion that the 
extension o( the period during which a law is to 
remain in force is a matter for the legislature 
alone to determine Sc that the delegation of the 
power to the Provincial Govt, to extend a law by a 
notification amounts to a delegation of legislative 
power & is consequently void. This decision is 
sought to be distinguished by the learned Advocate- 
General on the ground that here what we are 
concerned with is not the extension of the period 
during which a law is to remain in force but with 
merely fixing a date on which the law was to 
cease to remain in operation. 

[147] He further says that the Legislature by 
amending sub-s. (3) of section 1 had already dec¬ 
lared its will that the law was not to remain in 
operation for all time & merely left it to the Pro¬ 
vincial Govt, to name the date on which it was 
to cease to operate Sc that this amounts to a 
delegation of merely a non-legislative power. He 
adds that since it is within the competence of a 
legislature to provide in a law that it shall oome 
into force on such date as the Governor or some 
other authority appoints, the legislature is equally 
competent to say that it shall cea38 to operate on 
such date as the Provincial Govt, may by notifica¬ 
tion appoint. The learned counsel for the applicant, 
on the other hand, refers to the following obser- 
vations of Kania C. J. in Jatindra Nath's case t 
Sc states that they conclude the matter in favour 
of the contention raised by him: 

"It is for the Legislature to state how long a particular 
legislation will bo in operation. 

& then, later- , 

"I do not think tho extension of the Aot beyond the 
first year by the Notifications can escape being classed as 
delegated legislation. It is not and oannot be disputed 
that delegated legislation, will be ultra viresV 

[148] His Lordship has also said 

“The power to modify an Act of a Legislature without 
any limitation on the extent of tho power of modification, 
is undoubtedly a legislative power. ... It seems to me, 
therefore, that tho power contained in the provibO is 
legislative.” 

But thereafter His Lordship has also observed: 

"Even keeping apart tho power to modify the Act 1 
am unable to construe tho proviso, worded as it is, 
conditional legislation by the Provincial Govt. 
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From this it is clear that the decision of his 
Lordship was based upon two independent reason J . 

[ 149 ] Fazl Ali J. who was one of the five Judges 
who decided the case, no doubt took a different 
view on the point, while Patanjali Sistri J. another 
learned Judge who was party to the decision, 
did not express any definite opinion thereon but 
rested his decision on a narrower ground. The 
remaining two judges, llahajan & Mukhorjea JJ. 
give two reasons for their decision: That the pro¬ 
viso was bad not merely because it gave power to 
the Provincial Govt, to modify the Act but also 
because it gave power to extend the duration of 
the Act beyond one year & up to two years. 

[150] The relevant observations of Mahajan J. 
are to be found in para 2G of the repcrt: 

"In my op'nron, no external boly can be delegated 
with the duty of making modifications in a statute, but 
that is what the proviso has done. This novel device of 
defeating the Constitution Act adopted by the Provincial 
Legislature cannot have the approval of this Court. It is 
a danrerou? device to defeat the clear A* unambiguous 
provisions of the Constitution Act & if encouraged may 
lead to the substitution of new law making bodies under 
cover of so-called conditional legislation. If both the 
Houses of the Provincial Legislature were to meet to pass 
a resolution, one fails to understand why could they not 
meet to re-enact the law for a farther period of one year; 
instead of passing a resolution, a Bill could be mooted 4: 
passed A assent of the Governor obtained. I am further 
of the opinion that the power given to extend the life of 
the Act for another year in the context of the language of 
8. 1 (9) also amounts to an act of legislation <fc does not 
fall under the rule laid down in The Queen v. Burak , 

5 I. A. 178. The Act in a mandatory form stated that it 
shall be in force for ono year only. That beiog so, tbe 
power given in the proviso to re-enact it for another year 
is legislative power & does uot amount to conditional 
legislation." 

Besides this, he has said in para 25 of the report 
that the conferral of a discretion on Provincial 
Govt, to continue an Act or to modify or vary it 
is delegation of legislative power. 

[151] Mukherjea J. has observed as follows in 
para 65 of the report: 

“In my opinion, the validity of the proviso to S. 1 (9) 
Bihar Maintenance of Public'Order Act.oannot be upheld 
on the ground of its being a piece of contingent Legisla¬ 
tion It oannot also be supported on the ground that 
what it delegates is a mere non-legislative funotion. The 
duration of a statute is a matter for determination by the 
Legislature itself. From the language of sub-s. (9) of 8 1 

6 that of the proviso, it is difficult to say that the 
Legislature fixed the duration of the Act at two years 
from the date of the commencement & left It to the Pro- 
vlnoial Govt, to determine at tbe end of one year in 
consultation with tbe two Houses of the Bihar Legislature 
whother the Act should be in operation for one year more. 
If that was the real intention of the Legislature, it might 
have been argued that it was a piece of conditional legis- 
lation only. That this was no! tho intention of the 

SI" U aV 3 t ' V We7 ! r v.« c, - ear from the faot that the Pro¬ 
vincial Govt, is authorised to decide at tho end of the 

m9re »y wh ^er the Act should be continued for 
another year but whether the Act itself should be modified 

T ° a Btatute ia certainly to 

! 0fc ' N ° r€Bkrict *°°8 bavo been laid 
be^ade g " dl ° 8 ° ,th ° modificatioDB thak could 

It is true that he has also said that the powers 
given to the Provincial Govt, to extend the dura- 
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tion of the Act & to modify it are so clearly 
iotor-related as to be inseparable That was, how¬ 
ever, in connection with an argument addressed 
by Ur. Mitter on behalf of the Province of Bihar 
that as the Provincial Govt, had not modified any 
provision of tho Act, the power conferred upon it 
to modify it be separated from tho power to 
extend the Act k the extension held valid. Reading 
para. 55 of the report as a whole, it would apt ear 
that his Lordship rested his decision on two or 
perhaps three separate grounds, that the power to 
extend the duration of an Act ie legislative power; 
that at any rate when such power is coupled 
with the power to modify the Act, it amounts to 
delegation of legislative power. That whether the 
Act is modified or not. the two powers conferred 
by the proviso being inseparable, the exttDsion 
of the Act for a further period amounts to exercise 
of legislative power. 

[152] The learned Advocate-General, however, 
says that the observations of the learned Judges 
to the effect that the power to determine the 
duration of an Act is a legislative power are 
merely o'iter, that they are opposed to a long 
line cf decisions of the Privy Council k that this 
Court should preferably follow the Privy Council 
decisions than what is set out in these observations. 

[1531 There is no doubt that the Privy Council 
has laid down clearly in Queen v. Burah, (1878) 
3 A.C. 889; Russel v. The Queen, (1882) 7 A.c. 829; 
Bodge v. The Queen, (1883) 9 A.C. 117 ; Powell v. 
Apollo Candle Co., (1885) 10 A c. 282 ; Maritime 
Bank of Canada v. Receiver-General of b'ew 
Brunswick, (1892) A. C. 437 k Croft v. Dumphy, 
(1933) A. C. 156, that though the powers of the 
Indian k Dominion Legislatures are expressly 
limited by the Act of the Imperial Parliament 
which created those legislatures, still, acting 
within those limits, no such legislature is in any 
sense an agent or a delegate of tbe Imperial 
Parliament which created those Legislatures, still, 
acting within those limits, no such legislature 
is in any sense an agent or a delegate of the 
Imperial Parliament but has k was intended to 
have, plenary powers of legislation at large, k of the 
same nature, as those of the Parliament itself. 
When such a legislature exercises its powers, ic 
does not aot as an agent of the Imperial Parliament 
but exercises authority as plenary * as ample 
within the.limits prescribed by the Imperial Aot 
creating it “in the plenitude of its power possessed 
k could bestow". In the words of Lord Halsbury 
L. C., in Riel v. The Queen, (1885) 10 A. c. 676 , 
the power such as that conferred on a Dominion 
Legislature must be construed so as “to authorize 
the utmost discretion of enactment for the attain, 
ment of the objects pointed to." These observations 
were made by hie Lordship while oonsidoring the 
power of the Dominion Parliament to legislate for 
the peace, order k good Government of Canada. 
The deoision in George Walkem y.L .if. D. P 
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Board , A. I. R. (26) 1939 P. C. 36, proceeds on tbo 
same basis. 

[154] One fundamental difference between the 
position of the British Parliament 4 that of a 
Dominion Legislature (as of the former Indian 
Legislature) must bo borne in mind. It is 
that the latter owes its existence to a written 
constitution 4 is. therefore, subject to it while 
the former operates under no such limitation. 
Thus, the British Parliament is not fettered by 
any restrictions, in the matter ol delegation even 
of its legislative powers as, indeed, it has delegat¬ 
ed such power to the Legislatures of the Domi¬ 
nions 4 the Colonies— whereas a Dominion 
Legislature is incompetent to delegate purely 
legislative power, at any rate in a substantial 
way. This seems to follow from all the decisions 
of the Privy Council to which I have already 
referred. 

[155] The reason for the rule that Legislature 
cannot delegate its legislative power is that the 
Constitution having conferred upon the Legisla- 
ture alone the power to legislate, it is not within 
the competence of the Legislature to abdicate its 
functions and surrender that power to any other 
body or authority or person. Indeed, if a Legis¬ 
lature were enabled to do so, it would be bringing 
into existence a law-making authority which is 
wholly outside the Constitution. A distinction 
must of course be drawn between delegation of 
legislative power 4 delegation of non legislative 
power, such as the power to make rules, bye-laws 
and other similar things for carrying out the 
purposes of a law enacted by the Legislature. 
This latter, which is known as subordinate 
Legislation, can well be left by a Legislature to 
an administrative body or some other authority 
but not so the power to enact the main legisla¬ 
tion. Similarly, it is open to the Legislature to 
pass conditional legislation, that is, legislation 
which leaves it to another authority to prescribe 
the time of its commencement or the area of its 
operation after ascertainment of certain facts. 
Fairly recently the Privy Council in Emperor v. 
Benoari Lal % A.I.R. (32) 1945 P. C. 48, upheld the 
Speoial Criminal Courts Ordinance No. 2 of 1942 
framed by the Governor General which authorised 
the Provincial Govt, to set up Special Courts 
within their jurisdiction 4 determine the class or 
classes of case3 which could be tried by such 
Courts. An objection was taken that this 
amounted to delegation of legislative power. 
Overruling it, Lord Simon observed : 

"This is not delegated legislation at all. It is merely 
an example of the not uncommon legislative arrangement 
by which the local application of the provision of a statute 
is determined by the judgment of a local administrative 
body as to its necessity." 

[ 156 ] The question then is whether the power 
given by the Amending Act of 1947 to the Provin¬ 
cial Govt, to determine by notification the date 
on which the Act should cease to remain in force 
is something short of delegation of legislative 
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power. Indeed, the observations of the learned 
Chief Justice of India 4 two of his colleagues, in 
Jatindra Nath's case make it clear that it is for 
the Legislature to prescribe the duration of an 
Act which was one of the reasons given by each 
of them in support of his decision in that case. 
In the face of these observations, it would be 
difficult to say that the provision to the extent 
that it authorised the Provincial Govt, to deter, 
mine the operation of the Act is not delegation of 
legislative power. The learned Advocate-General 
however, says that the Legislature had fulfilled 
its legislative function in the matter of prescrib¬ 
ing the duration of the Act because by leaving it 
to the Provincial Govt, to determine the date of 
the cessation of the Act, it had declared its will 
that the Act was not to be of an unlimited dura- 
tion. I am afraid I cannot accept the contention 
because by leaving it to the Provincial Govt, to 
appoint the date for the cessation of an Act it 
cannot be said to have exhausted its legislative 
power with regard to the particular matter. The 
Legislature 4 no other authority could prescribe 
the precise duration of an Act 4 until it did that, 
a residuum of the legislative power must be re¬ 
garded as unexercised. In leaving it to the 
Provincial Govt, to exercise that power, the 
Legislature has done nothing less than delegating 
a portion of its legislative power to the Provin¬ 
cial Govt. This it could not do without over- 
steping constitutional limits. 

[157] I am clear that the impugned provi¬ 
sion is not conditional legislation. What is con¬ 
ditional legislation is described by Lord Selborne 
in The Queen v. Burah t (1878) 3 A. C. 889 to be 
legislation which the proper legislature after 
exercising its judgment as to “place, person, 
laws, powers” entrusts to another authority to 
determine the time of its commencement 4 
the manner of carrying it into effect (such as 
determining from time to time the area of its 
operation). Ho does not include within this 
description legislation the duration of which is 
to be determined by another authority. Indeed, 

his observations at page 90R, 

" The conditions hating been fulfilled, tho legislation 
has now become absolute” 

made concerning the effect of the application of 
Act XXII (22) of 1869 by the Governor-Gemral to 
the Khasi 4 Jaintia Hills, appear to preclude 
the inference that legislation of the kind im¬ 
pugned here falls within the oategory of condi¬ 
tional legislation”. For, only legislation whioh 
at its inception is inchoato is capable of becom¬ 
ing absolute after the fulfilment of the condition. 
As observed by Mahajan J. in Jatindra Nath s 

case : ' 4 , ... 

“Distinction between delegation of power to make tne 
law which necessarily involves a discretion as to what 
it shall be, & conferring discretion or authority as to 
its execution to be exercised under 4 in pursuance of toe 
law is a truo one 4 has to be made in oil cases where 
such a question Is raised. In cases of conditional leglfl- 
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lation on fulfilment of the condition, the ^^slatiou ba. 
comes absolute. But in *asei of delegated [eg'elatioQ, 

the delegate has to take a decision that . lc | l ® 

lation is to continue or has to be modified or amended or 

Here, the delegate, i. e.. the Provincial Govt, 
has to decide npon the point of time at which 
the legislation was to cease to continue a: this 
fall 9 within the description of delegated legis¬ 
lation given by Mahajan J. 

[ 158 ] Those cases in which the Privy Council 
has upheld the validity of laws enacted by 
Dominion Legislatures, leaving it to the execu¬ 
tive Govt or some other authority to determine 
when to bring a law into foroe k in which area 
to apply it, are distinguishable because a law 
which has already been enacted is one thing k 
enacting a law or putting an end to a law (which 
is the same thing as repealing it) is another. 
Enacting a law k repealing a law are purely 
legislative functions. Applying or not applying 
a law or, having applied the law, to withdraw it 
(when the provisions of the law permit such a 
course) is an administrative function, k while the 
power in regard to the latter is susceptible of 
delegation, the power in regard to the former is 
not. In none of the Privy Council cases to which 
I have referred was it held that the power to 
efface a law from the statute book could be dele¬ 


gated. Indeed, whon a law of a Provincial Legis¬ 
lature in a Dominion went to the length of 
delegating to the voters the power to make and 
repeal laws, the Privy Counoil held in In re 
The Initiative And Referendum Act, (1919) 
A. C. 935 at p. 945: 

“No doubt a body, with a piwer of legislation on the 
subjects entrusted to it so ample as that enjoyed by a 
Provincial Legislature in Canada, could, while preserv¬ 
ing its own capacity intact, seek the assistance of 
subordinate agencies, as had been done when in Rndge 
v. The Queen, (1883) 9 A. C. 117, the Legidaturo of 
Ontario was held entitlol to entrust to a Board of Com- 
raissiouers authority to enact regulations relating to 
taverns; but it does not follow that it can create & 
endow with its own oapacity a new legislative powor 
not created by the act to which it owes its own exis¬ 
tence." 
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would remain in force in a particular county or 
city. I may, however, paint out that in that 
case the effect of the exercise of the particular 
power by the authority on whom the power 
was conferred did not bring the statute itself to 
end. As I have already said to apply or not to 
apply a law to a particular area or, having ap¬ 
plied it, to withdraw it, is not a legislative func¬ 
tion at all. All the same, I thought it desirable 
to refer to the decision in Russell's case in parti¬ 
cular because there U an apparent similarity 
between that case k the present one. 

[160] The other decision to which I would 
make reference is that in George JValkem v. 
L. AT. D. P. Board, A. I. R. (26) 1939 P. C. 36. 
There, Lord Atkin, delivering the judgment of 
the Board, has observed: 

“The third objection is tint it is uot within the 
powers of. the Provincial Legislature to delegate so- 
called legislative powers to the Lieutenant-Governor in 
Councilor to give him powers of further delegation. 
This objection appears to their Lordships subversive of 
the rights which the Provincial Legislature enjoys 
while deii'mg with the matters falling within the olis3 
ses of subjects in relation to which the oontstiution 
granted legislative posers. Within its appointed sphere 
the Provincial Legislature is as supreme ft3 any other 
Parliament; and it is unnecessary to try to enumerate 
the innumerable occasions in which Legislatures both 
Provincial and Dominion & Imperial have entrusted 
various persons and boiies with similar powers to those 
contained in this Aot." 

All that I need point out is that these observa¬ 
tions were made by his Lordship in connec¬ 
tion with the delegation of power by the 
Legislature of British Columbia to the Lieuten¬ 
ant Governor for issuing licences under the 
Natural Products Marketing (British Columbia) 
Aot, 1936, which power he was enabled to dele¬ 
gate to a Board. The power delegated to him 
and whioh be was empowered to delegate fur¬ 
ther is not a legislative power at all. Clearly, 
therefore, these observations have to be under¬ 
stood in the context in whioh they were made 
and cannot be regarded as laying down any broad 
principle of general application. 


That law altogether excluded the Lieutenant 
Govirnor k thus abrogated the power which the 
Crown possesiod through the Lieutenant Gover¬ 
nor. Here, too, the effect of the law is to remove 
the Governor from the picture k thus indireotly 
affect His Majesty’s power exeroisable under 
S. 75, Govt, of India Act, through the Governor. 
The ratio of this decision would, therefore, in 
my judgment, apply to the present case. 

(159] I, however, think it necessary to refer 
to two decisions of the Privy Council k dis¬ 
tinguish them from the present case k the case 
just oited. The first of these decisions is Russell 
v. The Queen ,f(l832) 7 A. C. 829, to whioh I have 
already referred. In that case, their Lordships 
laid down that it is open to a Provincial Legis- 
lature to confer upon any authority the power 
to determine the period for whioh a statute 


(16ll Three High Courts have deduced the same 
principles from the decision in Jatindra Nath's 
case as I have done. These decisions are Badal 
Bose v. Secretary, Govt. West Bengal, 53 C. \v. N. 
728, In re Veerabadrayya, A. I. R. (37) 1950 Mad. 
2J8 k Ram Kishan v. State, A. I. R. (38) 1951 
ALL. 181. A disienting note has, however, been 
struok by the majority in Kishori Lai v. Debi 
Prasad, A. I. R. (87) 1950 Rat. 60, who held that it 
is permissible to leave to the discretion of the 
executive Govt, to determine the duration of a 
statute. Meredith J. who was one of the Judges 
constituting the Bench, disagreed with the majo¬ 
rity <fe saying that he felt bound to aooept the 
principles laid down in Jatindra Nath'saase held 
that the particular power oould not be validly 
delegated by the Legislature to the exfoutive 
Government. 
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[162] Tbe view I have taken of the Privy Coun- 
eil decision in The Queen v. Burah, ( 1878 ) 3 a. c. 
889 k allied cases accords with that taken by the 
Calcutta & Madras High Courts & has received 
connrination from the opinion of Wali Ullah J. 
in Haul Kishan v. S'.ate, a. i. r. ( 38 ) 1951 all. 
181 , with which his two colleagues agreed, which 
was published afier I had dictated my order, 
borne of the reasons given by the learned Judge 
for holding that the delegation by an Indian 
legislature of its legislative power to another 
authority is invalid coincide with those given by 
me The learned Judge has, however, givea some 
additional reasons for coming to the particular 
conclusion k has quoted extensive authority in 
support of his conclusion. As his opinion is readily 
available for reference, I do not thi D k it necessary 
to quote extensively therefrom. I, therefore, 
express my respectful agreement with what the 
learned Judge has said in paras 46 to 49 of his 
opinion, but would quote the following passage 
from para. 67 of his opinion because it would 
facilitate the comparison of his opinion with that 
expressed by me: 

‘ It may bo observed that the Supplies Act is a tempo- 
rarj Act; as such it would continue i or a fixed period or 
until repealed or altered earlier. Whether a particular 
Act will be a permanent Act or only of a temporary 
duration is a questiou which has to be determine! bf 
the Legislature itself. It follows, therefore, that the life 
of an Act must be determined by the exercise of the 
legis ative will of the appropriate Legislature. Conditional 
legislation or delegation of a power to apply a particular 
Act which is already on the statute book to certain 
specified areas or specified classej of persons or even of 
determining the time of its commencement or the extent 
of its operation with regard to area etc., is Tory different 
from the extension of the life of a temporary Act. As 
soon as the period fixed for the operation of a temporary 
Act expires, the Act automatically ceases to operate. 

It would thus appear that there is no real analogy be- 
tween conditional legislation’ which authorizes a non- 
legislative authority to determine the commencement or 
termination of an Act A an act done in exercise of a 
power to determine the life of an enactment itself. In 
one sense the power of extending the life of an Act is 
in reality a power to revive the Act, i. e., to bring the 
Act into existence for a further period. In the present 
ca *e, by its own force, the Supplies Act remained in 
force for one year from 1-10 194G, thereafter the continu- 
auce of the Act in force for another yea.-depended 
entirely on the discretion of tbe Provincial Govt. The 
duration of a Statute is a matter for determination by • 
the Legislature itself. The prolongation of she life of an 
Act would appear to bo of the nature of an essentially 
legislative act, according to the decision of the Federal 
Court in the case olJaiindra Noth Oupta, A. I. It. (36) 
194'J F. C. 175. Delegation of such a power is. according 
to that decision, not permitted by law. In the present 
case, the prolongation, or extendon, of the life of tbe 
Supplies Act can bo effected by the Provincial Govern¬ 
ment even without the interveniion of a resolution 
passed by any of the Chambers of the Legislature of the 
province in favour of such an extensioo.” 

[1G3] Tho decision in Jatindra Nath’s case was 
applied by the Bombay High Court in Narottam - 
das v. A. P. Phillips , A. I. R. (38) 1951 Bom. 180. 

In that case, section 4 of the Bombay City Civil 
Courts Act of 1948 was challenged on the ground 
that it operates as delegation of legislative power. 


A.I.R 

The Chief Justice of Bombay, with whom h'is 
colleague agreed, held, following Jatindra Nath 
case, that the section was ultra vires the Leois. 
ature because it amounted to delegation of legis' 
htive power by the Provincial Legislature to tho 
uovt. ihis decision hai now been reversed by 
the bapreme Court. The decision of the Supreme 
Lourt is published in the March issue of All India 

J reporter & oamo to my notiae after I had dictated 
my opinion. 

d64] In order to appreciate what was held bv 
the Bombay High Court in Narottamdas' case, 
A. I. R. (38) 1951 Bom. 180, it is necessary to set 
out the relevant provisions of the Act which the 
High Court was called upon to interpret. Section 3 

of the Bombay City Civil Courts Act deals with 

the constitution of the new Court & provides that- 

The Provincial Govt, may, by notification in the 
official Gazette, establish for (he Greater Bombay a 
Court, to be called the Bombay City Civil Court. Not- 
withstanding anything contained in any law, such Court 
shall have jumdietiou to receive, try A dispose of all 
suits A other proceedings of a civil nature not exceeding 
ten thousand rupees in value A arising within the 
Greater Bombay, except suits or proceedings which are 
cognizable.” 

Then follows the four sub-clauses which exempt 
from the jurisdiction of the City Civil Court suits 
mentioned in tlnse sub-clauses. Then there is a 
proviso enabling the Provincial Govt, ’’from time 
to time, after consultation with the High Court, 
to extend by a notification the jurisdiction of the 
City Court to any suits or proceedings of the 
nature specified in els. (a) 4 (b) of that section. 
Then comes S. 4. which is as follows: 

"Subject to the exceptions specified in S 3, tha Pro¬ 
vincial Govt, may, by notification in tho Official Gazette, 
invent the City Civil Court with jurisdiction to receive, 
try 4 dispose of all suits & other proceedings of a civil 
nature arising within the Greater Bombay and of such 
value not exceeding twenty thousand rupees as may be 
specified in the Notification.” 

In pursuance of the powers conferred by this 
section, the Provincial Govt, issued a notification 
on 20-1-1950, the effect of which may be briefly 
stated to be the extension of the jurisdiction of 
the City Court to receive, try & dispose of all suits 
A other proceedings of a civil nature not exceed¬ 
ing R9. 25,000 in value 4 arising within the Greater 
Bombay, subjeot to the exceptions specified in S. 3 
of the Act. 

[165] It was contended that the whole of the 
Act was ultra vires the Provincial Legislature. In 
the alternative, it was contended that at any rate 
8. 4 was ultra vires tho Legislature. The loarned 
Judges, who decided the case, negatived the first 
contention but upheld the second one. Their 
decision was based upon the decision in Jatindam 
Nath's case. Chagla C. J., who delivered the 
judgment of the Court, has set out the reasons 
for his view as follows: 

“I should also like to point out the vory great distinc¬ 
tion that exists in constitutional law between the powers 
of Imperial Parliament 4 the powers of Proviocial Legis¬ 
lature under the Govt, of India Act. The Imperial Parlia¬ 
ment is sapreme 4 sovereign in a sense higher than the 
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Provincial Legislature. It possesses wider powers than 
the Provincial Legislature, A one ol its attributes is that 
it can create law-making h'diea which can pass laws 
which the Parliament itself can make. £ hat attribute 
is not possessed by the Provincial Legislature Therefore, 
supreme & sovereign within its own province though the 
Provincial Legislature ruay be, it is still ft creature of 
the Govt of India Act and under that Act its jurisdic¬ 
tion is confined to making of laws with regard to subjects 
contained in Sch. 7. It has no power to permit any other 
authority to pass those laws, or in other words, it cannot 
delegate its own function of law-making to hdj other 
agen y or authority. Under the circumstances, in my 
opinion, S. 4 is ultra vires the Provincial Legislature 
inasmuch as it has purported to delegate to the Provin¬ 
cial G.)vt. the power to invest the City Court with a 
jurisdiction exceeiing ten thousand rupees already con¬ 
ferred upon it by S. 3 of the Act. If that be so. the 
notification issued by the Govt, in pursuance of that Sec¬ 
tion CD 20 1-1950, is invalid A can be of no eflect. The 
result is that the City Civil Court has not been validly 
invested with jurisdiction beyond the pecuniary jurisdic¬ 
tion of ten thousand rupee}. A therefore, the jurisdiction 
to receive, try & dispose of suits & other proceedings of 
the value of over ten thousand rupees continues to remain 
vested in this High Court.'' 

With great respect to the Bombay Judges I may 
Bay that ths delegation of power made by S. 4, 
Bombay Act, was quite obviously not of a legis¬ 
lative power. The power conferred by that section 
was clearly analogous to that conferred upon an 
external authority by the Legislature in Russell 
v. The Queen , (1832) 7 A. C. 829 and Hodge v. 
The Queen , (1883) 9 a. C. 117, and must be classed 
as non. legislative. 

[ 166 ] Four of the learned Judges, who decided 
Jatindra Nath's case , heard the appeal from the 
decision of the Bombay High Court along with 
Das J. They held that the decision in Jatindra 
Nath’s case, was no authority for the view taken 
by the Bombay High Court & that the Bombay 
case stood well outside the decision of the Federal 
Court. It is pertinent to note that Mahajan & 
Mukherjea JJ. were content to say that their 
decision in Jatindra Nath’s case , wa9 based upon 
the fact that there the proviso conferred on the 
Provincial Govt, the power to modify the Aot as 
well as to extend it, whereas S. 4, Bombay Aot, 
gave no power to the Provincial Govt, to modify 
the Act. Das J. reserved his right to oonsider the 
correctness of the deoision in Jatindra Nath’s case , 
while, as I have already pointed out, Fazl Ali J. 
had taken a view different from the majority in 
Jatindra Nath’s case , & Patanjali Sastri J. had 
rested his decision on a different ground. 

[167] From the quotations given by me from 
the judgments delivered by Kania C. J. & Maha- 
jan & Mukherjea JJ., it would be clear that each 
of their Lordships has individually given two 
separate reasons for holding that the proviso to 
8ub«s. (3) of s. 1 , Bihar Maintenance by Publio 
Order Act (v [ 5 ] of 1947) was ultra vires the 
Legislature. Where a decision of a superior Court 
is based upon more than one ground or supported 
by more than one reason, it is not open to an 
inferior Court, which is bound to follow its deci¬ 


sion, to treat either of the reasons given as an 
obiter . In this connection, I think it would be 
useful to quote from a recent decision of the 
House of Lords in Jacobs v. London County Coun¬ 
cil , (I960) 1 ALL K. R. 737 at pp. 740, 74U 

“My Lords, I can entertain no doubt that Fairman's 
Cate decided that Mrs. Fairmau was a licensee on the 
premises where she sufiered damage A that that decision 
was the rado decidendi or a ratio deadend 1 (it matters 
not wLicb) of the case. It is not, I think, always easy to 
determine how far, when several issues are raised In a 
case A a determination of any one of them is decisive in 
favour of one or other of the parties, the observations on 
other issues are lo be re^ardid as obiter. That is the 
inevitable result of our system. For while it is the prim¬ 
ary duty of a Court of Justice to dispense justice to 
litigants, it is its traditional role to do so by means of au 

exposition of the relevant law.There is, in my 

opiuiou, no justification for regarding as obiter dictum 
a reason given by a judge (or his decision, because be has 
given another reason also. If it were a proper test to ask 
whether the decision would have been the same apart from 
the proposition alleged to be <biter % then a case which ex 
faci} decided two things would decide nothing. A good 
illustration will be found ia Loudon Jewellers Ltd. v. 
Attenborough, (1934) *2 K. B. 20G. In that case the deter- 
mination of one of the issues depended on how far the 
Court of Appeal was bound by its previous decisiou in 
Folkes v King, (1923) 1 K. B. 282, in which the Court 
hai given two grounds for its decision, the second of 
which <as stated by Greer, L. J. in Attenborough's case 
at p. 222 ) was that: 

4 . . . whero a man obtains possession with authority 
to sell, or to btcome the owner himself, & then sells, he 
cannot bo treated as haviug obtained the goods by larceny 
by a trick.' 

In Attenborough's case it was contendel that sioco there 
was another reason given for the decision in If olki's case, 
the second reason was obiter but Greer L. J., said, (1934) 

2 K. B. 206 at p 222 in reference to the argument of 
counsel: 

'1 cannot help feeling that if we were unhamf^red by 
authority there is muon to be said for this proposition 
which commended itself to Swift J., A which commended 
itself to me in Folkes v. King, (1923) 1 K. B. 282, but 
that view is cot open to us in view of the decision of the 
Court of Appeal in Folkes v. King, (1923) 1 K. B. 282. In 
that caso two reasous were given by all the members of 
the Court of Appeal for their decision £ wo are uot 
entitled to pick out the first reason as the rafia decidendi 
and neglect the second, or to pick out the second reasen 
as the ratio decidendi & neglect the first; we must take 
both as forming the ground of the judgment.' 

So also in Cheater v. Cater , (1918) I K B. 247, Bickford 
L. J. after citing a passage from the judgment of Mellish 
L. J. in Erskine v. AJeano, (1873) 8 Ch. A. 756 said : 

'That is a distinct statement of the law it not a 
dictum. It is the second ground giveu by tho Lord 
Justioc for his judgraont. If a Judge states two grounds 
for his judgment & bases his decision upon both, neither 
of these grounds is a diefum.' " 

[ 168 ] There is, unquestionably, a difliculty 
where the judgment of a suporior Court, consist¬ 
ing of more than one judge, have to be considered. 
Here, the difficulty is all the more greater as, on 
the one hand, wo have the conclusion of three out 
of five judges who decided Jatindra-Nath's case, 
that the power to determine the duration of a 
statute is a legislative powor <fc, on the other, the 
fact that two out of those very Judges did not 
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reiterate that view in Narottamdas case. Their 
Lordships of the Supreme Court have, however, 
not over ruler] Jatnidra Nath's case 4 so, the law 
as expounded by them in Jatindra Nath's case is 
binding on us. ( Mata Prasad v. Nageshar Sahai , 
52 I. A. 398 at p. 417.) 

[1G9) Ilarrois 0. J. has observed in Badal Bose 
v. Chief Secretary , Government , West Bengal , 53 
0. W. N. 728 : 

“It being the duty of the Federal Court uhich baa 
become the Supremo Court of India to lay down the law 
4 to state, the principles of law applicable, even its 
obiter dicta must ordinarily be followed by inferior 
Courts, including High Courts, unless there is very good 
reason for not doing so." 

It is difficult to say tint the particular reason 
given by three of the learned Judges of the Fede¬ 
ral Court in Jatindra Nath's case is an obiter 
dictum and so, though two of them have not 
chosen to reaffirm it in Narottamdas* case, I 
consider that it is binding on this High Court, at 
any rate, till it is expressly overruled by the 
Supreme Court. In the circumstances, I feel 
bound to hold that the delegation of the power to 
determine the duration of an Act is invalid. 

[170] The next question is, what is the effect of 
all this ? According to Sh»i Phadke, the Ordin¬ 
ance as well as the Amending Act of 1947 must be 
ignored 4 consequently the Central Provinces 4 
Berar Regulation of Letting of Accommodation 
Act, 1946 must be held to have expired on 30-9- 
1947. Thus, ho says, there was no lawful autho- 
rity for making the Central Provinces 4 Berar 
LettiDg of Houses 4 Rent Control Order 1949 
under which the Deputy Commissioner has inter-' 
fered with the contract between the applicant 4 
non-applicant 4. 

(171] I do not think that either the Ordinance 
or the Amending Act of 1947 can be ignored. For, 
it was unquestionably within the competence of 
the Governor to make an Ordinance amending 
the provisions of the Act of 1946 4 of the Legis 
labure to pass an Act-for the same purpose. In 
other words, there was no absence of initial juris¬ 
diction in the Governor to make the Ordinance 
or in the Legislature to enact the Amending Act, 
impliedly repealing the provision which had 
limited its duration to one year 4 substituting in 
its place a difficult provision. What neither the 
Governor nor the Legislature could do was dele¬ 
gation of legislative power to the Provincial 
Govt. Therefore, while the Act of 1946 will now 
he deemed to contain the provision made by the 
Amending Act of 1947, that part of the provision 
which delegates to the Provincial Govt, the power 
to appoint the date for the termination of the Act 
will have to be ignored as it is invalid : 

"Simply because a statute happens to be unconstitu¬ 
tional or invalid in part, does not neces-rarily mean that 
the part which is not invalid must also fail." (Crawford, 
Statutory Construction, p 216; see aleo Connolly v. 
Union Sewer Pipe Co. t (1902) 184 U. S. 510) 
iThe Act of 1946 will thus have to be regarded as 
a law of which the duration has not been pres¬ 


cribed 4, according to the recognised rule ofi 
construction, to be a "perpetual" Act in the sensei 
that it shall remain in force until it is repealed] 
by the legislature. It may be said that upon this* 
construction a temporary Act has been made per¬ 
petual 4 that this would not bo in accord with 
the will of the Legislature. On the other hand, 
if the Ordinance 4 the Act are ignored, the law 
will have to be regarded as having expired on 
1-10-1947 whereas tho Legislature had expressly 
intended to keep it alive. It would, therefore, be 
more closely in accord with the intention of the 
Legislature to hold that the Act has become per¬ 
petual rather than to hold that it has expired. I, 
therefore, think that even if regard is to be had to 
the intention of the Legislature, the former cons- 
truction ought to be placed in preference to the 
latter. 

[172] The next part of tho argument is directed 
against tho Rout Control Order of 1949. It is said 
that this Order is invalid because it is a piece of 
delegated legislation and, besides, it had not 
receive! tho assent of the Governor-Genoral under 
S. 107, Government of India Act. 

[173) The relevant part of S. 107 is as follows: 

"Where a Provincial law with respect to one of the 

matters enumerated in the Concurrent Legislative list 
contains any provision repugnant to the provisions of an 
earlier Federal Law or an existing Indian Law with 
respect to that matter then, if the Provincial Law, 
having been reserved for the consideration of the 
Governor-General or for the signification of His Majestys' 
pleasure hi3 received the assent of the Governor General 
or of His Majesty, the Provincial law shall In that 
provioce prevail, but nevertheless the Federal Legislature 
may at any time enact further legislation with respect to 
the same matter." 

It requires the assent of the Governor General^ to 
a "provincial law.” The term "provincial law' is 

defined thus in S. 311 (2) of the Govt, of India Act: 

"Provincial Act 4 "Provincial law" mean, subject to 
the provisions of this section, an Act passed or law mado 
by a Provincial Legislature established under this Act." 
Is does not include, as does "an existing Indian 
law'* define! in that very section, an order, by¬ 
law, rule or regulation” (though it would, by 
virtue of S. 88 (2), include an Ordinance). Clearly^ 
therefore, the Rent Control Order, whatever its 
effect be by virtue of tho provisions of the Regu¬ 
lation of Letting of Accommodation Act, 1946, 
cannot be classed as a Provincial law for the 
purposes of S. 107 (2), Govt, of India Act. Accord 
iDgly, I am of tho opinion that it was not neces¬ 
sary to reserve this Order for the consideration 
of the Governor-General 4 to obtain his assent 

thereto. , 

Cl 74 l Reliance was placed by Shri Phadke on 
the opinion of Richardson J. at page 9S4 in 
Goberdhan Das v. Doolichand , 48 Cal. 955 in sup. 
port of the proposition that when the Governor- 
General's assent is necessary to an Act, it is also 
necessary to a rule m^de thereunder if the Act, 
with such a rule incorporated therein, could not 
have been made without such assent. That case 
arose when the Govt, of India Act of 1915 was in 
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force 4 the opinion of the learned Jadge is evi¬ 
dently based on the provisions of that Act. The 
decision is, therefore, not in point. 

[175] What remains to be considered U whether 
the Rent Control Order amounts to "delegated 
legislation.’' S. 2 , Regulation of Letting of Ac¬ 
commodation Act, 1946, empowers the Provincial 

Govt_0) to extend the provisions of the Act to 

such areas as the Provincial Govt, may by notifi¬ 
cation provide & ( 2 ) to provide for regulating of 
letting 4 sub-letting of any accommodation or class 
of accommodation 4 in particular for the following 
four categories of objects specified in Cls. (a) to (d) 
to that section : 

“(a) for controlling tbo rents for each accommodation 
either generally or when let to specified persons or classes 
of persons or in specified circumstances, 

(b) for preventing the eviction of tenants or sub¬ 
tenants from such accommodation in specified circum- 
Btaooes, 

(c) for requiring such accommodation to be let either 
generally, or to specified persone or classes of persons, or 
in specified circumstances, A 

(d) for collecting any information or satieties with a 
view to regulating any of the aforesaid matters." 

[176] Power3 similar to those conferred by 
Colonial Legislatures upon the excufcive or some 
other authority have been held by the Privy 
Counoil not to amount to delegation of legislative 
power in most of the cases I have already cited. 
In particular, I would refer to the decisions in 
Hodge v. The Queen, (lS93> 9 A. 0 .117 4 Emperor 
v. Benori Lai , A. I. R. (32) 1945 P. C. 48. 

tl77] In Hodge's case , S. 3, Liquor License 
Act of 1877 conferred power on the Lieutenant 
Governor to appoint a Board of License Com¬ 
missioners for eaoh city,'county etc., & Ss. 4, 5 4 
some other sections upon such Board for regulat¬ 
ing 4 determining certain matters. Section 4 of 
that Act runs thus : 

“License Commissioners may, at any time before the 
first day in each year, pass a resolution, or resolutions, 
for regulating and determining the matters following, 
that Is to say : 

(1) For defining the conditions 4 qualifications re¬ 
quisite to obtain tavern licenses for the retail within tbo 
municipality, of spirituous, fermented, or other manu¬ 
factured liquors, A also shop licenses for tho sale by 
retail, within the municipality, of each liquors in Bhop9 or 
places other than taverns, inn?, ale-houses, beer-hou 6 ea, 
or places of public entertainment. 

(2) For limiting tho nurator of tavern 4 shop lioenses 
respectively, and for defining the respective times 4 looa- 
lities within which, 4 the persons to whom, suoh limited 
number may be issued within the year from tho first day 
of May on one year till the thirtieth day of April inclu¬ 
sive of the next year. 

( 8 ) For declaring that in cities a number not oxooeding 
ten persons, 4 In Towns a -number not exceeding four 
persons qualified to have a tavern license, may be exempt¬ 
ed from the nooeisity of having all tho tavern accommoda¬ 
tion required by law. 

(4) For regulating the taverns, 4 9 hops to be licensed. 

(7 ^ or fixing 4 defining the duties, powers, 4privileges 
of the inspootor of licenses of their district." 

Section 5 is in the following terms t 

“In 4 by any such resolution of a Board of License 
Commissioners the said Board may impose penalties for 
the infraction thereof.'* 


Nagpur 119 

[ 178 ] The contention raised was that Ss. 4 & 5, 
Liquor License Act were ultra vires of the Legis¬ 
lature. One of the grounds on which the vires of 
these sections was challenged was that they 
amounted to delegation of legislative power by 
the Legislature to the Board. Their Lordships 
repelled the contention in the following words : 

“It appears to their LortLhipa, however, that the 
objection tbu9 raised by the appellants is foundtd on an 
entire misconception of the true character 4 position of 
the Provincial legislatures. They are in eo sense, dele¬ 
gates of or acliog under any mandate from the Imperial 
Parliament. When the British North America Act enacted 
that there should be a legislature for Ontario, 4 that its 
legislative assembly should have exclusive authority to 
make laws for the Province & for provincial purposes in 
relation to the matters enumerated in S. 92, it conferred 
powers not in any sense to be exercised by delegation 
from or as agents of the Imperial Parliament, but autho¬ 
rity as plenary 4 as ample within the limits prescribed 
by S. 92 as the Imperial Parliament in the plenitude of 
its power possessed & could bestow. Within these limits 
of subjects A* area the local legislature »s supreme, A has 
the same authority as the Imperial Parliament, or the 
Parliament of the Dominion, would«have had under like 
circumstances to confide to a municipal institution or 
body of its own creation authority to make by-laws or 
resolutions as to subjects specified in the enactment, 4 
with the object of .carrying the enactment into operation 
4 effect. 

It is obvious that such' an authority is ancillary to 
legislation, 4 without it an ittempt to provide for varying 
details 4 machinery to carry them out might become op¬ 
pressive, or absolutely fail. The very full 4 very elaborate 
judgment of the Court of Appeal contains abundance of 
precedents for this legislation, entrusting a limited 
discretionary authority to others, 4 has many illustra¬ 
tions of its necessity 4 convenience. It was argned at 
the bar that a legislature commuting important regula¬ 
tions to agents or delegates effaces itself. That is not so. 
It retains its powers intact, d can. whenever it pleases, 
destroy tho agency it has created 4 set up another, or 
take tho matter directly into his own bauds. How far it 
shall seek the aid of subordinate agencies, 4 how long it 
shall continue them, are matters for each legislature, 4 
not for Courts of law, to decide. 

Their Lordships do not think it necessary to pursue this 
subject further, save to add that, if by-laws or resolutions 
are warranted, power to enforce them seems necessary 
4 equally lawful." 

[179] The extent of delegation of authority 
made in S. 2 , Regulation of Letting of Accommo¬ 
dation Act, 1946 is comparable with that in bs. 4 
4 5, Liquor License Act, & in my opinion, the 
observations of their. Lordships in connection 
with the latter apply w.th full force to tho 
former. 

[180] I havo referred to Bencari LaVs case 
earlier but I would refer to it again in greater 
detail. There, the validity of certain sections of 
the Special Criminal Courts Ordinance of 1942 
was challenged on the ground that they pur¬ 
ported to delegate the Governor-General's legis¬ 
lative power to Provincial Govt, and to executive 
officers. S3. 5 ,10 4 16 of the Ordinance permitted 
trial by a ‘'Speoial Judge" of suoh offences or 
classes of offences or suoh oase or classes of oases 
as the Provincial Govt, or a servant of the Crown 
empowered by the Provincial Govt, may by 
general or speoial order direot. It was urged on 
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behalf of the Crown that these provisions were 
merely ancillary, subordinate or incidental to 
the object k the main provisions of the Ordin¬ 
ance & that they did not amount to delegation 
of legislative power. 

Cl8 1 ] This argument did not find favour with 
the Federal Court but was accepted by the Privy 
Council. Lord Simon, delivering the opinion of 
the Board, relied upon Russell's case , (1882) 7 
A. C. 629, k stated : 

‘ The second objection has attracted more support, 
but is, in their Lordship’s opinion, equally unfounded. 
It is undoubtedly true that the Governor General, acting 
under para. 7*2 of Sch. 9, must himself discharge the 
duty ot legislation there cast upon him, A cannot trans- 
fer it to other authorities. But the Governor General 
has not delegated his legislative powers at all .. . Their 
Lordships are unable to see that there was any velid 
ob.ection, in point of legality to the Governor-General’s 
Ordinance taking the form that the actual setting up of 
a Special Court under the terms of the Ordinance should 
take place at the time k within the limits judged to be 
necessary by the Provincial Govt, specially concerned. 
This is not delegated legislation at all. It is merely an 
example of the not uncommon legislative arrangement 
by which the local application of the provision of a 
statute is determined by the judgment of a local ad¬ 
ministrative body as to its necessity. Their Lordships 
arc* in entire agreement with the view of the Chief 
Justice of Brhgal k of Khundkar J. on this part of the 
case. The latter Judge appositely quotes a parage from 
the judgment of the Privy Council in the well-known 
decision in Charles Russell v, The Queen , (1882) 7 A. C. 
829. In that case the Canadian Temperance Act, 1878, 
was challenged on the ground that it was ultra vires 
of the powers of the Parliament Act of Canada. The 
Temperance Act was to be brought into force in any 
county or city, if upon a vote of a majority of the elec¬ 
tors of that county or city favouring 6uch course, the 
Governor General by Order in Cojncil declared the 
relative part of the Act to be in force. It was held by 
the Privy Council that this provision did not amount 
to a delegation of legislative power to a majority of the 
voters in a city or county. Their Lordships 6aid : 

‘The short answer to this objection is that the Act 
does not delegate any legislative powers whatever. It 
contains within itself the whole legislation on the 
matters with which it deals. The provision that certain 
parts of the Act shall come into operation only on the 
petition of a majority of electors does not coofer on these 
persons powers to legislate. Parliament itself enacts 
the condition k everything which is to follow upon the 
condition being fulfilled. Conditional legislation of this 
kind i3 in many case3 convenient, k is certainly not 
unusual, k the power so to legislate canmt be denied 
to the Parliament of Canada, when the subject of legis¬ 
lation is within its competency .... If authority on the 
point were necessary, it will be found in tho ca30 of The 
Queen v. Duroh , (1878) 3 A. C. 889, lately before this 
Board.” 

[ 182 ] These observations justify the conclusion 
that the power to frame certain kinds of rules or 
orders for regulating residential accommodation 
cannot be regarded as delegation of legislative 
power. When tho power so delegated expressly 
permits making of rules or orders in conflict with 
an existing law, the delegation is invalid, but 
where it does not go to this length &, acting 
in pursuance of a general power to make rules k 
orders, a rule or order is made by the delegate 
which is repugnant to an existing law, it is not 
the delegation which is rendered invalid but the 


P. ( ?B)(Mudholkar J.) \ t e> 

excessive rule or order purported to be made] 
thereunder. I need not pursue this matter further* 
as Shri Phadke had not, in his arguments, chal¬ 
lenged the validity of any of the clauses of the 
Rent Control Order on the ground that it is 
repugnant to the provisions of an existing law. Shri 
Bidkas, who argued Miscellaneous Petition No. 61 
of 1950 k raised some points which are common to 
the present case, did challenge Cls. 22 to 24 A of 
the Order but none of these clauses affret the ap. 
plicant at all in either case. I, therefore, see no 
reason to pronounce my opinion upon them. 

(183) On the question of delegation, I may also 
point out that the decision in Jattndra Nath's 
case itself recognises the validity of conditional 
legislation. It has now been generally accepted by 
the Courts not only in India but also in England 
k America that the Legislature has undoubted 
power to delegate to a subordinate agency the 
power to frame rules for carrying into effect a 
law passed by it. It is necessary that the Legis¬ 
lature must have such power because the time at 
its disposal is not sufficient for it to go into de¬ 
tails. Again, a matter may involve various techni¬ 
cal questions which it would be neither convenient 
nor possible for tho Legislature to deal with. It 
is these considerations which led the Courts to 
accept the delegation of authority by a Legisla¬ 
ture to another authority as valid. This delega¬ 
tion is often, conditioned by certain requirements. 
Thus, for instance, the Legislature must declare 
its policy k fix the legal principles which are to 
control the exercise by the delegate of the powers 
conferred upon him where it has done this, it has 
been held by the Courts that it can give discretion 
to a subordinate agency or to another department 
of Government to give effect to that policy by 
framing rules or making orders as may be neces¬ 
sary for the purpose in view. 

[1841 For these reasons, I am of opinion that 
the Central Provinces k Berar Regulation of Let¬ 
ting of Accommodation Act (XI [Ill of 1946), a9 
well as the C. P. & Berar Letting of Houses & 
Rent Control Order, 1949 are valid. Since the peti¬ 
tion for a writ of certiorari or mandamus is 
founded only upon the contention that tho Act or, 
alternatively, the Rent Control Order of 1949, is 
invalid, it must, in tho view 1 have taken, fail. 

[ 185 ] Before parting with tho case, I would like 
to observe that- upon my view regarding the dura- 
tion of the Act, it might perhaps be said that 
the fundamental right with regard to tho enjoy¬ 
ment of one’s property conferred by Art. 19 (f) of 
the Constitution would be abridged. As, however, 
the point was not argued before us, I would say 
nothing about it k leave tho question open. 

[186] Order.—In view of our opinions recorded 
separately, this application is dismissed with costs. 
Counsel’s fee Rs. 75. 

D.R.R. Application dismissed . 
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Mangalmurti a Deo JJ. 

Shantabai w/o Shridhar Bhope (£ others — 
Non-Applicants—Appellants v. Madhorao Shesh- 
rao Hawaldar — Respondent. 

Mice* Second Appeal No. 10 of 1919, D/-8-9-50. 

(a) Debt Laws-C. P. & Berar Debt Conciliation 
Act (II [2] of 1933). Ss. 12 & 13—Agreement registered 
ueder S. 12 (21-Amount payable in cash — Creditor 
must first exhaust his remedy under S. 13. 

A person who has obtained au agreement for an 
ftmoun" payable in cash by instalments, registered under 
S. 19 (2), Central Provinces A B c rnr Debt Conciliation 
Act, cannot proceed to recover one or more defaulted 
instalments in execution in a civil Court without firs* 
exhausting his remedy under S. 13 A obtaining a certi¬ 
ficate under S 13 (3). The Civil Court will have jurisdic¬ 
tion to execute only the fictional decree passed under 

8 13 (4) of the Act. A. I. It (30) 19l3 Nag. 324, held 
OVERRULED in L. P A. No. 11 of 1043, DM3 9-1947 
(Nag.); A. I. R. (35) 19lS Nag. 411. impliedly OVER¬ 
RULED; A. I. R. 1*26) 1939 Nag. 227, Appr. [Para 19] 

(b) Debt Laws — C. P. A Berar Debt Conciliation 
Act (II [2] ol 1933), S. 12 (2) -“It were a decree of a 
Civil Court’* — Finality of matters mentioned in 
S. 12(1). 

Section 12 (2) provides that on registration the agreement 
under 8. 12 (1) shall take effect as if it were a decree of a 
civil Court; but it would be a deoree by fiction. The fiction 
is limited to the finality of the matters mentioned in 
S. 1*2 ll) A the agreement is deemed to have conclusively 
determined the rights of the parties regarding those mat¬ 
te re, with the result that a separate suit is not necessary 
to enforce the rights arising under the agreement. 

(Paras 13. 17] 

(c) Interprctaion of Statutes-Headings—Civil P.C. 
<1908), Prc. 

The headings prefixed to sections or sets of sections 
should bo regarded as preambles to those Sections. (1860) 

9 H. L. 0. 32 and A. I. R. (25) 1933 Mad. 449, Ref. 

[Para 12) 

Anno. C. P. C., Pre. N. 10, Pt. 5. 

R. A 7 . Deshpande—for Appellants ; 5. A 7 . Khtrdekar 
—/or Respondent. 

Cases referred lo :— 

(’40) I. L. R (1940)2 Cal. 493: (A.I.R. (27) 1940 P.C. 167) 

(Pr. 13] 

(’38) I.L.R. (1938) Mid. 1063: (A.I.R. (25) 1938 Mad 449) 

[Pr. 12] 

(’39)1. L. R. (1939) Nag. 503: (A.I.R. (2C) 1939 Nag. 227) 

[Prs. 4 8 9 13] 

<’43) Mis. 8. A. No. 171 of 1911, D/-14-7 1943 (Nag.) ’ 
(’43) I. L .It. (1913) NBg. C9C: (A.I.R. (30) 191.3 Nag. 324) 
(’45) 1915 N. L. J. 431: (A. I. R. (33) 1916^Nag.^O) 1?J 
(47) L. P. A. No. 11 of 1943, D/ 19 9-1947 (Nag.) 

C48) 1918 N. L. J. 599: (A. I. R. (35) 1918 N^'ll)' 183 


•(I860) 8. W. B. 748: 9 H. L C. 32 


[Prs 5, 8] 
[Pr. 12] 

Order of Reference, 

(Dl■ 2.13.1949) 

vh\Hh is B a0Dfl ' ct 01 00 th0 qaeBtion 

whioh arises hew between Pollook 4 Sheode JJ on one 

til 5 m /5 eH ,? n , t . hoothor * 80 il wil > bs Qo^essirv to have 
tho ojnt decided by a Division B.noh of two Judges 

atm* nrlse ! T , “ Mwution. The D. H. is tho 

Snst tL b J n l m n,JV lbtaiQod ftdeore « for R * 3 ( W0 
, tbo £* y * a 01vil Suit No. 164 o( 1934. Toe J. D 

went to the Debt Oonoiliation Board 4 there the olaim 

1961 Nag./16 4 17 


was conciliated a c . under. The J. D. was to pay Rs. 600 fo 
a certain institution A to pay the b-ilance (Rs. 1240) in 
*20 instalments of Rs 62 a y«*ar commencing from 15*3- 
38. This agreement was duly registered under S. 12 (2), 
Central Provinces Debt Conciliation Act. 

[3] Defaults occurred in tie instalments payable in 
1945, 1946 A 1947. The D H thereupon appliei to the 
civil Court direct for execution of the three defaulted 
instal ments. 

[ 4 ] Iq Sliiiihar v. Saroyan, I.L.R. (1939) Nag. 503, 
while delivering the judgment of a Division Bench con¬ 
sisting of Stone C. J. A inysMf, I expressed the view that 
agreements registered in ibis way canuot be executed by 
the civil Courts direct unless thoy refer to payments in 
kind. Tne D. H mast in fuch a case, go to the Deputy 
Commissioner first uuder S. 13 (ll. Central Provinces 
Debt Conciliation Act A then, if the instalments are still 
irrecoverable, obtain a certificate under S. 13 (]). Only 
then can execution be obramtd in the civil Cjurta. 1 still 
adhere to that view. 

[5] Bjt in Kushalcha>id v. //art, I. L. R. (19431 N ig. 
696, Pollo:k J. dissected from this A held that the view 
expressed l*y me was obiter in so fur as i ; related to 
amounts payable in cash. He took the opposite view A held 
that the remedy under S. M3 wag only an alternative 
remedy. Therefore tho jurisdiction of the civil Courts to 
execute an agreement as if it were a decree without tho 
intervention of tho Deputy Commissioner was not barred. 
Sheode J. took the same view as Pollock J. in Munyalal 
v. Syed Maksuddin , 10 S3 N. L. J. 5 j9 without however 
assigning any reasons A wit tout considering tho view of 
the Division Bench. The matter was also touched on in 
Ratansimjh v. Raghurajsingh, 1945 N. L. J. 431 by 
Niyogi A Sen JJ. but they hell it wag not necessary to 
resolve the conflict in the case before them. 

[G] I u view of this difference of op.nion I re'er the 
followiug point for the consideration of a Division 
Bench of two Judges: 

0 >u a persou woo has obtained an agreement for au 
amount payable iu cj»sh by instalments, registered under 
8 .12 (2), Central Provinces Deb; Conciliation Act, pro¬ 
ceed to recover oja or mire icfaulted instalments in 
execution in a civil Court as if tho agreement wore a 
decree within tho meaning of S. 12 ( 2 ), or must he first 
exhaust his remeJy under S. 13 A obtain a oartiSoate 
under a 13 (3j? 

Opinion of Division Bench 

[7] Judgment.—The following question baa 
been referred to us for our opinion: 

“Cau a person who has obtained an agreement for an 
amount payable in cash, by instalments, registered under 
8.12 12 ) Central Provinces A Ihrar Debt Conciliation 
Act, proceed to recover one or rnoro defaulted instalments 
in execution in a oivil Court as if tho agreement wero 
a decree within the meaning of S. 12 ( 2 ), or must ho 
first exhaust his remedy uud-^r 3. 13 A obtain a oertifi. 
cate undor S. 13 (S)?” 

[8] This reference was made on account of a 
confliot between Shridhar v. Narayan , 1. L. R. 
(1939) Nag. 603 on tho one side k Khushalchand 
v. Hari, I.L.R. (1943) Nag 6 6 & Mungalal v. Sy«d 
Maksuddin. 1948 n.l.J 539 on tho other.The confliot 
was noticed in Ratansiiig v. Rughurajsing, 1945 
N. L. j. 431, by Niyogi 4 Sen JJ. but was not 
resolved as it was not necossary for deoiding 
that ease. 

[9] As state J in the order of reference, the 
yiew in Shridhar y. Narayan, l. L. R. ( 1939 ) 
Nag. 503 is that revonue Courts are the only 
channel of execution till the stage of 3 . is ( 4 ) ia 
reached, 4 thereafter oivil Courts get jurisdiction 
to execute. The contrary view is that the juris. 
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diction of civil Courts is never excluded. The 
creditor can recover the arrears by executing the 
decree under S. 12 (2) in a civil Court or in the 
manner provided by S. 13 in a revenue Court 

[10] In this case the creditor who bad made 
an agreement with the debtor under S. 12 (l), 
Debt Conciliation Act, which was registered 
under S. 12 (2) applied to the civil Court in exe¬ 
cution, for recovery of three defaulted instal¬ 
ments payable thereunder without making an 
application to the Deputy Commissioner A obtain¬ 
ing a certificate from him that the instalments 
were irrecoverable. The lower appellate Court 
dismissed the application for execution as not 
tenable. 

[11] The relevant provisions are: 

''Agreement o] amicable settlement , »/$ registraticn it 

effect. 

12. (1) If the creditors to whom not less than forty 
per cent of the total amount of the debtor’s debt9 are 
owing come to an amicable settlement with the debtor, 
6ucb settleuent shall forthwith be reduced to writing in 
the form of an agreement recording a list of immovable 
properties of the debtor with particulars of any mort¬ 
gage, lien or charge subsisting thereon, the amounts 
payable to such creditor A the manner in which & the 
times at which they are to be paid. Such agreement 
shall be read out & explained to tbe parties concerned & 
shall be signed or otherwise authenticated by the Board 
A the parties: 

— **4 — 

(2) Aq agreement thus made sbsll, within one month 
from the dato of its making, be registered under the 
Indian Registration Act, 1908 (XVI (16] of 1908), by 
tbe Chairman of tho Board in such manner as may be 
prescribed A it shall then take effect as if it wtre a 
decree of a civil Court. 

Recovery of sums due under agreement. 

13. (1) If a debtor defaults in payirg any tfmeunt due 
in accordince with the terms of an agreement registered 
under 6ub s. (2) of 8. 12, such amount shall be recover¬ 
able as an ariesr of land revenue on tbe application of 
the creditor made within ninety days from the date of 
default.” 

Section 13 (2) provides for tho payment of the am¬ 
ounts recovered to the secured A unsecured credi¬ 
tors under the agreement. If there is a surplus left 
after satisfying all such creditors, it i9 to be paid 
by the Deputy Commissioner to tho debtor; but 
if the amount recovered is not sufficient to satisfy 
them, sub ss. (3) A (4) thereof come into opera¬ 
tion. They are: 

*‘(3) Where the Deputy Commisfioner fails under 
Bub-6. (1). to recover as an arrear of land revenue any 
part of tLe amount referred to therein, he shall certify 
that it is irrecoverable A thereupon the agreement shall 
cea6e to subsist 

(4) Where an agreement ceases to subsist, any amount 
which was payable under such agreement but has not 
been pairr shall bo recoverable as if a decree of a civil 
Court bad then been passed for its payment." 

[ 12 ] Tho sections of the Act are divided into 
different groups, each with a separate heading. 

( The headings prefixed to sections or sets of sec¬ 
tions should be regarded as preambles to those 
sections. The headings in the present case indi¬ 
cate that 8. 12 provides for the making of the 
agreement & its effect on the pre-existing rights 
A obligations of the parties A that S. 18 provides 


A. I. R» 

for the recovery of the amounts payable there¬ 
under. As observed in Eastern Counties etc., 
Co. v. Marriage, (i860) 8 W. R. 748: 9 H L.C. £2: 

“These various headings are not to be treated as if 
they were marginal notes, or were intredoced into the 
Act merely for the purpose of clarifying tbe enactments. 
They constitute an important part of the Act its* If* 
They may be read, I think, not only as explaining the 
sections which immediately follow them, as a preamble 
to a statute may be looked to, to explain its enactments, 
but as affording, as it appears to me, a better key to the 
construction of the sections which follow than might be 
afforded by a mere preamble.” 

This is quoted with approval in Mallikarjuna- 
rao v. Official Receiver, I. L. R. (1938) Mad 1(63. 

[13] No doubt S. 11 (2) provides that on regis¬ 
tration the agreement under 8 .12 (l) shall take 
effect as if it were a decree of a civil Couit; but 
it would be a decree by fiction & the fiction 
must be limited to the purpose indicated by the 
contest & cannot be given a larger effect. See 
Radha Kissen v. Durga Prosad, I. L. R. (1910) 2 
Cal. 493 at p. 503. The fiction is for the purpose 
of giving finality to tho agreement between the 
parties without being required to obtain a decree 
on its basis A separate provision is made for 
the recovery of the amounts payable under the 
agreement & the application of the sale pro- 
ceeds of debtor’s property. That provision i. e. 
S. 13 provides for exhausting all the available 
property of tho debtor before a certificate of 
irrecoverability can bo given. There must then 
be a provision for tho recovery of the balance. 
That is 8. 13 (4) which provides for a fictional 
decree executable by a civil Court. This provi¬ 
sion would not be necessary if tho dicree under 
s. 12 (2) was executable by a civil Court. Tbe 
Board could only use its good offices to brmg 
about an amicable settlement between the deb¬ 
tor & his creditors. When parties enter into a 
settlement, it has no more sanctity thin that of 
a contract & a suit has to be instituted to enforce 
rights under it. This suit is dispensed with by 
S. 12 (2) of tbe Act. Therefore, the decree con¬ 
templated by S. 12 (2) must be taken to be a 
consent decree between tbe parties executable 
in the manner provided by 3. 13 of the Act. 

[ 14 ] When the Act was passed a decree for 
sale of property which ordered the sale iu pur- 
suance of a oontract specially affectiDg the 
same or a decree for payment of money by sale 
of property could not be executed by a civil 
Court but had to bo transferred to the Collector 
under S. 68, Civil P. C. if the property to be 
sold in either case was an interest in land used 
for agricultural purposes or held on a tenure 
which was recognised at the time of the settle¬ 
ment of such land, or of houses or of other im¬ 
movable property connected with such land or 
interest, & used for agricultural purposes. This 
provision continued till September 19»3. The 
Debt Conciliation Aot was passed to relieve the 
agriculturists from their indebtedness. Their 
main assets vere immovable property wbion 
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could be sold in execution by Collector alone. 
Even ii Ss. 12 (2) & 13 can be said to provide 
concurrent or alternative remedies, the civil 
Court would ordinarily nob be able to execute 
the decree itself but would be required to trans¬ 
fer it to a Collector for execution. If the decree 
under s. 12 ( 2 ) was executable by the civil Court 
through the Collector in the manner provided by 
Schedule III of the Civil Procedure Code, there 
was no necessity for providing execution by a 
Revenue Officer in the manner provided by 9. 13 
of the Act. The former procedure is somewhat 
more cumbersome than the latter. In certain 
cases the Collector has power to frame a scheme 
for payment of the creditors without selling the 
property. Thus there would be one agreement A 
another enforced scheme. The creditors would 
thereby be delayed in recovering their debts. The 
intention of the Legislature could not therefore 
reasonably be to make suoh decrees execut. 
able in the manner provided by Sch. HI of the 
Civil P. C. 

[15] Every deoree of a civil Court is not exe- 
cutable. S. 12 ( 2 ) does not say that the agreement 
shall take effect as if a decree of a civil Court 
had been passed for payment of the amount 
specified therein. On the contrary, 9. 13 ( 4 ) so 
provides. The difference in the wording of the 
two provisions is significant. We are therefore 
of the opinion that an executable decree of a 
civil Court is deemed to be passed only under 
S. 13 ( 4 ), Debt Conciliation Act. 

( 16 ) We are in respectful agreement with the 
view taken in «S. S. Hukuvichand v. Mahant 
Jiwanpuri , L. p. a. No. 11 of 1913, d/. 19 - 9-1947 

that 

“S. 13 doos not provide an alternative remedy or a 
parallel remedy to execution in Civil Courts but pro¬ 
vides the only ohannel for execution.If recourse 

to a. id 13 to be taken as an allernative remedy to re- 

aQOmalou , s ^^tion is then rtaohed 
that by S. 19 (4) the original decree of instalments is 
supeiaeded by a more onerous decreo whereas the orisi. 
nal decree of instalments would still be oieoutable by the 
oivil Courts. Such a supersession of one decree by a no- 
thero.n in our opinion only be permissible if the juris¬ 
diction of the civil Courts to exeouto arises only as the 
result of action taken under Subss. (3) & ( 4 ) of 8 13 
whereby the original decree is supeiseded & dees not 
continue to exist alongside tho saporeeding deoree. 11 

The Division Benob has tbns not accepted the 
view of PollockJ.thatS.n provides an alter¬ 
native remedy. The decision of Pollock J. on the 
question of limitation was confirmed in the 
Letters Patent appeal. It was really not necaa- 
aary either for Pollock J. or for the Division 

Bench to decide the question whether S. 18 pro- 

vides the only or an alternate ohannel for 
execution as even on the assumption that it was 

an alternative ohannel the execution in oivil 
Station 3 6 6 ° ^ d ' 8m ‘ SBed aB l»»ed by 

[171 The decision of Pollook J. in Khushal. 
chand v. Hart, 1. l. b. (ms) Nag. 696, which was 


based on his decision in S. S. Hukumchand v. 
Mahant Jiwanpuri, Misc. s. A. No. 171 of 1941 
D/- 14-7-1943 should thus be taken to have been 
overruled in L. a. P. a. NO. 11 of 1943. In 
S. S. Hukumchand v. Mahant Jiwanpuri, 
Mis. 9. A. NO. 171 of 1941, Pollock J. in dealing 
with the question of limitation has observed 
- "Until the agreement was.regi6tered it did not take 
effect as a decree. It is not a decree & no certified copy 
of the decree has been registered in this o»se. It merely 
takes effect as a decree. Therefore, the period of limi¬ 
tation is three years." 

It is, therefore, clear that a registered agreement 
is not a registered decree which is executable as 
such. The fiction is limited to the finality of 
the matters mentioned in S. 12 (l) & the agreement 
is deemed to have conclusively determined the 
rights of the parties regarding those matters, 
with the result that a separate suit is not neces¬ 
sary to enforce the rights arising under the 
agreement. 

[18] In Shridhar y.Narayan.l. L. R. (1939) Nag. 
603 , the point for decision was wbeiher an agree¬ 
ment between a debtor & his creditor for trans¬ 
fer of property in settlement of debt, whioh was 
registered under s. 12 ( 2 ). Debt Conciliation Act, 
was executable in a oivil Court as if it were an 
executable decree. In reconciling the apparently 
conflicting provisions of Es. 12 ( 2 ) k 13 of (he 
Aot, the learned Judges laid down the follow¬ 
ing propositions: 

(1) that the settlements contemplated by the 
Act are not restricted in their soopo & (hat pay. 
ment of the debt can be agreed to be made 
either in cash or in kind, & 

(2) that if the "amounts" due are made pay¬ 
able in cash, then the provisions of s. 13 are 
attracted A in that case the jurisdiction of the 
oivil Courts does not arise until the provisions 
of s. 18 (3) have been oomplied with: but 

( 9 ) if the amounts are payable in kind; then 
the agreement is enforceable as a decreo by the 
civil Courts the moment it is registered. 

We are in respectful agreement with the second 
proposition. It is not necessary for os in this 
case to express our opinion on the correctness or 
otherwise of the first & third propositions as 
that matter is not referred for our opinion. 

[ 19 ] We are of tho opinion that a person 
who has obtained an agreement for an amount 
payable in oash by instalment, registered under 
S. 12 (a), Central Provinces & Berar Debt Con- 
oiliation Act, cannot proceed to recover one or 
more defaulted instalments in execution in a 
civil Court without first exhausting his re. 
medy under S. 18 & obtaining a certificate under 
s. 13 ( 3 ). The oml Court will-have jurisdiction 
to exeoute only the fictional deoree passed under 
s. 18 ( 4 ) of tbo Act. 

[20] The papers be now returned to the Benoh 
making the referenoe. 

V' S ' B ‘ Answer accordingly. 
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*A. I. R. (33) 1951 Nagpur 124 [C. N. 24.1 
Mangalmurti and R.KaushalendraRao JJ. 

Bajrang and others — Accused — Petitioners 
v. Tne Crown. 

Criminal Revn. No. 279 of 1949, D/- 3 10-1949. 

*(a) Criminal P. C. (1898). Ss. 269 (1), (3) and 536 
—C. P. Government Notification N 669-723-XIX 
dated 27.4 1942, Proviso — (C. P.) Rules and Orders 
(Criminal), R. 224 Proviso 1 — Validity—Proviso is 
ultra vires the Provincial Government — Effect on 
previous trial. 

The power of the Provincial Government under 
S. 269 (1) to direct that certain offences shall be triable 
by jury cannot legitimately be extended so as to include 
the power to regulate the trial of the accused oharged 
with offences of which some are and some are not triable 
by jury. [Para 141 

The first proviso in the Notification No. 669-723 XIX 
dated 27-4-1942, issued by the C. P. Government in 
exercise of the powers conferred by S. 269 (1) which 6 *ys 
that any of the of!euce3 referred to in the main pars of 
the Notification ‘shall not be triable by jury if. at the 
same trial, the accused is also charged with another 
offence arising out of the same transaction which is 
triable by a Court of Session with the aid of assessors is 
in conflict with the words of S. 269 (3) and is ultra vires 
the Provincial Government. The first Pioviso to R. 224 
of the (C. P ) Rules and Orders (Criminal), which is based 
on the above Notification is also ultra vires the Provin¬ 
cial Legislature. (Para 9 11,17] 

The Provincial Government might well have said that 
certain offences, if only they were commitied in the coarse 
of a transaction giving rise to no other offence, shall bo 
triable by jury. But the above notification is not of this 
kind but*refers to offences charged. The Provincial Gov- 
ernment’s power under thi3 section does not apply to this 
stago. [Para 34] 

The view that the Proviso is ultra vires the Provincial 
Government, will not have any repercussions on previous 
trials because of S. 536 (2): A. 1. R. (24) 1937 Nag. 50, 
Bel. on. (Para 

Anno. Cri. P. C., S. 269 N. 2, 7; S. 536 N. 2. 

(b) Interpretation of Statutes - Power given by 

statute —Exercise of—Powers. 

When the Court oomes to examine the exercise of a 
power given by a statute, the Court must be satisfied that 
the power given covers the purported exercise of it and 
that no other provision in the stutute is being infringed. 

(Para 13] 

Anno. Interpretation of Statutes N. 2. 

(c) Interpretation of Statutes-When there is an 

irreconcilable repugnance between what the legis¬ 
lature has enacted and what an authority purporting 
to act under the powers given by the legislature has 
done, the latter must give way. [Para 14] 

Anno. Interoretation of Statutes, N. 2. 

(d) Interpretation of Statutes - Proviso. 

Where the words employed in the main part are cap- 
able ol two meanings the proviso may have repercussions 
on the construction of the preceding words but not 

otherwise. . C Para 15 J 

Anno. Interpretation of Statutes, N. 12. 

(e) Interpretation of Statutes — Clear and unambi¬ 
guous language. . , 

If the words of a provision are in themselves precise 
and unambiguous, then n> more can bo necessary than 
to expound those words in their natural and ordinary 
sense. Tho words themselves alone do, in such a case, 
best declare the intention of the law given. [Para 15] 
Anno. Interpretation of Statutes, N. 2. 

V. T. Kcdar—Jor Petitioners ; B. S. Mishra. Addl. 
Gov't. Pleader -for the Crown. 

Cases referred to: 

(Arranged in order of Courts, and In the Courts chro¬ 
nologically. List of foreign cases referred to comes after 
the Indian Cases.) 


(’32) A.I.R.(19) 1932 Bora. 61: (33 Cr.L.J. 172) [Pr 111 
(’86) 40 C. W.N. 1374. [ Pr u j 

(1900) 23 Mad. 632. ' * .r Pr i 2 i 

C37) I. L. R. (1937) Nag. 277: (A. I. B. (24) 1937 Nag. 50: 

38 Cr. L. J. 330). [Pr 0 . u , 16] 

(’37) A. I. R. (24) 1937 Pat. 662 : (39 Cr. L. J. 156). 

[Pr. 11] 

(1677) 2 A. C. 743 : (47 L. J, Q. B. 193). (Pr. 15] 

(1940) A. C. 206 : (109 L. J. P. C. 38). (Pr. 15) 

Order of Reference 

(Dl. 26 9.1949) 

Eemeon /.—The applicants Bajrang and 12 
others were committed by the First Class Magis¬ 
trate, Wardha, to the Court of Session, Bajrang 
in respect of offences punishable under S. 148 
and S. 307 read with 9. 34, Indian Penal Code, 
and the other applicants in respect of offences 
under S. 148 and S. 807 read with ss. 34 and 149 
ibid. The Additional Sessions Judge, Wardha, 
by his order dated 9th May 1949, held that 
the trial wa9 to proceed with the aid of assessors 
in virtue of Rule 224 of the Rules A Orders (Cri. 


minal) and rejected the applicants’ application 
for a jury trial. They have now come up in 
revision to this Court, and their main conten¬ 
tion is that the fir3t proviso to the aforesaid rule 
was ultra vires ol the Provincial Government 
and could not override tho provisions of 8. 269 
(3), Criminal P. 0. 

[ 2 ] Section 269 runs as follows: 

"(1) The Provincial Government may, by orler in the 
official Gazette, direct that the trial of all oflencf s, or of 
any particular class of offences, before any Court of 
Session, shall be by jury in any district, and may, re- 
voke or alter such order. 

(2) Tfce Provincial Government, by like order, may 
also declare that, in the case of any district in which 
the trial of any offence is to be by jury, tho trial of 6uch 
offences shall, if the Judge on application made to him 
or of his own motion so directs, be by jurors summoned 
from a special jury list, and may revoke or alter 6uch 

order. . 

(3) When the accused is charged at tbo eamo trial 
with several offences of which some are and some are 
not triable by jury, he shall be tried by jury for such o 
those offences as are triable by jury, and by the Court 
of Session, with tho aid of tho jurors as assessors, for 
such of them as are not triable by jury/' 

[ 3 ) Rule 224 of the Rules A Orders (Criminal) 10 
based on notification No. 669-723-XIX, dated 27th 
April 1942, and tho relevant part of it is as 


>llows: .. m 

•‘In exercise of the powers'conferred by guo-s. UJ oi 

. 2G9 Criminal P. 0. 1899 (V of 1899), and in si'perses- 
on of all the provious notifications in tbis behalf, the 
rorincial Government is pleasod to direct that, with 
Beet from tho 1st May 1912, the trial of all offences 
unisbable with transportation or with lmpriso-ment 
itending to a term of too years or upwards but not 
unisbable with death, including abetments of, and 
ttempts to commit, any such oflences alleged1 to have 
een oommitt. d within the the Nagpur. Wardha Jub- 
ulpore. Bosbaneabad exceptmg Narsinghpur Sub divt- 
ion, Nimar, Amraotl. Akola, Yeotmal »nd Buld.n* 
uvenue districts, when held bofore tho Courts of Session 

h provlded^that any of such offences shall not bo triable 
y jury if, at the Bame trial, the accused is also charged 
nth another oflenco arising out of the same t rftn9a ®'"\ 
i. trikhle bv a Court of Session with the aid ot 


assessors: 
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( 4 ] The relevant effect of this notification was 
that the trial of an offence sach as attempt to 
murder wbioh is puniehabre under 9. 307, 
Penal Code with 10 years rigorous imprisonment 
or transportation for life has to be by jury. If, 
however, the accused is also charged with an. 
other offence arising out of the same transac¬ 
tion and that offence is triable by the Court of 
Session with the aid of assessors, the trial will 
not be by jury. The other cffence in the present 
case is under S. 148, Penal Code, and an 
offence of that kind is, as Schedule II of Crimi- 
P. C. eho^s, triable not only by a Magistrate of 
the first class or Presidency Magistrate but by a 
Court of Session. Under the Proviso to the noti¬ 
fication. however, trial by jury is excluded and 
the trial for both offences would have to be 
with the aid of assessors. 

(51 That this proviso afforded much relief to 
Judges is well known. The previous hybrid pro. 
ceduro was cumbrous and exasperating and it 
often placed the Judge in an embarrassing posi¬ 
tion because of the dual role he hod to take i. e’ 
vw.a-ma jury verdict and vis-a-vis the non¬ 
binding opinion of the same gentlemen as asses¬ 
sors. It seems to me, however, that the proviso 
was ultra vires and that the proper remedy was 
the amendment by legislation of S. 269 ( 9 ), Cri¬ 
minal P. C. 

[6] The powers conferred on the Provincial 
Government by s. 269 111 were exercised in the 
manner indicated in the substantive part cf the 
notification. That is a particular class of offen¬ 
ces was directed to be triable by jury in specified 
districts; and under the Bub. section it was open 
to the Provincial Government to revoke or alter 
that order. It was not, however, in my view 
open to the Provincial Government so to alter 
the order aa to demolish the effect of the manda¬ 
tory provisions cf sub-section ( 3 ) of the same 
section. That sub-section is as muoh part of 
the Bfotion as sub-seotion (l) and they must be 
read together in such a way that violence is not 
done by one to the other. The terms of sub- 
section (3) are both explicit and mandatory and 
they clearly do nob contemplate any Provincial 
Government order wbioh would nullify or mo¬ 
dify them. I would also point out that although 
the difficulties resulting from hybrid trials havo 
been experienced in other Provinces, none of 
them has resorted to the remedy now impugned. 

[ 7 ] The matter is one which is not free from 
difficulty and one whioh is of importance to the 
Province as a whole. The proviso in question 
has been in force for over 7 years and a deoieion 
to the effect that it is ultra vires would be one 
whioh would have serious repercussions. It seems 
to me, therefore, that I should accede to the 
application made by the learned Additional Gov. 
ernment Pleader to refer under High Court 
Rule 9 (l), chapter I, the proceeding to the 
Honourable the Chief Justice with a recommen¬ 


dation that it be placed before a Bench of two 
Judges. 

[8] I direct accordingly. 

Judgment of Division Bench 

[ 9 ] R. Kaushalendra Rao J. — This criminal 
revision originally came up for hearing before 
Hemeon J. As an important question of law was 
raised under S. 269, Criminal P. C., the learned 
Judge recommended that the case be placed before 
a Division Bench. The question is whether the 
first proviso in the notification No. 669 723 SIX, 
dated 27-4.1942, was ultra vires because of sub- 
8. (3) of S. 269, Criminal P. C. The facts giving 
rise to the question are to be found in the order 
of reference by Hemeon J. and there i3 no need 
to repeat them. 

[103 In view of S. 263, Criminal P. C., all trials 
before a Court of Session are either by jury, or 
with the aid of assessors. The Code does not lay 
down what offences are triable by jury. The 
power to direct that the trial of all offences or of 
any paiticular class of offences, before any Court 
of Session, shall be by jury, is vested in the Pro¬ 
vincial Government under Eub-s (l) of 9. 269. 
Until the Provincial Government ohooses to exer. 
oise the power given under sub-s. (l) of S. 269, 
the trial of all offences before a Court of Session 
must necessarily be with the aid of assessors. 
Once, however, the Provincial Government deter¬ 
mines that some offences ore triable by jury, 
three types of cases can arise before a Court of 
Session: cases in which an accused is charged 
only with offences triable with the aid of asses¬ 
sors; coses in which an accused is charged only 
with offences triable by jury and finally cases in 
which an accused is charged with offences of 
which some are triable by jury and some are not 
triable by jury, that is to say, triable with the 
aid of assessors. 

[ill Snb.sect.icn ( 3 ) of S. 269 provides: 

"When the acouscd is oharged at the same trial with 
several offences of which some are and some aro not 
triable by jury, he shall be tri*>d by jury for snoh of those 
offences as aro triable by jury, and by the Court of Ses. 
sion, with the aid of the jurors bb assessors, for suoh of 
them as are not triable by jury." 

The trials held in pursuance of sub-s. (3) of S. 269 
have not been viewed with favour by the Courts. 
The mixed trial was regarded as a cumbersome 
device often leading to embarrassing and undesir¬ 
able results. More than one High Court pointed 
out the anomalies arising out of such trials: See 
Sakhawat v. Croton, 1 . l. R. (1937) Nag. 977, 
Emperor v. Chanbasappa, a. 1 . R. ( 19 ) 1932 Bom. 
61 , Emperor v. Earia Dhobi , A. I. R. ( 24 ) 1937 
Pat. 662 and Cheru Sheikh v. Emperor , 40 c w.N. 
1374. So the Provincial Government might well 
have thought that suoh mixed trials could be 
averted by a notification of the kind now in ques- 
tion. The material portion of the notification 
runs: 

“In exercise of Iho powers conferred by sub b. (1) ol 
S. 2G9, Criminal P. C., 1898 (Y of 1898), and In super- 
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session ol all the previous notifications in this behalf, the 
Provmoial Government is pleased to direct that, with 
effect from 1 5 1942, the trial of all offences punishable 
with transportation or with imprisonment extending to a 
term of ten years or upwards but not punishable with 
death, including abetments of, and attempts to commit, 
any such offence alleged to have been committed within 
the.Nagpur, Wardha, Jubbulpore, Hoshangabad except¬ 
ing Narsingpor Subdivision, ftimar, Amraoti, Akola, 
Yeotmal and Buldana Revenue Districts, when held 
before the Court of Session shall be by jury; 

Provided that any of 6uch offences shall not be triable 
by jury if, at tbe 6ame trial, the accused is also charged 
with another offence arising out of the same transaction 
which is triable by a Court of Session with the aid of 
»gsessore." 

If the proviso in the notification wa9 within the 
power of the Provincial Government under sub- 
s. (1) of 3. 269, the undesirable mixed trial would 
for ever be admirably avoided. 

[ 12 ] The argument in favour of the proviso 
proceeded on these lines. Offences become triable 
by jury only on the Provincial Government 
directing that they shall be so triable under eub. 
fl. (l) of S. 269. The Provincial Government is 
given the power to direct that either all offences 
or only a particular clas3 of offences shall be 
triable by jury. The clas9 of offences may be 
determined by the Provincial Government in 
their own discretion, according to the persons 
who ccmmit the offences, or according to the 
paiti.-ular occasion on which they are committed. 
Reliance was placed on Queen-Empress v Gan - 
pathi Vannianar , 23 Mad. 632. The Provincial 
Government might well have said that certain 
offences if only they were committed in the course 
of a transaction giving rise to no other offence 
shall ho triable by jury. It is no violation of a 
provision to keep outside it. If tbe notification is 
read as a whole, the Provincial Government did 
no more than this. We are not prepared to say 
that there was do force in the contention about 
what the Provincial Government might have done. 
If that was all that the Provincial Government 
intended to do, the phrasing of the notification 
was singularly unfortunate. But we cannot accede 
to the further contention of the learned counsel 
for the Crown that what the Provincial Govern- 
menfc actually did wa3 no more than what the 
Provincial Government might have done. 

[l3l When the Court comes to examine tbe 
exercise of a power given by a statute, the Court 
must bo satisfied that the power given covers the 
purported exercise of it and that no other provi¬ 
sion in the statute is being infringed. The power 
of tho Provincial Government to direct that 
certain offences shall bo triable by jury cannot 
legitimately be extended so as to include the 
power to regulate the trial of tho accused charged 
with offences of which 6ome are and some are not 
triable by jury. Once a person is charged with 
offences the provisions of the Code come into play 
and regulate the trial. The Provincial Govern¬ 
ment has no power at that stage to direot any¬ 


thing contrary to what is laid down by the 
legislature. 

( 14 ] A close analysis of the notification will 
show how tbe Provincial Government infringed 
sub s. ( 3 ) of S. 269. The main part of the notifica¬ 
tion, to be brief, says that the trial of all cffencea 
punishable with transportation or with imprieon- 
ment extending to a term of ten years or upwards 
but not punishable with death, including abet¬ 
ments of, and attempts to commit, any such 
offences shall in certain areas be by jury. So far, 
there is no difficulty. The proviso, however, says 
that any of such offences shall not be triable by 
jury 1 /, at the same trial , the accused is also 
charged with another offence triable with the aid 
of assessors. The words 4 any of such offences' 
must necessarily mean the offences which, the 
Provincial Government in the main part of the 
notification directed, shall be triable by jury. That 
being so, there was no power left to the Provin- 
cial Government to say that if the accused is also 
charged at the same trial with other offences, he 
Shall cot be tried by jury for the offences which 
were directed to be so triable in the main part of 
the notification. These words are in glaring con¬ 
flict with the words in sub-s. (3). The power 
given to the Provincial Government under eub- 
s. (1) carnot sustain what is said in the proviso. 
Sub-s. (l) has reference to a stage prior to tho accus¬ 
ed being charged with offences and not subsequent 
to it. The conflict is not capable of reconciliation 
without doing violence to the language used. 
When there is an irreconcilable repugnance be- 
tween what the legislature has enacted and what 
an authority purporting to act under the powers 
given by the legislature has done, the latter must 
give way. The rule governing such a case is clear 
and the conclusion is inescapable. 

[15] The learned counsel for the Crown invoked 
the canon of construction that where there is a 
proviso, the former part which is described as the 
enacting part must bo construed altng with the 
proviso and cotapartfrom it. Reference was made 
to the decision of the House of Lords in Jennings 
v. Kelly. (1940) A. C. 206. It was further submitted 
thit the Court could not dissect the notification. 
The question before us is not about the meaning 
of the notification which i9 fairly obvious but 
about tbe vires of the proviso. Whore tbe words 
employed in the main part are capable of two 
meanings the proviso may have ropercuesions on 
the construction of the preceding words but not 
otherwise. Whether the main part of the noti6ca- 
tion and the proviso are read separately or to¬ 
gether the words used do not admit of different 
meanings. Where there is no doubt or obscurity 
about the meaning of words used, the ta k of 
interpretation can hardly be said to arise. If the 
words of a provision are in themselves preoise 
and unambiguous, then no more can be necessary 
than to expound those words in their natural and 
ordinary sense. The words themselves alone do, 
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•in eaoh a case, beet deolare the intention of the 
Jlaw giver: Wear River Commissioners v. Adam- 
son , (1677) 2 A. C. 743 at p. 778. We can gather the 
intention of the Provincial Government only 
from the words employed in the notification. The 
meaning of the words used in the proviso leave 
no room for the argument that the proviso did 
not trespass into the field cohered by sub s. (3) of 
S. 269. 

[ 16 ] The view that the proviso was ultra vires 
will not have any repercussions on previous trials 
because of sub s. ( 2 ) of S. 636, Criminal P. C: see 
Sakhawat v. Crown , I. L. R. (1937) Nag. 277 at 
p. 279. 

C17} We hold that the impugned proviso was 
ultra vires. The application for revision is allowed. 
The order dated 9 6 1949 by the Additional 
Sessions Judge is set aside and he is directed to 
proceed in accordance with law. 

V.B.B. Revision allowed. 


A.I.R (38) 1951 NAGPUR 127 (C. N. 25) 

HID AYATULLAH, J. 

Uttamrao, Applicant v. Vishwanath and others, 
Hon-Applicants. 

Civil Revn. No. 153 of 1950, D/- 9-2-1951. 

Pre-emption — Suit lor — Scope — Necessary 
parties — Previous mortgagee from vendor not a 
necessary party — Berar Land Revenue Code 
U928), S. 183. 

The scope of a pre-emption suit is limited to the 
substitution of one person for another. The ques¬ 
tion o/ Jair consideration and any fraud in fixing 
the consideration in the sale-deed can be gone into 
between the pre-emptor and the vendee, but other 
matters cannot be investigated . That would be in¬ 
troducing irrevclant issues and would lead to multi- 
/ ariousness. Where the property to be pre-empted 
is subject to a mortgage, the pre-emptor can wait 
till the mortgagee seeks to enforce his mortgage 
against the property and the mortgagee is neither 
a necessary party nor a proper party, at the lime 
of pre-emption. The Court 9 therefore , has no juris¬ 
diction in a pre-emption suit to add a previous 
mortgagee and to investigate into the validity of 
t)ie mortgage. (Paras 12, 13 ) 

B. J. Bhave, for Applicant ; C. P. Kalaley (for 
Nos. 1 and 2 and 3 and 4) and A. L. Halve (for 
No. 5) — for Non-Applicants. 

Cases referred to: 

(Arranged In order of Courts, and In the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

<’15> 37 AU 529: (A I R (2) 1915 All 154) (Pr 11) 
(’47) I L R (1947) Nag 124: (AIR (34) 1947 Nag 

229) (Prs 7, 10) 

ORDER: This is an application for revision by 
the second defendant Uttamrao. 

(2) One Daulat son of Marotl Patll brought *Jie 

fo^o nt r> sl i lt J? x P re -* m PUon of a field Survey No. 
139/2, Pot Hissa No. 2, of Mark Chinchiwala 
against Kisan (now dead and represented by his 
widow and sons). The suit was brought on the 
oasis of a sale-deed, dated 16-3-1948, by one Rajasi 
wife of Sitaram executed in favour of one Kisan. 
Daulat claimed to be a co-occupant by virtue of 
his ownership of Pot Hissa No. 1. Issues were 

irLo^olfw 24 *i£ 1948 ' 1116 caso was for 

10-2-1949 lor evidence. 
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(3) On 5-1-1949 the plaintiff applied for amend¬ 
ment the plaint. His allegation was that be¬ 
fore the sale Rajasi had secretly mortgaged the 
suit field with Uttamrao. The plaintiff wished to 
aver that the mortgage was a sham transaction, 
without consideration. The plaintiff stated that 
he knew of the mortgage on 23-12-1948 but could 
not apply for amendment on 24-12-1948 as he bad 
no copy of the mortgage bond. The plaintiff stated 
that as a result he was likely to suffer a loss of 
Rs 1,000. 

(4) He therefore applied that Uttamrao be added 
as a party and his plaint be allowed to be amended 
by adding these allegations. He wanted the prayer 
to be amended by the addition of the following 
clause: 

"This Court be pleased to deduct the mortgage 
consideration, if the Court finds that the mortgage 
is for any consideration, out of the pre-emption 
price and further order to deposit a uominal 
amount, say Re. 1/- in Court, by way of a fair 
pre-emption price." 

The effect of the proposed amendment was to 
achieve the following result: 

(a) To get a declaration that the mortgage was 
a nominal and sham transaction; 

(b) to get the fair consideration reduced In view 
of the mortgage burden; and 

(c) to make the pre-emption decree binding upon 
the mortgagee Uttamrao. 

(5) This application was opposed by lefendant, 
but on 13-1-1949 the Court passed the following 
order: 

"Parties as before. Amendment allowed, since the 
mortgagee is a necessary party. Plaint be amend¬ 
ed and Civil Suit Register be corrected. Sum¬ 
mons to issue to defendant No. 2. His written 
statement a week before next date.” 

After several hearings defendant No. 2 Uttamrao 
appeared on 27-7-1949 and filed a written statement. 
Meanwhile one Pundlik applied to be Joined os a 
party. This application was rejected on the next 
hearing (12-8-1949). Fresh issues were then fram¬ 
ed, and the case was fixed for the evidence of 
parties on 11-11-1949. Meanwhile the case was 
transferred to another Judge. The case was ad¬ 
journed on 11-11-1949 and 4rl-1950 and then the 
case came up for hearing on 7-2-1950. 

(6) On that date Uttamrao filed an application 
stating that his mortgage was of 27-1-1948 and he 
was not thus a necessary party. He stated further 
that the pleas about the validity, execution, attes¬ 
tation, and consideration of the mortgage could 
not be raised in the suit. He also adverted to the 
fact that the pleas of the plaintiff were self-con¬ 
tradictory. He therefore claimed to be discharged. 

(7) The order under revision was passed by the 
Court below in relation to these matters. The main 
question that was decided In this connexion was 
Issue No. 9. That issue read as follows: 

"Is defendant No. 2 a necessary party? If not, 
effect? 

Finding: necessary party, (as already declared 
by my learned predecessor order-sheet, dated the 
13th January 1949).” 

The reasons given by the learned Judge may be 
summarized as follows. The learned Judge felt 
bound by the finding of his predecessor that de¬ 
fendant No. 2 was a necessary party. Since the 
reality of the mortgage was challenged the mort¬ 
gagee was a necessary party. The plaint which was 
already amended could not again be amended to 
delete the matters pleaded about the mortgage. 
Since the pre-emptor claimed an unencumbered 
title the presence of defendant No. 2 was neces¬ 
sary. The learned Judge purported to act under 
Order 1, Rule 3 of the Civil Procedure Code and 
to follow ‘Marutirao v. Nathmal\ I L R (1947) Nag 
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(8) The applicant (defendant No. 2) challenges 
all these findings. It is argued that a pre-emption 
siut is only to get the pre-emptor substituted in 
piace of the original vendee. The title of the 
vendor is to be admitted, and all that the pre- 
emptor gets is the right, title, and interest sold. 
Since the mortgage was before the pre-empted sale, 
the plaintiff must be content to get the title on 
the dale of suit. It was contended that having 
perfected his title the plaintiff would be able to 
plead all these facts in answer to a suit on the 
mortgage if filed. 

(9) On the other side, it was contended that 
under Section 183 of the Berar Land Revenue 
Code the Court has to examine the entire trans¬ 
action and its history to be able to fix a fair con¬ 
sideration and to determine the interest to be 
pre-empted, and that since the present mortgage 
was a sham transaction deliberately entered into 
to defeat the pre-emptor he can raise the neces¬ 
sary pleas to defeat the attempt and the mort¬ 
gagee is a necessary party. 

(10) The case repoited in ’Marutirao v. Nathmai', 
I L R (1947) Nag 124, is easily distinguishable. 
In that case the pre-emptor wanted immediate 
possession and alleged that a sham lease had been 
created to keep him out even though the vendee 
himself was in possession. That matter could be 
investigated in relation to possession. 

(11) A mortgage and a lease are not on the 
same footing. A mortgage leaves only the equity 
of redemption outstanding in the mortgagor. If 
the vendor merely sold that, the pre-emptor can¬ 
not claim more. The existence of the mortgage 
is merely relevant to that extent. Whatever the 
rights of the vendor may be the pre-emptor is only 
entitled to those rights and to be substituted in 
place of the vendee. Of course, in determining the 
fair price the question whether the existence of 
the mortgage went into the price may have *o be 
determined, but that is an inquiry in which the 
mortgagee is not interested or concerned. It *s a 
matter between the pre-emptor and the vendee. 
The right which the mortgagee claims is indepen¬ 
dent of any considerations of price to be settled 
between the vendee and the pre-emptor. The law 
on the subject is admirably summed up in ’Sahodra 
Bibi v. Bageshri Singh’, 37 All 529, and I respect¬ 
fully adopt the line of reasoning in that case. 

(12) The nature of a pre-emption suit is well 
known. Its scope is limited to the substitution of 
one person for another. The question of fair con¬ 
sideration and any fraud in fixing the conside¬ 
ration in the sale deed can be gone into between 
the pre-emptor and the vendee, but other matters 
cannot be investigated. That would be introducing 
irrelevant issues and would lead to ultifariousness. 
The pre-emptor can wait till the mortgagee seeks 
to enforce his mortgage against the property, but 
at the moment the mortgagee is neither a neces¬ 
sary party nor a proper party. 

(13) I am satisfied that the Court had no Juris¬ 
diction in a pre-emption suit to add a previous 
[mortgagee and to investigate into the validity of 
|the mortgage. Defendant No. 2 would, therefore, 
be discharged with his costs here and in the lower 
Court, which will be borne by the plaintiff. Counsel's 
fee here Rs. 25. 

D.R.R. Revision allowed. 

A. I. R. (38) 1951 NAGPUR 128 (C. N. 25a) 

BOSE C.J. 

Chintaman Khushal, Plaintif/-Appellant v. Shan- 
ker and others, Defendants-Rcspondcnts. 

Second Appeal No. 253 of 1945, D/- 6-10-1949. 

(a) CivH P. C. (1908), O. 6. R. 17 — "At any stage 
of the proceedings ” 


The object of pleadings is to give the other side 
fair notice of the claim made against him, and if 
due to some blundering the right relief is not asked 
for, amendment should readily be allowed at any 
stage provided the character of the suit is not 
altered and provided new facts are not introduced 
and the other party is not prejudiced. (Para 7) 

Anno: C. P. C. O. 6, R. 17, N. 3, 13. 

(b) Civil P. C. (1908), O. 6, R. 17 — Amendment 
introducing new case. 

Where the amendment seeks to make the defen¬ 
dants liable as tenants instead of being made haole 
for use and occupation the nature of the suit is 
not altered. (Para 8) 

Anno: C. P. C. O. 6, R. 17, N. 3. 

(c) Civil P. C. (1908) O. 6, R. 17 — "On such 
terms as may be just " — Costs — Civil P. C. 
(1908), S. 35. 

Where the amendment of the plaint is made 
after some delay though there may have been some 
reason for it and when it is due to some obstinacy 
the plaintiff should be made liable for all costs 
thrown away up to the date of amendment. 
Further where in a suit for rent the defendant was 
willing to pay the rent but the plaintiff refused it 
for some reason the plaintiff though successful 
should not be given costs of the suit. (Para 9) 

Anno: C. P. C. S. 35, N. 7, O. 6, R. 17, N. 15. 

P. R. Padhyc, for Appellant; Y. S. Tambe and 
N. B. Mahajan; for Respondents. 

Cases referred to: 

(Arranged m order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

(’21) 48 Cal 110: (A I R (8) 1921 P C 50) (Pr 7) 
(’41) I L R (1941) Nag 369: (A I R (36) 1939 Nag 

175) (Pr 8) 

C42) I L R (1942) Nag 294: (AIR (28) 1941 Nag 

273) (Pr 8) 

JUDGMENT: The only question in this appeal 
by the plaintiff is whether he should have been 
allowed to amend his plaint. The facts are as 
follows. 

(2) The plaintiff is the Lambardar of the village 
in which the fields with which we are concerned 
are situate. The 1st defendant was the absolute 
occupancy tenant of these fields. The 1st defen¬ 
dant owed the 2nd and 3rd defendants a large 
sum of money. She was also in arrears of rent 
in respect of the fields with which we are con¬ 
cerned here to the plaintiff. In addition she owed 
the plaintiff some money for other reasons. The 
1st defendant then went to the Debt Conciliation 
Board. Defendants 2 and 3 were joined as creditors 
as also tlie plaintiff. The various debts owing to 
these persons were conciliated and on the 20 th 
February 1939 an agreement was entered into to 
which the plaintiff was also a party. The terms 
of that agreement are to be found in Exhibit A-l, 
the order of the Financial Commissioner in a 
Revenue Case. Those facts are not disputed here. 

(3) According to this agreement the 1st defen¬ 
dant undertook to transfer the absolute occupancy 
fields with which we are concerned in this suit to 
the 2nd and 3rd defendants in satisfaction of the 
debt due to them. The 2nd and 3rd defendants m 
their turn undertook to pay off the arrears of rent 
which were due to the plaintiff, and as rejpp 5 
the rest of the money owing to the plaintiff lor 
other causes a separate arrangement was entered 
into with the plaintiff. We are not concerned with 

14) After this agreement the plaintiff applied to 
the revenue Courts for pre-emption against the 
2nd and 3rd defendants. This was on the 3rd 
October 1939. The first three Courts allowed the 
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application, but on the 19th October 1942 the 
Financial Commissioner held that as the plaintiff 
was a party to the agreement reached before the 
Debt Conciliation Board his consent to the trans¬ 
fer of the absolute occupancy holding from the 1 st 
defendant to the 2nd and 3rd defendants mu.t be 
presumed. Accordingly the 2nd and 3rd defen¬ 
dants became the tenants of the plaintiff with the 
plaintiff’s permission and consent and therefore 
he had no right of pre-emption. 

(5) The present suit was filed during the pen¬ 
dency of these proceedings in the revenue Courts. 
It was filed on the 2nd July 1942. The above facts 
are set out in the plaint though not in as great 
detail. The plaintiff then asked for the follow¬ 
ing reliefs: 

( 1 ) that the 1 st defendant be made to pay the 
arrears of rent due on the field; and 

(2) in the alternative that the 2nd and 3rd de¬ 
fendants be made to pay for use and occupa¬ 
tion of the land. 

(6) When the Financial Commissioner decided 
the revenue proceedings finally 3nd held that the 
2nd and 3rd defendants were the plaintiff’s tenants, 
the plaintiff asked for permission to amend his 
plaint. The amendment sought to make the 2nd 
and 3rd defendants liable as tenants instead of 
being made liable for use and occupation. The 
sum claimed against them was the same, namely 
the arrears ot rent. This amendment, however, 
was not asked for till the 6th March 1944. At 
that date all the claim except Rs. 34-14-3 was 
barred by time. The first Court allowed the 
amendment and decreed the plaintiff’s claim but 
the lower appellate Court held that as the amend¬ 
ment had been asked for beyond time it should 
not have been allowed and therefore dismissed the 
plaintiff’s claim against defendants 2 and 3 ex¬ 
cept as regards the Rs. 34-14-3 mentioned above. 

17) In my opinion, the learrted Judge of the 
lower appellate Court was wrong in disallowing the 
amendment. The object of pleadings Is to give 
the other side fair notice of the claim made against 
him, and if due to some blundering the right re¬ 
lief is not asked for, amendment should readily 
be allowed at any stage provided the character of 
the suit is not altered and provided new facts are 
not introduced. The amendment here was 
asked for before the parties went to trial and 
therefore it occasioned the 2nd and 3rd defendants 
no prejudice. No new facts were introduced. They 
were already there. The 2nd and 3rd defendants 
did not dispute their liability for rent. That is 
to be gathered from their oral statement dated the 
4th April 1944. If only the plaintiff had added a 
single line in the relief clause of his plaint to the 
effect that the defendants 2 and 3 be made liable 
In the alternative for rent of the fields as tenants 
no difficulty would have arisen, but as the facts 
had already been set out the plaintiff’s omission 
to add this clause can only be put down to what 
the Privy Council described as clumsy blundering 
in ‘Charan Das v. Amir Khan’, 48 Cal 110. In that 
case their Lordships allowed an amendment of the 
plaint after limitation for reasons which are not 
dissimilar to the present. 

WNcxt as regards the nature of the suit, it 
was held In ‘Vithal Bhagwan Mandir v. Narayan- 
rao, I L R (1941) Nag 369 at p. 370, that in a case 
jUKe the present the defendant is liable either for 
rent as a tenant or for damages in the alternative, 
‘° r occu P atl °n- So also in ‘District Coun- 

cU, Wardha v Anna', I L R (1942) Nag 294, it Is 
shown that the nature of the suit is not altered 
when one claim or the other is made. Following 
those two decisions, I hold that there was no altera- 
t on in the nature or the claim. What the plaln- 
Uff wonted was money for ^ flelds whlch the 

2nd and 3rd defendants had occupied. Whether 


that money came in the shape of rent or in the 
shape of compensation lor use and occupation did 
not matter to the plaintiff; nor did it much matter 
to the defendants a they iiad to pay. Accordingly, 
the amendment, in my opinion, was rightly allowed 
in the first Court and snould not have been dis¬ 
allowed in the lower appellate Court. 

(9) When however an amendment is made after 
some delay, as was the case here, though there 
may have been some reason for it, and when it is 
due to a certain amount of obstinacy, it is right, 
that the plaintiff shouid be placed on terms. The 
terms normally are that he should be liable for all 
costs thrown away up to the date of the amend¬ 
ment. But here I think it proper to impose further 
terms because it seems from the written statement 
of the defendants 2 and 3 that they had already 
tendered the plaintiff the rent which they hadj* 
undertaken to pay in their agreement before the! 
Debt Conciliation Board. The plaintiff howeverj 
was afraid that his * application for pre-emption 
would not succeed if he accepted the rent and so 
he refused to accept it. That being the case, the 
plaintiff should not, in my opinion, be given the 
costs of this suit, nor shouid he be allowed interest. 
He was wrong in not accepting the ren.; he could 
have accepted it under protest or without pre¬ 
judice. In any event, this is a fit case for placing, 
him on terms. 

(10) The decree of the lower appellate Court is 
modified by setting aside that portion of it which 
dismisses the plaintiff’s claim for all except the 
Rs. 34-14-3. The total rent due to the plaintiff 
comes to Rs. 369-0-9. This is all that he should get 
He has already been decreed Rs. 34-14-3. Therefore 
the decree of the lower appellate Court will be en¬ 
hanced by Rs. 334-2-6, but each party will bear its 
own costs throughout. The claim of the plaintiff 
for interest is dismissed. 

D.H. Order accordingly. 

A. I. R. (38) 1951 NAGPUR 129 (C.N. 25b) 
BOSE AND SEN, JJ . 

Kashinath Appa Shanker Appa, Appellant; v. 
Ramji Nanaji Lobana and another, Respondents . 

Second Appeal No. 753 of 1943, D/- 27-2-1948. 

(a) Berar Land Revenue Code (1928), S. 176 — 
Sale — Settlement of debt by Debt Conciliation 
Board — Claitn of Rs. 11,000/- conciliated for 
Rs. 6,000 — Debtor executing sale-deed of his fields 
in favour of creditor for the amount — Sale iield 
voluntary transfer giving rise to right to pre-empt. 

A debt of Rs. 11.000 was conciliated by a Debt 
Conciliation Board for Rs. 6,000/- and tlie creditor 
accepted some fields of the debtor in full satis¬ 
faction of the debt as scaled down . A sale-deed for 
Rs. 6.000/- was, therefore, executed by tlie debtor 
to the creditor. In a suit for pre-emption by a co¬ 
occupant of one of the fields it was contended that 
the sale was not a transfer contemplated by the 
Berar Land Revenue Code and that it was not a 
voluntary sale; 

'Held' that it is impossible to say that there was 
no transfer in this case because, clearly the title 
passed from the debtor to the creditor and that 
could not have occurred without a transfer unless 
the title had already resided in the creditor. The 
sale was also a voluntary one as the creditor being 
the ojily and also a secured creditor ; there was no 
compulsion to induce him to abandon his claim 
?! RS’U‘000/- for Rs. 6.000 . Moreover , the price in 
the trarisaction was fixed by the parties of their 
ou;n motion and accordingly the transaction was of 
the kind contemplated by the Berar Land Revenue 
Code giving rise to the right of pre-emption • 1941 

' * <?) mo Lah «« 

(Paras 7, 73. 74 and 7 SV 
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<b) Berar Land Revenue Code (1928), S. 183 — 
Fair market value — Conciliation of debt of 
Rs. 11, 000/- for Rs. 6,000 — Sale-deed of “property 
executed in favour of creditor showing Rs. 6,000/- 
as consideration — Rs. 6,000/- and not Rs. 11,000/- 
is the fair market value. 

Although the paper value of the conciliated debts 
was Rs. 11,000/- it does not follow that that was 
the market value of the debt at the date of the 
conciliation or that the creditor would have been 
able to obtain Rs. 11.000/- or anything like it. On 
the contrary, his whole conduct showed that he was 
content to value the debt at that date at Rs. 6,000/-. 
That was the then market value of the debt to him. 
Accordingly when he accepted the land he accepted 
it for a consideration of Rs. 6,000/- and not 
Rs. 11,000/-. That also is the price stated in the 
sale deed as the value of the land transferred. The 
fair price for pre-emption of one of the fields was 
therefore the proportionate share of Rs. 6.000/ and 
not of Rs. 11,000/. AIR (34) 1947 Nag 156, Relied 
■on (Para 18 ) 

(c) Berar Land Revenue Code (1928), S. 185 — 
Suit for pre-emption — Costs — Suits are not to be 
encouraged — Parties made to bear their own costs 
— Civil P. C. (1908), S. 35. 

In a suit for pre-emption the plaintiff lost the suit 
in trial Court and was ordered to pay defendants' 
costs. He appealed and was successful but the 
order as to costs was not set aside. In the second 
appeal by defendant, the plaintiff respondent filed 
a cross-objection against the order as to costs; 

1 Held ’ that as the suits of this kind are not to 
be encouraged the parties should be made to bear 
their own costs in appeal as well as in the lower 
Courts. That however did not mean that the party 
who succeeded should pay the costs of his opponent. 
The order of the lower Court was therefore modi¬ 
fied to that extent. 1941 N.L.J. 623 , Explained. 

(Paras 22. 23) 

M. R. Bobie, N. B. Chandurkar and G. R. Mud- 
holkar, for Appellant; R. S. Dabir with W. B. 
Pendharkar, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’13) 18 Ind Cas 957: (195 Pun L R 1913) 

(Prs 9,11) 

C20) 1 Lah 109: (A I R (7) 1920 Lah 421) 

(Pr 9) 

(’32) 28 Nag L R 11: (AIR (19) 1932 Nag 44) 

(Prs 11, 13, 18) 

C39) I L R (1939) Nag 503: (AIR (26) 1939 Nag 

227) (Pr 6) 

C41) 1941 Nag L Jour 623 (Prs 8, 12, 13, 21, 22) 
<•46) I L R (1946) Nag 465: (AIR (34) 1947 Nag 

156) (Pr 17) 

JUDGMENT: This appeal arises out of a suit 
for pre-emption under the Berar Land Revenue 
Code. The first Court held that the plaintiff had 
no right of pre-emption and dismissed the suit. 
The lower appellate Court reversed that decision 
and fixed the price of pre-emption at Rs. 2,500/-. 
The defendant-vendee appeals. 

(2) The first question for determination is 
whether this is a transfer of the kind contemplated 
by Section 183 of the Berar Land Revenue Code, 
1928. The facts are as follows. 

(3) The field sought to be pre-empted belonged, 
with certain other fields, to one Achyut and his 
son Marotirao. These two were indebted to the 
defendant Kashinath Appa and mortgaged the 
property to him. In course of time they went to 
the Debt Conciliation Board and there the debt was 
conciliated. On the date of conciliation the debt 
on paper amounted to Rs. 11,000/-. This was scal¬ 
ed down to Rs. 6,000/- and the creditor accepted 
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part of the property referred to above including 
the field now in suit in full satisfaction of the debt 
as scaled down. Accordingly, in pursuance of 
that agreement the debtors sold the property in¬ 
cluding the field now in suit, which is Survey No. 
23/2, to the defendant-appellant on the 3rd March 
1939. The sale-deed is Exhibit D-l. 

(4) The plaintiffs are interested as co-occupants 
in only one of the fields so transferred, name 
Survey No. 23/2. Accordingly, they sue under 
Section 183 of the Berar Land Revenue Code, 1928 
for pre-emption of this field. 

(5) It is contended on behalf of the appellant 
that the sale of the 3rd March 1939 is not a trans¬ 
fer of the kind contemplated by the Berar Land 
Revenue Code on two grounds; firstly, it is not 
a sale at all, it is merely payment of a debt owing 
to the appellant in kind, and secondly, if it is a 
sale it is not a voluntary sale. 

(6) The learned counsel for the appellant relies 
on a sentence in a decision of the division bench 
of this Court reported in ‘Shridhar v. Narayan’, 
I L R (1939) Nag 503, at p. 510, where it is said 
that 


*‘if the amounts are payable in kind; then the 
agreement is enforceable as a decree by the civil 
Courts tlie moment it is registered." 

It is argued that this contemplates that a settle¬ 
ment before the Debt Conciliation Board 's not 
necessarily a transfer but is merely a payment of 
a debt in a particular manner. 

(7) We are not able to agree with this interpre¬ 
tation of that sentence. It is true that a debt 
can be paid in kind as well as in cash, but that 
will not alter the fundamental nature of a trans¬ 
action in which the property is transferred from 
one person to another. It only varies the nature 
of the consideration for which the debt is settled. 
In the present case, the debt was conciliated for 
Rs. 6,000 and the creditor accepted this land in 
satisfaction of that debt; in other words, he ac¬ 
cepted the transfer of the land for the 6,000 
rupees. It is impossible to say that there was no 
transfer in this case because, clearly the title 
passed from the debtor to the creditor and that 
could not have occurred without a transfer unless 
the title had already resided in the creditor. There 
are cases where two parties to a suit, usually re¬ 
lations, claim an interest in the property. They 
compromise, and, in such cases, it can be said that 
there is no transfer because in a compromise of 
that nature each party gives up part of his claim 
and recognises to that extent the title of the other 
in the portion given up by him. The result is that 
by agreement it is settled that the title to hat 
portion had all along resided in the person to 
whom the property is assigned under the compro¬ 
mise. Therefore, there is no transfer of title from 
one to the other. The position is very different 
when the creditor neither had nor claimed any 
title to the land, but accepts the property m mu 
of something else. In that case there is clearly 
a transfer of title and accordingly there is a trans¬ 
fer. Whether it is the kind of transfer contem¬ 
plated by the Berar Land Revenue Code is another 
matter, but that there is a transfer cannot be 

d °(8) t€ It was held by Stone, C.J., in ‘DhanraJ v. 
Vithoba’, 1941 Nag L Jour 623, that a transfer of 
this kind made in pursuance of a conciliation be¬ 
fore a Debt Conciliation Board attracts the pro¬ 
visions of the Berar Land Revenue Code and gives 
rise to a right of pre-emption. We respectfully 

agree with that decision. 

(9) As against this, the learned counsel for the 
appellant relies on 'Masihuddm v. Matu Rani. 1 
Lah 109 and ‘Kheman v. Aladad, 18 Ind Cas 957 
(Lah.). In the Lahore case the position was en¬ 
tirely different. There, in the year 1888, the mo. her 
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of the plaintiff in the suit sold the land in dispute 
to the defendants and placed them in possession. 
She acted in the transaction as a manager of her 
husband's estate, her husband being a lunatic. In 
the year 1909 the husband died and then, in the 
year 1912, the son sued the transferee for posses¬ 
sion on the ground that the mother had no power 
to sell. The suit was compromised and the sons 
abandoned their right to the property in suit. 
Later the co-occupants of the land sued for pre¬ 
emption. It was held that that compromise did 
not amount to a sale, and with that we respect¬ 
fully agree. 

(10) The sale of the property and the transfer 
of title was effected in the year 1883 and the fac: 
that the sons abandoned their claim in the year 
1912 could not convert their action in abandoning 
their right to the property into a sale any more 
than if they had omitted to sue altogether. That 
is not the case here. 

(11) In the other case ‘Kheman v. Aladad', 18 
Ind Cas 957 (Lah), the question turned on the in¬ 
terpretation of the Punjab Pre-emption Act. '‘Sale” 
is defined In that Act in Section 3 sub-clause t5) 
and it is expressly stated there that sale shall not 
include a sale In execution of a decree for money. 
The sale there was in pursuance of a compromise 
in which one party agreed to give up a part of the 
land for a consideration of Rs. 400/-. The decree 
was in terms of the compromise and the sale was 
under the decree. It was held that that was not 
the kind of sale contemplated by the Punjab Pre¬ 
emption Act. That again, is not the case here 
because the definition of sale given in the Punjab 
Pre-emption Act is not the definition with which 
we are concerned. Niyogi, A.J.C., held in ‘Ram- 
nath v. Narayan', 28 Nag L R 11 at pp. 12, 13, 14. 
that a sale held in execution of a consent decree 
is not a voluntary but a compulsory sale. Accord¬ 
ingly, the sale in execution of the decree before 
the learned Judge in 'Kheman v. Aladad*. 18 Ind 
Cas 957(Lah), was a compulsory sale made in exe¬ 
cution of the decree and therefore was expressly 
excluded by the terms of the Punjab Pre-emption 
Act. That case Is not In point here. 

(12) We respectfully agree with the decision of 
Stone, C.J., in ‘DhanraJ v. Vithoba’, 1941 Nag L 
Jour 623, and hold that the sale in the present 
case is a transfer. 


(13) The next question is whether this is o 
voluntary transfer or one under compulsion. Here 
the learned counsel for the appellant relies on 
♦Ramnath v. Narayan’, 28 Nag L R 11, to which 
we have just referred. But there the decree with 
which Niyogi, A.J.C., was concerned, though a com¬ 
promise decree, expressly directed sale of the pro¬ 
perty by public auction and Niyogi, A.J.C., jield 
this was a compulsory sale. That is not the oosi- 
tion here, and in contrast we have the decision 
of Stone, C.J., in ‘DhanraJ v. Vithoba’, 1941 Nag 
L Jour 623, holding that a transfer of the rind 
which we have here does give rise to a right of 
pre-emption. In our view, the sale here was 
voluntary. The vendee was himself a member of 
the Debt Conciliation Board and had nothing to 
war from the debtor’s application to the Board. 
Being a member of the Board, he must have been 
conversant with its powers, and in any event no 
man can say he does not know the law. He was 
an educated man. He was the only creditor, there- 
«°L hav ? been Postponed to other 
fnfirlr? 1 ?' and ?}} toot he was likely to lose by re- 
fi ♦ k * M J cUlate his Interest. We do not 
ieei that that was sufficient compulsion to Induce 
him to abandon a claim of Rs. 11,000 for a con¬ 
sideration of Rs. 0,000. 

I There was also an additional reason In this 

iXf 1 ^ wa *. a ^ured creditor. As we 

have said, the properties to which we have referred 


in the beginning were mortgaged with him. Accord¬ 
ingly, under Sections 15 and 21 of the Debt Con¬ 
ciliation Act he could not have been postponed to 
other creditors even if there had been other 
creditors, but as we have said, there were no other 
creditors and so he stood in no danger whatever 
We agree with the lower appellate Court that thu 
was a voluntary’ sale and that the provisions oi 
Section 183 of the Berar Land Revenue Code are 
attracted. 

(15) The Berar Land Revenue Code confers a 
right of pre-emption only in the cases specified 
therein. Section 183 shows that the right is con¬ 
fined to the transfers contemplated by Sections 176 
and 178 and to cases in which a final decree for 
foreclosure is passed as contemplated by Section 
177. 

(16) Section 176 is the one with which we are 
concerned. It deals with sale and provides that 
whenever an occupant proposes to sell the whole 
or any portion of his interest in a survey number 
he has to give notice of his intention to the other 
occupants in the survey number 

'‘intimating the extent of the interest to be sold 
‘and the price at which he is willing to selL” 

It is evident that when a sale is by bids, as in the 
case of a Court sale by public auction, then the 
price at which the property is to be sold is the 
price which the bidders are willing to pay. The 
owner of the property has nothing to do with it. 
It is otherwise in the present case. Here the parties 
fixed a price of their own motion. Accordingly in 
the type of case with which Niyogi, A.J.C., was 
concerned in ‘Ramnath v. Narayan’, 28 Nag L R 
11, the Code could not have been applied. As we 
have said, the decree there expressly directed sale 
of the property by public auction. Here, the 
matter is different. The price was fixed betweeni 
the parties and accordingly the transfer is of the 
kind contemplated by the Berar Land Revenue! 
Code and gives rise to a right of pre-emption. 

(17) The last point argued Is about the price 
of pre-emption. It is said that the market value 
of the field, which the lower Court fixed at 
Rs. 2.500, is not a fair consideration. It is argued 
that the debt was Rs. 11,000 in value and there¬ 
fore the price which the appellant has paid for 
the property including the field in suit is Rs. 11,000 
and not Rs. 6,000. That however is a contention 
with which we are not able to agree, and one of 
us (Bose, J.) t negatived a similar contention in 
'Gokuldas v. Namdeo', I L R (1946) Nag 465 at p. 
467. There the paper value of the decree at the date 
of conciliation was Rs. 248-12-3. This was scaled 
down to Rs. 100 and the question was whether the 
fair consideration was Rs. 248-12-3 or the Rs. 100 
to which the debts were scaled down. It was held 
that it was Rs. 100 and the reason given was as 
follows: 

‘‘The offer here was that the creditor should 
accept the lands tn lieu of the 'debts’ and in my 
opinion the proceedings before the Board, as well 
as the recitals in the sale-deed show that both 
parties agreed that the then market value of 
the debts was Rs. 100. Therefore the creditor 
agreed to accept the land in dispute In lieu of 
debts which all concerned valued at Rs. 100.” 
That embodies the crux of the situation. 

(18) Although the paper value of the lebts here 
was Rs. 11,000 it does not follow that that was 
the market value of the debt at the date of the 
conciliation. It does not follow that the creditor 
would have been able to obtain Rs. 11,000 or any¬ 
thing like it. On the contrary, his whole conduct 
showed that he was content to value the debt at 
that date at Rs. 6,000. That was the then market 
value of the debt to him. Accordingly when he 
accepted the land he accepted It for a considera¬ 
tion of Rs. 6.000 and not Rs. 11,000. That also to 
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Ithe price stated in the sale-deed as the value of 
|the land transferred. 

(19) It was argued by the learned counsel for 
the appellant that the plaintiff ought to obtain 
5/12ths of Rs. 11,000; 5/12ths being a fair pro¬ 
portion of the price assignable to the land in suit. 
Actually 5/12ths of Rs. 6,000 comes to Rs. 2,500 
which is the price which the lower Court has de¬ 
creed. In our view, Rs. 6,000 was the price paid 
and therefore Rs. 2,500 being the 5/12ths of that 
that was the fair consideration. 

(20) We could have understood an argument 
asking us to allow something over and above the 
market value of this particular field on the ground 
that the transferee had purchased a compact piece 
of property for Rs. 6.000, that he is now comoeiled to 
split up that property and retain only a portion 
of it and that therefore it is not an adequate com¬ 
pensation to him to give him the mere market 
value of the slice which is now being cut off from 
the whole. But that was not the point argued 
before us nor is there any material on which we 
can evaluate considerations of this kind. There is 
nothing to show that the property is a compact 
whole or that, even if it is the cutting oft of a slice 
of it will so aftect the rest as to deteriorate its 
value or to lessen its value to the transferee. 
Accordingly, we agree with the lower Court that 
Rs. 2,500 is the fair consideration. 

(21) There is a cross-objection by the plaintiffs 
on the ground of costs. The lower appellate Court, 
purporting to follow ‘Dhanraj v. Vithoba’. 1941 Nag 
L Jour 623, ordered the parties to the appeal 
before it to bear their own costs and did not dis¬ 
turb the order of the first Court relating to costs. 
The first Court had dismissed the plaintiffs* suit 
and therefore directed the plaintiffs to pay the de¬ 
fendant’s costs. The plaintiffs succeeded in the 
lower appellate Court but nevertheless were made 
to pay the defendant’s costs. 

(22) What Stone, C.J., did in ’Dhanraj v. 
Vithoba., 1941 Nag L Jour 623 was to dismiss 
the appeal before him with no order as to costs 
remarking that suits of the kind we have here 
should not be encouraged. He did not direct *he 
party who succeeded to pay the costs of his op¬ 
ponent. 

(23) In our opinion the proper order would have 
been for the lower appellate Court to direct each 
party to bear its own costs in the appeal before 
it as well as in the first Court. The decree of 
the lower appellate Court will be modified accord¬ 
ingly. 

(24) The cross-objection is accordingly allowed, 
but as it does not succeed wholly, each side will 
bear its own costs of the cross-objection. 

(25) The appeal fails and is dismissed with 
costs. We do not make the same order as Stone, 

C. J., did because in the case before us the plaintiffs 
succeeded in the lower appellate Court and the 
matter should have rested there. The appellant 
has come up in appeal and has lost. He should 
therefore pay the plaintiffs’ costs of the appeal 
before us. 

D. R.R. Order accordingly. 


A. I. R. (38) 1951 NAGPUR 132 (C.N. 250 
MUDHOLKAR. J. 

Ramjiyawan, Appellant—Judgment-Debtor. v. 

Shrikrishna Goshalal; Respondcnt-Dccree-holder. 
Misc. Second Appeal No. 134 of 1944, D/- 28-7- 

1949. * _ _ 

(a) Debt Laws — C. P. and Derar Money Lenders 
Act (XIII (13) o) 1934) S. 11 — Applicability — IJ 
applies to mortgage executed prior to 1-4-1935. 

S. 11, as the law stands today, applies to mort¬ 
gage transactions entered into prior to the 1 st 
April 1935 to the same extent as it does to un- 


8.1. B. 

secured loans of an anterior date and is not limited 
to transactions which took after that date. 

(Para 12) 

( b ) Interpretation of statutes — Differential in¬ 
terpretation. 

There is no principle which would justify diffe¬ 
rential interpretation of the provision of a statute: 
interpreting the same provision as affecting a 
transaction of one kind from one date and affecting 
a transaction of another kind from another date, 
when there is nothing whatsoever in the Act it¬ 
self to justify such a course. <Para ll) 

Anno: C. P. C. Preamble, N. 7. 

A. V. Khare and T. B. Pendharkar, for Appel¬ 
lant; R. G. Shiras; for Respondent. 

Case rejerred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’38) I L R (1938) Nag 91: (A I R (25) 1938 Nag 
112 ) (Prs 7, 8, 11) 

JUDGMENT: This is a judgment-debtor’s 
appeal against the dismissal of his application for 
grant of instalments under Section 11 of the C. P. 
Moneylenders Act. 

(2) His liability is upon a mortgage deed execu¬ 
ted on the 17 th July 1934. A final decree for sale 
on the loot of that mortgage was passed on the 
29th December 1943. But before that decree was 
passed, the judgment-debtor made an application 
ior the grant of instalments. That application was 
rejected by the Court on the ground that the pro¬ 
visions of Section 11 of the Moneylenders Act do 
not apply to the mortgage in question as it was 
executed prior to the commencement of that Act. 
The decision was upheld by the lower appellate 
Court. 

(3) The only point then is whether the provisions 
of Section 11 of the Moneylenders Act apply to 
mortgages executed prior to its commencement, 
viz., the 1st April 1935. 

(4) Section 11 of the Act empowers a Court to 
make any decree payable by instalments, whether 
is was passed before or after the commencement 
of the Act. A decree could only be passed oefore 
the commencement of the Act if the transaction 
leading up to it was entered into prior to the Act. 
Therefore, the question is whether there is any¬ 
thing in the Act which would exclude mortgage 
transactions anterior to the 1st April 1935 from 
the purview of Section 11. It is pertinent to note 
that Section 11 itself makes no distinction between 
a decree based upon a mortgage and a simple 

money decree. , a . ... 

(5) The only other provision in the Act wh en 
must then be examined is Section 2 (vii) which 
gives definition of the word •*loan.” According to 

that definition: .. 

-loan’.... shall include any transaction which 
the Court finds to be in substance a loan,, nH 
it shall not include:.... (f) a transaction whichls 
in substance a charge on, or a sale of, immov 

^Th^ra* mortgage with a condition of sale 
is clearly included within the definition. Th's de¬ 
finition makes no distinction between mortgages 
executed before or after the Act came into force. 

(7) But then, I am referred to the decision m 
'Bhagwant Rao v. Damodhar’ I L Fl <1938, Nag 
91. and to the amending Acts of 1937 and 
and asked to hold that mortgages executed prior 
to 1st April 1935 are outside the scope of the Act 
<8) It is true, as stated in ‘Bhagwant Raos case. 
(I L R (1938) Nag 91). that the definition of 
"loan” contained in the Moneylenders Act, when it 
was first promulgated, did not ^lude ‘inter alia 
"a transaction which is in substance a mortgage or 
sale of immoveable property. By Act XIX iivi 
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of 1937 a ‘•charge” on immovable property was also 
excluded from the definition of the word loan. 
Then, by Act XXIV 124) of 1937, tne word mort¬ 
gage” was struck out with the result that mortgage 
transactions fell within the definition of loan. 
Since the amendment to this effect came into 
force on the 19th March 1937, the Divisional Bench 
held in 'Bhagwant Rao’s case', (I L R (1939) Nag 

the 19th March 1937 the Central Pro¬ 
vinces Moneylenders Act applies to mortgage 
transactions made with moneylenders.” 

In this view the Division Bench declined to nppiy 
the provisions of Sections 9 and 11 of the Money¬ 
lenders Act to a mortgage executed prior to 19th 
March 1937. 

(9) So, as a result of this decision the beneficient 
provisions of the Moneylenders Act were unavail¬ 
able to a large number ol debtors. It was pre¬ 
sumably to remedy this situation that the C. P. 
Moneylenders Act was again amended in 1939. 

(10) The preamble to the Act (XVII (17) of 
1939) states that the Act was being amended 

"to give retrospective effect to the amendment 
made by Section 2 of the Central Provinces and 
Berar Moneylenders (Second Amendment) Act, 
1937.” 

By that amendment the amendment made by the 
second amending Act of 1937 to Sub-clause (f) of 
Clause (vii) of Section 2 was given effect to from 
the 1st April 1935. 

(11) Now the question is, what is the effect of 
this amendment? Does it make Section 11 appli¬ 
cable only to mortgages executed after the 1st 
April 1935 or does it make it applicable to all mort¬ 
gages, whenever executed? It seems to me that the 
Act of 1939 placed mortgages on the same footing 
as other transactions right from the commence¬ 
ment of the Act. Thus, if on that date Section 11 
were applicable to an unsecured loan of a date 
prior to the 1st April 1935, it would also be appli¬ 
cable to a mortgage of prior date. It is not sug¬ 
gested before me, and indeed such a position is 
untenable, that unsecured loans contracted prior 
to the 1st April 1935 are outside the purview of 
Section 11. Then, why should mortgages of a prior 
date be outside its purview? Whatever be the 
effect of the decision in 'Bhagwant Rao's case', 
(I L R (1938) Nag 91), it is clear that it has been 
nullified by the amending Act of 1939. To conclude 
from the words “shall be deemed to be In force 
with effect from the 1st April 1935” used in the 
amending Act of 1939, that the term “loan” in¬ 
cludes only mortgages executed after the 1st April 
1935, as Is suggested by the learned counsel lor 
the decree-holder would give rise to an anomaly; 
while the whole of the Moneylenders Act is deemed 
to come into force on the 1st April 1935 and cer¬ 
tain of its provisions to affect unsecured trans¬ 
actions, whenever entered into, these very provi¬ 
sions are not to apply to mortgages effected be¬ 
fore the 1st April 1935 though the definition does 
not differentiate between unsecured debts and 
mortgages. I do not know of any principle which 
would Justify differential interpretation of the pro¬ 
vision of a statute: interpreting the same provision 
as affecting a transaction of one kind from one 
date and affecting a transaction of another kind 
from another date, when there is nothing whaU 
soever in the Act itself to Justify such a course. 

£ er e f ore, clearly of opinion that 
Section 11 of the Central Provinces Moneylenders 
Act, as the law stands today, applies to mortgage 
transactions entered into prior to the 1st April 1935 
to tne same extent as it does to' unsecured loans 
a ? terlor date, and that it is not limited to 
tr ansacti°ns w hi c h took place after that date. 

♦hi 1 1 For thes ?, r 5 asoas ' I set aside the order of 
the lower appellate Cqurt and remand the case 


to the Court ol first instance for a consideration 
of the judgment-<kbior's application under Section 
11 on merits. While dealing with it, the lower 
Court might as well keep in view the fact that the 
judgment-debtor has paid nothing during the pen¬ 
dency of the appeal. 

(14) The costs of the appeal wili be borne by 
the respondent. Counsel's fee Rs. 20. 

V.R.B. Order set aside. 


A. I. R. (38) 1951 NAGPUR 133 (C.N. 25d) 
BOSE AND MANGALMURTI, JJ. 

llari and another, Appellants, v. Narmadabai , 
Respondent. 

First Appeal No. 106 of 1942, D/- 24-12-1948. 

(a) Civil P. C. (1908), O. 22, Rr. 3, 11; O. 41. R. 4— 
O. 41. R. 4. does not control O. 22, Rr. 3 and 11 — 
Whether survivor can appeal alone depends upon 
whether rights are severable, whether executable 
decree can be passed in appeal without disturbing 
rights accrued under Lower Court's decree — Suif 
/or maintenance against deceased husband’s 
brothers on ground that they were joint when her 
husband died — Defendants contending that pro- 
perty was not ancestral — Decree in favour of 
plaintiff — Defendant appealing — One of them 
dying during pendency of appeal — Held appeal 
abated as a whole unless surviving defendants ac¬ 
cepted position that family was joint. 

O. XLI, Rule 4, carries 0.1, R. 8 over to the realm 
of decree when the domain of contract has ceased. 
It does not abrogate the other rules regarding join¬ 
der of parties and abatement. The language of 
O. XLI, Rule 4 is not appropriate to a case where 
one of the defcndants-appcllants has died during 
the pendency of the appeal. The question whether 
the survivor can appeal alone depends upon whe¬ 
ther the rights are severable, whether an executable 
decree can be passed in appeal without disturbing 
the rights which have already accrued under the 
first Court's decree, and so forth. 

The suit uas by a widow against the brothers of 
her deceased husband for maintenance. Her con¬ 
tention was that the family was joint when her 
husband died. She also sought a charge on the 
joint family estate. The defendants contended 
that the property sought to be charged was the self- 
acquired property of their father Sadasheo and 
was not ancestral in his hands. He survived the 
plaintiff’s husband, and after the husband’s 
death effected a division of this property among his 
surviving sons and made provision for plaintiff’s 
maintenance. The lower Court negatived this con¬ 
tention and held that the property was ancestral 
in Sadasheo’s hands. It decreed the plaintiff’s 
claim and charged the ichole of the property. All 
the three defendants appealed. One of them died 
during the pendency of the appeal leaving two 
sons. They had not been joined, and the appeal 
abated against the deceased. 

•Held' that the appeal abated as a whole and that 
it could not proceed unless the surviving defen¬ 
dants ( appellants ) were content to accept the posi¬ 
tion which had been decreed that the family teas 
joint Case law discussed . 

(Paras 5, 6 , 8,14.15 and 29) 

Anno: C. P. C., O. 22, R.3N.3 and O. 41, R. 4, 

1” • Oi 

(b) Hindu Law — Maintenance — Rate of — 
Court has discretion to decree arrears at rate 
fallowed for future maintenance 
~ Sue* discretion to be exercised when conditions 
°Lf amily past w t ere Wferent from present con- 

wefe tteS: ° be M0Wed Wh ™ 
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The Court has a discretion to decree arrears at 
a rate di/lerent Jrom the rate allowed lor juture 
maintenance. But that discretion would be exer¬ 
cised in this particular way only ij the evidence 
shows that the conditions o) the Jamily, that is to 
say the income and expenses, etc., were substanti¬ 
ally dif/erent from the conditions obtaining at the 
time of suit and likely to obtain in the near Juture. 
Where the conditions over the period for which 
arrears are claimed were not substantially dij/erent 
Jrom the conditions obtaining at the date of the 
suit the Court is right in decreeing the arrears at 
the same rate as the rate allowed lor the juture. 
A 1 R (25) 1938 Nag 193, Rel. on. (Para 32) 


ARMADABAI A. I. R. 

appellants (defendants, died, and as his legal re¬ 
presentatives were not brought on record the appeal 
has abated so far as he is concerned. The ques¬ 
tion is whether the remaining defendants can con¬ 
tinue the appeal or whether it has abated as a 
whole. The plaintiff’s counsel urges that the whole 
appeal has abated. 

(21 The suit is for maintenance. The plaintiff’s 
contention is that her husband Onkar was joint 
with his three brothers Govind, Hari and Vishnu, 
who are, or rather were, the three defendants; 
Onkar died in a slate of jointness with his three 
brothers, and so they are under an obligation to 
maintain her. 


(c) Hindu Law — Maintenance — Arrears — Suit 
for — Prior demand not necessary / or competency 
of suit. 

Arrears ol maintenance are a debt, and there is 
no provision ol law which renders a suit lor re¬ 
covery o) a debt incompetent unless a prior demand 
has been made. Ij the suit is tiled alter limitation, 
o/ course, the claim will jail in respect ol sums 
due before the period ol limitation, but there is no 
bar to the suit as such. (Para 53) 

(d) Hindu Law — Maintenance — Hindu widow 
not residing with her husband's jamily does not 
lorleit her right oj maintenance. 

A widow is not bound to reside with her hus¬ 
band’s jamily and that she does not jor/eit her 
right to maintenance out ol her husbands estate 
by going to reside elsewhere. A widow who leaves 
the residence oj her husband is entitled to arrears 
ol maintenance from the date on which she leaves 
and need give no reasons lor the change of resi¬ 
dence. AIR (16) 1929 P C. 128 Foil. (Para 54) 

(e) Civil P. C. (1908) t O. 41, Rr. 1,2 — In main¬ 
tenance suit defendants contending that family was 
not joint — In appeal by them defendants com¬ 
pelled by appellate Court to accept position that 
they were joint — They are entitled to contend 
for whatever flows from that position. 

Where in a maintenance suit the defendants con¬ 
tended that the family was not joint but in appeal 
by them they are compelled by the appellate Court 
to accept the position that the family is joint they 
are entitled on that basis to contend lor whatever 
flows from that position. (Para 31) 

Anno: C. P. C. O. 41, R. 1, N. 12. 

P. R. Padhye; for Appellants; P. K. Tare and 
A. L. Halve; lor Respondent. 

Cases re I erred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C28) 6 Rang 29: (AIR (14) 1927 P C 252) 

(Pr 17) 

C29) 8 Pat 840: (A I R (16) 1929 P C 128) 

(Pr 34) 

(’31) 35 Cal W N 977: (AIR (18) 1931 P C 229) 

(Pr 11) 

C38) I L R (1938) All 350: (A I R (25) 1938 All 

235) <Pr 16) 

C05) 9 Cal W N 1061 (Pr 13) 

C20) 24 Cal W N 44: (AIR (7) 1920 Cal 264) 

(Pr 13) 

C28) 32 Cal W N 299: (AIR (15) 1928 Cal 184) 

(Prs 13, 16) 

(’47) AIR (34) 1947 Cal 453 (Pr 16) 

C28) AIR (15) 1928 Lah 43: (106 Ind Cas 313) 

(Pr 12) 

C38) I L R (1938) Nag 289: (AIR (25) 1938 Nag 

198) (Pr 32) 

(*38) I L R (1938) Nag 370: (AIR (25) 1938 Nag 
42) (Prs 15. 21) 

(’40) A I R (27) 1940 Pat 346: (19 Pat 870 P B) 

(Pr 14) 

JUDGMENT: Counsel for the plaintiff-respon¬ 
dent urges a preliminary objection. One of the 


(3) The lower Court decreed the claim against 
all three brothers. The learned Judge held that 
Onkar died in a state of jointness with the three 
defendants, and that the family had joint ances¬ 
tral property. Accordingly he decreed (1) a de¬ 
claration regarding the liability of all three brothers 
jointly to maintain the plaintiff, ( 2 ) to pay her 
Rs 45 a month, (3) to pay her Rs. 315 for arrears, 

(4) Rs. 45 a month from the 1st August 1940 to 
the 28th February 1942, and (5) to set aside three 
sums of Rs. 500 each for the marriages of each of 
the plaintiff's three daughters. He further charged 
the whole of the plaint property, which he held 
to be family property. 

(4) All three defendants appealed. They con¬ 
tended, as they had done in the first Court, that 
the property was not ancestral in the hands of 
their father Sadasheo, but that it was his self-ac¬ 
quired property and that he had divided it among 
his sons before his death and assigned a share to 
the plaintiff for her maintenance (her husband 
being dead.) 

(5) The first appellant (defendant) Govinda died 
during the pendency of the appeal, and his legal 
representatives, who are his sons, were not Mib- 
stituted. Under Order XXII, Rule 3 (read with 
Rule 11) of the Civil Procedure Code 

"where one of two or more ’appellants' dies and 

the right to ’appeal' does not survive to the re¬ 
maining ’appellants' alone.' 
and no substitution is made the appeal abates as 
far as the deceased appellant is concerned. The 
rule does not provide that it shall abate as a whole 
if it cannot proceed in the absence of the legal 
representatives of the deceased appellant; but 
that follows, and the point was not disputed here. 
What was said was that Order XLI, Rule 4 makes 
an exception when the decree appealed from pro¬ 
ceeds on a ground common to all the plaintiffs, 
and that in a case like that one plaintiff alone 
can appeal without joining the others even as res¬ 
pondents, and that if he can appeal alone the 
legal representatives of a deceased plaintiff-appel¬ 
lant are not necessary. 

(6) We do not think Order XLI, Rule 4, controls 
Order XXII. Rules 3 and 11. In our opinion. 
Order XLI. Rule 4, has nothing to do with joinder 
of parties. All it does is to lay down for aPP^is 
(that is to say after decree when contracts and tne 
like have merged in the decree) a rule which ap¬ 
pertains to suits before decree. The main rule be¬ 
fore decree is contained in Order I. Rule 8. 

(7) This rule is grounded on common sense ana 
Justice. If two or more persons have a Joint right 
it would be unjust to prevent one from exercising 
that right because of the recalcitrance or obduracy 
of the others. For this reason one of several mart- 
gagees can sue on a mortgage or one of several 
co-obligees on a bond or Promissory note 
without Joining the others as plaintiffs lfj-«ey 
refuse to Join, but he must in such a casemate 
the others parties to the action unless he obtams 
a valid discharge from them for his opponent ao- 
ceptable to his opponent °r unless 1 ° 
of Order I, Rule 8 are complied with. IX this were 


1981 


Hari v. Narmadahai 


Nagpur 135 ' 


Hot the case his opponent would be exposed to the 
risk of having several suits on the same cause of 
action and to the possibility of having to pay iwice 
over. Balancing all these equities one against 
the other the rule is that one alone can sue, but 
he must either join the others as defendants or 
obtain a valid discharge which his opponent is 
prepared to accept or proceed under Order I, Rule 
8 . 

(8) Order XLI, Rule 4, carries this rule over to 

I the realm of decree when the domain of contract 
has ceased. In our judgment it does not abrogate 
the other rules regarding joinder of parties and 
abatement. 

(9) Instances where joint promisees must either 
sue as a whole or add those who refuse as defen¬ 
dants, upon pain of losing their claim if they do 
not, are numerous. Some illustrations will be 
found in Pollock and Mulla's Contract Act, 7th 
Edition, at page 282, others in Venkatesa Iyer’s 
Law of Contracts, 3rd Edition, pages 734 and 735; 
so also in Mulla’s Civil Procedure Code, 11th Edi¬ 
tion, page 512. This rule obtained the seal of the 
Privy Council’s approval in ‘Naba Kumar v. Rad- 
hashyam’, 35 Cal W N 977 at p. 981. 

(10) In their Lordships’ case the 1st appellant 
before them was held to be a trustee of certain pro¬ 
perties for certain mortgagors (including the 
plaintiff before their Lordships) because of a decree 
which the plaintiff obtained against the first ap¬ 
pellant. The 1st appeLlant was also directed by 
that decree to deliver possession of these properties 
to the plaintiff. The plaintiff then sued the first 
appellant for the rents and profits which had 
accrued while he (the 1st appellant) was in posses¬ 
sion. 

(11) The 1st appellant raised the objection that 
the suit could not proceed in the absence of the 
plaintiff’s co-mortgagors because the 1st appellant 
was a trustee under the terms of the previous de¬ 
cree, not only for the plaintiff but also for his co- 
mortgagors, and so the plaintiff alone could not 
give the first appellant a good discharge as against 
the co-mortgagors for the rents and profits which 
were due not only to the plaintiff but also to his 
co-mortgagors. 

(12) The plaintiff refused to Join the others and 
so his suit was dismissed. The Privy Council up¬ 
held the dismissal despite Order I, Rule 9. In our 
opinion, the position after decree is exactly the 
6am ^?* caus f of ° rder ^ Rule 4 one Judg- 

^i t0 L al0 . ne c i n appeal * Rnd the a PP eal will 
enure for the benefit of all who hhve Joint ln- 

hIm i Just 85 one P 7aA nUff alone can 
£ ut in . °«f. Judgment the salutary provisions 
Tntlw A rec * uire . th , e others to be Joint to the action 
* ppl £ **? T Uch ln appeal as they do in a Court 

wa5 the view of the Lahore 

1920 K v - 

™® S al , cutta Hlgh Court refused to apply 
w Ul ® 4 and the section which preceded 
Ch^rin- SW** ln ‘ Prota P Chandra £ Durga 
Si hLof Sit 10 ?- ? nd thls was Allowed in 
PaSashW , v - Nagendranath 

rSSi^ 0 ?, Y 4 , 4 flnd ' Naim uddin Biswas 

JSSB rtf-** two ^ with T £SS 

nnfuomV agree - 1116 flrst 15 lhat a Court can- 

iSSr--as toS 

ISUWS 

vivor uS tte taterMta ar® severable, the sur- 

?% whoie ' and “ n ° 
not 


to the record, the survivor who omits to safeguard 
his own interests by joining the legal representa¬ 
tives cannot obtain a decree in nis lavour. Mallik^ 
J., applied the following test in the last of those 
three cases: 

"The true test seems to be whether the appeal can 

be heard in the absence ol the appellant who is 

dead.” 

(14) This was also the view of a Patna Full 
Bench in ‘Ramphai Sahu v. Satdeo Jha\ AIR 127 > 
1940 Pat 346. The learned Judges pointed out 
there that the language of Order XLI, Rule 4, is 
not appropriate to a case where one of the rie- 
iendanis-appellants has died during the pendency 
of the appeal. The rule empowers the Court in 
suitable cases ‘to reverse or vary the decree in 
favour of all the plaintiffs or defendants, as the 
case may be.’ It is pointed out that a dead person 
is neither a plaintiff nor a defendant, and it is 
difficult to see how that rule can be applied to 
varying a decree in favour of a dead person, who 
cannot be said to be either a plaintiff or a de¬ 
fendant. Equally, no decree can be passed for or 
against persons who are not parties to the record. 
We respectfully agree. 

(15) The other ground on which those cases pro¬ 
ceeded is that valuable substantive rights accrued 
under decree and once there is abatement the 
decree becomes final to the extent of the abate¬ 
ment. These rights cannot be taken away by 
persons who do not take the necessary steps to 
prevent or set aside the abatement. Once that 
position is accepted then the question whether the 
survivor can appeal alone depends upon whether 
the rights are severable, whether an executable de¬ 
cree can be passed in appeal without disturbing 
the rights which have already accrued under (he 
first Court’s decree, and so forth. The principles 
are set out in ’Ghanaram v. Balbhadrasai’, I L R 
(1938) Nag 370 at p. 372. 

(16) A contrary view has been taken by a large 
number of Judges in various High Courts, and 
there is no doubt that the bulk of judicial opinion 
is against the view we are taking. Most of these 
decisions up to 1938 have been collected and follow¬ 
ed in ‘Abdul Rahman v. Girjesh Bahadur Pal’, ILR 
(1938) All 350. They include decisions of the 
Calcutta and Madras High Courts. A later Cal¬ 
cutta case, ‘Halima Khatun v. Sashi Kumar’, AIR 
(34) 1947 Cal 453, also takes the view, though with 
hesitation, and apparently simply because a num¬ 
ber of Calcutta cases subsequent to ’Naimuddin 
Biswas v. Maniruddin Laskar’, 32 Cal W N 299, took 
the opposite view without however meeting the 
reasons given in the earlier Calcutta decisions. 
With all respect we prefer the minority view. 

(17) A reference to the Privy Council decision 
in ‘Chokalingam Chetty v. Scethal Ache’, 6 Rang 
29, will be, we feel, appropriate, though Order XLI, 
Rule 4, was not considered. There a person who 
was later adjudged Insolvent sold certain properties 
to the flrst defendant. The first defendant sold 
them to the second defendant and the second de¬ 
fendant sold them to the third and fourth defen¬ 
dants. After this the Official Assignee sold them 
to the plaintiff. 

(18) The plaintiff then sued all the defendants 
for ( 1 ) a declaration that the sale by the first de¬ 
fendant to the second was invalid and inoperative 
and ( 2 ) that the sale by the second defendant to 
the third and fourth defendants was benami for 
the insolvents. 

(19) The first Court held that all the sales were 
genuine and good. The plaintiff appealed but did 
not Join the flrst and second defendants to the 
appeal, it was held that the decree which de- 
clared the first sale to be good was final as between 
the plaintiff and the first defendant, and as the 
others claimed title through him the plaintiff could 
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not proceed with-the appeal in the absence of the 
first defendant. 

t20) Now Order XLI, Rule 4, was not referred 
to, but it is evident that the validity of the second 
defendant s title from the first was a question com¬ 
mon to all the defendants and so Order XLI, Rule 
4, would have been attracted on the view taken in 
most of the cases cited before us. We feel that 
this rule would hardly have been overlooked by 
their Lordships if there had been any rule for its 
-application. In our opinion, Order XLI, Rule 4, 
cannot be called in aid in case like the present. 

(21) Turning now to ‘Ghanaram v. Ba.bnadrasai’, 
I L R (1933) Nag 370, and applying its principles 
to this case we will first recapitulate the facts. 
The suit, as we have said, is by a widow against 
the brothers of her deceased husband for mainten¬ 
ance. Her contention is that the family was 
joint when her husband died. She also sought a 
charge on the joint family estate, which she speci¬ 
fied m the schedule attached to the plain:. 

(22) The defendants contended that the pro¬ 
perty sought to be charged was the self-acquired 
property of their father Sadasheo and was not 
ancestral in his hands. He survived the plaintiff's 
husband, and after the husband’s death effected a 
division of this property among his surviving sons 
.and made provisions for the plaintiff’s main¬ 
tenance. The lower Court negatived this conten¬ 
tion and held that the property was ancestral in 
Sadasheo’s hands. It decreeu the plaintiff’s claim, 
though not to the full extent, and charged the 
whole of the property. 

(23) All the three defendants appealed. One of 
them Govinda died during the pendency of the 
appeal leaving two sons. They have not been 
joined, and the appeal has abated against Govinda 
the deceased. 

(24) Now, if the family is joint the right of 
appeal survives to Hari and Vishnu, but in that 
<jvent all they can challenge in appeal is the ques¬ 
tion of maintenance. They cannot challenge the 
plaintiff’s right to be maintained, because that 
follows if the family is joint and owns joint family 
property. The surviving defendants are not con¬ 
tent with this and claim the right to urge that 
the property was not joint family property. 

(25) Now, the effect of the first Court's decree is 
that the plaintiff has a declaration, which cannot 
be altered to the effect that the whole of this 
property is liable for her maintenance and that all 
three brothers must jointly maintain her out of it; 
also a charge against all jointly on this property 
as a whole. The corollary* to the decree is that 
the brothers have no individual shares in : t. That 
decree cannot be altered as against Govinda’s heirs 
as the Privy Council explain. If the surviving de¬ 
fendants succeed in the appeal the final decree 
would be to the effect (I) that no part of the pro¬ 
perty is liable to be charged, still less the whole, 
and’that the plaintiff cannot be maintained out of 
it: but at the same time the decree will state (2) 
that the whole is liable for her maintenance and 
is under charge. That, of course, is an impossible 
decree and could not be executed. 

(26) So also as regards the money amounts. The 
decree will state, if the surviving defendants suc¬ 
ceed, that they are not liable to pay the plaintiff 
the sums decreed to her. It will also state in the 
same breath that they are liable along with the 
deceased Govinda to pay her these sums. Clearly 
the decree cannot be altered to the prejudice of 
Govinda and the whole burden of this liability 
thrown on Govinda alone when the first Court's 
decree says that two other persons are also liable 
with him. Therefore it is clearly not possible to 
sever their interests. 

(27) So also on the question of separation. That 
could not be done without ascertaining the shares 


of each brother and deciding to what extent each 
is liable. As these shares have not been ascer¬ 
tained in the decree of the lower Court we would 
nave to ascertain the share of each in the absence 
of the legal representatives of Govinda, who are 
not present. It is obvious they would not be bound 
by such a decree because before the Court could 
decide what their share is and how muen they 
are liable for, it would have to hear them. So, it 
is not possible to separate their interests. 


(28) It was argued that a decree can always be 
altered in favour of a person, though not against 
him. But deeper questions arise here, and the legal 
representatives may consider that the alteration is 
not in their larger interests. The matter would for 
instance involve a separation of their interests and 
a possible ultimate division of the estate; also 
questions of contribution would arise as between 
the defendants ‘inter se.‘ So also in respect of the 
money claims the whole burden would be thrown 
upon the deceased defendant. 

(29) We hold that the appeal abates as a whole 
and that it cannot proceed unless the surviving 
defendants (appellants) are content to accept the 
position which has been decreed that the family 
is joint. In that event the right to sue survives 
to them, and they would be entitled to prosecute 
the appeal on that basis. The costs of this hear¬ 
ing regarding the abatement will be paid by the 
defendants Hari and Vishnu. We fix the costs of 
this hearing regarding the question of abatement 
at Rs. 25/-. 

(30) Having heard our order the surviving de- 
fendants-appellants elect in view of our decisions 
to contest the appeal on the basis that the family 
was joint and that therefore the right to appeal 
survived to them. 

(31) It was argued on behalf of the respondent 
that the surviving defendants are now precluded 
from arguing the appeal on the basis that the 
family is joint as that runs counter to the plead¬ 
ing where they insisted that the liability was not 
joint because of the settlement effected by their 
father Sadasheo. We do not think there is any 
force in this contention. The defendants are oeing 
compelled to accept the position on which the ap¬ 
peal is now proceeding because of our decision 
and because of the decree that the family is joint 
They are entitled on that basis to contend for what¬ 
ever flows from that position. We overrule this 
objection. 

(32) Proceeding to the merits, the lower Court 
has allowed Rs. 45 a month for the arrears of 
maintenance.- This rate is the same as the rate 
which the lower Court has allowed for future 
maintenance. It was argued that this is wrong. 
No basis was, however, shown for reaching a con¬ 
clusion that the rate for the arrears should be less 
than the rate allowed for the future. All that 
was done was to cite ‘Shridhar Bhagwanji; v. 
Mt. Sitabai'. ILR (1938) Nag 289, which states that 
the Court has a discretion to decree arrears * 
rate different from the rate allowed for future 
maintenance. That, of course, is undoubted, but 
that discretion would be exercised in his Particular 
way only if the evidence shows that the conditions! 
of the family, that is to say the income and ex¬ 
penses, etc., were substantially different from the 
conditions obtaining at the time of suit and .lk^ y 
to obtain in the near future It is. accepted here 
that the conditions over the Penod or wh ch 
arrears are claimed were not substantially different 
from the conditions obtaining at the date of tne 
suit. Accordingly, the lower Court was right in 
decreeing the arrears at the same rate as the rate 
the learned Judge allowed for the future. 

(33) It was then argued that nothing should be 
allowed for arrears of maintenance prior tc• tn 
8th June 1940, the date on which the plaintiff mw 
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& demand for arrears. That, however, is not f ne 
law because arrears of maintenance are a debt. 
,and there is no provision of law which renders a 
(suit lor recovery of a debt incompetent unless a 
'prior demand has been made. It the suit is filed 
alter limitation, of course, the claim will fail in 
respect of sums due before the period ol limitation, 
but there is no bar to the suit as such. We hold 
the suit to be competent in respect of that part 
ol the claim. 

i34> It was then said that the plaintiff her¬ 
self admits as PAV. 10 that she had no quarrel with 
the lamily when she lived at her husband’s house 
and she was Dying on good terms with the rest 
of the family. It is argued that that also pre¬ 
cludes her from claiming maintenance. That, 
again, is not a good ground for disqualifying this 
t part of the claim. Sir Dinshah Mulia explains in 
‘the 10th Edition of Ills Hindu Law at pages 614 
and 615 that a widow is not bound to reside with 
her husband’s family and that she does not forfeit 
her right to maintenance out of her husbands 
estate by going to reside elsewhere. The learned 
author also points out that a widow who leaves the 
residence of her husband is entitled to arrears of 
maintenance lrom the date on which she leaves 
and need give no reasons for the change of re¬ 
sidence. These conclusions are based on the Privy 
Council decision in ‘Ekradeshwari Bahuasin v. 
Homeshwar Singh’, 8 Pat 840. The claim in res¬ 
pect of the arrears is therefore competent. 

1 35) It was also argued that this suit has been 
brought at the Instigation of the plaintiff’s brother 
and that also renders the claim incompetent. Bui. 
there again, as we have pointed out, the widow 
need give no reason for leaving her husband’s re¬ 
sidence, and if she leaves it she obtains a right 
to arrears. It she gets a right it does not matter 
who instigates her to claim her rights or who ad¬ 
vises her regarding her legal position in respect 
of maintenance. 

(36) Turning now to the question of rate, the 
lower Court has allowed Rs. 45 a month. That 
is on the basis that the net income of the family 
\vas Rs. 4,000 a year. The lower Court calculates 
that the gross income of the family is Rs. 6.000 
a year and that the expenses are about l/ 3 rd of 
this. It was argued that this is incorrect and that 
the correct figure for the net income should nave 
been not more than Rs. 3.000. But even on that 
,i S r,v W t are of °P inion ^at Rs. 45 a month is fair. 

, 37 * J^ gardmg the income the family the 
plaintiffs witnesses P.Ws 8 and 11 (Trimbak and 
Han Gunaji) show that the expenses of cultivation 
when the land revenue is taken Into account come 
to very nearly half the gross Income. Accepting 
therefore the lower Court’s figure of Rs. 6.000 for 
gross income the net income would come to 
R& 3,000. This is the figure given by Vishnu idc- 
fendant no. 7) himself as D. W. 5, or rather one 

u n sa * s that the Income is between 
Rs. 2,000 to Rs. 3,000 a year. 

, N ® xt - looking to the expenditure side of the 
S y < ^ e lower Court tads that the 

S i ndebted t0 the extent of Rs. 6,000. This 
Thi not based on any dlrect evidence. 

S wltnesscs - P -W.s 1, 3. 6. and 9. place 

X th!» d riAfw eSS A t ,. b w tween ***• 8 - 000 and **■ 12,000 
Asttiedefendwt Vishnu himself in his evidence as 

RsT'nnn ? the K Indebtedness is Rs. 7,000 to 

em'Sate Wp » h0,d that hc ,s tryin * t0 

t ^l et . 0Te accept the figure of 
Rs. 7,000, which the defendant gives. 

diS have caUed one of the ere- 

SSr ^^ Vlnd .u (D - W - D ~ he is the main 

h W ^ a i ^ debt due to him is 

the Sc ^ ed down to this figure by 

the Debt Conciliation Board. The Instalments pav- 


able by the three brothers on this debt come to 
Rs. 360 a year. 

• 40* Ncxi, as regards the marriages of the plain¬ 
tiff's daugniers, the plaintiff's own witnesses. P.W.s 
2 and 3 (Ciiango and Tukarami stale that a proper 
sum for persons in the position ol the plaintiff 
would be irom Rs. 100 to Rs. 300. This agrees ap¬ 
proximately with the estimate given by defendant 
No. 3. Vishnu as l). W. 5. He considers that Rs. 200 
would be a fair sum. Counsel lor the plaintiff 
states that one person, Chango (PAV. 2), states that 
he himself spent aoout Rs. 1,000 tor the marriage 
ol his daughter. But we are not concerned with 
any fancy sums which some particular individual 
may have been fit to spend. What we are con¬ 
cerned with is what is considered by the com¬ 
munity to be a lair figure for persons of the status 
oi the defendants and the piainuff. This figure, 
as we have shown, is put at net ween Rs. 100 to 
Rs. 300 per daughter by the plaintiff’s own wit¬ 
nesses. In our opinion, Rs. 250 per daughter 
would be a lair allowance. We do not think that 
Courts should encourage extravagance in these 
matters, and simply because the plaintiff is a widow 
and has to marry her daughters at somebody else’s 
expense there is no reason why she should be 
extravagant and spend more on the marriages than 
Ls considered proper by responsible persons in her 
own caste, particularly when they are her own 
witnesses. We hold that the figure of Rs. 500, 
which the lower Court has allowed, should be cut 
down to Rs. 250. 

141) We are now in a position to estimate the 
figure of maintenance which should be allowed. The 
net income of the family is, we think, about 
Rs. 3,000 a year. The debts, as we have seen, 
come to Rs. 7,000. Of this the principal debt of 
Rs. 5,040 is payable at the rate of Rs. 360 a vear. 
We think it would be fair to say that a sum of 
Rs. 240 a year should be set aside for the payment 
of the remaining R§. 2,000. That means that the 
defendants ought, if they are managing their bud¬ 
get in a proper manner, to set aside a sum of 
Rs. 600 a year for the payment of the family debts, 
debls which admittedly bind the plaintiff’s husband 
as they came down from the father Sadasheo. 

(42) Regarding the marriages of the daughters, 
one was married in the year 1946 and another in 
the year 1947. That does not appear from the re¬ 
cord. but counsel are agreed that that is so. Tak¬ 
ing this into consideration it would be fair to 
assume that, in the year 1942 when the judgment 
oi the first Court was passed one daughter would 
have to be married in 4 years* time from the .late 
of the Judgment. That means that the plaintiff 
(defendants?) would have to set aside a sum of 
Rs. 62 a year to meet the expenses of that daugh¬ 
ter s marriage if Rs. 250 is considered a fair sum for 
the marriage. For the second, who was married 5 
jears after the judgment, Rs. 50 a year would have 
co be set aside. As regards the third daughter we 
are informed she was about 5 years in 1942. There¬ 
fore she would reach marriageable age in about 11 
or 12 years. That means that the defendants 
would nave to set aside a sum of Rs. 23 a year for 

Jr r Rc ™ aUln * theSe A^ ee figUreS We reQCh a Slim 

of Rs. 135 a year. Adding this to the Rs 600 a 
year for debts the defendants would hwe to set 

morrlo a *?,' 735 * year f ° r the debts Wd 

marriages. Deducting this from the net income 
H £ s s ; 11 would leave the family a balance 

h ' 43 > Dinshah Mulla tells us at page 620 of 
h^ Hindu Law 10th Edition, that normally the 
widow gets roughly the share to which her husband 
would have been entitled on partition if he w 

TS te date „ 'the X 

if he had been living would have been 1th he 
would have been entitled to about Rs. 569 a yew 
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This means that the plaintiff would be entitled 
on that basis to about Rs. 47 a month. As the 
lower Court has awarded Rs. 45 a month we con¬ 
sider that even on these calculations the award 
made by it is a fair one, and accordingly we up¬ 
hold it. 

(44) The result is that the decree of Rs. 315 on 
account of arrears of maintenance will stand. The 
decree regarding Rs. 45 a month for future main¬ 
tenance will also stand, but the decree which directs 
that the defendants shall pay a sum of Rs. 500 for 
the marriage of each daughter will be modified by 
putting Rs. 250 in place of the Rs. 500. 

(45) The result is that the appeal succeeds as to 
about half the amount claimed in appeal and fails 
as to the other half. Each party will therefore 
bear it own costs of this appeal. Costs in the 
lower Court will be as decreed by it. 

D.H. Appeal partly allowed. 
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R. Kaushalendra Rao and Deo JJ. 

Ahmed Hossain—Petitioner v. The State of 
Madhya Pradesh and others — Respondents. 

Miae. Petn. No. 9 of 1950, D/■ 28-12-1950. 

(a) Constitution ot India, Art. 226 Excess in exer- 
cise of statutory power — Houses and Rents— C. P. 
and Berar Accommodation (Requisition) Act (LXIII 
[63] of 1948), S. 3. 

The Court can undoubtedly cheok any t*xce33 in the 
exercise of a statutory power. To exercise a statutory 
power for achieving a collateral object i. e. for any pur¬ 
pose other than the one for which the power is given 
by the statute, is to abuse suoh a power. The power 
conferred by 8 3 (1), Central Provinces and Berar 
Act LXIII (63] of 1948 on the Government is very 
wide The statute does leave the determination of the 
necessity for requisition to tbe discretion of the autho¬ 
rity empowered by or under the statute. But the autho¬ 
rity exercising the power of requisition must act bona 
fide and can only use the power for fulfilling ends 
permitted by tbe statute. Where the order of requisition 
was not dictated by the necessity of providing accommo¬ 
dation to an officer of the State but was devise i as a 
means to eject the petitioner because of the religious 
susceptibilities of the landlord, tbe order is a misuse of 
the power given by the statute and cannot be sustained : 
A. I. R. (37) 1950 S. C. 222, Dist.\ Case law referred 

[Paras 18, 21 22. 30, 32] 

lb) Constitution of India, Art. 226—Powers of High 
Court under. 

The power of the High Court under Art. 226 for 
enforcing fundamental rights is very wide and is not 
restricted to the issuing of only the well-known writs 
under tho common law. Those writs may not prove 
adequate to deal with every infringement of a funda¬ 
mental right. A fundamental right guaranteed by tho 
Constitution may be put in jeopardy by so act of the 
executive. The Court has been empowered to issue to any 
person or authority, and in an appropriate ca^e even to 
the Government, directions, orders, or writs for the en¬ 
forcement of rights conferred by Part II of tbe Consti¬ 
tution : M. P. 5 of 1950, D/. 25-8 1950 (Nag.) Ret. on. 

(Para. 19] 

(c) Constitution of India, Art. 226—Another remedy 
not adequate. 

Where the ordinary process of law is not equally 
adequate or effective in safeguarding tho right of tbe 
petitioner, it is but appropriate that the Court should 
exercise the power under Art. £26 to aflord redress ro the 
oitizen. (Para 20] 

M. Adhikari—for Petitioner\ T . L, Shevde, Advocate - 
Qeneral — for the State . 


Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to comes 
after tbe Indian Cases.) 

C60) A.I.B. (37) 1950 S.C. 222 : (1950 S.C.R. 621). 

[Prs. 18,19] 

(’43) I.L.R. (1943) Lah. 617 : (A. I. R. (30) 1*43 Lab. 41 
F- B.). [Pr. 23] 

(’50) M. P. No. 5 of 1950, D/. 25-8-1950 (Nag.). iPr. 19] 
(1902) A. C. 213 : (71 L.J P.C. 39). [Pr. 21] 

(1916) 2K.B 742 : (86 L.J.K.B 62). [Pr. 21) 

(1925) A. C. 338 : (94 L.J.P.O. 65). [Pr, 22] 

Order.—This petition under Art, 226 of the 
Constitution is described as an application for 
mandamus. But the substance of the relief which 
the petitioner seeks is that the respondents should 
be prevented from evicting the petitioner on the 
basis of an order of requisition cf the house in- 
his occupation, which order, according to him is 
in direct contravention of the law and in direct 
violation of the Constitution. Respondent 1 is 
tho State of Madhya Pradesh, respondent 2 is 
the Deputy Commissioner, Nagpur, respondent 3- 
is the Additional Deputy Commissioner who pass¬ 
ed the order of requisition and respondent 4 is 
one Shri P. C. Chatterji, for whose benefit the 
order was passed. 

[ 2 ] The facts briefly stated are : 

The petitioner is a professional Assistant in 
the Meteorological Department of the Union and 
is attached to tho Sonegaon Aerodrome, Nagpur, 
from about the beginning of December 1947. Al- 
most immediately on arrival at Nagpur the peti¬ 
tioner applied for allotment of a house to him 
and the Priorities Committee set up by respon¬ 
dent 1 at its meeting held on 1st June 1948 sanc¬ 
tioned priority for the allotment of a house to 
the petitioner and the Deputy Commissioner, 
Nagpur, was to provide him with a house. Still 
the petitioner was not put in occupation of a 
house till 27 4 1949. 

(3J House No. 73, West Central Road, Dban- 
toli, belonging to Sbrimati Ava boy of Patna,, 
which was in the occupation of an assistant 
Meteorologist, fell vacant on 21 st April 1949 and 
it was allotted to the petitioner on 23-4-1949 by 
the Additional Deputy Commissioner On 27-4- 
1949 he was put in physical possession of that 
house by that officer and since then he is living 
there with his family. 

U] It appears that on 24-8-1949 the Additional 
Deputy Commissioner Shri B. S. Choudhary 
orally ordered the petitioner to vacate the house 
on the ground that the owner objected to his 
occupation and directed him to apply f‘ r allot¬ 
ment of another accommodation. The petitioner 
wrote back to say that the objection was engi¬ 
neered by respondent 4 and that he thould not 
be evicted. It further appears that the petitioner 
was being pressed to obey this order. On 16-9 
1949 the petitioner informed the Additional De¬ 
puty Commissioner that he could not get suitable 
accommodation. In reply Shri B. S. Choudhary 
wrote to him on 17 9 1949 that he would be ousted 
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from the house at the end of the month, adding 
that it was in the interest of the petitioner to 
select a houso from the list of vacant houses in 
his offico within this period. 

( 5 ] Apprehending that the threat in the letter 
may bo carried oat. the petitioner nude frantic 
efforts to have this order set aside but to no 
effect. On 5 10 1949 Shri B. S. Choudbary wrote 
a letter t) the Director. Region il Meteorobgical 
Centre, Nagpur, to whom the petitioner i's sub¬ 
ordinate, in which he say9 : 

“Ihavetorespcotthe religious sentiments of an old lady 
who is the present landlord, w&o has a Pujagbar in her 
house and who objected 10 its being allotted to a Muslim. 
1 mu3t como to her aid on this ground ... i shall be 
grateful if yoa pr©-e Shri Mian (meaning the petitioner) 
that it would not be desirable on bis part to insist on 
•staying in the hou3e of on old lady and thus disturb ber 
religious 6datiment9. I should have to take serious notioe 
of thie ii ho does /lot select another house by tbo 15th of 
this month.” 

Th»s is ag°in an instance of what may be des¬ 
cribed as administrative pressure which was be- 
ing pub on tho petitioner. The petitioner was 
asked by Shri Choudhary from time to time to 
select another house on threat of being turned out 
of the house in question. 

[6] Toe rocor 1 shows that tho applicant did 
mako honest attempts to secure another suitable 
accommodation to escape the wrath of the Addi¬ 
tional Deputy Commissioner, bu^ ho could not 
get one. 

[7l On 15-11* 1949 tho said Shri Choudhary 
wroto to tho petitioner to the following ollecb: 

“With reference 60 your application daed 29 9*1949 
to H > 0 . the Prime Minister, I have to inform you that 
I had always offerel vou full assistance to give you any 
house you select. You selected none f or long and wh» n 
you eelested one I allotted it to you and now say that 
you do not like it. 

You are warned that my order stands. Your house 
has already been allotted to anothor Government servant 
and possession will be delivered to him by force if yon 
do not vacate at onoe.” 

[8' Toe house referred to in the above memo, 
random as allotted to the petitioner belonged to 
Shri C J. Bharuka who bad objeoted to the 
allotment and occupation by the petitioner on 
the ground that the house required repairs and 
after repairs it was required for the landlord’s 
own use. Even after the receipt of this memo, 
randum the petitioner requested the Additional 
Deputy Commissioner to allot it to him He 
also requested the Additional Deputy Commis¬ 
sioner to allot the house of tho late Dr. H. C. 
Dhar whioh was to fall vacant at the end of the 
month. He was not put in possession of Shri 

.Baruk* a bouse, nor was he allotted the house of 
Dr. Dhar. 

[9] Fin ling that there was no legal way of 
turning out the petitioner from the house and 
that admiQistrative pressure was of no avail, Shri 
B. b, Choudhary appears to have moved tho 
Government on 2-12-1949 to requisition the house 


Nagpur 139 

under the Central Provinces and Berar Accom¬ 
modation (Requisition) Act, 1948 ILXIII [63] of 
1948J The Government sent a memorandum (59- 
7221-11) on G 1-1950 directing the Additional De¬ 
puty Commissioner to take immediate steps to 
requisition the house and to allot it to respon¬ 
dent 4 “as previously allotted by you.” We 
directed the Advocate General to produce the 
order of allotment to respondent 4 and he has 
produced a copy of the register of vacant houses. 
In it we find in the remarks column against the 
house in question “Canc-lled and allotted to Shri 
P. C. Cbatterji, Met Centre, Nagpur P. R H. 
Sd. B. S Choudhary, A D. 0. 3-il 1949 “ This 
entry cannot be regarded as an order of cancella. 
fcion or of allotment. 

[ 10 ] A copy of the memorandum dated 6 1-1950 
referred to above was also sent to the Regional 
Direotor (Memorandum 60 7221 Ii) with the fol¬ 
lowing request: 

“Shri A. fl. Mian was allotted the house belonging to 
Shrimati Ava Boy by the Additional Deputy Commis¬ 
sioner. Nagpur. On tho representations by the landlady 
Shri Mian was a3ked by tbo Additional D.puty Commis¬ 
sioner to vacate those premises and the Additional De¬ 
puty Commissioner was aUo pleased to allot to him, 
alternative accommodation of Shri Mian’s own choice. 
Shri Mian, however, unreasonably refused to vacate the 
house in question. It i9 therefore requested that Sbri 
Mian may be directed to vaoate the house immediately 
which Government have been forced to requisition due 
to objectionable attitude oj Shri Mian.*' 

[11] Neither memorandum states that the State 
Government found it necessary to requisition tho 
house to provide accommodation to an officer of 
the State. On the contrary memorandum No. 60 
makes it clear that the Government was being 
forced to requisition tbo house on acoonnt of the 
objectionable attitude of the petitioner Shri Mian, 
Yet the ordor of requisition by the Additional 
Deputy Commissioner dated 12-1-50, which follow¬ 
ed memorandum No. 59, states that the Provincial 
(now the State) Government found it necessary to 
requisition the house to provide accommodation 
to respondent 4. The petitioner was directed to 
deliver possession of the house to respondent 4 . 
There was alsD a threat to the petitioner of a 
oriminal prosecution under tbo Rent Control 
Order for failing to comply with the order. 

[ 12 ] The petitioner immediately served a notioe 
under S. 80, Civil P. C. of a proposed suit challeng¬ 
ing tho action of the Government. As the respon- 
dents would not stay their hands the petitioner 
filed a suit and obtained a temporary injunction 
cx p%rte. On 8 3 1950 the State Government and 
the Additional Deputy Commissioner applied for 
vacating the ex parte order and for an immediate 
hearing of tho case on the ground that 

”Dae to tho cx parte order great harassment was boing 
caused in the idministrative work of tho department of 
tho Government. Defendant 3 who ia officer working 
under the Union Government of India has been experieno- 
ing immenso difficulties and inconverionce as hois not 
getting possession of the suit boas© even though the 
allotment order lias been passed about six months biQk,° 
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On 11.8 50 the civil Court dismissed the suit on 
the preliminary point that the suit was Bled 
before the expiry of two months notice and a suit 
without notice was not maintainable. 

[13] As the petitioner was being driven out of 
the house by use of force, he moved this Court on 
14-3-50 for the necessary relief and on 15-3-50 an 
interim order for stay was passed. 

[14] The petitioner challenged the order of re. 
quisition on three grounds : 

(i) That he was entitled to be provided with accommo¬ 
dation and that on a proper interpretation o( the Central 
Provinces and Berar Accommodation (Requisition) Act 
(LXIII [63] of 1948), an order of requisition of a house 
in the occupation of a person holding an office of profit 
under the State for the use of another 6uch person cannot 
be passed ; % 

(iij that the action taken by the authorities in respect 
of requisition and allotment of the house amounts to 
discrimination which is prohibited by Art 15(1) of the 
Constitution in so far a9 the action proceeds on the 
ground that the petitioner is a Muslim, and 

(iii) that the requisition was not made bond fide for 
the purpose of affording accommodation to Sbri Cbatterji 
bat really to assuage the alleged feelings of the owner 
Mrs. Ava Roy and is thus an abuse of the power vetted in 
respondents 1 and 2. 

[15] As we are of the opinion that the third 
contention must be accepted and the petitioner 
afforded full relief, it is not necessary to express 
any opinion on the first two contentions. Before 
we take up the third contention it is convenient 
to dispose of the arguments advanced by the 
learned Advocate General. 

[10] According to the learned Advocate General 
the Additional Deputy Commissioner had no 
power to allot the house to the petitioner as no 
intimation had been given to him by the landlady 
and that he could not make an allotment against 
the wishes of the landlady to a Muslim. It was 
farther submitted that the Additional Deputy 
Commissioner should be deemed to have can. 
celled the order of allotment in favour of the 
petitioner by the letter dated 17-9-49 which called 
upon the petitioner to choose another accommo. 
dation. Consequently according to the contention 
the petitioner's occupation since then is that of a 
trespasser and that he has therefore no locus 
standi to challenge the requisition order dated 
12 1 50. These contentions ignore the fact that the 
Additional Deputy Commissioner is asking the 
petitioner to vacate the premises not on the basis 
of any alleged cancellation of the original order, 
of allotment hut solely on the basis of the order 
of requisition. 

[17] There is no averment in the return that 
the landlady did not give an intimation of vacancy 
as required by R. 22, Central Provinces and Berar 
House Rent Control Order, 1949. In none of the 
communications has the Additional Deputy Com¬ 
missioner stated that such intimation was not' 
given. In fact the entry in column 2 of tho Regis¬ 
ter of Vacant Houses run3 counter to this conten¬ 
tion. Under R. 24 the Deputy Commissioner has 
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power to make an order of allotment even though 
intimation is not received from a landlord. The 
landlady has no where challenged the allotment 
of the petitioner on this ground. Nor is there any 
order cancelling the allotment on this ground. 
Under these circumstances we are not prepared 
to hold that the allotment was made in favour of 
the petitioner without an intimation of vacancy 
being received from the landlady. The Central 
Provinces and Berar Collection of Information 
and Letting of Houses Order, I9s6, which was in 
force on the date of allotment to the petitioner 
does not provide for hearing objections of the 
landlord to the occupation by the intended allottee. 
The Additional Deputy Commissioner ia empower¬ 
ed to make the allotment without reference to 
tho landlord. The order dated 17-9-49 of the 
Additional Deputy Commissioner does not cancel 
the allotment on any of these grounds. As a 
matter of fact, these contentions do not arise from 
tho returned filed in answer to the potition. The 
question before the Court is not whether the 
allotment of the house to the petitioner was pro¬ 
per or even whether it could be cancelled. The 
question is only whether the petitioner can bo 
evicted from the house on the basis of the order 
of requisition in question. 

[181 According to the contention of the learned 
Advocate General tho power conferred by S. 3 (l) 
of the Act (Central Provinces and Berar Act 
LXIil [63] of 1948) on the Government is very 
wide and tho order of requisition being in exercise 
of a statutory power is not subject to any scrutiny 
by the Court. Since the hearing of this case there 
has been a decision of tho Supreme Court in 
Province of Bombay v. Khushaldas, A. I. B. (37) 
1950 S. c. 222. The case was concerned with the 
question whether a writ of certiorari lies lor 
quashing an order of requisition on the ground 
that the requisition was not for a public purpote. 
Kania C. J. observed : 

"Because an executive lias to determine certain objec¬ 
tive facta as a preliminary step to the discharge of an 
executive function, it does not follow it most determine 
those facts judicially. When the executive authority has 
to form an opinion about an objective matter as a preli¬ 
minary step to the exercise of a oertain power conferred 
on it, the determination of the objective fact and the 
exercise of tho power based thereon are alike matters of 
an administrative character and aro not amenablo to the 
writ of certiorari." 

Their Lordships hold the order of requisition to 
be an administrative act aDd tho decision of the 
Provincial Government about tho oxistenco of a 
public purpose was not regarded as a judicial or 
a guajj-judicial decision. But their Lordships did 
not doubt that the order of requisition could have 
been questioned in an action on the ground of 
want of bona fides. 

[19] The decision in Khushaldas s case (A.I.R. 
( 37 ) 1950 s. C. 222) is not under the present Con- v 
stitution (see pp. 223 and 265). The pswer of this 
Conrt under Art. 526 of the Constitution for en- 
forcing fundamental rights is very wide and ia not 
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restricted to the issuing of only the well-known 
writs under the common law. Those writs may 
not prove adequate to deal with every infringe¬ 
ment of a fundamental right. A fundamental 
right guaranteed by the Constitution may be put 
in jeopardy by ao act of the executive. The Court 
has been empowered to issue to any person or 
authority, and in au appropriate case even to the 
Government, directions, orders, or writs for the 
enforcement of rights conferred by Part III of the 
Constitution : see The Firm of Danteshwar 
Transport Co. v. The R. T. A . Nagpur, M. i\ No. 
5 of 1950. 

[ 20 ) The Constitution declares that all citizens 
shall have the right to acquire hold and dispose 
of property : Art. 19 (1) (0. The Constitution goes 
on to guarantee that no person shall be deprived 
of his property save by authority of law ; Art. 31 
fl). In the instant case, if the contention of the 
petitioner be correct, he is being deprived by the 
authorities of the enjoyment of the property in 
hie occupation quite contrary to law. The matter 
is without doubt one of urgency. The ordinary 
process of law is not equally adequate or effec¬ 
tive in safeguarding the right of the petitioner. 
He is in immediate danger of being thrown out of 
the house by force with a farther threat of a 

I criminal prosecution. In such a case it i9 but ap¬ 
propriate that the Court should exercise the power 
under Art. 225 to afford redress to the citizen. 

[ 2 i] The Court cao undoubtedly check any 
lexcess in the exercise of a statutory power. In 
the words of Lord Maonaghten in East Fre¬ 
mantle Corporation v. Annois , ( 1902 ) A. c. 213 
at p 218 , Abuse is only one form of excess.'*. 
Reference may be made to what Lord Reading 
C. J. and Low J. said in The King v. Governor 
of Bnxton Prison , ( 1916 ) 2 K. B. 742 in answer to 
the contention that the writ of habeas corpus 
did not apply because the oustody was at the 
moment technically le*al: 

If we were of opinion that the powers were being mis¬ 
used we would be able to deal with the matter. In other 

u^ l l t ! fl8 ? ,earlhltBnacUa9dono by the Exfcutivo 
with the intention of misusing those powers, this Court 
wodd have jurisdiction to deal with the matter.” (p. 749 
Lord Reading 0. J ) 

“In my judgment that answer from the Crown in reply 
to an application for the writ would not be sufficient if 
thii Court wore satisfied that what wai really in con- 
tomplation was the exercise of an abuse of power. The 
arm of the law in this country would have grown very 
abort and the power of this Court very feeble, if it were 
BQbjeot to Buoha restriction in the exercise of its power 

Ex!? ? wes /, th “ ■■ ,h “ 

[ 22 ] To exercise a statutory power for achieving 
a collateral object, i e. for any purpose other 
t an the one for whioh the power is given by the 
statute, is to abuse such a power. Tbe principle 
is well established that if an authority professing 
to exercise its powers for a statutory purpose is 
in fact employing them in furtherance of some 
oltencr object, the Court will interfere : see 
Municipal Council of Sydney v. Campbell, ( 1926 ) 


A. C. 333 at p. 313. Id that case, the Sydney 
Corporation had statutory power to compulsorily 
acquire land for the purpose of making or esteua- 
ing streets and also for carrying out improve¬ 
ments or remodelling any portion of the city. 
The Corporation resolved to acquire certain lands 
on the assertion tbafc they were required for the 
latter purpose. The Corporation was, however, 
restrained from acquiring the lands us the real 
object of the requisition was found to be to secure 
to the Corporation the benetit of a probable incre¬ 
ment in the value of the lands. Though the object 
which might have been laudable from tho point 
of view of the municipality, yet it was not one 
sanctioned by the statute. 

[23] The Lahore Electric Supply Co. Ltd. 
Lahore v. The Province of Punjab , I. L. R. 
(1943) Lab. 617 furnishes an example of a case in 
which the Court declared an order of requisition 
of an electrical undertaking bad. Though tbo 
order of the Government stated it was expedient 
to requisition tho undertaking for the mainten¬ 
ance of supplies essential to the life of the com¬ 
munity, the Court found that the order was nor 
made fcona fide but for a collateral object, i. e. 
for defeating tbe suit of tho undertaking against 
the Government and for the purpose of overt 
reiohing the jurisdiction of the Coart. 

[24] Whether the authority is exercising the 
power given to it by the statute for the purpose 
specified in the statute or for a different purpose 
is a question of faot. 

[25] So tho question for consideration i3 whe¬ 
ther the impugned order dated 12-1-50 purporting 
to be passed under S. 3, Central Provinces and 
Berar Accommodation (Requisition) Act, 1946 
(Lx hi [63] of 1948), is really for a purpose autho¬ 
rized by that provision. Under that provision, ac¬ 
commodation may be requisitioned for any person 
holding an office of profit under the Crown (now 
the Stxte) if the Provincial Government finds it 
necessary so to do. 

[ 26 ] The order of the Additional Deputy Com¬ 
missioner recites that the Provincial Government 
(now State Government) found it necessary to 
provide residential accommodation to Shri Chat- 
terji of the Meteorological Department. Bub the 
recital is belied by the circumstances leading to 
the passing of the order and the pressure pub 
upon the petitioner to vacate tho house. The 
pewer under S. 3 was resorted to only when tho 
pressure put upon the petitioner failed to pro¬ 
duce tbe desired effect. The matter is farther 
put fceyonl doubt by the assertions made in the 
written statement filed by respondents 1 and 2 
themselves in the oivil suit and the return filed 
in this Court. 

[27] Reference may be made to paras. 8 ,9 and 

11 of the written statement from whioh we quote 
below: 

”8.... On getting information, that a Mohammadan 
Had been put in possession oilier house at Nagpur, for 
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residential purposes, she ha? raised a very strong protest 
against this act; on religious grounds ard has app« aled 
to the authorities concerned to respoct her religious 
sentiments and scruples by ousting a non Hindu from 
her house . ... Mra. A va Rot had dtfioiteh informed 
the defendants that Bhe had got strong objection to the 
ooeiiprttion cf her bouse by a Muslim, on religious 
grounds and she hi® raisoi this protest in ft number of 
letters addressed to several authorities cf the Stato 
Government of Madhya Pradesh, and therefore the 
religious sentiments of that lady has cot to be res¬ 
pected." 

"9. ... in spite of his assurance plaintiff failed to 
select auotbor house from the list of house* available 
for allotment, though he bad been given suliicient timo 
for that purposo Therefore h* wa9 informed that house 
No. 73 would he go; vacated by for:e if i ecea6ary as that 
house had been allotted to another Government officer." 

' 11. ... It has already been stated that a series of 
letters containing prote.-ts and objection* to plaintiff’s 
occupation of house No. 73 had b*eu received and they 
appeared to be genuine and therefore th» Additional 
Deputy Commissioner wa& perfectly right in asking the 
plaintiff to vacate that house.'* 

[28] Tho defence in the civil suit Las been 
reiterated in this Court. Tho following are ex¬ 
tracts from tho return : 

"8. ... As a matter of fact,Sbrimati AvaRoy, theowner 
of houcQ No. 73 had addressed tevc^l letters and applica¬ 
tions on 20-4 1949, 10 f> 1949, 17-6-1919 and 30-6.1249 to 
various officers of tho Stato of Midhya Pradesh and sho 
had raised her protest against occupation of her house by 
the petitioner, ou the ground that ntr religious sentiment’s 
had been ignored in allotting that bou6e to the petition* r, 
who is a non Hindu- In all ihos* communications she 
had prayed for cancellation of the abetment order, passed 
in favour of the petitioner and further requested for 
immediate vacation of the samo.'* 

"18. .. . Tnat it is true, that the petitioner had ad¬ 
dressed a letter dated 26-11 1919 and had prayed for 
fur her time for vacating house No. 73 but looking to 
the evftfivo conduct of the petiti uer aud the dilatory 
tactics that ho had been adopting from time to time 
with respect to tho vacation of house No. 73, in spite of 
oxtenBiou of time granted to him cn -overal occasions, 
it was do more comidcred pr>per or reasonable to grant 
to him any furthor timo and the Additional Deputy 
Oomraiesioner was perfectly justified in moving the State 
Government to «ako necessary steps for requisitioning 
.house No. 73. The Memo. No. 69-72 21-11. was therefore 
issued with necessary directions referred to in this para, 
of the petition.** 

"19.. . . That the facts stated in this para, of the 
petition are admitted. The petitioner w*s offered several 
oppjrtunitics to sdeot a house from tho list of bouses 
marked f »r alio 1 incut. And therefore if he failed to 
select any of them, ho cannot blame either the Stato 
Government or the Addition^ Deputy Coin mi *6 ion er, 
Nagpur for thf steps taken iu tic matter of requisition 
of l ouse No. 73. .. . Under such circumstances, the 
order cf requisition was the only c^urte left open for 
dealing with the situation.** 

"22. . . . But tho petitioner acted most unreasonably 
inn fusing to occupy any of tho houses allotted to 
him. Therefore, the assertions made by the petitioner 
in this behalf are absolutely wrong and baseless. 
Tho petitioner’s pri tensions that there has beeu an 
improper application of the provisions of the Requisi¬ 
tion Act of 1948 (as amended in 1949) to Lis case, 
so far as the act of requisition of house No. 73 
which had been occupiel by him in pursuance of the 
allotment order of the Additional Deputy Commis¬ 
sioner is concerned, is absolutely wrong Section 3 of 
tho said Act gives very wide powers to the Provincial 
Inow the State) Government and by virtue of tha-o 
^powers the Government can requisition any accommoda¬ 


tion. It will thus be seen that tho order of requisition 
pissed by the State Government was perfectly valid. 
That the Government of India had eusurei by the 
proclamation, that there will be no interference with 
the religion of tho citizens and even under tho N^w 
Constitution of tho Inlian Republic also 6uch a right 
has been reserved therefore there was nothing wrong 
on the part of the Stite Government or its officer to aot 
in the manner a9 it did in tho matter of requisitioning 
house No. 73 on tne complaint of Miss Ava Roy |«r‘ 
stated above, the petitioner ba9 persistently refuse^ to' ^ 
occupy any of the allotted houses, he cannot be heard 
to say that he will be thrown out on the street without 
affording any other accommodation." 

[29] It is not necessary for tho Court to ex¬ 
press any opinion on tho question whether the 
attitude of the petitioner h*s been reasonable or 
not or whether the authorities should not have 
tried to respect the religious sentiments of Mrs. 

Ava Roy. The questiin which the Court has to 
consider is different. That question is whether the 
petitioner can under law be ejected in the manner 
the authorities stem to be bent upon doing. 

[30] In tho instant case, the power under 
8. 3 (l) of Act (no. LX1II [63] of 1948) h beiDg in- 
voked to requisition a house already in the occu¬ 
pation of an officer of the Stato for providing 
accommodation to another officer. The statute 
does leave the determination of the necessity for 
requisition to the discretion of the authority 
empowered by or under the statute. But the 
authority exercising the power of requisition 
must act bona fide and can only use the power 
for fulfilling ends permitted by the sta ute The 
circuras»anceE which we have already adverted 
to and the extracts we have given above make it 
abundantly clear that the order of requisition 
was not dictated by the necessity of providing 
accommodation to an officer of the State but was 
devised as a mean s to eject tho petitioner be ause 
of the religious susceptibilities of the landlord. 

The collateral purpose is wiit large in the writ¬ 
ten statement and tho roiurn. 

[31] Reference was made to the existence of the 
puja room in the house. There has been no en¬ 
quiry about the existence of the puja room. If 
in fact such a place of worship did exist, the 
requisition order could net have covered tho 
whole house because the second proviso to «• 8 l), 
Central Provinces and Berar Accommodation 
(Requisition) Act, 1918, prohibits requisition of a 
building or part of a building set apart for par- 
pose of religious worship. 

[ 32 ] The impugned order was passed for an 
ulterior object. It is a clear case of an order 
which, though ostensibly in exercise of the power 
given by the statute is really for a purpose net 
warranted by it. In short, the impugned order 
is a misuse of the power given by the statute and 
cannot be sustained. 

[ 33 ] The respondents are prohibited from tak¬ 
ing any action in pursuance of the order of 
requisition dated 12 1-1950. 
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[34] The application succeeds with costs. The 
non-applicants will pay the coses of puper b.ok 
as well. 

D.H. Application allowed . 
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Jhriram Stratigram Shop; Plaintif/—-Appellant v. 
Laxmibai and others , Dejcndants-Rcspondcnts. 


First appeal No. 85 of 1942, D/- 27-7-1949. 
Partnership Act U932), S. 69 (1) — Suit cn m- 
dependent right under contract. 

The section must be construed strictly. It is only 
a suit brought as a partner that is barred. When 
there is an agreement between the parties by 
which some right is created which is capable o / 
cnlorcemcnt independently and without resort to 
general accounts of the unregistered partnership it 
furnishes entirely a different cause of action and 
the suit of a partner based on that t is not barred 
as he cannot be described there as "suing as a 
partner(Para Jo) 
Anno: Partnership Act, S. 69, N. 5. 

V. V. Keikar, for Appellant. 


Y. S . Tambc, (for Nos . 1 and 3); R. S. Dabir (/o; 
No. 3); and T. B. Pendharkar (for No. 2) for Res 
pondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Court: 
chronologically. List of foreign cases referred t< 
comes after the Indian Cases.) 

('39) ILK ll*J3S,All. 5'jJ: (AlU (26) 1939 AI1.535) [Pr.14 
(’•10) ILK(l!M0)All 2i.;(Allt (26)1939 All.735(SB) [Hr. 14 
('SiJlLli 1937) Bom 6 a 2d:(AlKi24) l9:»7 Hum. 225) (Pr.12 
CBS)ILlfU938)B m.l02:UlRU5) 1838 Bom 108) 'Pr.13 
(’40) I L K (1240) Nag. 130 : (A1U (27) 1940 Nag. 7.S). 

('43) ILK (1943) Nag.24: (A]lt(3<i) 104:}Nag. 12) [Prill 
( , 44)IL1((1044/Nag. 101;(Aili(31) 1944 Nog. 124.) iPr.lo 
i*4Gj iLU\l < J16)iN.i«» SOliiAiK(38)191(3 Nag 2t6j (Pr.16 
C49) Misc. b. A.Ko 22 of 1944. U/ 12 4 1949 .Nag.) (Pr.lO 

JUDGMENT: The plaintiff, Shriram Shaligran 
shop at Dhamangaon, taluq Chandur, districi 
Amraoti, is the appellant here. The appeal i: 
mainly directed against Laxmibai ‘alias’ Taibai 
widow of Vishnupant Dravid who died in Septem 
ber 1940. Along with Laxmibai was joined ont 
Pralhad Madhoba Ruikar, who had brought ar 
administration suit in respect of the property ol 
the deceased Dravid, and in this appeal the 
eeiver who was appointed in the administrator 
5U ^ 51 atoo been im P leaded as a respondent. 

(--) The suit was for specific performance of a 
contract for sale and possession of a 4 -anna share 
m a cotton pressing factory known as Balkisanddae 
Dravid Press, Yeotmal. 

(3) The facts are not disputed. At Kasbe Yeot- 
mal, taluq and district Yeotmal, there is a cotton 

Pre^Tn^Pf b ? Ch ?v, name 01 Balklsan Dravid 
wh,f that , factor y there were two share-holders 

partners - Dravid °wned 4 
belo^ P rt h ^ Qh^ nd rem aining 12 annas’ share 
There 8 ™, Shriram Shaiigram Shop (the plaintiff). 

Z Sr L™ it 0 T? not ^ er factory at Ye °tmal, which 
th? £h^f^h? rav d . and Com P an y- in which on 
a i 1116 aontract ^r sale Dravid owned 

n share while the remaining 8 annas was 

Shon d and U X b /i the plalnUS Shriram Shaligram 
,i 0 L a " d one Jah-amdas Bhagchand. Both these 

thiti Dravld was the managing partner In both 

SeSntT^ A « ordln 8 10 the plaiSiff S 
account of the working of both the factories was 


taken in 1932, und on the* 10th October 1932 Dravid 
executed a promissory no:e tor Rs. 20,000 in favour 
of the plaintiff. This sum represented, apparently, 
the amount owned by Dravid to his co-partner (thr 
plaintiff.) On the 10th October 1935 Dravid exe¬ 
cuted an acknowledgment of this debt., and later 
in 1937 a suit was filed on the foot of this promis¬ 
sory note, which was dismissed as the acknowledg¬ 
ment was not stamped and d:d not save limitation 
tCivil Suit 2-B of 1937). 

<5j The plaintiff wanted to file an appeal in res¬ 
pect of this decision, but it appears that on the 
14th June 1938 a compromise was effected between 
the parties and the proposed appeal was not there- 
lore filed. As a result of this compromise further 
accounts were gone into and the iiabffity of Dravid 
under the promissory note was fixed at Rs. 9,590. 
A further sum of Rs. 7,000 was also found diu. 
against Dravid, and thus a total sum of Rs. 16,500 
was found to be due from Dravid to his co-partner 
(the present plaintiff.) 

(6) On the 14th June 1938 Dravid executed an 
agreement in favour of Shriram Shaligram shop, 
wmch is Exhibit P-1. By this agreement Dravid 
agreed to transfer 2 annas’ share in Balkishandas 
Dravid Press to the plaintiff in lieu of Rs. 7,000 
out of Rs. 9,500 found due in respect of the pro¬ 
missory note and the remaining 2 annas* share 
in the same factory in respect of the sum of Es. 
7,000, which was found due on subsequent accounts 
from 1932 to 1938. By this agreement Dravid 
agreed to execute a regular deed of conveyance 
within a week. No conveyance was however exe¬ 
cuted, and the present suit is for specific perfor¬ 
mance of that agreement or, in the alternative for 
the payment of Rs. 14,000. 

(7) As has already been stated above Dravid died 
in 1940 and a suit was filed against his widow. 
Prior to this an administration suit (Civil Suit 
No.. 4-A of 1941) had been filed by Pralhad (de¬ 
fendant No. 2), and a preliminary decree under 
Order 20. Rule 13 of the Civil Procedure Code had 
already been passed in that suit. Pralhad (de¬ 
fendant No. 2) was therefore joined as a party in 
this suit. 

(8) The contesting defendant (the widow of 
Dravid) admitted all the relevant facts but pleaded 
‘inter alia* that the firms were not registered and 
therefore the suit was barred under Section 69 (D 
of the Indian Partnership Act. It was also pleaded 
that the alternative relief for payment of money 
was incompetent. 

(9) Pralhad contended that he was unnecessarily 
joined as a defendant and claimed his discharge 
from the suit. 

(10) The trial Court framed two preliminary 
issues as follows: 

(1) Whether the suit is not tenable as the firms 
were not registered? Finding: Yes; 

(2) Whether defendant No. 2 is not a necessary 
or proper party to this suit? Finding: Yes. 

In reaching its conclusion on the first issue the 
Court followed a ruling of this Court in 
•Chhotelai v. Gopaldas\ I L R (1940) Nag 130, in 
which Grille, J., (later C. J.), had held that a suit 
for accounts between the partners of an unregistered 
firm was not maintainable because of the bar con¬ 
tained in Section 69 (1) of the Indian Partnership 
Act. In discharging Pralhad the trial Court ob¬ 
served that he was neither a necessary party nor 
a proper party to the suit and was therefore 
wrongly impleaded. 

(11) This appeal Involves therefore these two 
questions because though Pralhad was discharged 
by the first Court he has been Joined as a respon¬ 
dent and has been retained as such in this appeal 
in spite of the fact that the receiver appointed in 
the administration suit is now a party before this 
Court. 
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(12) We shall first take up the question whether 
the present suit is hit by Section 69 (1) of the 
Indian Partnership Act. That section has given 
rise to conflicting decisions in India and ILK 

• 1940) Nag 130, cannot now be said to be a correct 
statement of the law. In that case. Griiie. J., (later 
•C. J.». neid that the language of the Suo-sections 
(1) and (2) of Section 69 is wide enough to cover 
suits relating to a dissolved firm and Sub-section 

• 1 ) covers a suit m respect of a right vested in the 
plaintiff or acquired oy him as a partner in a arm, 
and ihat it is not essential that the firm should 
be actually in existence on the date the suit was 
instituted. According to the learned Judge a suit 
by a partner in respect of money due to him on 
the basis of a partnership transaction is barred 
even though the partnership had been dissolved 
before the institution of the suit. Urine. J., based 
his conclusions upon a dictum of Beaumont, C. J., 
in *S. H. Patel v. Hussembhai Mahomed*, ILK 

• 1937) Bom 628. 

• 13) This latter case was reconsidered by Beau¬ 
mont, C. J., himself in 'Appaya Nijlingappa v. 
Subrao Babaji, ILK (1938) Born 102, who <v part¬ 
ed materially from the view expressed by h«m 
earlier. It appears that the attention of Grille, J.. 
was not drawn to the latter Bombay case. In 
•Bajranglal v. Anandilal’, I L R (1944) Nag 101 
Grille C.J., and Puranik, J., considered ‘Chhotelal 
v. GopaIdas’, ILK (1940) Nag 130 and distinguish¬ 
ed it. They held that a settled account between 
parties to a dissolved partnership accompanied bv 
a promise to pay the amount found due affords a 
fresh cause of action on which a suit can be based. 
The reason given was that such a suit not being 
one by or on behalf of any person suing as a 
partner but by a person entitled to recover an 
amount on the basis of a settled account is not 
governed by Section 69 (1) of the Partnership Act. 

(14) The point of distinction is exceedingly fine 
and if may be taken that the broad proposition 
laid down in the earlier Nagpur case was no: ap¬ 
proved in its general form. In 'Damodar v. 
Khushal\ I L R (1943) Nag 24, Bose. J., (as he 
then was) held that a suit for dissolution of an 
unregistered partnership and for accounts by one 
partner against another is exempted by Section 69 
(3) ‘a) of the Act from the purview of Section 69 
(1) and is thus not barred. The learned Judge 
considered 'Chhotelal v. Gopaldas*, I L R (1940) 
Nag 130, and distinguished it but the distinction 
is again very fine and not fundamental and form 
the tenor of the argument it is easy to see that the 
case was disapproved. The learned Judge also re¬ 
ferred to 'Magan Behari Lai v. Ram Pratap Singh*, 
I L R (1939) All 563. and pointed out that that was 
case overruled in ‘Shibba Mai v. Gulab Rai*. I L R 
(1940) All 26. on the same ground. 

(15) Tne next case in ‘Hari Shankar v. Firm 
Bansilal Abirchand*. I L R (1946) Nag 301, in which 
Grille. C.J.. and Puranik, J.. held that where a 
partner has two capacities, namely, that of a 
partner and that of a creditor, he can sue some 
of the partners for his money without asking for 
the dissolution of the unregistered partnership. In 
that case the two capacities were quite distinct and 
the suit was brought by a banker who had advanced 
money to the partnership as a loan and not as 
contribution to the capital of the partnership. The 
learned Judges cited pages 298-300 of Desai on the 
Law of Partnership in British India but that cita¬ 
tion is not helpfull in this case because the ob¬ 
servations of the author were not made in con¬ 
nection with unregistered partnerships. 

(16) The only other case we need consider is a 
recent decision of Bose, C. J.. and Mangalmurti, J.. 
in •Pritamsingh v. Jaswantsingh’. Mlsc. Second 
Appeal No. 22 of 1944. decided on I2th April 1949. 


In that case the plaintiffs and the defendants 
were partners. The partnership was dissolved and 
tne partners executed a document Exhibit A-l 
which was called a deed of settlement. The suit 
was brought to enforce certain conditions in tne 
need of settlement and the plea taken was that the 
suit was barred under Section 69 (1) of the Indian 
Partnership Act. The learned Judges held that 
since the suit was based upon an independent 
cause oi action, namely, the breach of the r pf. 
men:, the suit was not barred. This is what vne 
learned Judges observe: 

**(14) The next question is whether the document 
is hit by Section 69 (1) of the Partnership Act. 
The material part of the section runs, ‘no suit 
to enforce a right arising from a contract or 
conferred by this Act shall be instituted in any 
Court by or on behalf of any person ‘suing as a 
partner in a firm* against the finn or any person 
alleged to be or to have been a partner in the 
firm." The crucial words here are 'suing .is a 
partner in a firm.* The plaintiffs are not so 
suing. They are suing on Exhibit A-l which 
constitutes an independent cause of action in it¬ 
self. It does not matter that the parties to the 
document were at one time partners; nor would 
it matter if they were still partners; nor does it 
matter that the property concerned, including 
the money claims to equalise the shares and the 
outstandings were once partnership property. 
Even if there had been no dissolution there would 
have been nothing to prevent the parties from 
agreeing to divide up part of the partnership pro¬ 
perty and exclude it henceforth from the >cope 
of the partnership even if that partnership con¬ 
tinued. In our opinion, an agreement of that 
kind would not be hit by Section 69 (1) because 
the plaintiffs in such a case would be suing on 
an independent cause of action and not as part¬ 
ners in a firm. The plaintiffs here rely not on 
the fact that either they or the defendant are 
partners (that Is an accident so far this is 
concerned), but on the agreement. 0 
In our opinion these observations apply to the pre¬ 
sent case also. It is true that the observations of 
the learned Judges regarding undissolved part¬ 
nerships were ‘obiter* but the reason given holds 
good in those cases also. We respectfully igree 
that the words ‘suing as a partner’ must be given 
their due meaning. When there Is an agreement 
between the partners by which some right is creat¬ 
ed which is capable of enforcement independently 
and without resort to general accounts of the un¬ 
registered partnership, it furnishes an ontiirely 
different cause of action and the plaintiff cannot be 
described as 'suing as a partner*. It is not every 
suit that is barred but only a suit brought 'as a 
partner.* The section must be construed sttic.iy 
and the bar of the section cannot, be carried lur- 
ther than what the words import. 

(17) We are accordingly of opinion that tne sun 
was not barred under Section 69 (1) of the Indian 
Partnership Act. We set aside the judgment and 
decree of the lower Court and remand the case 
for trial on merits. The lower Court shall readmit 
the case on its original number. 

(181 As regards Pralhad we do not see any reason 
why he was joined in this appeal after he was to- 
charged in the lower Court. We understand that 
this property is left out of the administration suit 
pending the result of this appeal. Since the Re¬ 
ceiver has intervened. Pralhad was neither a neces- 

sarv nor a proper party. 

(19) The respondent No. 1 shall bear t..e cost 
of this appeal except that the appellant will war 
Pralhad's costs if separately incurred The costs 
of the lower Court will abide the resuhof 
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Baliram, Sari — J udgment-debtor 4 — Appel¬ 
lant V. Muliinda Eisan — Decree-holder and 
others, Judg-nent-debtors—Respondents. 

Miso. Seocnd Appeal No, 184 of 1919, D/• 16-1-1950. 

Civil P. C. (1908), Ss. 2 (11), 50; O. 22, R. 3 — 
Intermeddler. 

A parson who is in possession of the property in res- 
peat of which a decree has been passed but who claims 
no title from'the deceased judgment-debtor mast be 
treated as a legal representative at least for continu¬ 
ing the execution under S. 60. [Para 19] 

[Editorial Note There is a conflict of decisions 
on the point and they have been disoussed in this judg¬ 
ment — See for a recent decision of the Madras High 
Coart wbioh takes a oontrary view: A. I. R. (37) 1950 
Mad. 641 (D.B.).] 

Anno, C. P. C„ O. 22, R. 3, N. 10, 

Y. V. Jakatdar — for Appellant-, 0. R.Mudholkar 
— for Respondent 1. 

Judgment— The facts of this case may be 
stated briefly as follows: Mukinda (respondent 1 ) 
obtainod a decree for partition and separate 
possession of Survey nos. 25 and 65/a of moaza 
Patonda in Akot taluq in 1913 in civil Suit 
No. 239-A of 1913. When he applied for execu¬ 
tion of the decree he found that Nurhi, the 
judgment-debtor, was dead. The sons and widow 
of Narhi were accordingly sought to be bronght 
on the record of the oase, bat it was found that 
they wero not in possession of the survey num- 
bera in question but that these fields were in the 
possession of Baliram and Jairam, sons of Nat- 
hi’s brother Hari. Accordingly, the decree- 
holder applied that Baliram and Jairam be 
joined as legal representatives of the deceased 
Narhi. Baliram and Jairam appeared and ad. 
mitted that thay were in possession of the fields, 
though they objected to their being joined as 
legal representatives. Their objections were not 
considered, and they were shown as legal repre¬ 
sentatives. They accordingly appealed against 
the deoision, and the oase wa9 remanded for 
inquiry into theic objections. After inquiry the 
executing Court again passed a similar order, 
and as this ordor was upheld in appeal this ee- 
oond appeal has been filed by Baliram. 

( 2 ) It was admitted before me that if the 
-Bons of Hari oan be described as the legal re. 
presentatives of Narhi the order passed by the 
two ConrtB below cannot be impeaohed. The 
-contention of the learned oounsel for the appal- 
lant waB that the Bona of Hari were in posses. 

• flion of these fields in their own rights and they 

• did not represent the estate of Narhi. It was, 
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therefore, argued that 8. 2 ( 11 ), Civil P. C., did 
Dot apply to them because by an intermeddl6r 
in that definition is meant a trustee or an exe¬ 
cutor de son tort. 

[3] Reliance was placed upon an observation 
of Mulla in his Code of Civil Procedure, Edn. 11 , 
p. 1 - 2 , to the following effect: 

"But It has been held that a mere trespasser is not a 
legal representative as he has not intermeddled with 
the intention of representing the estate." 

Mulla relies for this proposition on Satya Ran- 
jan v. Sarat Chandra, A. I. R. (IS) 1926 Cal. 
825 : (S6 I. 0 . 696) and Nagendra Nath v. 
Haran Chandra, A. I. R. (20) 1333 Gal. 865 : 
(149 I. c. 927). The learned counsel for the ap¬ 
pellant, therefore, also relied on these casss and 
further upon certain observations in Chitaley's 
Civil P. 0., and on Halsbury’s Laws of Eng. 
land. vol. xiv, pp. 117-148. 

[4] Daring the course of arguments I point¬ 
ed out that the matter in execution is governed 
by s. 60 , Civil P. 0., and tbat Mulla at p, 213 
under that section states as follows : 

“ ‘Legal representative’ meins a person who in law 
represents the estate of a deceased person who inter¬ 
meddles with the estate of tho deceased (see S. 2 
cl. (11)). Thus where a judgment-debtor dies and a 
stranger-takes possession of his property, the doorea 
may bo executed againBt the stranger, for he is a ‘legal 
representative’ within the meaning of this section ; 
6ce note 'legal representative' under S. 2 (11).’’ 

Tbs foot-note under this passage reads : 

"The deeisioo to the contrary in Chathikelan r. 
Oovinda, 17 Mad, 183 : (4 M. L. J. 59), is no longer 
law." 

[ 5 ] la view of the apparent oonfliot the learn, 
ed counsel asked me to grant them further 
time, and they have theroafter given me other 
rulings that bear npon the matter. The learned 
counsel for the respondents has cited Dinamoni 
Chaudhurani v. Elahadut Khan, 8 0 . W. N.813 
and has with extreme candour drawn my alien, 
tion to Chockalingam Clusttiar v. Earuppan 
Cheiliar, A. 1. B. (35) 1943 Mad. 886 : (1948-1 
M- L. 3 . 82), in whioh the view contended for by 
the appellant’s oounsel finds support. 

[6] The short question is whether tbe sons of 
Hari, who are admittedly in possession of the 
property in respeot of whioh the deoree was pas¬ 
sed but who claim no title from Narhi, oan be 
described as Narhi’s legal representatives and 
oan be brought on the reoord of the oase in 
plaoe of the deoeased. 

[7] The enbjeot dealing with legal represent*, 
tives has undergone numerous changes in the 
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past mainly due to a conflict in the decisions 
that had been given from time to time. Toe re¬ 
sult of these changes has still been unfortunate, 
and it cannot be said that there is any unifor¬ 
mity in India in interpreting either s. 2 (ll) 
or 8. 60 , Civil P. 0., by which executions are 
governed. 

[8] Under the Code of 1859 (Act vm [8] of 
1859) it was held in Dunput Singh Bahadur 
v. Ranee Rajessuree t 15 w. R. 476. by Bayley 
and Paul JJ. that a person in possession of the 
property of a deceased judgment debtor could 
be impleaded as a legal representative. In that 
case, after the death of the judgment.debtor an 
application was made to join the widow and the 
daughter of the judgment.debtor. They pleaded 
that the property of the judgment.debtor was 
not with them but was with an alleged edopted 
son of the judgment.debtor. Section 210 of the 
Code of 1859 read as follows : 

“If any person against whom a decree has been made 
shall die before execution ha3 been fully had thereon, 
application for execution thereof may be made against 
the legal representative or the estate of the person eo 
dying as aforesaid." 

Belying upon the last 9 words of the section the 
learned Judges ordered that the adopted eon 
could be joined as a legal representative. 

[9] After the Code of 1882 (Act xiv [14] of 
1862) wa9 passed S. 210 of the old Code was re- 
enacted with certain charges. The new section 
emitted the last 9 words and re-enacted the sec¬ 
tion as follows 

"If a judgment-debtor dies before the deoree has 
been fully executed, the bolder of the decree may 
apply to the Court which passed it to execute the same 
against the legal representative of the deceased. 

Each representative ehall be liab’e only to the extent 
of the property of the deceased which has come to bis 
hands and has not been duly disposed of; and for the 
purpose of ascertaining such liability, the Court execut¬ 
ing the decree may, of its own motion or on the 
application of the decree-holder, compel the 6aid repre¬ 
sentative to produce such accounts as it thinks fit." 

In Chathakelan v. Govinda , 17 Mad. 186 : (4 
M. L. J. 69), Muttusami Ayjar and Best JJ. 
compared the two sections and commented upon 
the omission of the words from the later eeotion. 
They observed : 

"Bat in S. 254 of the present Code the words ‘egainst 
the estate of tho deceased debtor* are not to bo found, 
and execution iB allowed only against the legal repre. 
Bontative and ‘to the extent of tho property of tho 
deceased which has come to his hands and has not 
been duly disposed of*’ 


We do not thiDk that the words ‘legal representative* 
can be taken to include aoy person who doe* not in law 
represent the estate of the deceased. The wording of 
S 234 teems to point to the intention that a stranger 
in possession of property who was not a party to ihe 
decree ought not to be proceeded against in execution 
or otherwise than by a regular suit." 

[ 10 ] This case was decided in 1893. It ie not. 
necessary to cite other cases in which the section 
wa* considered because the difference ol opinion 
that arose on this matter has been adverted to 
in Dmamont Chauahurani v. Elaha^iut Khan, 

8 C. W. N. 843, and all the relevant cases are 
cited there. In 1908 when the present Civil P. 0. 
was passed tho legislature took the opportunity 
of defining tte term 'legal representative.’ Thai, 
definition now reads as follows: 

11 ‘Legal representative’ means a person who in law 
represents the estate of a debased person, and includes 
any per6on who intermeddles with the estate of tho 
deceased...." 

[ 11 ] It must be remembered that the enact¬ 
ment merely defines the term and creates of 
imposes no liability at all: see Bhimsinyh v. 
Shersmyh , I. L. B. (1947) N8g. 830 ac pp. 836 t 
836: (A. I. R. (36) 1948 P. 0. l). Thus, the defini. 
tion merely tries to show what is embraced 
within the meaning of the term ‘legal repre. 
seutative* as used in various places in the Civil 
P. C. as also in 8. to of the Code. Even after 
this definition there is a cor fiut of decisions 
because in some cases a narrow meaning is given 
to the expression while in others a wider mean* 
ing is attributed. 

[12] To begin with we mu6t make a distinc¬ 
tion between cates in which an intermeddle? 
who has no right to the estate or to be described 
as the heir of the deceased person seeks to con¬ 
tinue the Us on bebalf of tie deceased litigant 
and those cases in which the inter meddler does 
not seek to continue the Us but being in posses¬ 
sion of the property is sought to be proceeded 
against. In my opinion, a person who is a stran. 
ger and a trespasser cannot by ihe mere fact of 
hie possessing the property of the deceased liti¬ 
gant seek to continue ihe lis as an iDtermeddler* 
In English law an executor ae son tort is not 
permitted to continue the litigation even though 
he may be in possession of the estate* of the 
deceased litigant. The same has been accepted 
in many cases in Itdia, and reference may also 
be made to Balhsan Uukumchand , a firm by 
Proprietor , Raanaksan v. Mt. Jatnabai, I.L.B. 
(1939) Bag. 526 : (A. I. B. (25) 1938 Nag. 2S8>- 
and Chandnka Prasad v.Kesho Prasad , A.I.B. 
(6) 1918 pat 216 : (48 1. c. 704). Though it may 
be perfectly permissible to take the analogy of 
an executor de son tort in connexion with the 


1931 


BALIBAM v. Mdkinda (Hidayatullah J .) Nagpur 147 


continuance o£ the lis it appears to m9 that 
absurd results would follow if a person who ba3 
obtained a decree against ft persoQ and his 
property ia driven to the necessity of filing a 
fresh suit every time a trespasser gets into 
possession of the property against whioh the 
decree was passed. In numerous cases it has 
been observed that the definition must be given 
a wide meaning. I need not go into the facts 
of these cases here, but reference may be made 
to Gurdwara Parbandliak Committee v. Har- 
charan, A. I. R (21) 1934 Lah. 1: (164 I. C. 375), 
Gulzart Lai v. Sarju Bai, 1949 A. L. J. 191 : 
(a.i.r ( 26 ) 1949 all. 604), Alt. Eammon v. 
Allah Bakksh, A. 1. R. (28) 1941 Lab. 36 : (193 
I. 0 . 323), Prosunno Chunder Bhuttacharjee v, 
Knsto Chytunno Pal, 4 Cal. 342 : (3 o. L. R. 
164) and Amar Chandra v. Sebak Chand, 34 
Cal. 642 : (5 0. L. 3. 491 P. B.). In the case last 
mentioned by me Mitra J. expressed himself 
strongly in favour of a liberal construction of 
the words and warned that too narrow a con¬ 
struction of the expression may lead to undesir¬ 
able consequences, and the learned Judge was 
therefore not inolined to oonfine the meaning to 
'heirs, exeoutors or administrators’. 


[u] There oan be no doubt that an inter- 
meddler ia meant to include an exeoutor de son 
tort. The only question is whether it can be 
said to include a person who though inter- 
meddling with the estate of the deceased does 
not represent the estate as such. 


[15] In Satya Ranjan v. Sarat Chandra, 
A. I. R. (13) 1926 cal 826 : (9G I. 0. 695), one 
Lalit Mohan was being sued on a ’hand-note*. 
He died during the pendency of the suit, and 
his widow was brought on the record as also two 
other persons who bad appropriated some bricks 
belonging to Lalit Mohan. The deoree was 
passed not only against the widow bat also 
against those persons. Sanderson 0. J. and 
Obakravarti J. accepted the interpretation that 
these persons could not be called legal repre¬ 
sentatives in the sense defined beoause they 
were not intermeddling with the intention of 
representing this estate. A similar view was 
expressed in Nagendra Nath v. Baran Chan. 

4* (20) 1933 Cal. 865 : (149 I. 0 927) 

following the earlier deoi3ion referred to by me 
here, and in Chokaltngam Chettiar v. Karup. 
pan Chettiar, a.I.b. (85) 1948 Mad. 386 : (1948-1 
M.L.J. 82) a similar meaning was given by 
ratanjau 8astri and Chandrasekhara Aiyar JJ. 
without discussing any authorities. The learned 
JndgeB observed as follows : 


“JJ"?™ ) hat ‘‘ e « al representative’ inolndes i 
»bo intermeddles with the esiate of a decea 

J™ 0 ,’,® 0 L 8 t nn ji D . 8 the respondent is In posi 

Bion of family aaseia in excels of his due share; si 


possession dates back to the ineffectual partition of 
1926 lODg before Subramanian died, and cannot there¬ 
fore amount to intermeddling with the estate of a 
deceased person (S. 2 (11), Civil P. C.) t Again, the 
intermeddling must involve the assumption of a repre¬ 
sentative capacity in relation to the estate and not in 
BSiertion of a claim of right adversely to the estate. 
The respondent holds the assets if at all in tbe character 
of an absolute owner as he obtained them in pursuance 
cf the allotment under Exhibit D-2 series which are 
admissible to show the charaoter of the respondent's 
pO'Seasion. The respondent cannot therefore be consi¬ 
dered to be a legal representative of Sabramanian any 
more than a trespasser on his property.” 

[ 16 ] A 9 against these oases, in Kusum Bandhu 
v. Ramiayal , A.i.r. (ll) 1921 Cal. 363 : (69 1.0. 
179), certain persons had obtained a deoree 
against one Sarbanunda. During the pendency 
of execution proceedings Sarbanunda died and 
his brother .Parbati was substituted as bi3 legal 
representative. Execution was continued and 
the property was sold, and was bought by the 
plaintiff. The plaintiff could not get registration 
in his favour on the objection of defendants 3 
and 5 and had to bring a suit for declaration 
and confirmation of possession. The objeotion 
of defendants 3 and 6 was that the title of 
Sarbanunda did not pass because the estate was 
not properly represented. Sarbanunda was said 
to have been adopted in another family and 
therefore his natural -brother was not bis heir. 
Defendants 3 and 6, who were objecting, had 
purchased the property from the real heirs of 
Sarbanunda. 

[17] On the finding that Parbati was in 
possession of the property Guose J. observed as 
follows : 

“That boing so, he was the legal representative 0 f 
Sarbanunda according to the definition in S. 2 (11), 
Civil P. 0. Parbati, therefore, was properly subdituted 
as the legal repre entative of Strbanunda in the exe¬ 
cution proceedings, and therefore, the sale passed the 
title which Sarbanunda had in the property to the 
auction-purchaeer. It is urged on behalf of the appel¬ 
lants that the fact that Parbati has been found to have 
been in possession of the disputed property after the 
death of Sarbanunda was not sufficient to make him a 
legal representative undor the provisions of Civil P. 0. 
as stated above, but It was necossary that ho should' do 
something more. But it i9 not suggested what more 
was necessary in order to constitute him tho legal 
representative of Sarbanunda. Upon the cononrrent 
findings of the Courts below, it is olear that Parbati 
had Intermeddled with the estate of Sarbanunda after 
his death and I, tbereforo, think that ho was tho legal 
representative of Sarbanunda within the meaning of 

the Code and the execution levied against him was 
proper.” 

This case waa not considered in the later Cal¬ 
cutta oases in which a narrow meaning was 
given to the term 'legal representative/ 

[18] Again in Lalsa Bai v. Udit Bai, A.I.R. 
(H) 1924 ALL. 717: (751, o. 114), Gokul Prasad 
J. observed aa follows ; 
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“It is quite true that when a person intermeddles 
with the property of the deceased he is a legal repre¬ 
sentative of the deceased for the purposes of proceiure 
to the extent of the property with which he has inter¬ 
meddled, but I do not see any principle of law which 
makes him the representative of the deceased so far as 
Hucce=sioo to the property of the deceased is concerned. 
The definition of'legal representative* in the Code of 
Civil Procedure is only for the purposes of procedure 
in instituting and defending suits." 

In this case no analogy of an executor de son 
tort was applied. In Shiv Seiran Lai v. Kesho 
Prasad Sinqh t 42 I. c. 122 : (A I. R. (4) 1917 
Pat. 92), Cbaroier 0. J. and Sharfuddin J. 
observed : 

“It has been ruled repeatedly that both under the 
Hindu law and under the British Indian Law any one 
who intermeddles with the property of a deceased 
person renders himself liable for the debts of the de¬ 
ceased to the extent of the property taken “by him." 

In Madhayar Ayudu v. T. Subbama , A. I. R. 
(4) 1917 Mad. 979 at p. 980 : (35 I. 0. 124), 
Ayling and Seshagiri Aiyar JJ. observed as 
follows: 

“In the first place, as pointed out by Mr. Ramesam, 
if a decree has been legally obtained against the proper 
person, it may be permissible in exe:ution proceedings 
to implead a person a9 the legal representative and to 
carry on execution as agamst him although he is not 
the real representative of the deceased judgment-debtor. 
Of course the decree-holder must act honestly in select¬ 
ing the legal representative. There must bo due care 
and caution and w*nt of mala fides. This was laid 
down by the Judicial Committee in Malkarjun v. 
Narhari, 85 Bom. 337 : (27 I. A. 216 P. C.) and has 
been followed in all the High Court3. Ramaswamy 
Clwttiar v. OppiUmani Chctti , 33 Mad. 6 : (4 I. C. 
1059) has applied that principle in this presidency. 
That was a caso where after decree ooe of several 
persons who was entitled to represent the deceased 
judgment-debtor was brought on the record. It was 
held that such a person for all practical purposes fully 
represented the judgment-deb'.or. In the case of Ona- 
rxambal Animal v. Vferasamx Chetty , 31 1. C. 920 : 
(A. I. R. (3) 19 16 Mad. 1022) the widow was brought 
in as the legal representative. Under the enlarged defi¬ 
nition of ‘legal representative’ to bo found in Civil 
P. C., 1900 a person in possession of the estate belong¬ 
ing to the deceased is competent to represent the de¬ 
ceased defendant. The decision in Kaliappan Servai v. 
Varadarajulu, 33 Mad. 75 : (3 I. C. 737) was also in 
execution." 

Id Jai Kislien Dass v. Karimuidin , A. I. R. 
(20) 1939 Lab. 321 : (41 P. L. R. 8U), Bhide J., 
though bo disallowed an intermeddler to con¬ 
tinue the lis observed as follows : 

“A person who Intermeddles with the property of a 
deceased person h&3 been probably included in the 
definition of a 'legal representative' in Civil P. C. 
merely to enable persons who wish to obtain relief 
against the property to proceed against it in the hands 
of such a person." 

[19] In ray opinion the observations of Bhide 
J. merit the closest consideration. The history 
of the law auowa that all along it was the inten¬ 


tion of the legislature to make the property of 
a judgment-debtor available even after his death 
for the satisfacation of decrees passed against 
him. To put a narrow construction upon the de¬ 
finition deprives a decree-holder of the fruits of 
his litigation because property may change 
hands several times, and the decree-holder 
would, therefore.be required to bring a multipli¬ 
city of suits to get the fruits of his decree. In 
my opinion the word ‘intermeddler’ has been 
used in its ordinary meaning of a pereon who 
meddles with the property of another without 
any right thereto, and at leasi in executions 
where a decree has been legally obtained agaiost 
the property’the intermeddler must be treated 
a3 a legal representative for purposes of the 
continuance of the execution under S. 60. I am 
in favour of the liberal interpretation placed 
upon the definition of ‘legal representative.’ I 
see therefore no reason to interfere with the de¬ 
cision given by the two Courts below. The 
appeal fails and is dismissed with costs. 

D.U . . Appeal dismissed. 
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R. Kaushalendra Rao J. 


Eamruddin Eadibhai and Co.—Defendant 
—Appellant v. The Municipal Committee , 
Anjanqaon—Plaintiff—Respondent. 

Second Appaal No. 113 of 1945, D/- 30-11-1949. 


(a) Limitation Act (1908), Arts. 120,110 and 115 
—Applicability — Claim by buyer for reasonable 
charges tor care and custody—Sale oi Goods Act 
(1930), S. 44. 

The liability of a buyer for reasonable charges for 
care and custody of the goods arises under S. 44, Salo 
of Goods Act. As tho liability arises under the statute, 
apart from any contraot between tho parties, tho 
Article applicable is the residuary Art. 120, and not 
Ait. 110 or Art. 115. 7] 


Anno. : Lim. Act. Art. 110 N. 2; Art. 115 N. 1. 
Art. 120 N. 8; Salo of Goods Act, S. 44 N. l. 

(b) Sale ol Goods Act (1930), Ss. 35, 36 (1) and 
44—Elective application for delivery—Period tor 
which charges respecting care and custody can be 

claimed. 


It is not an effective application for delivery on the 
part of the buyer to merely tend notices or letters if 
Roods are to be delivered at the place of tha soller. 
Some person most be sent to whom the goods can be 
delivered. Whore the bnyer does not make any 
effective application for delivery up to a certain date 
tho seller is entitled to reasonable charges for oareana 
custody up to that date. £ l>arft «J 

Anno.: Sale of Goods Aot, S. 35 N. 1; S. S6 N. 2; 

S, 41 N 1. 


1951 Kamruddin v. Anjangaon Monicipalty (B. Kaushalendra Rao J.) Nagpur 149 


(c) Sale of Goods Act (1930), Ss. 44 and 46 (1) (a) 
—Charges lor care and custody—Seller, if can 
claim lien respecting such charges — Seller’s 
remedy. 

Tbe Sale of Good3 Aot does not give to the seller 
any lien over the goods in re3pect of charge3 for care 
and onstody recoverable under S. 44. The seller is 
entitled to reoover them by an action against ;he 
buyer. If the seller, however, keepa the goodg so that 
be may be the better able to enforce the payment in 
respect of the claim (or the ohar^e3 on account of care 
and custody, he cannot add to his claim any charges 
in respect of the farther retention of tho goods. 

[Para 10] 

Anno.: Sale of Goods Act, S. 44 N. 1; S. 46 N. 2. 

V. L. Prabhune — for Appellant ; R.J, Dhave and 
W. B. Penlharkar—Jor Respondent. 

Judgment.—Thi3 is an appeal by the defen. 
dant who is a firm of hardware merchants at 
Anjangaon. The plaintiff was tho Municipal 
Committee, Anjangaon. The Committee and the 
firm entered into an agreement. Ex. P-l, on 
16-3-1934. Under the agreement the firm was to 
supply to the Committee sets of weights and 
measures to be used within the munioipal limits 
of AnjaDgaon a3 per by laws of the Committee. 
On the basis of the agreement the firm got 
prepared weights and measures, delivered some 
and was wilting to deliver more but the Com. 
mittee refused to take delivery of the goods. 
Hence the firm instituted a suit claiming the 
price of tho goods supplied and ready to be 
delivered. 


[ 2 ] The prior litigation between the parties 
ended in the judgment of tho High Court in 
Second Appeal No. 363 of 1933, dated 18-11-1941 
(ex. P-4). The firm obtained a decree against 
the Municipal Committee for the price of the 
goods. The deoretal amount was folly paid by 
the Municipal .Committee to the firm by 6 - 1 - 
1939 (vide EX8. p-a and p.3). The goods, however, 
remained with the firm. 


[31 After the decision of the High Court in 
Second Appeal No. 353 of 1938, the Munioipal 
Committee sent three notices (Ex. P-5 dated 
18.12.1941, Ex. P-6 dated 29-1-1942 and Bx. P-7 
dated 12.2-1942) asking the firm to deliver the 
goods. To the last notice the firm replied on 
91-4-1942 by ex. D-l. The firm repudiated any 
responsibility for the delivery of the goods and 
m faofc refused to deliver the goo Is except on 
payment of rent for the beeping of the gooia 
from 14.6-1937 till the dele of the aotoal removal 
of tho goods. On thi3 the Committee inatitated 
the suit on 8-8-1942 oat of whioh the present 
appeal arises. The Committee olaimed that the 
farm be ordered to deliver the stock in apeoie 
on approval to the plaintiff or in the alternative 
to pay to the plaintiff damages in respect of 
tbe price of the goods. 


[4] The defendant by his written statement 
resisted tbe suit and pleaded that he wa3 willing 
to give delivery of the goods only on payment 
of rent for the care and custody of tho goods 
at Rs. 4 per mensem from 11-6 19)7 till the 
removal of the goods. The defendant claimed 
charges for care and custody by way of a 
counter claim and paid court.fees. 

[5] The learned trial Judge passed a decree 
for the delivery of the goods in favour of tho 
Committee and in tho alternative for Ks. 1050. 
The claim of the defendant for care and custody 
charges was decreed at Es- 55-S-O from 14.6.1937 
to 29 1-1942 at Re. l per month. So the balance 
only was to be payable to the plaintiff. 

[6] The first appellate Court limited the 
decree for money in the alternative to Rs. 696- 
14-o. The appeal wa3 dismissed, 

[7] In this Court the learned counsel for tho 
respondent contended that tho claim in respect 
of care and custody charges was barred by 
limitation. He relied upon Art. no or Art. 116, 
Limitation Act. Neither of these Articles is 
applicable to the claim in question. The liabiJ 
lity of a buyer for reasonable charges for care] 
and custody of the goods arises under s. 44, Sale 
of Goods Act. As the liability arises under the 
statute apart from any contract between the 
parties, the Article applicable is tho residuary 
Art. 120 : see Secy, of Stile v. Own Proshad, 
20 Oal. 61 at p. 67 P. B. As the defendant 
claimed charge for a period within 6 years 
only of the filing of tbe written statement, the 
claim cannot be dismissed on the ground of 
limitation. 

[8] The next question iB what is the period 
for whioh the firm can olaim charges in respeot 
of oare and oustody and at what rate. The con¬ 
tention on behalf of the firm was that there 
was no proper application for delivery on the 
part of the Commictee. Henoe the firm was en¬ 
titled to get care and custody oharges until the 
articles were'aotually removed by tbe Committee 
on 16-12-1943. On the other hand, it was oon- 
tended for the Committee that the goods could 
not be taken delivery of beoause of the attitude 
on the part of the firm in refusing to deliver 
the goods until the oare and custody charges 
were paid. 

[9] To start with, the Committee misconceived 
their rights and insisted upon the delivery of 
the goods at the premises of the Committee. 
Under S. 35, Sale of Goods Act, apart from any 
express oontraot the seller of the goods is not 
bound to deliver them until the buyer applies 
for delivery. It was not pleaded that there was 
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any express contract that the goo3s were to be 
delivered by the firm without any application 
for delivery by the Committee. Under s. 36 
goods are normally to be delivered a fc , the place 
at which they are at the time of the sale. So 
reading ss. 35 and 36 together, the Committee 
had to apply for delivery of the goods at the 
place at when they wore at the time of the sale. 
The goods were with toe firm. So the question 
is whether there wa3 a proper application for 
delivery of the goods by the Committee. It is 
not an effective application for delivery on the 
part of tbo buyer to merely send notices or 
letters it goods are to be delivered at the place 
of the seller. Some person must be sent to whom 
the goids can be delivered. As it was not esta¬ 
blished that the Committee made any effective 
application for delivery up to 21-4.1942, I hold 
that the firm was en tried to reasonable charges 
for care and custody up to that date. Both the 
Courts were in error that there was a proper 
application for delivery by the Committee when 
tbo notice (ex. p-G) was sent on 29-1-1942. The 
firm was entitled to charges for a further period 
of 2 months and 23 days. 

[to) On 21-4 1942 a definite stand was taken 
by the firm to the effect that the goods would 
not be delivered until the charges in respect of 
care and custody were paid. Though the price 
of the goods wa3 already paid, the firm was not 
ready and willing to deliver the goods unless 
the charges were also paid. The firm could not 
invoke the lien under 8. 46 (l) (a). The Sale of 
Goods Act doss not give to the seller any lien 
over the goods in respect of charges for care and 
custody recoverable under 8. 44. The seller is 
entitled to reover them by an action against 
the buyer. If the seller, however, keeps the goods 
so that ho may bo the better able to enforce the 
payment in respect of the olaim for the charges 
on account of caro and custody, he cannot add 
to his claim any charges in respect of the further 
retention of the goods. After 21-4-1942 the goods 
were retained by the fi r m in enforcement of 
their supposed lien. After that date they were 
not entitle! to any changes foe the retention of 
the goods. As Lords Wensleydalo observed in 
Somes v. British Empire Shipping Co., ( 1860 ) 
11 E. R. 459 at p. 4G2: (8 H. L. 0. 338): 

. .no person has, by law, a right to add to bis lien 
upon a chattel a charge forkeep ; ng it till the debt is 
paid; tbit is, in truth, a charge for keeping it for his 
own benefit, not for cbo benefit of the person whose 
chattel is in bis possession.” 

[ 11 ] As regards the rate of charges for care 
and custody, both the Courts found that Re. 1 
per month was proper. Though in the written 
statement the firm claimed charges in respect 
of cate and custody, evidence given was only 
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in respect of rent. The goods were kept in the 
ehop of the firm. It was not established that 
any special charges wore incurred for looking 
after the goods. As the evidence was only given 
about the charge to be made for the space used 
by the firm in keeping the goods, the question 
is whether the figure arrived at by the two 
Courts is proper. That figure was arrived at 
mainly on the evidence of Abdul Azi9 (P. W. 2) 
himself a hardware merchant. The defendant 
(D. W. 1) could not say in cross-oxamiaation 
what a tenant would pay for his shop. I see no 
reason to differ from the conclusion reached by 
both the Courts. 

[12] Toe learned counsel for the appellant 
contended that the Committee may be made to 
bear all costs of the suit. In view of the fact 
that the Committee had to institute the euit for 
the delivery of the goods because of the attitude 
taken up by the firm on and after 21 4-1942 the 
firm’s liability for the costs of the Committee 
was rightly restricted by the first appellate Court 
to the price of the goods. I see no reason for 
interfering with the order. 

[13] In the result, the appeal is partly allow¬ 
ed. The appellant is entitled to get as. 2 12-3 
in addition to the sum decreed by the two 
Courts below. As the Committee has already 
secured the goods the appellant will now be en¬ 
titled to recover Rs. 69-4-3 from the Committee. 
The decree of the first appellate Court will be 
modified accordingly. 

[ 14 ] As the success of tbo appellant is insigni¬ 
ficant he shall bear his own costs and pay the 
costs of the respondent. Counsel’s fee Rs. 15. 

V.R-B. Appeal partly allowed . 


A. I. R. (38) 1951 Nagpur 150 [C. N. 28.] 
Hi DAY ATOLL AH AND MUDHOLKAR JJ. 
State Government. Madhya. Pradesh — Ap¬ 
pellant v. Jang Bahadur Singh and others— 
Accused—Respondents. 

Criminal Appeal No 91 of 1950, D/- 3-8-1950. 

(a) Penal Cod- (I860., S 409 -Property -Inten¬ 
tion to destroy and to abandon —Actual abandon- 
ment and destruction —Distinction. 

If an article is abandoned it becomes res nuUius, 
and there can be oo tbeft or breach of trust. But ft 
very clear distinction mu3t be drawn between an Inten¬ 
tion to destroy and to abindon and an actual destruc¬ 
tion and abandonment. The very fact that the owner 
of the property intends to destroy or abandon a 
property and hands it over to some person to etleot 
those purpos e is a clear iodioation that he etill 
tains hi* right? as the owner of that property and a 
those rights subsUt until the abandonment or destruc¬ 
tion id completed. Aa long as tbo destruc ion or 
abindonment is not fulfilled and as long as it is still in 
tho hands of the owner to countermand euoh destruc¬ 
tion or abandonment the property is still the property 
of tho owner and tho taking it out of his possession is 


1981 
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thefl, and improper use of it ia breach of tra^t. 

[Paras 28 aod 29] 

Anno. I. P- C., S. 403 N. 1. 

(b) Pena! Co is (18691. S. 403 - Railway dispos¬ 
ing of goods consigned - Disposal by destruction 
—Possession, how long continues. 

A raiiw*? in dUpisiagof the g^ois consigned can 
part nit only w th po^-easi >d hot alio w tb owo-rsbip. 
Bat in tbo o*;o of disposal by des'.r .ction there can be 
no freah act of Detention till the reproduction of the 
animui poj'i^cndi is r-nd-red iaioo35ible or ;here 
eitrrtd a contrary nni-nus not to possess the thing. 
?osa8-6 ; on tbu< contiQti03 loDg pa it i3 net neg-i- 
siv-id by a a<w a^t »( will oppo-el to that unier which 
pos-esii )□ of ih* thin.' irigmally emtmaed (iia nulla 
avi\tiatur n\s\ tn gtia, utrumque in c^ntrar\um ac¬ 
tum 6sC). Once, cf co ir^e. poss^a-i >n and owoenbip 
are destroyed an ! t’>e goods go into the possesion and 
ownership of another, there is no possibility of an 
an*mu? rev-rttni i Till possession and ownership ara 
ao dodaitely destroyed, there wo-ild be thitt. conver¬ 
sion, trover, trespass, and misappropriation of the 
goode. as the c »so may b*. [Para 33] 

Anno. I. P. C., S 409 M. 1. 

(c) Penal Code (I860), S. 409 — Goods sent by 
railway found to oe rotten— Order for destruction 
— Goods clerks selling goods privately — Offence 
tinder section, if committed. 

Where the owner orders th* destruction of the 
•goods abanloQtng at the same time his original ani- 
mui to possess, possession and ownership come to an 
ood by express abandonment. But a bailee is not in 
the same pjsition as the owdoc. Thas. where goods 
aem by railway are found to be rottea the railway 
can order destruction of the goods, but possession of 
the railway continues till destruction is oarried out as 
there ig no general abandonment. Different con?e- 
qaoooee arise on wbo’.h-jr the ncnia are sold or des¬ 
troyed. aod the railway must, therefore, be deemed to 
oontinue in possession till one or the other aotion ia 
Oarried out. They cannot, therefore, abandon the go'd3 
without the pirtioular end being achieved. [Para 34] 

A wagon of piUtces was uolovled at a certain rail¬ 
way station. T >e potatoes were examined by a doctor 
and were declare 1 by hi n to bo offensive and unfit (or 
human consumption. The S'atmo Master thereupon 
ordered the notices t) be destroyed. The acou-ed, who 
Were two g-'oJa olerks and who had oharge and cus¬ 
tody of the p >t%toeg, sold them privately instead of 
destroying them: 

Held, that too ownership of the owner of the goods 
was not destroyed aod that the goods were still in the 
po3Si*fidon of the railway. Thus, both po*6osaioo and 
ownership were outstanding ia the consignor and the 
railway tiken together The goods clerks, thorofore, 
were olearly guilty of broach of trust, and being public 
servants they onght to be ccnvioted under B. 409. 

[Para 35] 

Anno. I. P. 0., 9. 409 N. 2. 

(d) Penal Code (1360), S. 409—Property—Move- 

able does not cc se to be "property’ 1 even it its 
value is reduced to almost nothing — (Per Mudhol- 
kax J.). [Para 42) 

Anno. I. P. C., S. 409 N. 1. 

(e) Penal Code (l?60), S. 409—Property—Aban¬ 
donment and condemnation of moveable property 
—Distinction. 

Per if ud>i Ikar J, —A distinction must be made 
beiweoo abiudonment of moveable by the owner 
thereof and ooudomnatiou of that moveable by a per¬ 
son or authority unicr a statutory power. A* a result 
<1 beiog abaudoncdi a moveable usually becomes rei 


nulhui. But it cannot become res >iull\us because 

someone, entitled to condemn it, condemns it. 

[Pira 43j 

Anno. I. P. C., S. 409 N. 1. 

T7. B. Pendharkar -for the State ; S. C. Dube, (for 
No. 1) M.R Bobde. (for Nos. 2d 3) M. R.Mandlckar, 
with W. V . Deshpandt and A . P. Sen (for No. 4) — 
for Respondents. 

Hidayatullah J —This i3 an appeal by the 
State Government against the acquittal of the 
four respondents who were charged under S. 409, 
Penal Code, either substantively or as abettors. 
The four respondents belonged to the railway 
staff stationed at Bilaspur. Respondent 1, Jang 
Bhadur Singh, was the Station Master at the 
time. Resooodents S. G. Mule* M. G. Kelkar 
and H. K. R>y were goods, assistant goods 
and inward-shed clerks respectively. 

( 2 l A wagon of potatoes in 135 oage wa3 receiv¬ 
ed from Jhusi. O. T. Railway, on 23-4-1948 and 
was unloaded and kept on the goods shed plat¬ 
form on 25-4-1949. It was consigned to self, and 
the consignor did not turn up till 29-4-1918. On 
that date, according to the prosecution, the 
consignment wae examined by Dr. M M. Sinha ( 
Assistant burgeon, Railway Hospital, Bilaspur, 
and was declared to be offensive and unlit for 
human consumption. The Station Master there¬ 
upon ordered the potatoes to be destroyed, and 
a communication was sent to the authorities 
concerned about it. The prosecution oase is 
that the potatoes were not rotten and a fair 
quantity cf them oould be salvaged and sold. 
The accused are alleged to have conspired to¬ 
gether and to have sold them for B9. 600 to one 
Suleiman Kachohi (P. W. 14) with a view to 
making a private gain for themselves. 

(3] The consignor’s agent Ohedi (p.W. l) arrived 
on the scene on 29.4* 1948, a little time after 
Sulaiman had removed the potatoes to his godown 
and other plaoes. He produoed an indemnity 
bond beforo respondent 4 H.K. Roy and olaimed 
the consignment. H. K. Roy endorsed on the 
indemnity bond tbit the oonsigoment had been 
destroyed, Ohedi thereupon made inquiries and 
found that the potatoes bad not in faot been des¬ 
troyed but had been Bold to Sulaiman Kaohchi. 
He made a report to the police,*whioh is Ex. P-1, 
p-l a. The police thereupon visited the house of 
Sulaiman Kaohchi and seized from him a regia, 
ter of accounts (Art. A) and the bags of potatoes 
whioh were found lying in three different plaoes, 

[ 4 ] There can be no doubt that the potatoes 
instead of being destroyed were in faot sold for 
R3 800 to Sulaiman Kachohi. It may be men¬ 
tioned here that the police had put up a case of 
criminal conspiracy against the four respondents 
as well as Dr. Sinba, but the learned Special 
Magistrate did not frame a charge under S> 120B, 
Penal Code and later Sinba was acquitted* No 
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appeal has been filed against hi3 acquittal. It 
would, therefore, appear that the prosecution 
accept the position that a portion oi the consign, 
ment wa9 rotten and that the doctor’s certificate 
about its being unfit for human consumption 
wa3 not given out of any dishonest motive. 

[6] Tne respondents have no common cause 
and have chosen different stands. Tae C3se of 
the Station Master is that he ordered the des- 
truotion of these goods and goods clerks must 
have sold the potatoes on their own, behind his 
back. The case of Mule and Kelkar (respon- 
dents 2 and 9) is that the Station Master had 
initially ordered the destruction of these potatoes 
but later revised his order and an auction was 
held in his presence publicly and the potatoes were 
sold to th9 highest bidder Sulaiman for rs. 800. 
Roy’s case is that he was not on duty on 23.4. 
1918 after 11 A.M and that when Chedi arrived 
in the afternoon at about 3 or 3.30 p.m. the 
potatoes had already been taken away. He knew 
that an order for thoir destruction had been 
passed and he thought that the potatoes must 
have been destroyed. He, therefore, made the 
endorsement in good faith believing that the 
potatoes had been destroyed. Ho denies that be 
knows anything more about the matter. 

[6] It would, therefore, appear that whereas 
the Station Master stands by his order of des¬ 
truction and puts the blame for the sale of the 
potatoes upon the two goods clerks, the goods 
clerks try to justify their action by showing 
that everything was regular and was ordered by 
the Station Master, who was presont at the 
auction. 

(7j It is convenient to begin with the case of 
Roy. (His Lordship considered the evidence 
against the acoused and upheld his acquittal. 
His Lordship then proceeded :) 

[ 8 - 10 ] This brings me to the question of the 
guilt of the others. Here the Station Master 
has one story to tell and Kelkar and Mule 
another. The gist of the defence of Mule aud 
Kelkar is that the Station Master himself order¬ 
ed the sale of the potatoes because in bi3 opinion 
the potatoes were not so completely rotten as to 
be unsaleable. Kelkar and Mule roly upon certain 
documents to whioh I shall come later. Accord, 
ing to the Station Master he passed an order on 
28-4 1948 after Dr. Sinha had certified that the 
consignment was offensive and unfit for human 
consumption, and that he did not thereafter 
concern himself about it. The nest day, i. e. 
on 29-4-1918, Mule put before him a draft tele¬ 
gram reporting the destruction of the goods, 
and be signed it in good faith thinking that bis 
orders had been carried out. According to him, 
he was not present at the station that day from 
10 A. M. to 4 P. M., and when he learnt about 


this he looked into the matter and found that 
the records had bean tampered with and, there, 
fore, on 30-4-1918 he sent a telegram reporting 
to the authorities concerned that the potatoes 
had not been destroyed but had been privately 
sold and that investigation was going on. 

[ill I have thu3 to judge between these two 
etories and to find oat which of them is true, if 
any. It is obvious that the aocused have chosen 
different lines of defence, and it ie also obvious 
that they certainly are not making a common 
cause. (His Lordship after discussing the evi. 
dence against the Station Master upheld his- 
acquittal and proceeded:) 

[ 12 - 20 ] This brings me to tho case of Kelkar 
and Mule. The learned counsel for Kelkar and 
Mule argued that early that evening the account 
books of Salaiman were seized by the police and 
an entry was found in it regarding the auction. 
They aiso argued that tne money received from 
Sulaiman was seized from the safe of the goods- 
clerk and appropriate entries were found in the 
books. The explanation for cot transmitting the 
oash and passing a money receipt wa9 that the 
money wa3 brought in two instalments and the 
second instalment was brought after 5 p. m. 
Therefore, the money was kept in the safe, and 
as Sulaiman bad not come to take the receipt 
tho money receipt also remained to be issued. 

[21] There are, however, certain circumstan¬ 
ces which go to show that all this was done to 
make out a case of auction at the instance of 
the Station Master. Unfortunately for Kelkar 
and Mule the Station Master was not amenable 
to sigoing the documents. [His Lordship consi¬ 
dered the evidence against the acoused and con¬ 
cluded:] 

[22-23] In my judgment theee two persons 
were responsible for privately selling the con¬ 
signment instead of destroying it as ordered by 
the Station Master. 

[24] It was next argued by the learned conn, 
sel for the aocueed Mule and Kelkar that even if 
the potatoes were privately sold after they had 
been ordered to be destroyed that would not 
amount to criminal breaoh of trust, and reliance 
was placed upon two cases of the Calcutta High 
Court: Empress v. Wilkinson, 9 0. w. N. 216 
and Emperor v. Preo Noth, 29 cal. 489. The 
learned counsel for the State relied upon Moti 
v. Emptror, A. I. R (12) 1926.Sind 21: (26 Or. 
L. J. 189), in which the Calcutta view was not 
accepted. 

[25) Shortly stated, the point of law is this. 
If an owner orders a thing to be destroyed, iB- 
it criminal breaoh of trust in those who have to 
destroy the goods to appropriate the goods tO> 
their own use and sell them for gain? 
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[ 26 ] It was argued that inasmuch as the de3. 
iruction of the potatoes was ordered the right of 
property in the potatoes came to an eod and the 
consignment mu3t be treated as res nullius and 
the persons selling it cannot be said to have 
oommitfced any ollenco. 

[27] It is no <bubt true that the two Calcutta 
oases support the accused Mule and Kelkar. 
These cases were dissented from in the Sind case, 
Moti V, Crown, A. I. U. (1*2) 1025 Sind 21: (26 
Cr. L j. 189). The position of railways as bailees 
or as carriers is different from that of an owner. 
The railways while in possession a3 carriers are 
not owners of the goods. The statute allows 
them within limits the power to dispose of 
perishable goods if such goods become offensive. 
In doing so, they can sell the goods or destroy 
them, but in either case they do so under the 
exercise of a limited power. 

[23] It 19 true that if an article is abandoned 
it becomes res nullius , and there oan be no theft 
or breach of trust. But in the present case rail¬ 
way were accountable to the owner of the goods 
for their notion. If they sold the goods they had 
to hold the price for the benefit of the owner, 
8ubject, of course, to any legitimate deductions 
on account of freight, demurrage, and the like. 
If they destroyed the goods they had to satisfy 
the owner that destruction was necessary and 
bona fide. The railway had no middle course 
open. They could not abandon the goods with- 
out destroying them so that anybody could sell 
the goods for hie own private gain, 

[29] Now the railway in their turn bad merely 
appointed these clerks as custodians, and their 
powers were further limited. The consignment 
of potatoes ordered to be destroyed had to be 
destroyed by them. They could not treat the 
goods as abandoned or as res nullius. The two 
Sind oases, in my opinion, lay down law which 
ie particularly applicable to the present case. In 
Moti v. Crown , A. I. R. (12) 1925 Sind 21: (26 
Or. L. j. 189), it was observed as follows: 

“A very clear distinction rauit be drawn between an 
intention to destroy and to abandon and an aotnal 
destruction and abandonment. Tho very fact that the 
owner of the property Intends to destroy or abandon 
that property and hands it over to some person to efleol 
those purposes is in our opinion a clear indication that 
he still maintain? his riches as tho owner of that pro¬ 
perty and that those rights PU'wist until tho abandon¬ 
ment or destruction is completed: vide Pano M. Vat 

* 6 S ; L - R 197: * 3 <• C - 889: U.I.B Wl92i 
Sind 57 , 28 Or. L. J. 185). As long as the destruction or 
abandonment is not fulfilled and as long as it is still in 
the hand of the owner t? ouoterraaad such destrao* 
tion or abandonment the property is still the property 
of the owner and the taking it out of his possession ia 
theft, and improper use of it is broaoh of trust.** 

Ia the cited case a oarrenoy note was held up 
and partially destroyed. It was then made over 


foe further destruction to A, who banded it to B 
who tried to get it changed. The argument waa 
that the currency note must be treated as res 
nullius or abandoned. Thi3 argument waa re¬ 
pelled. 

[30l In Pane M. Yaz v. Emperor, 16 3. L. B. 
197 : 83 I. C. 639: A. I. R. (6) 1921 Sind 57 : 26 Cr. 
L. .1.1S5>, the charge against the accused waa the 
theft of certain decoded telegram? called 'flim¬ 
sies’ addressed to Ralli Brother?, whiob alter 
the hcada of departments had seen them were 
returned to an employee to deatory. The accus¬ 
ed stole the ’flimsies,’ and the argument waa 
that the 'flimsies’ were not property a3 they 
were meant for destruction and the right of 
property in them wag abandoned. Raymond A. 
J. C. observed ft3 follows: 

“I cannot a^ree with tbia view. Though the heads 
of departments in Rallies after perutal of tho flimsies 
had no further need of them, yet the firm ol Ralli 
Brothers had not relinquished their right of property 
in them. The object of tho destruction was that there 
may be no leakage of the contents. But Ralli Brothers' 
right of properly in them remained unimpaired.’' 

It waa held that theft of flimsies waa committ¬ 
ed. 

[31] An English case reported in Beg, v. 
Edwards and Stac:y, (1877) 13 Cox. 0. C. 381 : 
(36 L. T. 30) ig very instructive. Three pigs, 
bitten by a mad dog, were shot and buried on 
the owner’s land three feet below the surface of 
the soil. There waa no intention of digging them 
up again or of making aDy use of them. The 
eamo evening the prisoners dug them up, oarried 
them away, nud afterwards sold them. The 
Chairman left the matter to tho jury directing 
them that in his opinion there waa no abandon- 
meat, as the owner’s intention was to prevent 
the pigs being made any use of, but left it to 
the jury to decide whether there was abandon¬ 
ment. The jury found that there was no aban¬ 
donment and oonvioted the acoused of laroeny. 
The Court of Criminal Appeal (Kelly, C. B., 
Mellor, Denman and Field JJ., and Huddleaton 
B.) affirmed the conviotion. 

[32l I am aware that in High Court Proceed' 
ings, 6th Feb. 1869, i M. h. 0 . R. (App.) 30 : (l 
Weir 384), a somewhat contrary view was ex¬ 
pressed and in Queen.Empress v. Bandhu, 8 
ALL. 51 : (1885 A. w. N. 826); Queen-Empress 
V. Nihal, 9 ALL. 313 : (1887 A.W N. 73); Romesh 
Chunder v. Biru Mondal, 17 Oal. 852 and 
Queen-Empress v. Sita, 18 Bom. 212 , it has been 
held that there oan be no oriminal misappropria¬ 
tion of thiDge whioh have bsen abandoned. It is 
also the view of som8 writers of jurisprudence 
that an express abandonment extinguishes a 
right of possession and property. The property 
mu9t have an owner to render a person guilty 
of misappropriating it. 
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[33] It i3 true that the railway in disposing 
of the goods can part not ODly with possession 
but also with ownership. But in the case of dis¬ 
posal by destruction there can be no fresh act 
of pretension till the reproduction of the animus 
possidendi is rendered impossible or there exists 
a contrary animus not to possess the thing. 
Possession thus continues so loDg as it is not 
negatived by a new act of will opposed to that 
under which possession of the thing originally 
continued (ita nulla amittatur , nisi in qua , 
utrumaque in contrarium actum est — Digest L. 
17. l): See Sir W. II. Rattigan, Science of Juris¬ 
prudence, p. 144. Once, of course, possession and 
ownership are destroyed and the goods go into 
the possession and ownership of another, there 
i3 no possibility of an animus revertendi. Till 
possession and ownership are so definitely des¬ 
troyed, there would be theft, conversion, trover, 
trespass, and misappropriation of the goods, ae 
the case may be. 

[94) It was argued that if a person asks his 
servant to throw away some food and he eats 
it, there w^uld bo criminal breach of trust. The 
analogy is not apposite. Distinction must be made 
between cases where the owner orders the des¬ 
truction of the goods, abandoning at the same 
time his original animus to possess. Io such a case 
possession and ownership have come to an end 
by express abandonment. But a bailee i3 not in 
the earno position as the owner. It is true that 
the railway in this case oould order destruction 
of the goods, but possession of the railway con. 
tinues till destruction was carried out as there 
was no general abandonment. Different conse- 
quenoes arise on whether the goods are sold or 
destroyed, and the railway must, therefore, be 
deemed to continue in possession till one or the 
other action was carried out. They could not, 
therefore, abandon the goods without the parti¬ 
cular end being achieved. 

[35] That the goods clerks Mule and Kelkar 
had charge and custody of those goods cannot 
be questioned. I am quite char that there was 
entrustment. The goods were lying on the plat¬ 
form within the area of the railway station. I 
have shown above that theownershipof the owner 
of the goods was not destoryed and the poods 
wero etill in the possession of the railway. Thus, 
both possession end ownership were outstanding 
in the consignor and the railway taken together. 
The goods clerks, therefore, were clearly guilty 
of breach of trust, and being public servants 
they ought to have been convicted under 8. 400, 
Penal Code. I accordingly eet aside their acquit¬ 
tal and convict them uuder 8. 403, Penal C^de. 

[36) As regards sentence, I would have been 
disposed to take a stern view of their action but 
lor the fact that the law on the subject is some¬ 


what obscure, and I have already shown above 
that there was a conflict of views between the 
Calcutta High Court and the Sind Judicial Com¬ 
missioner’s Court. It was easy to think that 
since the potatoes were ordered to bs destroyed 
they became ownerless and instead of destroying 
them the accused could eell them. In my judg¬ 
ment it is not necessary in this case to punish 
Mule and Kelkar in a deterrent manner. The 
present case is not to be treated as a precedent in 
the matter of punishment, since the law will 
henceforward be clear. 

[37] Accordingly, I would order Mule and 
Kelkar to imprisonment till the rising of the 


Court and a sentence of fine of B8 600 each. In 
default of payment of fine the defaulter shall 
undergo rigorous imprisonment for four months. 

[38] Mudholkar J.—I have had the advan¬ 
tage of perusing the order proposed by my 
learned brother and I agree that the acquittal of 
Mule and Kelkar be set aside. I also agree that 
Roy must be given the benefit of doubt. As 
regards the Station Master, S ngb, there are, in 
my opinion, certain circumstances which appear 
to raise something little more than suspicion: I 
refer to his sending the telegram regarding des¬ 
truction; his visit to the goods shed thereafter 
whilatho consignment was still lying there as is 
praotioally admitted by him; h'9 assertion before 
Chedi (P. W. l) that the consignment had been 
destroyed even though it had not been and bis 
refusal to show to Ohedi the spot where the 
goeds had been destroyed. Further, as my learn* 
ed brother has pointed out, the consignment 
“was a whole wagonful and it i9 monstrous that 
it could be sold in *uch a blatant manner in 
broad daylight.” I therefore find it bard to 
believo that it oould be eold without the know¬ 
ledge and oonnivance of the Btatirn Master. 
E*en though that is so, I refrain from proposing 
that the acquittal of Singh be set aside because 
it is, I appreciate, possible to regard his conduct 
as only negligent and not oriminal. I therefore 
agree that the Government appeal should be 

dismissed against him. 

[39] On the question of law, I find myself m 
agreement with the view taken by my earD ® 
brother. I would, however, eay ® eW ff ? r J 
particularly in regard to the two C»lcu, a - 
eions on which reliance has been p a 
behalf of the respondents. 

[ 40 ] In Empress v. Wilhnson, 2 O. ; W.»• 
216 , what had happened was that a oertai • 
eignment of rice, after being condemned by the 
Port Commissioner, Calcutta, was seize y 
officers of the Health Department of the Calcutta 
Corporation. Wilkinson, one of the Inspectorsi m 
the Department, instead of destroying the rice, 
sold it to a third party and retained the sal 


mi 

proceeds. On these facts, Hill J. who decided the 
case held that no offence had been committed. 

[411 The learned Judge ha9 given no reasons 
for coming to this conclusion. It would, how. 
ever, appear from two remarks passed by the 
learned Judge daring the argument bsf 're him 
that, aocorling to him, the condemned rice was 
not "property” within the meaning of the ex¬ 
pression in 9. 409, Penal Ooie and that appro¬ 
priation by a person to his own use of an article 
cast away by another is not an offence under 
S. 409. Penal Code. 

[42] With great respect to the learned Judge, 
I may say that a movable does not cease to be 
“property” even if its value is reduced to almost 
nothing. This is clear from th9 decision of the 
Court of Criminal Appeal in Req. v. Edwards 
and Stacey, (1877) 13 Ox 0-0 884: (36 L. T. 30). 

[43] Further, a distinction mist bs made ba. 
tween aoaadonment of a movable by the owner 
thereof and coodemnati >n of that movable by 
a person or authority under a statutory power. 
As a result of being abandoned, a movable 
usually becomes res nullius. But it cannot 
become res nullius because someone, entitled to 
condemn it, condemns it. No doubt, upon the 
'destruction of the movable after its condemna¬ 
tion, the property oi the owner is put ao end to 
but that is entirely another matter. The action 
of the Port Commissioner in Wilkinson's case, 
(2 0. W. N. 216) was only condemnation but in 
the illustration given by Hill J. of a cutaway 
hat beiDg picked up from the road by a Mehter 
there wa9 ao abandonment by the owner thereof. 
It consequently became res nulhus after the 
owner abandoned it. The Port authorities oould 
not “abandon” the rice and so it could not 
become res nulhus after it was condemned and 
ordered to be destroyed. 

[ 44 ] The deoieion in Emperor v. Vreo Nath, 
29 Oal. 489 merely follows IVUkinson's case , 2 
O. W. N. 21G and ia not an independent authority 
for the pariioular proposition. It is also possible 
to distinguish ic on faofcs on the ground that 
there the orler for destruction was given by the 
owners of the articles concerned who by their 
conduct had indicated thtfc they had relinquished 
their right of property in them. 

Uo] It i9 true that in the present oase the 
railway authorities had the power to destroy the 
goods in certain diroumstanoes or to sell them in 
oertain other circumstances. They, however, had 
no power to abandon the goods and render them 
res nulhus. The power to abandon vested only 
in the owner of the goods and he bad, admit¬ 
tedly, not exercised it. His property, therefore, 
remained till the destruction of the goods. As 
the goods were not destroyed but instead sold by 
Mule and Kelkar and the price realised by the 
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sale not credited to the railwaye (for the benefit 
of the owner), they mu^t be held to have com¬ 
mitted orimmal misappropriation of the eccds. 

[46] I agree with the sentences proposed by 
my learned brother to be awarded to the two 
respondents Mule and Kelkar. 

[ 47 ] Order of the Court—For the reasons 
given in our orders delivered to-day, we set aside 
the acquittal of respondents Mule and Kelkar 
aud 8enten23 each of them to imprisonment till 
the rising oi the Court and to Qae of H3 600 . Ia 
default of payment of fine, the defaulter shall 
undergo rigorous imprisonment for a period of 
four months. We direct these respondents to ap¬ 
pear before tbs District Magistrate, BiUepur. on 
17-0-1950 for carrying out the sentence of im¬ 
prisonment. The apocals are dismissed in so far 
a3 respondents Singh and Roy are concerned. 

V.R.B, Order accordingly . 
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Deo J. 

TVasudeo Ramchanira and anothtr — Plain, 
tiffs — Appellants v. Namdeo Ginpatrao — 
Defendant — Respondent. 

Second Appeal No. 531 of 1945, D/- 30 1M949. 

(a) Contract Act (1872), S. 59 — Appropriation, 
right oi, in case oi arrears of land revenue. 

Tbo debtor gets ander S. 59the r>«htof appropriation 
only when there are several distinct drb's o-vned by 
him.. The arrears of laod revenue and the o-6t9 incur¬ 
red in its recovery are not two dUtioct debts. As they 
form a single dobt, the debtor ha9 no right of aperopria* 
tioo under this section. [Para 11] 

Anno. Cout. Act, S 53. N. 1. 

(b) Contract Act (1872), S. 59 — Single indivisible 
debt — Rule ol appropriation stated. 

In a oase of a sm^le indivisible debt consisting of 
princioal and interest, if the debtor appropriat?9 a 
payment cowards principal, the creditor ne*d not 
accept paymeot on those terms. If he doe accept he is 
bound by the appropriation If the creditor wants to 
appropriate payment otherwise than us directed by the 
debtor ho must inform the d-b'.or of the appropriation 
mado by him. In delau’fc o'suoh information he should 
bs deemed to have accepted the appropriation made by 
tbo debtor. The aame rule will apply to juigmont- 
debtf. [p ara 12 ] 

Anno. Gont. Act, S. 59, N. 1. 

(c) Bcrar Land Revenue Code (1923), S. 135 —. 
Land revenue — Person ia possession whether 
liable to pay personally. 

Uodor S 135, Berar L;*nd Revenue Code, land reve- 
nue is recoverable from any person in possesion in 
ca96 of default of the person primarily liable to pay. 
But this does not mean that the person in possession 
becomes personally liable. It Is the land in his posses¬ 
sion that is liable for the land revenue. (Bara 14] 

(d) Berar Land Revenue Code (1928) S. 157 (2)— 
No proper attachment — Subsequent sale — In¬ 
validity of — Civil P. C. (1908). O. 21, Rr. 22 
and 90. 

In cases where notice of the institution of exeootion 
proceedings is not required to be given, that notice ia 
deemed to have been given under law when the warrant 
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of attachment is served. It ie a fundamental principle 
of execution proceeding that in the cises where pro¬ 
perty is to bo attached to enable the Cwrt to sell it, 
thoro must be proper attachment and art orJ^r for salo 
must ba passsed euosequent thereto, where the warrant 
of attachment was not properly served the execu¬ 
tion sale is liable to be set aside. [Para 16] 

Anno. Civil P. C., 0.-21, R. 22, N. 5 and R. GO, 
N. 36. 

(e) Berar Land Revenue Code (1923), S. 25 — 
Revenue proceeding to recover arrears of land 
revenue started against diiferent and dead person— 
Error. 

Under 3. 25 a notice or a proclamation shall not be 
deemed to bo vjid on account of aoy error in the name 
or designation of uuy person unless such error has 
produced substantial injustice. However, such error 
doe3 not inclule the caso where an entirely different 
and dead person of a difioreot village is mentioned, in 
a proceeding started for recovery of arrears of land 
revenue. [Para 20] 

(1) Berar Land Revenue Code (1923), S. 157 (21- 
Sale of land for arrears oi land revenue when 
becomes nullity. 

The Revenue 0.7icor3 concerned with the reoovery 
of arrears of land revenue are charged with a duty to 
administer the Berar Land Revenue Code and to sell 
the properly of the defaulter in accordance with that 
lav. The salo thus made is a judic al sale though not 
a salo made by a Court. The Revenue Officer c\o, there, 
fore, have no jurisdiction to soil the property of a per. 
eon who do?s not figure a3 a defaulter in proceeding 
before him. Such a sale id a nullity and need not b e 
set aside under S. 1-57 (2). [Para 21] 

3/. R. Bobdi, V . V. Kelkif and K. 0. Chcndkt—jor 
Appellant ; T. B. Pendharkar with A. V. Khare — 
for Respondent . 

Judgment.— This is a plaintiff’s eecond ap. 
peal. The plaintiff is a resident of rnouza Sakra, 
taluq Kelapur, district Yeotmal. He owned 
survey No. 21, area 15-17 acres, assessment rs. 4 
cesses 0 - 10 - 0 , at mouzt Umarsar, in the Yeotmal 
taluq. On 5 7-1938 he had given a lease of 
the held to the defendant (or live years expiring 
with 81-3-1944 for R*. ICO received in advance. 
The lease deed is not on record, but it is admit¬ 
ted that the lessor wa3 liable to pay the land 
revenue and cesses. 

[ 2 ] On 6-3-1943 tbo pat-el and patwari of the 
village made a report to the Tahsildar that 
rs. 4-10 0 were in arrears for the year 1941-42 for 
survey No. 21 from one Bbagwan Rodba Kunbi, 
resident of Sonegaon, taluq Kelapur. On this, 
recovery proceedings were started on 14-8-1942. 
On 2-5-1912 the Naib Tahsildar passed an order 
“Issue a warrant of attachment of the holding 
and a proclamation of sale for 18 6-1942.” On 7-6- 
1943 Ra. G 3.0 were received by the Naib Tahsil¬ 
dar by money order from Ramohandra Bhagwan 
Patil of Sakra, i. e., the plaintiff, who in his 
money order had express 1 }* stated that Bs. 4-11-0 
were S6nfc for land revenue and Rs. 1-8-0 for 
process-fee. Still the Naib Tahsildar credited 
Rs. 5 towards process-fees and Rs. 1-3.0 towards 
land revenue and for the balanoe of rs. 3-7-0 the 


sale W33 held on 18-6-1942 and the survey 
number wa3 purchased by the defendant for 
Rs. 50. The sale was confirmed on 3-8-1S42 and 
possession was taken through Court cn 18-2-1949. 

[3] The sale proclamation Ex. P-7 shows that 
R9. 9-10-0 (Rs. 4-10-0 for arrears of land revenue 
and Rs. 5 for process-fees) were due by Bhagwan 
son of Rodba Kunbi, resident of mouza Sone- 
gaon, taluq Kelapur. On 5-5-1942 the Tahsildar 
had ordered that a copy of this proclamation be 
delivered to Bhagwan Rodba Kunbi and his 
acknowledgment submitted on or before £0-5- 
1943. Accordingly it was sent to the Naib Tahsil¬ 
dar, Kelapur, for service. There is no report of 
the procos3-server but on 12-5-1942 the order wa9 
returned by the Naib Tahsildar, Kelapur, on 
the ground that Sonegaon was not in that taluq 
but in Darwha taluq. No further action wa9 
taken on this and the copy of proclamation in¬ 
tended to be served on Bhagwan Rodba Kunbi 
was not served. I am told that Bhagwan Rodba 
Kunbi died years ago. The respondent contends 
that he was the father of the plaintiff. 

[ 4 ] The plaintiff's case is that ho sent Rs. 6- 
3-0 by money order for tbe arrears for the year 
1941-43 including the process-fees on being in¬ 
formed by tbe defendant; and believing that the 
land revenue was thu9 paid in full he did not 
take any further action. He thereafter sent a 
money order on 11-1-1943 for the land revenue 
of the year 1942 43 but it was returned. There¬ 
fore on making enquiries from him, the defen¬ 
dant represented that ho had paid the land 
revenue for that year. In or about November 
1943 tbe plaintiff wanted to sell this field and 
during conversation which tbe plaintiff's agent 
Dhondba had on 15-11-1943 with the defendant- 
regarding the proposed salo the latter told 
the former that bo had purchased this field at- 
the auction sale. Till then the plaintiff was not- 
aware of the sale and the possession taken by 
th9 defendant in pursuance thereof. 

[ 5 ] Plaintiff conteuds that by tho above pay¬ 
ment of us. 6-S.o, arrears for 1941-43 were fully 
satisfied. Tbe Revenue Officer was bound to ap¬ 
propriate the amount as stated in the money 
order. The arrears having been satisfied the sale 
was invalid and i3 liable to be set aside under 
S. 167 ( 2 ), Berar Land Revenue Code. It is further 
contended that the suit instituted on 8-1-1944 is 
within limitation as tho plaintiff is entitled to 
exclude the period till 15-11-1943 under 8. 18, 
Limitation Act, because he was kept from tbe 
knowledge of his right by the fraud of the de¬ 
fendant detailed in para. 4 above. 

[6] The plaintiff has failed in both tho lower 
Courts. The lower appellate Court has found 
that the plaintiff did not go to tho defendant in 
February 1943 or at any time and that tb8 de- 
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fendant did not tell him tbat he had paid the 
land revenue for the year 1942-43. It also held 
that the plaintiff's agent never obtained the know¬ 
ledge of the auction sale from the defendant. It 
also found that on the date of proclamation 
arrears including costs payable were RS. 9-10-0. 
In fact this figure was not disputed by the 
plaintiff. Tbe lower appellate Court held that 
the Revenue Officer was bound to appropriate 
the repayment as directed by tbe plaintiff aDd 
that even then th9 arrears of Rs. 3-7-0 for oesses 
remained, for which the property could be validly 
sold on 18-6-1942. On these findings it was held 
that the suit under s. 157 (2) was not tenable 
and was also barred by time. 

[7] The lower appellate Court further held 
that it was not incumbent upon the defendant 
as tbe lessee of the plaintiff to give him notice 
of tbe auction sale and its confirmation, and 
tbat tbe plaintiff was not entitled to take 
advantage of 8. 108 (□), Transfer of Property 
Act, 


(8J In tbe trial Court an application for 
amendment of plaint was made on 19-7-1944 for 
permission to add two pleas: 

(a) that the gala was void because the proceedings 
•were started against a dead person and the amount 
given in the proclamation was not due, and 

(b) the defendant having purchased the field while 
he was a tenant of the plaintiff holda it in trust for him 
and he mu3t deliver possession ol it to tbe plaintiff, 

[9] The application was disallowed by the 
trial Court on the gronnd that it ohanged the 
nature of the suit. The trial Court, however, 
examined the plaintiff's case regarding the 
defendant's liability under 8. 103 (n), Transfer 
of Property Act, Tbe lower appellate Court con- 
firmed the disallowance of amendment on the 
gronnd that it caused no prejudice to the plain- 
tiff as tbe points raised by him bad been dealt 
with by the trial Court. It further held that 
sinoe tbe plaintiff had not raised any plea of 
substantial injury on account of the proceedings 
having been Btarted against a dead person, he 
conld not be allowed to raise that plea. Accord¬ 
ing to the lower appellate Court the sale could 
be set aside only if there was substantial injury 
or low price attributable to this defeot of pro- 
oeedings being started against a dead person. 

[ 10 ] Dashrathi Ghose v. Ehondkar Abdul 
Hannan, 66 cal. 624 : (a. I. R. ( 16 ) 1928 Oal. 63 ), 
on which the lower appellate Court has relied, 
lays down that in the absence of a specifio pro¬ 
vision in the Bengal Land Revenue Sales Aot, 
the general law of appropriation in S3. 69 to 61, 

Contract Act would apply. Seotion 69 reads 
thus : 


Where a debtor, owing several distinot debts to oi 
person, makes a payment to him, either with expre 

» Or u under „ cirOum0,snc c3 Implying that tl 
payment is to be applied to the discharge of Borne pari 


cular debt, the payment, if accepted, most be applied 
accordingly." 

[ 11 ] The debtor thu3 gets tbe right of appro- | 
pciation only wbon there are several distinct 
dells owned by him. The arrears oi land revenue 1 
and the costs incurred in it3 recovery are not 1 
two distiuot debts. This case is not different from' 
the case of principal and costs decreed in a suit.' 
They form one single debt: see Jairam v. 
Sulakhanmal, I. L. R. (1941) Lab. 740 : (a. I. R. 
(281 1941 Lab. 335 P. B.). 

[t 2 ] In a case of a single indivisible debt 
consisting say of principal and interest, if tbe 
debtor appropriates a payment towards principal, 
the creditor need not accept payment on those 
terms. If he does accept he is bound by tbe 
appropriation. If the creditor wants to appro¬ 
priate payment otherwise than as directed by 
the debtor be must inform the dobtor of the 
appropriation made by him. In default of such 
information ho should ba deemed to have accept¬ 
ed ths appropriation made by the debtor. The 
same rule will apply to judgment-debts. The 
question oi appropriation, however, in this oase 
is not material. Even though the defaulter had a 
right of appropriation as found by tbe lower 
appellate Court tbe holding could bo sold for the 
balance of cost3: vide 8. 142, Berar Land 
Revenue Code. The sale cannot, therefore, be 
set aside on the grounds that the arrears for 
which the property was sold was not due or 
that the appropriation wa3 wroogly made. 

[13] la view of the findings of fact set out in 
para. 6 above, wbicb are binding on me in 
second appeal, the eale oaunot ba set aside on 
the ground of fraud. 

[14] Tbe Beoond line of plaintiff's attack is 
that under s. 183, B9rar Land Revenue Code, 
the defendant is personally liable to pay the 
land revenue nfs-fl-ufs the Government thongh 
under tbe contract with the plaintiff he could 
recoup himself. He is thus a defaulter within 
the meaning of s. 1S6 of the Code. He was, there- 
fore, bound to inform tbe plaintiff of the sale 
proceedings or, at any rate, of the sale in his 
favour. Secondly, it was contended that under 
S. 108 (n), Transfer of Property Aot, he was bound 
to inform the plaintiff of tho reoovery and the 
sale proceedings. This duty is said to be inoon. 
sistence with his purohase. Reliance is placed on 
S3. 88 and 90, Trusts Aot, and Deo Nandan 
Prashad v. Janki Singh, 44 cal. 673 : (a. I. r. 
(3) 1916 p. o. 227), and it is contended 
that the defendant who holds fiduciary relation¬ 
ship is liable to restore possession on receipt of 
Rs. 50 paid by him as the purchase-price. In 
Deo Nandan Prashad v. Janki Singh, 44 Col 
579 : (A.I.R. (3) 1916 p. o. 227) the usufruotuary 
mortgagee was bound to pay his share of the 
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land revenae under hig contract of mortgage. 
H« inc,* ntionally allowed land revenue to tall 
into arrears and although the other co-8'iarer3 
hai paid their share of land revenue the pro¬ 
perty was sold and purchased by him. It was 
held that the purchase will enure for the benefit 
of all the proprietors as the mortgagee cannot 
profit by his own deliberate default committed 
in breach of the terms of the mortgage . In 
this case there i3 no contractual liability on the 
defendant to p*iy laud revenue. Though under 
8. 135, lierar Land Revenue Code land revenue 
shall be recoverable from any person in poss 9- 
sion in case of default of the person primarily 
liable to pay, it cannot be said that he becomes 
personally liable. 1 he land in his possession 
is liable for the land revenae. 

[ 16 ] It is really not necessary to examine 
these contentions in detail in view of the plain¬ 
tiff's admission in the plaint and in the witness- 
box that on the defendant’s information he 
sent the money order for as. 6 3 0 . The plain¬ 
tiff must then have known that the revenue 
proceedings for recovery had started. It was 
his duty to keep a watch on those proceedings 
and to see that they are terminated in bis favour. 
If he has chosen to bo neg igent he must thank 
himself. Even if it could be said that the case 
falls under 8 103 (n), Tran-fer of Property Act, 
this information given by the defendant exone¬ 
rates him from any liability. 

(161 The next contention is that the sale is 
null and void and the plaintiff i9 entitled to 
possession from the defendant. The sale pro¬ 
ceedings were started against Bhagwan RoJba 
Kunbi who died years ago and who is not the 
occupant and in no case the recorded occupant 
of the survey number in dispute. The pro 
ceedmgs started against him cannot under any 
provision of law be binding on the plaintiff. 
In cases where notice of the institution of 
execution proceedings is not required to be 
given, thas notice is deemed to have been given 
under law when the warrant of attachment is 
served. It is a fundamental principle of execu. 
tion proceedings that in cases where property is 
to be attached to enable the Court to sell it, 
there must be proper attachment and an order 
for sale mu3t be passed subsequent thereto. 
iThere is no evidence here and no indication 
whatsoever on the record that this procedure 
was followed. In fact, this procedure must not 
have been followed in view of the terms of the 
order in the order sheet dated 2-5-1942 and 
subsequent order sheets. In this case therefore 
there is no defaulter against whom the Revenue 
Officer was proceeding. In fact there is no 
certificate under 8. 140 of the Code. There is 
no attachment and no notioe to him of any 


proceeding pending for the recovery of the land 
revenue payable by him. Exhibit p.6 which is 
issued a9 a matter of course in Berar to give 
notice t> the defaulter of the intended sale 
though there is no sich express provisioa in the 
Berar Land Revenue Code, was not served. 
The Revenue Officer did not care to notice that 
the defaulter and the person paying are not the 
same. He did not even care to note in the 
money order coupon the appropriation made by 
him contrary to the directions of the plaintiff. 
If the Revenue Officer had acted as a reasonable 
persm, he would have checked his proceedings 
and would have informed the plaintiff of the 
appropriation made by him. Piamtiff would 
then have surely paid up the balance and 
averted the sale. D. W. 2 Ramrao had to admit 
that he blindly s j gaed the report dated 6-3 1942 
on which revenue proceedings commenced, that 
he knew the plaintiff and that not only the 
name was wrong but the address was also 
wroog. The Revenue Offi ’er did not apply his 
mind to the matter. He simply as>umed that 
Bhagwan was the defaulter though the plaintiff 
i3 the recorded occupant. The whole revenue 
proceedings appear to have been conducted in 
a haphazard manner without any regard what¬ 
soever to the interest of the defaulter. 

[i?] As observed by their Lordships of the 
Privy Council in Khia^ajmal v Daim , 32 Cal. 
296 : (32 I. A 23 P. C.), the Court had no juris¬ 
diction to sell the property of a person who is 
nos mentioned as a debtor in the proceedings 
and against whom there is no decree. I am 
quite sensible of the importance of upholding 
judicial sales but in tbe present case the defen. 
dant has purchased with knowleige of the facts 
and has tried to benefit by his eilence. Ho could 
easily have informed the plaintiff of tbe sale 
though he may not be legally bound to do so. 

( 18 ) The learned counsel for the respondent 
contends that this case was nos sprcirioally 
pleaded and the belated application for the 
amendment of the plaint has beon disallowed 
by the Courts below. It is further contended 
that a revenue f-ale is not a judicial sale and 
the objections now raised by the appellant am- 
ount, at the most, to material irregularities in 
the publication of the sale. No substantial in. 
jury was pleaded even in the application for 
amendment. The sale cannot, therefore, be set 
aside. The sale is not null and void. 

[ 19 ] The lower Courts erred in rejecting the 
application for amendment. Nothing further 
was to be done. All the documents were already 
on record. I allow the amendment If the 
objections amount to material irregularities, 
plaintiff is bound to fail as he haa not pleaded 
substantial loss. 
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[ 20 ] Reliance is placed on S. 26 , Berar Land 
Revenue Cooe aDd byed Easam v. Amru, ltf.3 
N. L. J. 68 (aev ). Un>'er 8. 55 a notice or a 
ptoclan ation ehall Dot be deemed to be vnid 
on account ol any error in the Dame or desig¬ 
nation of any person unless such error has 
produced subs antial injustice. Evidently such 
error caoDOt include the present case where an 
entirely different and dead person of a different 
village is mentioned Sytd Easam v. Amru, 
1948 N. L. J 68 (hev.) is clearly distinguish¬ 
able. The dead person was the recorded occu. 
pant and the objector had regained p< ssession 
of an undivided g share in the holding through 
a civil Court. Whether this was before the 
commend ment of revenue case or not is not 
clear. His name was not mutated. The Reve¬ 
nue Officer did not know nor could be deemed 
to have kDown that the objector was the co-occu¬ 
pant. Still the sale was sat aside ou the ground 
of this material irregularity as the property 
fetched a low price even though there was no 
proof of substantial injury due to this mistake. 
I would regard this as illegality vitiating the 
sale. Here the deceased person against whom the 
proceedings commenced was not even an occu- 
pant and the plaintiff was the recorded ocou- 
pant. 

[ 21 ] A judicial act may bo one done by a 
OompeteDt authority upon a consideration of 
facts and ciicnmstances and imposing liability 
or affecting the rights of others. It does not 
necessarily mean the aet9 of a Judge or legal 
tribunal sitting for ihe determination of mat- 
tere of law. The Revenue Officers concerned 
were oharged with a duty to administer the 
Berar LaDd Revenue Code and to sell tbe pro¬ 
perty of the defaulter in accordance with that 
law. 1 be sale thus made would be a judicial 
sale though rot a sale made by a Court. The 
Revenue Officer caD have no jurisdiction to sell 
the property of a person who does not figure 
as a defaulter in proceedings before him. Such 
a sale is a nullity and need not be set aaide 
under 8 167 12 ) of tbe Code. 


I 23 ) On the date of the suit, the defendai 
lease had not come to an end. Plaintiff \ 
Uierefore get a declaration that the auction s 
dated 18-6 1942 is null and void and does 
confer any title on the defendant. It 
hereby set aside on the plaintiff deposit 
Bb. 60 for payment to tbe defendant wit! 
8 monthe from today In default the suit stai 
dismissed. Parties will have to work out tb 
rights and liabilities as lessor and ie.-see » 
separate suit if neoesaary. 

ibi? 3 rt^ he pI " aliff ia lar 8ely responsible 

SL; f T~i tart0d aDd 1 

manner he has done. He will, therefore, b. 


all hia costs in tbe three Courts and pay in all 
Bs. 50 as cost3 of tbe respondent in the three 
Courts. Thess co*t3 will be payable along with 
Bs. 50 ordered in para. 22 above. Thus, in de. 
fault of payment of Rs. 100 within three 
months, the suit will stand dismissed and 
the plaintiff will have to pay all costa of the 
respondent in the three Courts. Counsel's fee 
here hs. 50. 

[ 24 J After the case was passed for judgment 
the appellant has applied for amendment of the 
pUint Since I have already allowed the 
amendment prayed for in the application made 
to the trial Court, this application is really 
not necessary though it states the contention 
pointedly. Plaintiff is allowed to amend the 
plaint by adding para. “ 2 a” of the appli¬ 
cation dated 29-11-1949 made here. The res¬ 
pondent does not think it necessary to amend 
the written statement. Leave refused. 

V.S.B . Ordered accordingly . 
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Mudholkar J. 


Abdul Karim—Applicant v. Ramdas Nara - 
yandas — Non-applicant. 

Civil Revo. No. 545 of 1940, D/ 8-7-1950. 

(a) Partnership Act (1932), S 69— Suit on behalf 
of lirm by managing wahiwatdar — Plaintiff admit¬ 
ting to be managing partner — Non-registration of 
firm—Ei'ect-Admission by plaintiti—£iicct—Civil 
P. C.(1903), O. 6, R. 2. 

A managing xcahvi'a'dar of a shop does not mean a 
proprietor, but can mean either the managing proprie¬ 
tor, or a manager. Where it means a managrr, then, 
he can be only an agont or a servant of the proprietor. 
An agent or a servant of the proprietor has no right to 
institute a gait on behalf of his principal or master 
unless there ie apower-of-attorney in hia favour. Whero 
it meaoa a managing proprietor, then clearly the shop 
ia owned by more than one person and is, therefore, a 
firm. In enoh a case if the firm ie not registered at the 
date of the suit instituted by the managing toahiwafdoy 
on behalf of the firm, upon a contract the suit is 
liable 10 be dismissed under S. 69 (2), Partnorahip Act. 
The defendant ia entitled to rely on an admission made 
by tbo plaintiff in bis evidence that the firm was not 
registered on tbe date of the suit nor on the date of 
his depofiition and ooDteod in revision that tbe suit 
should have been dismissed under S. 69 (2), Partner¬ 
ship Act, even though no auch plea was taken in the 
trial Court, because sooh an admission discloses an 
illegality rendering the claim untenable in a Court of 

Ja * # n „ n « (Parai 6 7] 

Anno. 0. P. O., 0. 6. R. 2 N. 9 Pt. 18; Partnership 
Aot, S. 69 N. 1 and 12. 


(b) Parmership Act (1932), S. 69 _ Subsequent 
registration of firm. 

The registration of a firm ia a condition precedent 
to ita right to institute a suit. Registration ot the firm 
subsequent to the date of institution of the suit cannot 
remedy the defeot and Oourt is bound to dismiss it. 

Anno: Partnership Aot, 8. 69 N. 1. ^ >Wft ^ 

sh-tn■ °- p 
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Order.—This i3 an application for revision of 
the judgment and decree passed in a small cause 
suit against the defendant applicant. 

12 ] The relevant facts are briefly these. Toe 
non applicant Musa Ibrahim describing himself 
as managing wahiwatdar of the shop Ramdas 
Narayandas of Paratwada brought a suit against 
the defendant for recovery of a sum of Rs. 255- 
6 0 alleged to be due as balance of the price of 
certain groceries purchased by the defendant 
from the shop. In addition, the non applicant 
claimed a sum of Rs. 21-2-0 by way of interest 
at 10?o p. ra. on thi3 amount from the date of 
purchase till the date of suit. The plaint is signed 
by the non-applicant Musa Ibrahim alone. 

[3] Tho defendant admitted the claim exoept 
in respect of the item of Rs. 171 and the amount 
of interest. He contended that the plaint was 
not signed by the owner of tbs shop and that 
the suit, therefore, be dismissed. 

[ 4 ] The Court below held that the plaint was 
properly signed, that the defendant had pur¬ 
chased beetlenuts worth Rs. 171 and doomed the 
claim including interest at 6% per annum. 

[6l The first point argued on behalf of the 
applicant is that the shop Ramdas Narayandas 
is really a partnership firm and that as it was 
not registered on the date of tho suit, the Court 
below was bound to dismiss it under 8. 69 (2), 
Partnership Aot. On behalf of the non.applicant 
it is argued that the suit is not brought on be. 
half of the partnership firm and that, at any 
rate, a3 no plea founded on 8. 69 ( 2 ), Partner- 
ship Aot, was taken on behalf of the applicant 
in the Court below, it should not be allowed to 
bo taken in revision. It is further stated that 
the firm has been registered now and, that, 
therefore, the difficulty, if any, existing on the 
date of the institution of the suit must bs deem¬ 
ed to have been oured. 

[6] There i3 no substance in the argument 
advanced on behalf of the non.applicaDt that 
the suit was instituted by Musa Ibrahim as the 
sole owner or proprietor of the shop Ramdas 
Narayandas. For one thing this argument runs 
counter to the statement of the learned oounsel 
that the firm has since been registered. Then 
again Musa Ibrahim has described himself in 
the title of the plaint as the managing wahiwat- 
dar of the shop. A managing wahiwatdar does 
not mean a proprietor, but could mean either 
the managing proprietor or a manager. If it 
mean 3 a managing proprietor, then clearly 
the shop is owned by more than one person and 
is, therefore, a firm. If it means a manager, 
then he could be only an agent or a servant of 
the proprietor. An agent or a servant of the 
proprietor has no right to institute a suit on be¬ 
half of his principal or master unless there is a 


power-of attorney in his favour. I, however,) 
agree with the learned counsel for the applioant| 
that Musa Ibrahim cannot be regarded merely 
as manager of tho shop because he has admitted 
in his evidence that he is a managing partner 
of the firm Ramdas Narayandas. The learned 
counsel for the non applicant referred fo the 
decision io (Firm) Mohan Lai Rim Gopal v. 
(Firm) Odai Ram Sewa Ram, A. I. R. (23) 
3936 Pat. 140: (1611. C. 516). which is to the effeot 
that the plaintiff describing himself as 1 Firm 
X, situate in Y, through B, proprietor of said 
Firm”—cannot be deemed to sue in tho firm’s 
name but in his own name. Here, as I have 
eaid, the non-applicant Musa Ibrahim is not 
the sole proprietor of the firm and so it cannot 
be said that he sued in bis own name and not 
in the name of the firm. Thi3 decision does 
not, therefore, assist him. 

(7l It is admitted by the non-applicant 
Musa Ibrahim in his evidence that the firm was 
not registered on the date of the suit, nor even 
on tho date on which he deposed. The question 
is whether the applicant is entitled to rely on 
this admission and contend in revision that tho 
suit should have been dismissed under S. 69(2), 
Partnership Aot. It is no doubt true, as has 
been hold in Siddik Mahomtd Shah v, Mt. 
Saran, A.I.R. ( 17 ) 1930 I*. C. 57 : (24 S.L R. 138) 
and several other cases, that evidence without 
plea is inadmissible and cannot be looked into 
but, in my opinion, what applies to evidence 
does not apply to tho admission of tho opponent 
which discloses an illegality rendering the claim 
of tho opponent unton able in a Court of law.' 
This would follow from the decisions in Mohan- 
lal Jagannath v. Rashiram Gokul, A.I.R. (37) 
1950 Nag 71; Asaram v. Ludheshwar , I.L.R. 
(1939) Nag. 1 at p. 41 : (A.I.R. (25) 1938 Nag. 
3)5 f.b.) ; Alice Mary Hillv. William Clarke, 
27 ALL. 266 : (l a. L. J. 632), Surajmull Na- 
goremullv. Triton Insurance Co. Ltd., 62 Cal. 
403 : (A. 1 . R (12) 1935 P C. 83) and Gopinath 
Motilal v. Ramdas, A. I. R. (23) 1926 Cal. 183 : 
(161 1. C. 741). In the circumstanoes, I feel, 
I am bound to take notico of the fact that the 
firm was not registered at the date of suit and 
to consider whether by reason of it the non- 

applicant’s suit must fail. . 

• [8] The Court below bas held that the suit is 

not basad upon a contract and, therefore, the 
provisions of S. 69 (2), Partnership Act, do not 
operate as a bar. The Court has given no 
reason for coming to the conclusion that the 
suit is not based upon a contraot. The non- 
applicant’s allegation is that the amonnt is due 
in respeot of the price of certain articles sup¬ 
plied by tho shop through the applicant, if the 
transaction does not amount to a contraot 
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I would like to know the category in which it 
would fall. There ia indeed, no ocher category 
and the learned counsel for the non-applicanb 
did not even Biggest that there is aoy other. 
I. tb-relore hold that the pnvisions ol S. 69 !2>, 
Partnership Act, would apply to the present case 
[yj The question then is whether in view of 
the statement of the learned counsel ior the 
non applicant that the firm has since been 
registered, the case ehould bo ro nandei to the 
Court below for amendment of tbe plaint. In 
Ponnuchivu Goundar v. Muihusanu Goundar, 
I-L.K. (1912) Mad. 355 : (A.I.K. (29) 1942 Mad. 
2521, it has been bold that under 3 69, Partner- 
ship Aot, toe registration of a firm is a condition 
(precedent to its right to institute a suit and a 
;Court has no jurisdiction to proceed with t-o 
trial of a nit when the conuiion precedent haa 
not been fulfilled. It has further been held that 
|iegietration of the firm subsequent to the 
date of institution of the suit oinnot rem dy 
the defeot and the Court is bound to dismiss it. 
'A contrary view as to the effect of the registra¬ 
tion of a firm subsequent to the suit wa 3 ex. 
pressed by Gruer, J. in obiter in Jakiuddm v. 
Vithoba 1939 N L.3. 427 : (a Ml. (56) 1939 Nag. 
301) but it was abandoned by bim later in 
Kanc'iedilal v. Gaorishankar, oivil Revn No. 
7C5 of 1988, D/. 10 7-1910. In Mahadeo V. Shah 
Vijayi Kumar Hiralal, civ. Revn. No 618 of 
1949 d/ 20 - 4 - 1960 . Deo J., has come -to the 
same condusion as Gruer J in his second deci¬ 
sion. It i 3 no doubt true that in Varadarajulu 
Naidu v. Rajamamka Mudaliar, a.i.r. (Ji) 
1937 Mad. 767 : {176 I. o 916) and Radha 
Charan Saha v. Mattlal Saha, 4 i C.W.n 634 , 
it was hold that a suit could bs validated by 
the subsequent registration of the firm. But tne 
first of these two decisions was overruled in 
Ponnuchami Goundar y. Mnthusami Goundar, 
I.L.R ( 1912 ) Mad 865 : (a.i.r. (29) 1942 Mad. 
252) and tbo second one is the solitary case 
whch takes this view. In addition to the 

f h ft C M? n3 rJ- ^ ref6rred t0 ‘ 1 may menkiQD 
In u h L ° ?', gh Cour * 8 of Patnft - Lahore »nd 

Allahabad have in ( Firm) Mohunlal Rim 
Gopal v ( Firm) Udai Ram Sewa Ram, a.i r 
( 23) 1936 Pat 140 : (161 I. o. 518), Knshan Lai 
Ram Lai v. Abdvl Ghafur Khan. 17 Lab. 275 : 
(A.I.R. (g 2 ) 1935 Lab. 899); Danmal Parslwlam. 

(n^c bUram , Chhotelal ' 69 ALL - 495 • (‘3.I.B. 

(23) 19.6 ALL. 8) respectively have taken tbe 

T* View . a3 * Ponnuchami Goundar v. 

ff T n Qoundar > J1-8. (1943) Mad. 355 : 

OTArwhil • 1942 “*?* S53) - lD th ° faCS 0f this 

eiLdlfi /n 8 ftathonty ' 1 caQ not feel per- 
Euft d m, 1? the 0ftlcntta deoi ^Qi The 

fc^ sent baot b ° diamias0 ‘ l “ d “»"* 
1951 Nng./ 2 l & 22 


Tio) In tbe view I take about the raainta n. 
ability of the ;-uit it is not necessary to decide 
the other points raised by the learned counsel 
for the applicant 

[ll] The application for revision is acc rd- 
iDgly allowed and the dod applicant 3 suit is 
dismissed with corts in kot-h the Courts. Conn- 
eel’s fees R 3 . 25. if certified. 

R-G.D. Revision i : l :ved. 
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MDDHOLKaR J. 

Premjihhai and others-Plaintiffs—Appli¬ 
cants v. Dommim of India, New Delhi. -fpre¬ 
senting G I. P. Rly. Bom! ay — Defendant _ 

Non-Applicant. 

Civil Revn. N>. 573 of 1943, D/- 22-12-1919. 

Civil P. C. (19081, O. 3, R. 4 _ Admissions by 
pleader — Withdrawal. 

Though tba statements of counsel will always be im¬ 
plicitly relied upon by the Courts, it may happen that 
in a particular case or m partimlar circumstances an 
iraoeuraoN would oreep in in a ut&terner t. In auch 
situation raiher than allow the mistake to be perpe¬ 
tuated, it is the duty of counsel to bring tbe error to 
the notice of the Court and recall an admission made 
on the basis of buo« aneiror. Thus where an admission 
by a pleader was not made after full deliberation and 
an application was made at the very next hearing to 
withdraw the same, tbe pUader wos allowed 10 with¬ 
draw tho statement. (Paras 6, 7) 

Anno. Civil p. 0,0. 3, R 4, N. 5. 

V. R. Deopujari — for Appl cants', S. T. Dhaice— 

f >r Non-Appltcant. 

Order — This is a plaintiffs’ application for 
revision of a judgment of the Civil Judge, 1 st 
Class, Nagpur, exercising powers under s. ie, 
0. P. Courts Act-. 

[ 2 ] Tho suit out of which this application for 

revision ars*-s was for damages against the 
Governor-General in Couicil representing the 
G. I. P, Railway. The plaintiffs’ case was that 
they booked consignment at Karachi on 22-6-1946 
for Nagpur. The consignment had lo travel on 
a number of railway systems before reaching 
Nagpur. According to them, the consignment 
was received by tho G. I P. Railway at Ujiain 
and ti« the latter had not delivered it to them 
they olaim damages. 1 

(3) Tbe substantial question is whether it haa 
been established that the consignment was ever 
revived by tbe G. I P. Railway. The plaintiffa 
rely upon an emry in tx. D-i which is a 
register for the period between 3 11-1946 and 
1-19-1946 at Ujjain maintained by tbo G. I p. 
Railway. There is no internal evidence in the 
documents themselves on the basis o- whioh this 
entry oonld be conneoted with the receipt 
Ex. P-l, for the consignment despatoheo by the 
plaintiffs from Karachi. For thia reason the 
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entry does not help the plaintiffs at all. They 
have led no other evidence but their learned 
counsel a*goes that by reason of a certain ad- 
mission made by Shri Bhawe, who appears for 
the G. I. P. Railway, the lurden must be 
deemed to have shifted on to the defendant to 
show that the particular entry did not relate to 
the plaintiff's consignment. 

[4] The learned counsel refers me to the order 
sheet on 22-4.1948 which, among other things, 
statG3 as follows: 

11 . .. From inspection of Register of Transfer of 
Goods from 22-9* 1916 to 2-11-1946, shows that on 
31-10-1946 the consignment in suit was loaded at 
Ujjain In Wagon No. 3900 and sent to Bbopil on 
2-11*1946. Mr. Bhawe admits of thi9 entry end prays 
f »r further time to make necessary enquiries to ascer¬ 
tain the further passage of the wagon from Bhopal on¬ 
wards. In these circumstances, further time as prayed 
for is given .. 

On the face of it, this does rot appear to be 
an unequivocal admission by Shri Bhawe to the 
effect that the particular entry did relate to the 
plaintiff’s consignment. It is, however, clear 
from the application made by Shri Btawe on 
27-7-1943 that he did purport to make an admis- 
sion. In that application be ba3 set out the cir- 
cum3tance3 in which he made the statement and 
sought leave of the Court to withdraw the ad- 
mission. This application was opposid by the 
plaintiffs but was ultimately allowed by the 
Court below. The learned counsel argues that this 
the Court could not do because of what has been 
held in Rijunder Bar am v. Bijai Oovind, 2 
M. I. A. 253 (P C.), Baja Pnthwi Char.d v. 
Sukliraj Rai, 1940 F C. B. 75 (A. I. R. (27) 1940 
F. C. 25) and Shiva Prasad v. Sris Chandra, 
A. I. R. (30) 1943 Pat. 327 at p. 385: (22 Pat, 220). 

[6] What their Lordships have held in 
Rajunder Retrain v. Bijai Govini, (2 M. I. A. 
2t3 P. C.) i3 that an admission and consent of 
a vakil made with due authority will bind bis 
client though he was not present at the time of 
making it. Tneir Lordships’, deoision does not 
go so far as to say that an admission made by 
a vakil can UDder no circumstances be allowed 
to be withirawn. This case, therefore, is of no 
assistance here. 

[6] The next case is that of the Federal 
Court. There what has been observed is as 
follows: , . 

“When counsel take on tbemsslves the responsibility 
of making statements of fact to the Conrt, the Court 
is entitled to assume that those statements are true in 
every particuler. so that it may implicitly rely upon 
them This is a rule which admits of no qualification. 
It is an honourable obligation of the Bar and of great 
value in the administration of justice; and we trust 
that wo shall not have occasion to draw attention to 

again." 

rjjj re is nothing in their Lordships' decision 
which supports the contention of the learned 


A. I. It. 

counsel that an erroneous admission cannot be- 
allowed to be withdrawn. All that their Lord4 
ships stress upon is that the statements of{ 
counsel will always be implicitly relied upon by- 
the Courts. It caD, however, happen that in a( 
particular case or in particular circumstances* 
an inaccuracy would creep in in a statement Im 
such situation rather than allow the mistake to 1 
be perpetuated, I tbmk it is the duty of counsel! 
to bring the error to the notice of the Court and! 
recall an admission made on the lasts of such) 
an error. 

[7] The third case is that of the Patna Court. 
There the learned Judges have held that when 
certain facts have been admitted by a party's 
counsel after full deliberation and the case has 
proceeded practically to its conclusion on the 
basis of such admission, the party cannot be 
allowed to resile from that admission merely 
on the ground that neither he nor his counsel 
were at the time the admission was made fully 
in possession of the facts. In the present case,! 
it is clear that the admission was not made 1 
after full deliberation. Moreover, Shri Bhawe- 
made an application to withdraw it at the very' 
next hearing. 

[8l The learned counsel for the plaintiffs has 
made a grievance that because of Shri Bbawe’e 
admission be did not inspect certain registers 
whiab were brought to the Court on the previous 
hearing. There is, however, nothing in this 
complaint because those very registers were 
again asked to be produced and were actually 
produced and were subsequently inspected 
by the learned counsel himself. In the circums¬ 
tances it cannot be said that any prejudice 
has been caused to the plaintiffs because of the 
withdrawal of the admission by Mr. Bhawe. 

[ 9 ] No other point is seriously pressed. As it 
has thus not teen established that the consign¬ 
ment was at all received by the defendant, the 
application for revision fails and is dismissed 
with costs Counsel’s fee Rs. )5. 

D.B.R. Application dismissed. 


A. 1. R. (38) 1951 Nagpur 162 [C.N. 32.) 

Modholkab J. 

Harikisan Balabaksh — Accused—Applicant 
v. The State — Bon-applicant. 

Criminal Revo. 93 of 1950, D/- 6 6-1950. 

Penal Code (1860), S. 378 - Vendor removing 
goods sold, from possetsion of vendee to coerce 
latter to pay up balance of price. 

Where a person (vendor) acts In the bona fide bel ef 

that he has a right to take away a thing from the 

possession of another (vendee) and asserts such a right 
immediately after he ie charged with theft, no offence 
i 9 committed. If on the other hand, he takes away a 
thitg, not because he bena fide believe® that he has a 
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right to take away the thing, but with the intention o< 
coercing the person in possession to do something, as lot 
example, pay the balance ot the price ol the thing, evm 
though ho dees not iut-nd to deprive that person c l the 
thing p.-rmanently, he must be deemed to have com¬ 
mitted an oflence of tliadt: 22 Cal. 1017 (F.B.), Pel. on. 

[Para 13] 

Anno. Pen. Code, S. 378, N. 0 and 16. 

/. N. Chandurkar — /or Applicant. 

Order- — This is an application for revision 
of an order of the Sessions Judge, Akola, affirm- 
ing the conviction of tfce app'ieant under s. 379, 
Penal Code, and sentencing him to a fine of 
B8. 76. 

[ 2 ] It is common ground that the applicant 
had sold three bags of jaggery powder to Prem- 
raj (P. W. 4) at the rate of R9. 18-4-0 per maund. 
According to the proseoution, after the bags 
were purchased by Premraj they were taken for 
weigbment to a dharmkanta. After weighing 
they were taken to Ptemraj’s Bhop in a cart. 
Theieafter, Premraj went to the abop of the 
applicant to make payment to the applicant. As 
the applicant was not there he paid a 9um of 
B8. 184-4-6 to the applicant’s sen, believing that 
that was the price to be paid-The applicant’s 
son thereupon passed a receipt in his favour for 
this amount. According to the prosecution the 
applicant said that he was entitled to a sum of 
Bs. 9 2-0 more on the basis of the weight noted 
on the slip issued to him aftor the weigbment 
of the bags on the dharamkinta. Premraj re- 
fused to pay this sum to the applicant, where¬ 
upon the latter is said to have removed all the 
three bags from Premraj'e shop to bi 3 own. 

Is] The applicant denies that the bags wete 
taken to the shop of Premraj after they were 
weighed on the dharamkanta. According to 
him, they were brought to his own shop. Fur. 
ther, acoording to him, Premraj paid Bs. 124. 4 .6 
to bis sou and promised to bring a cart to bis 
Bhop for taking them away, while in the mean¬ 
while be, i e. the applicant, returned to the shop 
and found that ho was entitled to Rs. 9-2-0 more 
than what Premraj had paid. So, when Prem. 
raj arrived at the shop with a cart he asked him 
to pay up the balauce, and refueed to let him 
remove the bags unless he made that payment. 
Durther, according to the applicant, Premraj 
promised to pay up the balanco, bat instead of 
paying it be lodged a false complaint against 
the applicant at the instance of one Ranglal 
who is hi8 rival in business. 

[4] Both the Courts below have held that the 
bags were taken to the shop of Premraj after 
we.ghment and that the applicant removed 
them to his own shop from the shop of Premraj 
against the will of the latter. These findings are 
challenged before me. I, however, see no reason 
to take a different view of the evidence bearing 


on the point particuhriy in view of the admis- 
sion of Nawalchand (d. w. 2 ) to the effect that 
the applicant himself told him that he had sold 
and delivered three bags ot jaggery vowder to 
Premraj. 

[5] It is then argued that the only object 
with which the applicant removed the bags from 
the shop of Premraj to his shop was to compel 
Premraj to pay up the balance and that the 
applicant bad no dishonest intention. In sup. 
port of this contention reliance is placrd on the 
following 4 cases : Hamid Ali v. Bmpercr, 62 
oal. 1015 : (A. I. R. (13) 1926 Cal 149*: 27 Cr. 
L. J. 60 ), Sitabii v, Emperor , a. I. R. ( 17 ) 1930 
Bom. 488 : (32 Cr L. J. 287), Muhammad Abdul 
Khovcr v, Asgar Khan, 143 I. C. 892 : (35 Cr. 
L. j. 761 Cal.) and Jay Mahlo v. Emperor, 
a. 1. R. (28) 1941 pat. 383 : (42 Cr. L. J. 293). In 
the Court below, reliance was placed on behalf of 
the applicant on the decision in Ar/an Ali v. 
Emperor, 44 Cal 6G: (A. I. R. ( 4 ) 1917 Cal. 648 : 
17 Cr. L. j. 456). On the other hand, the Court 
below has relied upon tho decisions in Empress 
v. Dongria Gaoli, 13 c. P. L. B. or. 167, Queen- 
Empress v. Sn Churun Chungo, 22 cal. 1017 
(F.B.), Emperor v. Naushe Ah Khan, 34 ALL. 
89 : (12 1 . 0 . 644) and H. J. Ransom v. Trtloki 
Hath, 17 Luck. 663 :(a. 1 . R ( 29 ) 1942 Oudh 318: 
43 Cr. L. J. 678'. 

[6] In Hamid Ali v. Emperor, 62 Cal. 1015 : 
(A. I. R. ( 13 ) 1926 Cal. 149 : 27 Cr. L. J. SO) it has 
been held that it is not theft if a person aoting 
under a mistaken notion of law, and believing 
that certain property is his, and also that he 
has a right to take the same until payment of 
the balance of some money due to him from the 
vendor, removes 9uch property from the posses- 
sion of the vendee. 

[7] A similar view has been taken in Sitabai 
v. Emperor, A. 1 . r. ( 17 ) 1930 Bom. 488 : (32 
Cc. L. J.^ 287). In the third case, i.e. Muham¬ 
mad Abdul Khover v. Asgar Khan, 148 I, 0 . 
892 : (35 Cr. L. j. 76l), an agreement of hire, 
purchase permitted the employees of a company 
to take away the parts of a machine supplied 
by them if the inslalments were not paid. 
Acting on a bona fide impression that the instil.' 
ments had not been paid they removed the 
parts and it was held that the removal did not 
constitute an offence of theft. 

[8] In Jay Mahto v. Emperor, A, I. R, (as) 
1941 Pat 383 : (42 or. L, j. 593) where a person 
whose buffalo was injured by that of another 
person took the latter’s buffalo believing nndor 
mistake of faot and in ignorance of law that he 
had had a right to take it without committing 
an offence and to retain it until compensated it 
was held that no offence was committed inns- 
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much a3 there was no dishonest infection on 
the part of the person taking away the buffalo. 

(9) In Arfin Ah v. Emperor, 44 cal. 66 : 
(A. I. R. (4) 1017 Cal. 64S: 17 Cr. L. J. 45G) it 
was held that the removal of property in the 
assertion of a bona fide claim cf right, though 
unfounded iu law aud fact, does not constitute 
theft, but that a mero colourable pretence to 
obtain or keep possession of property does not 
avail as a defence. It was fuither held that 
whether the claim is Iona file or not must be 
determined upon all tbe circumstances of the 
case, and that a Court ought cot to oonviot un¬ 
less it bolds that the claim is a mere preiecoe. 

[ 10 ] None of these ca?es really assists the 
applicant because he did not come forward with 
the defence that whatever he did was in the 
assertion of a bona fide right. On tbe other 
hand, ho completely denied that be had removed 
the begs from the shop of Premraj to his o vu. 
The importance of the plea taken by an acoused 
person in a case of this typo is emphasized in 
tbe last mentioned case Thore, the learned 
Judges have quoted with approval at p. 70 the 
following from Sir Matthew EI*le io his Ple&9 
of tbe Crowo (vol. 1 pp 503, 500): 

“It ia the mind that makes the taking of another’3 
goods to be a felony or a bare tre-pa-s only, but 
because the intention and mind ire secret, the inten¬ 
tion must be judged by the ciroum-tances of the fact, 
and though tb-se circumstances are vanou* and may 
sometimes deceive jet regularly and ordinarily these 
circumstances following direct in this case. It A, think¬ 
ing ho hath a title to the horse of B seizeth it a9 h\s 
own, or supposing that B hold?, of him detrains tbo 
horse of B without cause, this regularly mik^s it no 
felony, but a trespass, because there is a pretence of 
title; bat yet this may be but a trick to colour a felony, 
and the ordinary disco'ory cf a felonious intent is. if 
the party doth it socretly, or being charged with the 
goods denies it." 

[Ill The position thon i3 that the applicant 
did take away the three bags from tbe shop of 
Premraj to his own shop in order to oompel him 
to pay up tbo balance of R3. 9-2-0. The question 
jg whether this amounts to an offence, because 
obviously it wa3 not the intention of the app i- 
cant to deprive Premraj of those bags for all 
time. This asoeot of the matter has been dealt 
with very fully in the Full Benoh decision in 
Queen-Empress v. Sri Churn Ohnngo 22 cal. 
1017 (P. B.). The learned Judge9 have there held 
that a creditor by taking any movable property 
of his debtor from the debtor’s possession with¬ 
out his consent with tbe intention of coercing 
him to pay his debt commit? the offence of theft 
as defined in S. 978, Penal Code, even though it 
was not his intention to deprive the other parson 
of his property permanently. Dealing witn the 
question of the intention of tho accused person 
in taking away the property Pigot J., with wuom 


two learned Judges concurred, has observed as 

follows at p. K 22: 

"We think that an intention on the part of the 
accused to use the possession of the property when 
taken for the purpose of obtaining satisfaction < f a debt 
due to him. and only for tbat purpose ha3 no bearing 
on the question of di-hone j l intention under the Penal 
Code To hold that such a purpose could tender 
innocent whit would be otherwise a wrongful gain 
wi.hin tbe meaning of S. 2J would amount to tbe 
recognition of a right on tbe part cl every individual 
to recover an alleged debt by tte eeizaro of property of 
bis nihged debt t, and would tend to a state cf thing 
in which every nun might, if strong enough, tako tbe 
la* mto his own hands." 

[ 12 ] I am in respectful agreement with these 
observations This decision was followed iu Em¬ 
peror v. Naushe Ali Khan , 34 ALL. 89: (121 o. 
840 aud also in II. J. Ransom v. Tnloki Hath, 
17 Luck. 663: (a. I. B. (29) 1942 oudh. 318: 43 
Cr. L. J &78), on which the Court below has 
placed reliance. The C. P. case to which the 
learned Sessions Judge has made reference 
appears to have been cited by mistako, as itdeal3 
with an eutirely different point. 

[13] The position then i3 that where a person 
acts in the bona fide belief that ho has a right 
to lake away a thing and asserts such a right 
immediately after bo is charged wiib theft, no 
offence is committed. If, on the other band, he 
takes away a thing, not because he bona fide 
believes that be has a right to take away the 
thing, but with the intention of coercing the 
person in possession to do something, even 
though he does not intend to deprive that per 
son of the thing permanently, he must b9 deemed 
to have committed an offeace of theft. This is 
what, in sub3tanoe, tho different cases referred 
to by me lay down, 

[ 14 ] It follows, then, from this that tbe appli¬ 
cant’s act amounts to an offence. Accordingly. 
I uphold the conviction and sentence passed on 
him. and dismiss the application. 

R.G.D , Revnion dismissed. 


A. I. R. (38) 1951 Nagpur 164 [0. N. 33] 
Bose 0. J. and Hidayatollah J. 

Bhayirathibai wlo Mcttran and others — 
Ap-ellants v. Manohar alias Madhukar and 
ethers—Respondents. 

First Appeal No. 109 of 1945, D/ 24 1M949. 

(a Hindu law - Debts - Son’s liability — Pre- 
partition debt incurred by lather to pay oil antece- 
dent debts and for cultivation — Son is liable by 
rule oi pious obligation. [Paras 8 and 4J 

(bl Hindu law - Partition - Minor - Power oi 
Court to effect severance oi status only. 

To effect a severance in title by declaration to tuat 
effect is not the privilege of a member of tho coparce¬ 
nary only When a member of a joint family sues for 

partition the Court has power not only to divide tbo 
property by metes and bounds but also to effect a seve- 
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ranee of status without effecting an actual division by 
metes and bounds : A. I. R (32) 1045 Nag 13S »ind 
A. I R. (12) 1925 P. C. 49, Disung ; A I R (30) 
194S Ai‘ 214, Expl. (Paras 25, 26 anl 31] 

A. a Hndo father effected a dsoa of rrliDquuhmant 
In favour of B his minor son and C, his wife, by which 
A g<ve uo all his rghte in tho family property. Later 
on, A sued for ciDcellat;. n of tbe d?cd of rehu jui-h- 
ment. There was a compromise brlveen ihe parti03 
and the decree passed in terras of it provided that the 
deed was camelled and declared that the plaintiff A 
and dot. □ iant9 B and C each osnod and hid J -hare 
in the j/hole properly separately. The question was as 
to what was the effect of ihe decree : 


77e)d, that the decree effooted a severance in status 
of the oarties from the date of tuo decree thoacb it loft 
the family joint ns before. (Para 16] 

Tha' the object of th a compromise as shewn by the 
eeltinxout of the spe *ific shares and ihe wording of the 
doorec clearly showed that it was tho intenfon of tLe 
parties to effect a severance of Mie ()'ara 19] 

That the fact that the decree was merely declaratory 
confirming tho fact of severance rf wfatas offered out of 
Cou't, could not make it iihgHl or ioeflcoive for the 
purpose of effecting tho severance of s-atus as tho 
Con^ti have full powers of giving oflc-ot to euch at* 
rangcraen; if it is for tho benefit of the minor. 

[Para 23] 

(c) Hindu law — Partition — Revision — Consent 
— Minor. 


R* union can only be with oonsent THub where a 
deerpe effecla severance of statu* between a Hindu falhor 
and h’S minor eon, there can be no re-union for the 
Mmple reason that the minor cannot ccntcnt to it: 
A. I. R. (32) 1945 Nag 13*. Rtf. [Para 18] 

/>in], D e e ^ - Construction - Decree-Civil P. C. 
(iyod;, s 38. 

Ii w..nid be wrong to bold & decree meaningless if a 
teaionabie interprelntion can be placed on th. lai gu- 
age used Hero, as elsewhere, when ibero is ambiguity 
■ is permisaiblo to look to (be surrounding circum- 

eta °c«>- fPara 191 

Anno. Civil P. C., S 38, N. 9. J 

(e) Hindu law - Debts - Son’s liability _ Pre- 
part, ton nebt -Transfer of Property Act (1881), 
~ Mortgagee from Hindu father securing 

2"e y °' r t ! d r Pt, ° n . 0,he,wlse ™ d « mort- 
gage^Kemedies against divided son. 

t/whh H n r« ,6SL9r ' ™ orl 8 ft god thej..ntfamily propor- 
Z* D ,or Wment oertain antecedent debts and 

ot S T?? Su , b . 3f 1 uenlI >-*«••" a severance 
A ,rom “» a ‘ ol bis eon S and bis wife C 
pr °P ar ‘J ^mained joint Ddid not suo on 
to hin J 8&8e bu .‘ puroha8j ' d “>* propenies mortgaged 
dca^oh. 0 ^ R ? ctl0 “’P urcJ >»3er3 in oxooutioD ol money 
rate,ft° bttt, . n , 0d A °n'y after tho son had eopa- 

ED D SUed (0r P artlllon anl separate P 03- 

°! hl3 ehate aijd a '*° for donation ibat the-o 
traneaot.ons woro nor binding on b>m Question w ftB 

ptjjlli ? C ° Uld r0il3t ,be olaim Passion by 

right to sue oa mortgage was birred by limitation: 

nlalm.ff bSi T r ,‘ ga?ad P r °P« rlios ^sted io the 
n-n.n! 1 ‘ hoa 8 h ha was hound by his father's 

fv ennMh° a 1f bl9 8Dd h ' B 6h,ro in tbo f a'«ily proprr- 

pIrrfo Z^ Q r Ched ' b8d he bCBn j° inad aa * 

parIUion th«f.n suit3 ' aa ,h ° 5jil3 wero fl,fld ‘bo 
„ . i Le ' A had oea!fld t0 re P re «8nt the son 

.d sz""*' A ,] ° m '” uij Da ii 

l .JI'r tt Kt UDder u lb68s ciroo,n *i»nce8 what passed to D 
usd* bis purohases was only A’s interest in the mort- 


gaged propertle3 atd B's title to big Ehar? in the prr.- 
pertieg ieniaiued vested in B. (Para 3J] 

That D, therefore, could r ot rcatel Jj $ right to se¬ 
parate possession ot each of the family yropert ca as 
might be assigned to his shore at parities as D Lad do 
higher rights than his vendors uam- ly, th- stranger 
miction purchasers: A. 1 It (18) 1931 P. 0. 79; A.1.11 
(21) 1931 P. C. 235 and A. I. R. (16) 1023 P. 0. 2*3, 
tel ok . iP .ras A l and 42) 

That the rule that the right of a mortgagee who gets 
posse sion U use his mortgago as a shield aud iDsi*t ou 
reiemptiCD even if the right to sue oa the uKr r ga r ’$ is 
barred by time did not apply to this eisc as D a a not 
obtain po.-session under his mortgage cr by a way 
which would bind his mortgagor B. [Par3 43J 

That S. 101, T. T. Aot, do s not apply b ; CtU3e it 
only oonfers lights uga^ost r. subsequent ir.crtgageo or 
charge bolder r.ud not against tho owner of tho proper¬ 
ty; nor does the principle undiilviog it apply. 

[Tara 44] 

And finally that D hi a defenlant Lai no equity 
which would entitle him to use either the nurtgago or 
the debt a shield, Id action for pos.-cssion against B, 
tho owner of the property with legal title, who bad not 
•parted with bis rgbt tj immediate possession 1 A.I.R, 
(16) 1929 P C 2S3, on. ; A I R.t3J) 1944 Nag. 
163 (F.BJ and A. I. R. (20) 1933 Oudh 9, D;s‘ing. 

(Tara 46] 

Anno. T. P. Act, S. 101, N. 9. 

D. T. Mangilmurii'ti'ilh D B PadhyZ— for Appel- 
tanfs; V. V. Ktlkar—lor Bepondcnt No. J. 

Judgment.—This nppeal arises out of a suit 
for partition bro ight by a quondam minor son 
against his father, mother and brother and cer¬ 
tain tr-insferi-es who olaim title under decrees 
against the father alone. Tho family tree is ae 
follows: 

KESHAO (Defendant ]) 

W. Manabai (dofendantC) 

1 " j 

Manohar Sadh^kar 

(born 22 1 0 22 ) lorn 1935 

PJaitilifl. Defendant 3. 

There is also a prayer seeking a declaration 
that oertain sales and decrees do not bind the 
plaintiff. We are concerned in appeal with the 

latter prayer. 

[ 2 ] The lower Court deoroed tho claim. The 
appel'arts are defendants 4 to G, but the main 
defendant is the fourth. (The others, 6 and 
6 claim through him and so wenesd only consi¬ 
der defendant 4.) Defendant 4 i3 now in posses¬ 
sion of all the fiol <s belonging to the family. 
He ha^ ohtau.oi them from other creditors of 
Kesbao who purchased »it auotions in oxocution 
of simple money doorees against tho father 
Kesbao. Defendant 4 is also a mortgagoe under 
a eimple mortgage dated 24 8 1921 aud a second 
simple mortgage, n roo«wal of tho Grst> dated 
5.5 1922. Both those mortgages were executed by 
the father alone. The plaintiff was not then 
born. 

13] The main question is whethor there was 
a severance of status between the plaintiff and 
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his fatk r and mother on or before 15-12-1924. 
Ic b.a t.aiot the plaintiff had questioned ail 
thes. various debts of Lis father cn the ground 
that they were taint- d with immorality. But 
that ps 3-ion »3-> abandoned at a later stage 
and the learned Judge of the lower Coart held 
that in any case there was no poof of any con¬ 
nection between the debts and the immoral pur¬ 
pose (a=s 1m ng there was immorality) and that 
aspect cf the c ;e was net pressed here, so we 
dism si it from con-ideration. In that event, the 
pious ob'. gatioa rule will apply and the p'.aintiff 
will be responsible for the • repartition debts cf 
bis father, so the qcesti.n of partition in :s:t 
i= of importance. 

[4) It is proved, and is so found by the lower 
Court, that the balk cf the morrgage was to pay 
off antecedent debts of the father, and the re. 
mainder Rs. 1 , 200 . was borrowed for cultivation 
expenses. The learned Judge relies on P. w. 4 
and the admission of the father as P. w. io. 

I We uphold thi3 finding 

[s] TLe.-e is a'so another problem which rai- 
ses a que:tion of considerable difficulty. The 
plaintiff wis lorn on 12 10-1931. Toat was con¬ 
tested iu the lower Court hat the learned Judge 
so found and bis finding wa; expressly accepted 
before us by both sides. Before this date, namdy 
on 24 8-1 21 , Keshao mortgaged some of the 
family fields to defendant t. This was renewed 
on 5-5-1922. The p'.aintiff is o: course board by 
these mortgages. But the mortgagee never 
sued on his mortgages; instead, he obtained 
poses.-ion through these various auction- 
parch as s in execution of simple money decrees 
and appears to have teen content with pro. 
perty. A suit on these mortgages would now 
be barred by time, so the question arises whe¬ 
ther the 4th defendant mortgagee can res st the 
plaintiff’s right to possession of such properties 
as will be assigned to the plaintiff's share in the 
1 artifcon The mortgagee claims that as the 
plaintiff is touni by his mortgages he can use 
them as a shield and insist that the plaintiff 
redeem before he can be compiled to part with 
possession. The plaintiff, on the other Land, con¬ 
tend; that a morrg -trh only right is to enforce 
his mortgage by suit and until then, unless the 
mortgage entitles him to pcssess.on, he cannot 
resist the claim of the owner cf the equity of 
redemption to present possession. 

[6l It was also contended that defendant 4 
cannot fall tack on his title under the various 
auction s»ks b.cacse in each case these sales 
were the outoome of de.rees obtained against 
the father alone aiter the partition of 13-12-1324. 
He had then ceased to represent the family, so 
decrees against him alone even in respect of pre¬ 
partition debs do not bind his sons. 


AIT. Uasohab a. I. R. 

[ij We will deal wi-h the question of parti. 
:ion firs; V. e are not concerned here with the 
partition of 37 9-’920 between Keshao and Lie 
trotkers. That is accepted all round. What we 
Lave to determine is whether there was a parti, 
tion tetween the plaintiff and his father on 
19-12-1921. Tte facts leading up to that are as 
follows. 

, r 9l On 23-3.1923 Keshao executed a deed of 
relinquishment (Ex. 4 D-l) in favour of the 
plaintiff and Keshao'a w.fe Manatai. The ether 
son Sadhatar was not then in teieg. Under it 
he reUnqu shed ail his rights in the lamily pro- 
perty. Tne reason given was that KfEhao was 
a spendthrift who wa3 fast 'squandering the 
family estate. He realised his weakness and that 
he was ruining hi3 wife and son; so in order 
to leave them something to live on before it was 
too late he relinquished bis rights in their 
favour so as to pat it beyond his rower to 
alienate any farther. There was no int»nt on in 
this to cheat any creditors because the deed pro¬ 
vided that the phintiff and hie mother were to 
meet all existing debte. 

[9] In tie following year Keehao seems to 
have repented his action In any case he insti¬ 
tuted Civil Sait So 1-21 of 1921 areinst hie wife 
and son for cance.lation of Ex 4 D-l. Tfc's 
was compromised and a compromise decree was 
pnased in accordance therewith on 19 12 1924. 
Tne decree is Ex. 4-D 3 (also Ex. P.-l) acd the 
judgment on which it is based is ex. 4 P-2 The 
parties agreed to have Ex 4-D-l cancelled acd 
the decree so crovided. It also provided that: 

' it ii far; her declared that the pUinti3 and d^fendacU 
1 acl 2 each oxns and kit 1/5 «b»re ia tb« wbo!« 
property w described in the «:d deed of reUnqoiih- 
neat t-parHel)." 

[10] As the present plaintiff Manohar was a 
minor the permission of the Court had to be 
obtained. Toat was done and the compromise 
wa 3 duly sanctioned as being for bis bene5t- 

[III It was first argued on behalf of the 
appellants that this does not in any event effect 
a severance in s'atus. Tbs object of the suit 
was to obtain cancellation of the deed of re'-m- 
quisument and restore the *?atiu quo. that i3 
to say to leave the family j int as it was before. 
The compromi-e effected this position and taa 
decree does no more than set out what the scare 
of the parties would be if they were to divide on 
the date of the decree. Tbs following cases were 
relied on to show that even when a decree 
specifics ehures it does not necessarily effect a 
severanne of status: ShvtktrtwqK v. Gulab- 
ctan i I. L- a. (1945) Nag. 444 at p 451: (A I.B. 
(32) 1945 Nag. 133); Patru Lai v. Ht Par. 
bhatCdU Kuar, L L. B. (1943) ALL- 2C5: (A-LB. 

( 30 ) 1343 ALL, 214) and Palani Annul v. 
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Jilutilitytnkatachala iloniagar, 48 Mad. 254: 
(A. I. R. (12) 1926 P. C 49). 

( 12 ) We are not able to sccept this conten¬ 
tion In the first place there would be no point 
in setting out these shares if the object was 
•merely to restore the family to its original oou- 
■dilion, namely that of a joint Hi-.du family. 
•It would in that event have been enough to 
cancel the deed of relinquishment and stop 
short at that. 

(13) Nest the language of the decree is that 
■each owns and Ins a one-third share separately. 
We concede that it is possible at first glance to 
relate the word " separately ” to the clause 

“ In the whole property described on the eaid deed o! 
relinquishment," 

but when wo turn to that deel (Ex. 4 D-l) we 
Und that the property is not described separately 
there, so the cNuse cannot mean that though 
wo agree that that would have been a proper 
•construction if the words bad related accurately 
to existing facts. 

[u] Another possibility is that the word 
meant ' sot out ssparalely in the decree but 
that is not possible either because the decree 
■doas not set out any properly separately. 

[15] As neither of these constructions i3 
ixjssible the only alternative is to relate tho 
clause to the 'owning* and 1 having’ the share. 

[ 16 ] Next come the words "owns” and "has”. 
It is well settled that it is impossible to pre¬ 
dicate the sbaro of a membor of a joint Hindu 
■family until partition. Sue Mul'a’s Hindu Law, 
10th Edn., p 238. Therefore, the words can only 
relate to a state of faot where there is a severance 
of title. But the factor which really olinohes the 
matter is this. A mother has no share at all 
until partition. Bat the decree distinctly says 
:sbe also has a l/3rd share. Therefore clearly the 
(intention was to effect a severance so as to give 
|her a definite share. We hold that the deoree tff. 
ects a seversnoe of status. * 

[17] It was then argued that that oannot be 
so because the deoree is merely declaratory. It 
does not say that it is ordered and deoreed that 
the parties are hereby divided in status and 
title. Therefore tho deoree does not effeot the 
severance. It oither confirms by declaration a 
severance which had already been effeoted out 
of Oouct or it is moaninglees. It was also argu. 
od that there could not be a valid settlement out 
of Court beoause the Court was seized of tho 
proceedings and a minor wa3 involved ; there, 
fore in either event the deoree is of no effeot, 

[is] Relianoe was also placed on the conduot 
of the father and mother after the decree. Both 
of them state that no steps were taken to imple¬ 
ment the partition by, for example, dividing the 
Properties and state that to all intents and pur- 
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poses the family continued joint. But we do not 
think that is relevant, because if the decree 
severed the status then there csuld be no reunion 
for the simple reason that the minor oould not 
content. Unlike severance of status, which can be 
effected unilaterally, reunion can only be with 
consent. See Shak-.rsingh v. Guhihhani, i.l.r. 
(1946) Nag. 444: (A. I. R. (32) 19i5 Nag. 136). And 
as a minor oannot give cm3?nt, and as no one 
else is said to have done so on his behalf, the 
argument regarding reunion goes. 

[19) We agree that the language of the decree 
is defective but it would be wrong to bold a 
decree meaningless if a reasonable interpreta¬ 
tion can be placed on the language used. Here, 
as elsewhere, when there is ambiguity it is per¬ 
missible to look to tho surround mg circums¬ 
tances. The application for compromise has not 
been filed but it is dear irom the judgment and 
deoree (Exs. 4-D-2 and 4-D-3) that the intention 
was to divide the family in status so as to safe¬ 
guard the position of the wife aud son. We hold, 
therefore, that that is what the deoree intended 
and did. 

[ 80 ] But even if it does not, wo are of opinion 
that there is nothing to prevent a Court, when 
there is a minor iuvolved, from sanctioning a 
compromise effeoted out of Court and setting 
the seal of its approval upon an already accom¬ 
plished faot. Consider this in steps. 

Call Let us assume that A, a minor, sues B, a 
major, for possession of property x. Let us aesume 
that prior to the litigation B had gifted a much 
more valuable estate 7 to A and had later resil¬ 
ed in such a way as to make 4’s title to Y doubt* 
ful. Now there would be nothing improper in 
the parties compromising tho suit relating to 
property x as follows. They could agree that A 
would relinquish all right, title and interest to 
property x on B conceding that property Y belong¬ 
ed to A and had so belonged from tho date of 
the gift. How would such a deoree be worded, so 
far as Y ia concerned, except in the ehape of a 
declaration confirming a past event'? 

[22] Carry this a step further. Say this gift of 
Y was made during the pendenoy of the litiga¬ 
tion and for the purpose of compromise. There 
would be nothing wrong in B executing the deed 
of gift to Y and plaoing him in possession before 
bringing the matter to the nc tice of the Court. 
The Court would of course be free to ignore the 
transaction if it was not for the minor’s benefit, 
but if it was, as is evident on the facts postulated, 
then dearly it could confirm the settled faot, 
and again the deoree as regards that would ba 
declaratory. 

[23] Relating these examples to the present 
case. A. father baa a right to effeot a partition 
between bis sons and still more the right to par. 
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tition himself from hie sole son, even when that 
son is a minor, provided the minor’s interests 
are properly safeguarded. We can see no reason 
why toe Court should not have the power to give 
effect to this as a fettled fast if that is for the 
minor’s benefit, particularly when the Court 
jcould itself effect a partition at the instance of 
the minor So even ii the oecree were to be con- 
strued as declaratory of a severance effected 
prior to the date of the decree we think it would 
be legal. However, we pr*fer to construe the 
languaga of the decree as its If effecting the se- 
verame on toe date of the decree. 

(Si] la saying this, we must not be understood 
to be doubting those rulings which hold that 
when g minor sues for partition the date of 
severance is tb9 date of the decree and not the 
date of suit: see for example Shanlursingh v. 
Gulabzhard I. L B. (!9i5) Nag iii : (a. l. B. 
(32) 1J15 Nag. 13S) and the cases cited there. 
That postulates a position where the minor suee 
for pa-htion and presumably the major mem. 
hers, or seme of them resist. It does not affect 
the right of a major member to saver his status 
when a minor is involved. So here, ttiough the 
suit i9 at me instanoe of the minor that would 
not affect the father’s right to divide the estate 
an! the title provided he safeguards the minor’s 
interest 3 . 


[251 It was next argued that though a Court 
ihas a right to divide the property when a minor 
sue3 it has no right merely to effect a severance 
in title by a declaration to that effect. It was 
contended that this i3 the privilege of a member 
of the coparcenary and of no one else, no; even 
of a Court. We havo alreaiy quoted the cases 
reli d on. 

[261 We cau see no reason why, if a Court 
ha3 power to do the following at the suit of a 
minor, namely, (i) to sever the title and (2) 
divide the estate by metes and bounds, it cannot 
ido the first alone and leave the property 
(undivided. Wecanenvisagecircumstinces where 
this would clearly be for a minor’s benefit. A 
father may be an excellent and most competent 
manager capable of realising the last pie out of 
the estate, but improvident and reckless with 
money once it reaches the family till. It may 
also be that the minor has no one else who 
could look aftsr bi3 affairs. In such Oircums. 
tances the wiser coatee might be to sever the 
title but leave the property undivided and in 
management of the father. The minor could 
then be given hi3 share of the income cefore the 
father had a chance of spending it; also and 
more important, tbe minor’s property would 
not be liable for the post-partition debts of the 
improvident father. We agree that snch a case 
might be unusual, but we are now testing the 


Court’s powers. We can see no reason why it 
should not have 3:chapower. It i3 not a question 
of usurping tbe exclusive right of a member of a 
coparcenary to say that from henceforth he is 
separate, but of partitioning the title on behalf 
of the minor and for his benefit while leaving 
the property undivided We hold tbe Court had 
power to make such a decree, and so long as it 
stands it must be accepted as valid and binding 
between the parties to it. The plaintiff was 
properly represented there and the Court ac¬ 
corded sanction. No attempt has been made to 
get the decree set aside. Therefore it stands and 
due effect must bs given to it. 

[27] Of the rulings cited, Shanhrshgh v. 
Gidabchand, I. L. R. (10A5) Nag ui: (a I. R. 
(32) 1915 Nag. 188) and the Privy Council in 
Palam Awn'll v. jluihuvenkatachala Monia- 
gir, 48 Mad. 254 (A. I. R. (12) 1925 P- C 49) do 
not lay down sdv each rule as is contended for. 
All they show 13 that tbe filing of a suit for 
partition does not necessarily effect a severance 
of status In the Privy Council case matters 
never got as far as decree. The plaint was with, 
drawn before th9 amt reached that stage So 
also in the Nagpur case, there was an applica¬ 
tion for withdrawal fceiore the stage cl decree 
was reach -d. The only case which at all supports 
the appellants is Pa:ru Lai v Mt. Parlhawali 
Luar, I. L. it. (1948) ALL 205 t (A I. B. (80) 
1918 ALL. 214). But there the observations relied 
on must be read 8s limited to the facte of that 
ca3e otherwise the proposition i3 t o widely 
stated and we would, with respset disagree. 

[29] Tbe facts there were as follows. The- 
plamtiff sued for possession of a half share in 
certain property after cancellation of three 
sales The property was originally tbe joint 
family property of one Sarjn Prasad and his 
two sons, Motilal and Hiralal Becau-'e of a 
family partition and because of Sarju Prasad’s 
dea'b, the property went half to Hiralal and 
half to M itilal and hia eons. The plaintiff was 
an after-born son of Motilal. 

[29] Motilal began to borrow money and in 
course of time one of his creditors obtained a 
simple money decree against him. The property 
was put up to sale and wns purchased by a 
stranger. Tbe after-born son of Motilal then 
filed a suit for a declaration that the decree 
against bis father did not bind his two sons. 
The Munsiff who decided that suit held that the 
share of the sons was not liable during the life¬ 
time of their father and so declared that thea/3rd 
share of the two sons in the half share whioh 
fell to their branch at the partition was not liable. 
Conseauent on that declaratory decree the after- 
born son filed the suit with which the decision. 
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deals for pos368s'nn and cancellation of, among 
other things, the auctiOD-sale referred to anove. 

[8C] Is wa9 contended doting the course of 
thit eait (the second one for possession and 
cancellation) that the Munsiff's decree bad the 
effect of severing the joint family e'atus between 
Motital and bis two sons. The learned Allahabad 

Judges eaid: ...... 

“In our opinion it \s only a member of the joint 
Hindu family *ho oan separate ar.d neither a Court 
nor a th rd party can sep*rate him against his wi$bc?. 
There ie nothing to show that either Motilal or hia 
bods who incidentally were minors, had aoy desire to 
separate or took any steps to de 60 ,” 

[8ll Those observations, limited to the facts 
of that case, are not open to question, but 
clearly they oannot have universal application. 
For example, a father can effect a partition 
among his sons oven against their wishes; also 
in many partition cases there is a contest and 
the deoree is sometimes passed despite the 
vehement opposition of the other side. In such a 
case, the Court effects the partition and separates 
the unwilling member despite bis protests. In 
our opinion, when a member of a joint family 
sues for partition the Court has power not only 
to dtvido the property by metes and bounds but 
also to effeot a severance of status without 
effecting an aotual division by metes and bounds. 
"We hold that the compromise decree effected a 
division of status and severed the plaintiff's title 
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,tion of, among No. 35/l called Labhan; ( 4 ) 16 a?, in B. No. 81 
rred to above, call*d Pij-alaohe; 15) 16 as. in S No. 17 called 
the course of AgUvt. 

possession and [35J These fields were later sold as follows: 
decree bad the Ooe Rupram obtained ft simple money decree 
eiatus between against ihe father (defendant 1) alone in C. 9. 
rned Allahabad No. 37 of 1925 (Ex. 4-D-4) and in execution got 

this much of the mortgaged fields sold, namely, 
nber of the joint 16 as id 6 . No 2/2; 16 as. in S. no. 6. Those were 
neither & Court g0 | a su bject to the mortgage and were purchas- 

r Mo\ial W o'r Sh hia ed °V defendant 4. The sale was on 16-9.19.6 (see 
had BDy desire to Exs. 4-D-6 and 4-D-8). 

[3GJ Another field 9. NO. 95/l, was a’so sold 
ed to the faots j n exeounon of Ruprum’s decree This was pur- 
question, but chased by one Ghasiram on 16-9-1926 (Ex. 
sal application. 4 .D. 28 ) and was later sold by Gbasiram to defen- 
»ot a partition dant 4 on 28-11-1927 (Ex. 4-D-25). Ghasiram’s 
leir wishes; also purchase wae also subject to the mortgage, 
a contest and ( 37 J N*xt one Yadao Narayan sued defen. 

ed despite the dint 1 oloco in C. 6. no. 181 of 1925 and obtain- 

side. In such a 6 d a eunple money decree (Ex. 4 D-5). Id 
in and separates execution he brought the following fields to 
bis protests. In 6 ale: 16 as. iD B. No. 81; 16 ae. ins. No. 17 These 

a joint family we re also purchased by dofendant 4 on 15 4 1927 

power Dot only ( see ex 4 D-9). This covered the entire mort- 
and bonnda but gaged property. 

status without 139 ) One more field whioh was not mortgaged, 
itesar.d bounds, namely 8 . No. lll/l was also sold in execution 
leorec effected a of Rupram’a decree iD Civil Suit no. 87 of 1025 . 
3 daintiU'e title That nnrohased bv one Pnnamohand and 


from the date of the deoree. 

[ 82 ] Now oome9 the more difficult question. 
Defendant 4's mortgage binds tho plaintiff and 
bad defendant 4 sued on it the plaintiff would 
have had no case. But as defendant 4 obtained 
the property in other ways the question is, was 
be bound to rue on bia mortgage and extinguish 
the right to redeem or has he the right to 
retain possession until sued and then use bis 
mortgage as a shield ? 

[93] In our opinion, the first thing to deter¬ 
mine is where does tbe title reside, because with 
title Sows the right to possession unless there is 
something to operate as a bar. That was wbat 
the Privy Oonnoil did in Ariff v. Jadunath 
Majumdar . 68 oal. 1286 at o. 1241: (a. i. b. 
(18) 1931 p c 79). Their Lordships eaid: 

"... it appears advisable to call attention to the fact 
that the appellant is the legal owner of the land; and as 
Buch he is entitled to possession thereof, subj-ct only to 
inch ibiht (If any) to enjoy It as may havo been con¬ 
ferred upon the respondent’’ etc 

[84] In order to determine this it will be 


was later sold by Punamchand to defendant 4. 

[89] We have no doubt that on those facts 
the legal title to the son'e shares in these fields' 
vests in tbe plaintiff (son). It is true he was 
bound by his father's pre-partitioD debts (and 
these debts are all pre-partition) and it is also 
true bis share in the family property oould have 
been reaobed bad be been joined as a party to 
thoee suits, but as the suite were filed after the 
partition the father bad oeased to represent the 
son and so a deoree against the father alone 
oould not.be exeouted agaioet tho son, See 
Malta's Hindu Law 10 th Ed., p. 349 and the 
oases cited in note (g), including a Division 
Benob deoision of this Court reported in Firm 
Govi"dram Dwarkadas, Bombay v. Nathulal, 
I. L. R. (1938) Nag. 10 : ( 4 . 1. R. (24) 1937 Nag. 
46). That means thatdnfendant 4 only purchased 
the father’s interests in these fields and the son's 
title to his own one-tbird ebare oontinned to 
reside in him. Tho position, therefore, narrows 
down to this. 


necessary to examino eaoh of the transaotionB 
under which defendant 4 olaims. The two 
mortgages areBxs.4-D.24 (d/- 24 8 21) and 4-D10 
(d/. 6 6-22). The Bame property iB mortgaged in 
both. It consisted of the following; ( 1 ) 16 as. in 
8. no. 2/2 oalled Nibamaohi Rhari; ( 2 ) 16 as, in 
S. No. 6 oalled Pipalaohi Khari; (3) 10 as. in S, 


[ 40 ] Two persons A and B having a joint title 
mortgage to another, a and B sever their inter¬ 
ests after the mortgage and eaoh gets a defined 
half share in tbe estato, The mortgagee then 
proceeds to acquire a's interests by means ex¬ 
traneous to the mortgage, but not r.'s. But what 
are a's interests? They only consist of a’s 
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right to redeem. Because of the mortgage, the 
balance of the owner's interest in the property 
resided in the mortgagee. Therefore, when the 
mortgagee got possession he got possession ae 
owner of a's share in the equity of redemption 
and not as mortgagee. That was the position in 
Nathmal v. Nilkanth, A. i. R. (so) 1933 Bom. 55 
at p. 26 : (1411. C. 81t) and we think the posi¬ 
tion here is the same. 

[41] The mortgage in question here was a 
simple one. It did not give the mortgagee a 
right to possession, nor did he pretend to take as 
mortgagee. In each case only the right to 
redeem and nothing more was purchased at a 
court auction in execution of simple money 
decree against the mortgagor, and when the mcrt. 
gagee purchased from third parties there also he 
only purchased their restricted title and could 
not purchase more. They could not give him 
more than they themselves had. Therefore, 
defendant 4 only purchased the father’s interest 
in the right to redeem. That left the son's inter¬ 
est inteol. That being the position, we ore of 
opinion, following tbo principle laid down by the 
Privy Council in ArifJ v. Jadunath Mojum- 
dar, 58 Oil 1235 at p. 1211 : (A. I. B. (!8) 1931 
p. C. 79) and again in Pir Bux v. Mahcmei 
Tahar, 58 Bom. C50 • (A. I. B. (2i) 1934 P. o. 
236), that defendant 4 cannot resist the plaintiff’s 
right to separate possession of such of the family 
properties as may be assigned to hia share at the 
partition any more than defendant 4's predeces- 
sore in title, the stranger auction-purchasers, 
oould have done. Defendant 4 gets no higher 
right than his vendors. 

[42] It is true those were not mortgage cases, 
but tbo same rule applies for it makes no differ¬ 
ence whether a mortgagee is in possession or 
any one else. The person with title has a right 
to possession unless it can be shown that he has 
conferred the right to enjoy the property on the 
other by some transaction legally binding as 
between them. The principle has been extended 
to mortgage cases by the Privy Council in Bijai 
Saran v Rudra Bageshwari Prasad, A. I. B. 
(16) 1929 P. 0. 288 : (120 I. 0. 650). Their Lord- 
ebips say: 

“Now admittedly those mortgages were ml usufraolu- 
ary mortgages, ftnd a 9 the plaintiff have been held to 
be and are tbc owners ot the equity of redemption it is 
impoBsib’o to see under what title tbe defendants can 

claim to resist tbe decree for possession.Whatever 

rights (if any) they have under their mortgages they 
can no doub*. enforce in proper proceedings taken for 
the purpose, but thero Is no principle or authority 
which enables the defendants, as contended by them ‘to 
sot up their mortgages as sheitds against the plaintifi- 
reapondoots’ claim for possession'.” 

See also Tukaram v. Eknalh, I. L. R. (1943) 
Nig. 795 at) p. 799 (A. I. B (31) 1944 Nag. 57) 
and Bidhu Ranjan v. SoUman Pramantk, 


I. L. R. (1911) 2 Cal. 209 at pp. 217 and 219 : 
(A. 1. It. (23) 1941 Oil. 613). 

[43] A number of ruliDgs were oited regard, 
ing the right of a mortgagee who gets possession 
to use bis mortgage as a shield and insist on re 
demption even if tbe right to sue on the mort 
gage is birred by time, in particular Kanhaiya 
Lai v. Gulab Singh, 7 Lusk. 655 at p. 066 : 
(A. I. It. (20) 1933 oudh 9) —this on the principle 
that there is no limitation against a defence- 
hut we do not think these rulings apply because 
in each of these cases the mortgagee was either 
entitled to possession under las mortgage, or he 
got possession under some arrangement which 
satisfied his mortgage in whole or in part, or at 
least he got possession through some means 
which bound bis mortgagor. We know of no 
oase in which this principle has been appliedl 
where the mortgagee obtains possession by means; 
which do not give him a right to possession as 
against his mortgagor. It may be that the rule 
would have b-:en applicable against tbo father, 
though we say nothing about that beoause tbe 
question does not arise, but in our judgment 
it cannot be applied agaiist tbe son because de. 
fendant 4 has not obtained possession against 
the son by any means whioh bind the sod. 

(ill Seotion lot, Transfer of Property Act, 
does not apply breause it only confers rights 
against a subsequent mortgagee or obarge.holder 
and not agaiost tho owner ot the property; set 
Mulla’s Transfer of Property Aot, 3rd Edn., 
p. 616 ; nor, in our opinion, does tho principle 
underlying it apply. The question in all these 
cases is one of adjusting the equities. As between 
tbe mortgagor and the mortgagee there is no 
question of equity because their rights are 
founded on the mortgage and must be worked 
out on that basis. Equity follows the law and 
doo 3 not defeat it and tho law says that when 
there is a contract the parties must work out 
their rights according to its torms. Equities only 
arise when third parties, such as puisne encum¬ 
brancers, come on the scene. The equities have 
then to be adjusted between two persons who 
have not contracted with each other, e. g. a 
prior and a subsequent mortgagee. 

[161 There is another olnssof cases represented 
by Umar Uaji Kanm v. Badridas Ramrai 
Shop, Akola, I. L R. (1942) Nag. 145 at p. 154! 
(A I. R. (28) 1911 Nag. 172) and Sambasiva, 
Avyor v. Subranunnia Pilla:, 59 Mad. 312 at 
pp. 329 and 338: (A. 1. R. (23) 1936 Mai. 70). but 
there elso the mortgagee got possession because 
of his mortgage—not indeed under the torms of 
the mortgage, because neither was a case of a 
usufructuary mortgage, but because of a decree 
consequent on the mortgage. In both oases the 
mortgagee omitted to sue the owner of a part ot 
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the right to redeem. But in both the right to 
this part was acquired after the mortgage aud 
behind the mortgagee’s baok, and the mortgagee 
had no knowledge of the existence of suoh a 
person when be sued hi3 mortgagor on the 
mortgage. None of those considerations arise 
here. The mortgagee here is not in possession 
qua mortgagee but simply as a purchaser of a 
half share in the right to redeem. Say a stin¬ 
ger had purchased. What right would be have 
had to resist the son’s suit. Quite evidently none. 
How then can defendant 4 be in a better position 
simply because he happens to have a mortgage 
over the estate bat does not enter into posses¬ 
sion because of the mortgage? If be wishes to 
rely ou bis title as mortgagee he must work cut 
his rights under the mortgage and take eteps to 
extinguish the right to redeem and acquire it for 
himeelf. 

(46] Whether he could do that in this suit as 
a defendant i9 a question we do not deoide 
because his right to do so is now barred by time. 
The debt may or may not be extinguished, but 
defendant 4 has no equity wbioh will entitle 
him to use either the mortgage or the debt as a 
shield, in an action for possession, a gainst the 
owner of the property with legal title who lias 
not parted with lus right to immediate posses¬ 
sion-. eee Bijai Saran v. Rudra Bageshwari 
Prasad, a I. R. (16) 1929 P. C. 288 (ISO I. 0. 
€ 60 ). The Pull Benoh case in Radhakrishan v. 
Hazanlal, I. L. B. (1944) Nag. 383: IA. 1. R (31) 
1944 Nag. 169) is not in point beoause the prior 
mortgagee was a plaintiff in that suit, bat it is 
pointed cut there at p. 401 that 

4l it is perhaps desirable that mortgage claims should be 
enforoed within the statutory period and it ia possible 
for the mortgagee to see that his rights undor the ear¬ 
lier mortgage, it ha relies on it, are not allowed to 
lapse.” 

(47] Two English oases are quoted in Gour’s 
Transfer of Property Act, 7th Edn., vol. II, 
p. 1261 , whioh according to the learned author, 
hold that once the mortgagee is ‘‘let into posses¬ 
sion by the mortgagor he caunot as a rule ejeot 
him without offering to redeem him.” But even 
if that rule applies in India it is limited to case3 
in which the mortgagee has been let into pos¬ 
session by the mortgagor. It may be the rule 
would obtain against the father, though we say 
nothing about that, but it onnnot avail against 
the son who did not let defendant 4 into posses¬ 
sion. 

(48] The learned counsel for defendant 4 
relied on Radhakishan v Eazarilal, 1 L. B. 
(1944) Nag. 883: (A. 1 . R, (81) 1944 Nag. 163 F.B.) 
and Kannaiydlal v. Qulab Singh, 7 Luck. 666 at 
p. 666 : (a I B. (ao) 1933 Oudh 9). but they are 
n9t in point beoause in both cases the contest 
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was not between mort?a?or and mor^gicee but 
between prior and subsequent inoumDcunoers. 
There, as we have poimei out, different ques- 
tioDS arise. And in Ramshankar v. Gulahshan- 
kar, 30 N. L. it. 142 : (a. I. R. ( 20 ) 1933 Nag. 
241) tte principle of salvage was attracted. 

(49) Io ouc opinion tbe suit was rightly 
decreed. The appeal fails and is dismissed with 
costs. 

D.R.R. Appeal dismissed. 
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Bose C. J. 

Bolkriskni Gopal — Plaintiff — Appellant 
v. Rangnath Banmant and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 343 of 1943, D/• 24*11-1949. 

(a) Transler of Property Act (1882), S. 5 — Com¬ 
promise of disputed claims—Nature of — Posses¬ 
sion delivered to simple mortgagee in lieu of 
satisfaction—No compromise. 

Where both aides claim an equal title to the property 
and each agree to recognise a part of the title claimed 
by the other the transaction is not a sale, gi(t or ex¬ 
change, because cn the facts agreed to by such a com¬ 
promise there Is no tcaneler of titlo from one to tbe 
other, Where a mortgagor delivers pos£6Saion of the 
property mortgaged to tbe simple mortgagee in satis¬ 
faction of tbe debt the transaotioa does not amount to 
compromise of disputed olaima as no title vests in the 
mortgagee. [Para 6] 

Anno. T. P. Act, S. 6, N. 4, Pt. 15. 

(b) Transfer of Property Act (1882), Ss. 54, 60 
—Right to redeem — Extinguishment by act of 
parlies—Transfer of mortgaged property to mort¬ 
gagee—Formalities of law. 

Under 8. 60 the right to redeem can only te exting¬ 
uished by act of parties or by a decree of a Court. 
When it is by act of parties the act most lake the 
ehape and observe the formalities wbioh the law pre¬ 
scribes. One method is by payment in cash. In that 
event nothing is necessary beyond the paymout. But 
if tbo agreement is to transfer immovable property 
exceeding R9. 100 in value, then writing aod regletra- 
lion are neoegsary. Mere delivery of possession under 
an ora! agreement Is not enough. [Para 11] 

Anno T. P. Aot, S. 54, N. 17, S. 60, N. 22. 

(c) Transfer of Property Act (1882), S. 67 — 

Foreclosure — Foreclosure Is effected by Court — 
When possession is eventually taken, it is in pur¬ 
suance of decree oi Court and not in pursuance of 
contract which is superseded. [Para 21] 

Anno. T. P. Aot, S. G7 N. 10, Pt. 1. 

(d) Transfer of Property Act (1882), S. 53 A — ‘In 
part performance of contract' — Mortgage giving 
right to foreclose — Possession delivered to mort¬ 
gagee by act of parties. 

Whore a mortgage giveB the mortgagee only a right 
to forecloee and the mortgagor delivere possession of 
the mortgaged property to mortgagee in a satisfaction 
of bis dtbi, the possession taken by the mortgagee is 
not in part performance of this contract for the simple 
reason that the o-ntraot, namely the mortgage, did not 
give him tho right to possession until the happening 
of two events (1) default and (2) foreclosure, by whioh 
is meant foreolosare through a Court, there being no 
other mode of foreclosure. [Para 21] 

Anno. T. P. Aot, S. 58 A, No. 10, Pta. 4, 6. 
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(e) Transler of Property Act (1832), S. 53A — 
Applicability—Possession delivered to mortgagee 
in satisfaction of debt under oral agref-mrnt — 
Subsequent sale of same property — Suit l»r pos¬ 
session by vendee — Mortgagee cannot resist pos¬ 
session. 

In order tbatS. 63A should apply there must be an 
agreement in writing to transfer certain property and 
possession of the property must be delivered to tho 
transferee in pursuance cf that agreement. Where a 
mortgager delivers possession of tho mortgaged pro¬ 
perty to the mortgagee In satisfaction of his debt under 
an oral agreement and sub-cquertly sells the property, 
tho mo’tgagee cannot resist the claim for possession in 
euit by tho vendee, by relying on S. 53A as both the 
above conditions are absent [Paras 19 to 21] 

Anno. T. P. Act, S. 53A, N. 9, Pt. 1; N 10, Pt. 5. 

(f) Transfer of Property Act (1S82), S. 00 —Pos¬ 
session with mortgagee — Right to be redeemed 
before parting with possession - When arises. 

A mortgagee can use his mortgage as a shield and 
claim to b3 redeemed bofore he is c mpelled to part 
with po-eession, only when he hfmeelf not only ob* 
ta na possession of the property but gets a valid title to 
the whole o: part of it, or is entitled to possession 
under or because of his mortgage or, wheu a third 
party pays off a mortgage debt. Thia right oannot arise 
when a simple mortgagee takes possession under an 
oral agreement in satisfaction of hi9 debt, when he is 
only given a right to foreclose, as ho has no right to 
possession. Such a mortgagee, therefore, cannot claim 
to ho redeemed in a suit for pisse-sion by a subsequent 
vendee from tho mortgage. Tho mortgageo must work 
out his rights only on the basis of the mortgage. Un- 
reperted decision in A. I. It. (38) 1951 Nag 164, Ref. 
on. [Para 22] 

Anno. T. P. Aot, S. CO, N. 41, 

(g) Evidence Act (1372), S. 115 - Estoppel 
against law. 

Wh-ro a moitgagor transfers the equity of redemp¬ 
tion which is of value of more than Be. 100 by dolivory 
of possession to tho mortgagee under au oral agree¬ 
ment and subsequently sells it, no estoppel arises 
against tho mortgagor as no statement of fact is made 
by him which ho is precluded from denying. The oral 
Bale of equity of redemption otioraped by him is in¬ 
effective in law t" pae9 title and there can bo no estop¬ 
pel against the law. [Para 18] 

Anno. Ev. Act, 6. 115, N. 1, 36, 45. 

P. R Padhye — Jor Appellant ; R. G. Bhave and 
W. B. Pcndharkar-Jor Respondents . 

Judgment—This is a plaintiff's appeal in a 
suit lor possession of a Cold S. No 31 1 be 

plaintiff ’3 oaso is that the field belonged to one 
Samoha, son of \ithu He sold it to the plaintiff 
on 1 . 8 - 1944 , but some time before the sale, 
namely, in the year 1937-38, the defendants 
dispossessed his vendor. 

[2] The defendants' case is that Sambba 
mortgaged this field along with some other pro. 
perty, namely, b house and some cattle, to 
defendant l. who was tbo manager of the defen¬ 
dants’ family, on 11 2.1980. Tbe mortgage was 
for Rs. 1200 . 

[ 9 ] On 9-6-1980 Sambba sold the house to a 
third party with tho consent of tbe mortgagees 
and also made a payment of Rs. 445 towards 


part satisfaction of his debt. That left Rs. 800 
still outstanding on the mortgage. 

[ 4 ] In March, 1933, Sambba asked the mort- 
gageos to take the field in full satisfaction of the 
remainder of the mortgage debt and to release 
the mortgaged cattle. The defendants agreed, so 
Sambba placed them in possession but they 
omitted to draw up any document which trans. 
ferred title to the mortgagees: instead, according 
to the defendants, there was an oral sale. 

[6] The first Court held that there was an 
oral sale but it passed no title because tbe sale 
was for more than Rs. 100 But the lower appel¬ 
late Court held that though the parties called 
the transaction a sale it wa3 not one in fact. It 
was a compromise of the mortgage claim and 
so could be effected orally. 

[C] I am clear that the learned Judge of (he 
lower appellate Court i3 wrong. The sort of 
compromise of which the lower appellate Court 
is thinking is where both Bides claim an equal 
title to the property and each agrees to recog. 
nieo a part of the title claimed by tbe other. A 
traoeaotion of that kind is not a sale, gift or 
exchange because on tbe facte agreed to by such 
a compromise, there is no transfer of title from 
one to tho other. I will illustrate what I nmn.j 

[7J If two persons A and B both claim exolu. 
sive title to properties X and Y, it is dear that the 
title must reside either wholly in A or wholly in 
B. In that event the person without title oannot 
get it in the absence of a valid transfer. But if, 
instead of fighting out this question, they com¬ 
promise and agree that A is to have property X 
and B property Y, then that would not require a 
written instrument because their agreement im¬ 
ports an admission by a that the till* to Y is in 
B and has always been there and a similar 
admission by B that tbo title to X is in A and 
has also always been there. Now if the title to X 
has always been with a and both eides are 
agreed on that fact, there is no need for A to 
execute a document transferring title to himself 
—in fact he cannot do so. Equally B cannot trans¬ 
fer ti»Ie because on tho hypothesis of the com¬ 
promise it h&9 never resided in B but has always 
been with A. Tbo same position arises with 
regard to B*s right and title to property Y. 

[8l The position in this oaso is very different. 
No one has ever pretended that the right to 
redeem lay with the mortgagees. Everyone has 
always agreed that it was with Sarabha and the 
oomproojif-o was nothing bnt a method of satis, 
fymg the mortgage. As the right to redeem was 
always with 8ambha and as both parties were 
agreed about this, they oould not validly trans¬ 
fer that right from one to the other except by a 
written and registered instrument. Of course, 
they bad a right to compromise and of course 
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tho 7 could estioguisb ibc mortgage as between 
themselves by a transfer of a part of the mort- 
gng« u property from one lo the other just a3 
much as by a transfer of any otbor property. 
But they could only do that by a sale, gift cr 
exchange, and the fact that they were agreed 
about the raodo of satiefiotion would not alter 
the 3ubstanco of the transaction. We, therefore, 
have to accept the position that the defendants 
got no title as owner to the property and 
remained mortgagees. 

[9] In th3t erect. it baa also to be accepted 
that the title continued to reside in Sambba and 
so ho bad a legal, as opposed to on equitable, 
right to transfer it to the plaintiff on 1-3-1944. 

[ 10 ] Tho next question is wbother a mortgagee 
who gets possession in satisfaction of his mort¬ 
gage can either resist the claim of a person with 
title altogether or, in the alternative, demand 
that his mortgage bo first redeemed. 

[tl] Now the right to redeem can only be 
extinguished by act of parties or by a decree of 
a Court. (Sea the proviso to S. £ 0 , T. P. Act). 
But when it is by act of parties the aot must 
take the shape and observe tbs formalities which 
the law prescribes One method is by pay. 
meDfc in cash. In that event nothing is neces- 
sary boyond tho payment Another is payment 
in kind. Thus, a mortgagor can givo the mort¬ 
gagee a horse or a motor car, and if tho mort¬ 
gagee is willing to accept this as a full and 
propor discharge, no formality beyond delivery 
of possession is necessary beoauso the law pres¬ 
cribes no other formality for tho transfer of 
ownership when the subjeot-matter is a horse or 
a motor car. But if the agreement is to trans¬ 
fer immoveable property exceeding Bs. 100 in 
valuo, then writing and registration are neces. 
sary because without that title cannot pass 
from one to tho other and mere delivery of 
possession is not enough. 

[121 That brings us to a. 53.A, T. P. Act. 
Unless that can b- applied the mortgagee would 
not be able to resist an notion foe possesion by 
a person with title even if the plaintiff were 
the original mortgagor who had delivered pos- 
session under the oral agreement. Neither equity 
nor estoppel will help because neither can pro. 
wail against the law. 


[18] The legal position before S. 53-A • 
•snaoted is explained by tho Privy Counoil 
Ai-iff y. Jadimaih Majumdar, 53 dal. r 
<A I. B. (18) 1931 p. o. 79). Their Lordsl 
explain the matter thus. At p. 1241 they c< 
menoe by saying: 

t i", I !? P|)eM 'n ad ’ lsabl0l0C411 attention to the 
appellant ia the legal owner ot the land; 
aa snob he is entitled to posteraion thereof. But 

heenln a f QCh 5 8h ‘? D?) €Dioy “ 88 m “y 1 
been conferred upon the respondent by virtue of 


verbal agreement, either a’cne cr iu conjunction with 
the other fac$3 of the cs : 'e. M 

fit) The facts there were that tbs plaintiff 
placed the defendant in possession of a piece of 
land in pursuar.ee of a verbal agreement to 
grant tho defendant a permanent base on a 
rent of rs. eo a mouth. In pursuance of tbeir 
agreement the defendant erected structures on 
the land with the knowledge and appro'a! of 
the plaintiff But no formal deed of lease was 
ever executed. Ihe r Lordships held that title 
never passed despite the delivery of possession. 
It continued to reside in tho plaintiff. 

[15] Next they examined whether tho defen¬ 
dant could resist the plaintiff s suit for posses¬ 
sion and held first that part performance could 
not apply because equity follows the law 
(p. 1249) end second, that there was ro tiace 
of estoppel beoause no aot waa done by ei’her 
the plaintiff or the defendant which was not 
referahlo to the verbal and invalid contract. 
In the result the plaintiff’s claim for possession 
was decreed and the defendant was given time 
to remove his structures. 

[ 16 ] A similar decision was reached by the 
Privy Council in Pir Bakhsh v. Mahomed, 
Tahar, 53 Bom. 650 : (a. I. R. (u) 1931 p. o. 
235), a case of sale, or rather an ngi cement to 
sell. The proposed vendee was placed in pos¬ 
session and then the vendor went back on his 
oontract after tho right of the vendee to onforce 
specific performance had become tarred by 
limitation Their Lordships doomed the plain¬ 
tiff's olaim for possession and all that the de¬ 
fendant was allowed was compensation for 
the improvement effected by him. 

[17] It is clear from this that as that part 
of tho title which resides iu the mortgagor, 
called tho right to redeem, has not been ex¬ 
tinguished, the mortgagor is entitled to pos¬ 
session unless the mortgagee can Bhow how 
and why ho has the right to keep tho owner of 
the property out of possession. 

[ 18 ! An estoppel can bo ruled out at onoe 
and for the same reason as in Anjf v. Jadu- 
mtli Majumdar, 53 Cal. 1285 at p. 1241 : 
(A. I. R. (is) 1931 p. o. 79). In the first place, 
it was not pleaded and, in tho second, the 
mortgagor has made no statement of faob 
whioh he is prtoluded from denying. All that 
the mortgagor, or rather hia representatives, 
did was to attempt an oral sale to the mork. 
gagee of the right to redeem. No ono disputes 
that faot and no one was misled. But what 
then? The law operating on that faat says that 
that was ineffective to pass title; and there can 
be no estoppel against) the -law. Therefore, 
estoppel can be ruled oat. 
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[ 19 ] Nest cornea 9. 53-A anl the question 
there is whether the plaintiff or his predecessor 
contracted with the defendant in writing to 
transfer immoveable property for cons.dera- 
tion. 

[20] Now, in so far as the transfer is based 
on the oral sale, it can be ruled out of considera¬ 
tion at once because it is not in writing. The 
question then arises whether the transfer was in 
pursuance of the mortgage. That depends on 
the terms of the deed. The document, Ex. D-l, 
bas not been translated but the relevant portion 
runs thus: 

"As ee^urity tor the loan we mortgage with you the 
following immovable properly retaining possession 

with ..We stipulate that in default of 

repayment of the lean. . . we undertake that you 
will have the right to foreclose (lahan gahan) tfce 
aforesaid property " 

[ 2 1] Now, when there is a mortgage, the full 
rights of ownership are split up into two. The 
mortgagee obtains under the mortgage a trans¬ 
fer of an intoiest, namely, the mortgagee’s 
rights. The mortgagor retains the right to 
redeem. On foreclosure the balauce ot the right 
ie transferred to the mortgagee and the right to 
redeem is extinguished. (Section 58, Transfer of 
Property Aot.) In my opinion, the mortgagor 
here does not undertake to transfer the mortga¬ 
gor’s interest, called the right to redeem, to the 
mortgagee if there is default in payment. 
What hi undertakes is to suffer Lilian gihan, 
that is foreclosure. But foreclosure can only be 
effeoted by the Courts and when possession is 
eventually taken, it is in pursuance of a decree 
of a Court and not in pursuance of the contract. 
An intermediate stage ha3 first to occur. The 
contract ba3 to be superseded and be merged in 
the deoree Therefore, the possession which the 
mortgagee took wss not in part performance of 
this contract for the simp'e reason that the 
contract, namely the mortgage did not give him 
the right to possession until the happening of 
two events, (l) default and ( 2 ) foreclosure, by 
which was meant foreclosure through a Court, 
there being no other mode of foreoloture. Accor¬ 
dingly, 3 53 A is not attracted. 

[ 22 l The last question is whether the defen. 
dant esn use his mortgage a3 a shield and claim 
to be redeemed before be is compelled to part 
with possession. I do not think he can. This 
right only arises when the mortgagee not only 
obtains possession of the property but gets a 
valid title to the whole or part of it, or is enti- 
tied to possession under or because of his mort¬ 
gage or, when a third party pays off a mort¬ 
gage debt, to protect bis own interests. It cannot 
arise when a mortgagee takes possession without 
aDy right to possession. The right is an equit¬ 
able one and can only arise when it is equitable 


that the person lawfully in possession should be; 
allowed to defend. This has just been decided! 
by the Division Bench of which I was a member 
in Bhagirathibai v. Manohar, F. A. Ko 103 of 
1945: (A I. B. (36) 1951 sag. 154) I need not 
repeat the reasons which have been set out in 
full there. It- is enough to refer to the Privy 
Council in Bijai Saran v. Bageshwart Prasad, 
A. I. B. (16) 1929 P. C. 288: (120 I. C. 610) and 
to Tukaram v. Eknath I. L. R. (1943) Sag 7f6: 
(A I. R. (31) 1944 Neg. 57) and Bidhu Ranjan 
Sarkar v. Soleman Pramanik, I. L. R. (1941) 
2 Cal. 209: (A. I. R. (28) 1941 Cal G13). As 
between the mortgagor and mortgagee, when 
considerations of the kind which I have just 
mentioned do not arise, the mortgagee must 
work out his rights against the mortgagor on 
the basis of the contract between them, that 
is, on the basis of the mortgage. 

[23] The appeil succeeds. The decree of the 
lower appellate Court is set aside and that of 
the first Court restored. Costs here and in tbe 
lower appellate Court will be paid by the defea- 
danti-respondents. 

D.R.R. Appeal allowed. 
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V. R. Sen and Deo JJ. 

Jairam Valji— Applicant v. Commissioner 
1 / Income-tax, C. P. and Berar — Non-apph• 
ant . 

Mi 9 C. Civil Case No. 135 of 1949. D/• 21 4 1950. 

Income-tax Act (1922). S. 4 (3) (VII) - Casual 
md non-rccurring receipt— Sum received as sola- 
ium lor surrender ol agreement. 

Under an agreement between the asseuee ard a com- 
>inv, the assessed was appointed a raising contractor 
or'twenty-6ve years for working the 1 quarries ot the 
company and despatching limestone there tom haded 
n wagons at the railway siding to be provided by the 
“moanv at its own cost. The obligation of the company 
l0 receive tbe limestone and of the assessce to supply it 
to come into existence on the completion of the 
railway siding A covenant in the agreement prom¬ 
oted tbe asee.-sce from carrying on any other business 
n limestone during its eubsistence. The company was 
not able to secure the railway siding, with the result 
that the quarries could not be worked and the agree¬ 
ment had to bs abandoned. It was, therefore, agreed 
oetweeo the parties that the assesses should Borrend« 

his rights under this agreement In-consideratloo 01 a 

solatium ot Rs. 2,50,000 and an agreement to supp y 
limestone and another agreement for loading. Accoru 
ingly two agreements were executed and 6 en ® ° 
Rs. 2,50.000 wsb paid to the assessee anl the hr= 

agreement terminated: . , . _ .u. 

Held that the sum in question wai received by me 
assessee as a solatium for the surreoder ot the agree 

--- 5(55 

Anno. I. T- Act, S. 4, N. 27. 

R. B. Paul , T. P. Naxk, J. U.ThMcar.H-M. 
Thakkar and K. A. Petty -for Applicant, AT. 
Adhikari—Jor Non-applicant . 
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Order.—The questioQ3 referred to U3 for 


opinion are 

“(1) Whether in the circumstances of this case the 
gum of Us. 2,50.000 recaived by the assesses a* daman s 
or compensation for the premature termination of the 
contract of 9 5-1910 is ircorao assessable within the 
meaning of the Income-tax Act. 

(2j Whether in the event of the said sum beiog held 
to be assessable, the provisions R. 9 of Sell. I, Exceee 
Profits Tax Act should not be applied thereto and the 
profits of tho chargeable accounting period determined 
according to law." 

The first question arises out of the order in 
income-tax proceedings and the second question 
arises out of the consequential Excess Profits 
Tax proceedings. 

(2] The assessee was supplying for a number 
of years dolomite and limestone to the Bengal 
Iron Go., Ltd. for its work at Kolti. This supply 
was being made from the assessors quorrie3 at 
Paraghat which he had taken on lease from the 
Central Provinces Government. These quarries 
were worked till June 1931 when they wore dis. 
continued as th9 oompany stopped taking sup. 
plies on account of the olosing down of blast 
furnaces. On fi.1-1995, there was a freeh agree, 
ment ti supply dolomite acd limestone to the 
oompany as it was about to start one blast 
furnace and intended to start a second one in 
the near future. The quarries were, therefore, 
reopened in Maroh 1915. In 1936, the Bn gal 
Iron Go,, Ltd. went into liquidation and on 
8-9-1936 it was amalgamated with the Indian 
Iron and Steel Co., Ltd. and tho latter oon. 
tinued to take it3 supplies from the assesses 
undoc the said agreement. 


(8) In or about May 1938, the company su< 
denly stopped takiog supplies of dolomite ar 
consejuently the dolomite quarry was close 
almost immediately thereafter. There was co 
sidorable correspondence between the assess 
and the oompany in whioh the former protest! 
against this breaoh of agreement, complainii 
that he had been put to a heavy loss as he mai 
oapital investment of more than 4 lakhs of rape 
in deve'oping the quarries. Thereafter, by 
notice dated 99 6-1933, the company informi 
the assessee that it would not take supplies 
limestone after 81-12 1989. Consequently, tl 
limestone quarry was dosed sometime ther 
after. The stoppage of work turned both tl 
quarries into veritable lakes. There were on 
two customers for this material of Paragb 
quarries the Indian Iron and Steel Co., Lt 
and the Tata Iron Works. The Tatas had the 
own arrangements and the Indian Iron at 
Steel Co. refused to take supplies from tl 
assessee on the grounds that it wa 3 losii 
Bs. 20 ooo a month in freight and that it hi 
arranged for another ohsaper source of suppl 
No market was thus left to the assesses. 


[4] Some attempt was made in tho year 1940 
to prospect a new area with a view to secure a 
contract with tbr. Tatns but the quality was not 
approved and (he prospecting was, therefore, 
abandoned in or about August I9il. Nothing 
was raised duriDg the account year ending 
Diwali 1911. 


[s] On 81 l l9i0, the assesses instituted a suit 
for an injunction restraining the company from 
making its purchase of dolomite and limestone 
from any other person than the plaintiff and 
obtained a temporary injunction to tbis effeofc 
on 13-3.1910. The suit was compromised on 3-4- 
1910 and a Goal agreement, on the terms of 
which the suit was agreed to bs withdrawn, was 
executed on 9-5-1940. Tho suit was accordingly 
dismissed as withdrawn. 


[6] Under this agreement the assessee was 
appointed a raising contrator for 25 years for 
working the quarries of the oompany at Ganga- 
pur and despatching limestone therefrom loaded 
in wagons at the railway sidiDg to be provided 
by the company at its own cost. The assessee 
had to erect and keep in proper repairs at his 
own cost buildings and structures including 
stables, quarters, coolie lines, eto. and he had 
also at bis own cost to install and maintain 
necessary machinery aud appliances. It was pro¬ 
vided that on the termination of the agriement 
the company would be entitled to take the 
buildings at a valuation not exceeding Rg. 15, ooo 
and the machinery eto. was to b) removed by 
the assessee at his own cost. The obligation of 
the oompany to receive the limestone aDd of the 
assessee to supply it was to come into existence 
on the completion of railway siding. There were 
other terms with wbioh wo are not direotly con¬ 
cerned for the purpose of this reference. It was 
expeot6d that it would take about IS months 
for the completion of the railway siding and 
commencement of the supplies. It was algo 
agreed that the company would got its supplies 
from other sources and in the meanwhile pay 
Bs. 4,000 per month to the assessee till the oom. 
menoement of bis eupply but for not more than 
18 months. The agreement further provided that 
the assessoe 


euau uui si aoy IMHO 


or mdireotly or whether alone or jointly with another 
°r others undertako or be engaged or interested in any 
other oontraot. business or work for raising or workinw 
limestone or for managing or working any quarry or 
mines or In any business or wo.-k of a similar nature 
w.th.n an area of 20 miles from Gaogapur save wftK 
the previous wnttoo permission of the company.” 


Tbig oovenant in effeot prohibited the aseessoe, 
from carrying on any othor business in lime 
stone. The oompany was not able to secure the 
railway siding, with the result that the quarries 
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at Gangapur eoali not ba worked sni the 
agrt-em-nc dated 9-5-1940 had to be abandoned. 

[7j It was, therefore, apr ed between the 
(parties that the assessee should surrender his 
rights under this agreement in consideration of 
a solatium of Rs. 2.30,GCO and an agreement to 
jsupply limestone and another agreement for 
goading. Accordingly, two agreements were exe¬ 
cuted on 2 8- .941 and a sum cf Rs. 2.59.CC0 wa3 
'paid to the assessee cn 4-8-1941. 

[81 Under the agreement for supply of lime¬ 
stone for 32 years from any source the price 
agreed was ex-factory at which the company was 
getting it? supplies from Biera Lime Co. At 
thi3 time, the assessee had no quarries from 
which he could make supplies and it wa3 impos¬ 
sible to make supplies from Paraghat quarries 
as the cost ex-factory would have been more 
than the rate agreed. The other agreemrnt was 
for loading iron ore. The supply of limestone 
commenced from 24-7-1943 by working a rev 
lease area of limestone in Gmgapur btate The 
agreement dated 9-5 1940 terminated with effect 
from 3 8-1341. 

[ 9 ] On these facta the tribunal held tbat the 
agreement dated 9-5-1940 was an ordinary com¬ 
mercial contract and that the sum of &s. 2,50,000 
and tbo two contracts for shorter pi rices were 
given as damages or ccmpsnsation for breach of 
the agreement which was entered into derieg 
th9 course of his business. I; also held tbat the 
receipt of this sum was a receipt of a casual and 
non-recurring nature but that it was not exempt 
nnder S. 4 (3) (vii) es it arose from busmess. 
The question for determination, therefore, is 
whether this sum was a capital receipt or a 
casual and nor-recurring receipt not arising 
from business. 

[10) It may be noticed that during all these 
years from the commencement of the supplies 
from Paraghat quarries to tbeir closure the 
assessee did not supply dolomite or limestone to 
any other person than the Bengal Iron Oo , and 
its successor. He had no other business of ouar- 
tying dolomite and limestone from any other 
quarry, nor was be buyiDg and selling these 
articles. It may also be noted tbat the Paraghat 
quarries were abandoned finally in l9iOand the 
agreement dated 9-5-1940 wa? a new venture. 

[ill Tne learned counsel for the assesses 
submits that the amount of B3 2 50 OOO is a 
capital receipt and relies on Commissi* ntr of 
Income tax, Bengal v. Shaw Wallace d Co., 
69 I a. 205: (A. I. B (19) 1932 P- C. 13S) 
and Van Den Berghs Ltd. v Clark, (1935) 
A. O. 431: [101 L. J K. B. 315). The facts in 
Commissioner of Income-tax v Shaw Wallace 
d Co-, 59 L V 206 (A. I. B. (19) 1932 P. 0. 138) 
are very similar to the facta here. Shaw Wallace 


and Go. were agents of various companies and 
for a numer of years they acted as di3tribut. 
ing agents of the Burma Oil Company and cf 
the Anglo-Persian Oil Company. Tnese two 
Companies Jater on combined and decided to 
make their own arrangements for distribution 
of tbeir products. Respondents' agencies were 
tcrmicated. Tfce Burma Oil Company paid 12 
lakh3 of ropees as “full compensation for cessa¬ 
tion oi the agency*’ and the other company 
paid Rs. 3.25CC0 as “compensation for 1oe3 of 
office a3 agents to the Company”. The question 
was whether these receipts were business re¬ 
ceipts or capital receipts. In defining ‘income* 
their Lord-hips observed: 

'“The object cf the Indian Act 13 to tax ‘income’ a 
term which it dees not define. It is expanded, no 
dcabt, into 'income, profits and gains', but the expan¬ 
sion is more a matter of words than of rubstance. In¬ 
come, their Lordships think, in this Act connotes a 
periodical monetary return 'coming In' with some 
sort of regularity, or expected regularity, from definite 
source?. The source Is not necessarily one which is 
expected to be continuously productive, bnt it murt be 
one whese object is the production cf a definite return, 
excludiog anything in the nature of a mere windfall. 
This income has been likened pictonaiiy to the fruit 
of a tree, cr the crop of a field. I; i3 essentially the 
product of something which is often loosely spoken of 
as ‘capital’. But capital, though pc3sibly the source 
in the case cf income from securities, Is in mat cases 
hardly mere than an element in the process of pro- 
duct ; on. f ' 

Tbeir Lordships farther held that in case of 
business the fundamental underlying idea i3 of 
continuous exercise cf an activity. In their 
Lordships’ opinion the sums received by Shaw 
Wallace Company 

“could only be usable if they wero the produce, or 
the result, of carrying on the a?enciee of ihe oil com¬ 
panies in ihe year in which they were received by the 
reapondent;; but wheu once it ia admitted that they 
wero the aums received, not for carrying on ihls busi¬ 
ness, bat as tome sort of solatium for itt compulsory 
cessation, the answer seemed fairly plain", 

namely that the sum could not be regarded as 
income, profit, or gain from carrying on a 
business. Even if these sums were considered 
to be the price paid for sale o! tb9 agencies or 
for goodwill, their Lordships held that the prioe 
paid was not taxable on the 3ame prinoiple, 
namely, tbat the amonnt was not received from 


rjing on any business. 

12 ) The learned counsel for the Commis- 
oer contends that the definition of ‘income 
given by their Lordships is not correct and 
3 not been adhered to by their Lordships in 
sequent decisions and he relie3 particularly 
Kamakshga Sarain Singh v. Lommissicner 
Income tax B d 0 ,70 I- A. 180 : (A. I. B. 
I 1943 P. C. 163) where their Lordships ob- 

pgjJ • 

Income is not merrily the reenrrent return 
□ a definite Eoaroe, though it is generally of that 
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■character.... Tha multiplicity of .forma which 'in¬ 
come' may assume is beyond enumeration." 

In Oopal Saran Narain Singh v Ccmmis- 
tioner of Income-tix, B. & 0., 62 I. A. 207 : 
(A. I. R. (22) 1935 P. C. 113) life annuities 
receivable under an indenture conveying tte 
appellant's estate were held to be "income” 
within the meaning of that term in Shiw WaL 
lace’s case, (59 I. A. 205 : A. I. R. (19) 193J p. C. 
138). In Kamakshya Narain Singh's case, (70 
I. A. ISO: A. I R. (30) 1911 P. C. 153) their 
Lordships were dealing with the contention that 
royalties were capital receipts. Under the lease 
payments were to be made to the a-stssee per 
ton of coal extracted with a minimum yearly 
royalty payable even if the per ton royalty was 
less than this minimum. Tne minimum royalty 
was payable even if the lessee did not work the 
mine and take any ooal during the period of 
lease. The royalty was received every year. 
Their Lordships observed that 
"ibis minimum royalty amounts to a species of annual 
guarantee; it does not correspond to any coal in fact 
extracted and taken away; it Is simply 'inoome' flow¬ 
ing from the covenants in the lease." 


The royalties were held assessable under s. 12 
of the Act. In both these cases the definition of 
‘inoome’ in Shau) Wallace’s case, (59 I. A. 206 : 
A. I. R. (19) 1932 p. O. 139) was reproduced 
with approval though in the latter case their 
Lordships remarked that the pioturesque simile 
of a tree was not quite appropriate in every 
case. The contention of the non.applioant has 
thus no force. 


[ 13 ] In Van Den Berghs Ltd. v. Clark, (193i 
A. 0. 491 : (104 L. J. K. B. 845) the faots wei 
that a Dutoh company and an English con 
pany who were oompetilore in the mannfaotui 
and dealing in margarine, in order to end tb 
competition, entered into an agreement nndt 
which they agreed to share their profits an 
loss m aocordance with an elaborate sohem 
therein speoified. The two companies wer 
entirely independent of eaoh other both as r« 
garde capital and management. A oommo 
polioy was evolve! under the agreement to fc 
followed by them. Profiis were not pooled be 

on an aocouat being made a sum payable b 

one to the other was treated by the former a 
business expenditure and by the latter as bus^ 
ness profit. During the World War I the 
oould not make aooounts and could not dietr 
bufce the profits. After the War the Engli* 
company claimed £*50,000 as its share of pre 
fits daring the war period whioh the other aid 
disputed The matter was referred to arb; 
tration but nothing oame out of it. Ultimately 
both parties agreed to end the agreement to 
all fame by payment of £ 150,000 to the Englie 
company. The question was whether this sur 
1051 Nag./28 4 24 


wag a capital receipt or a bueinees profit. Lord 
MacroiliaD, who delivered the leading opinion, 
examined numerous decisions and observed : 

'The problem of discriminating betTc-en nn income 
receipt and a capital receipt and between an iocorae 
di-bjr»ement and a capital disbursement is one which 
in recent years has frequently engaged your Lordships’ 
attention. In general, the distinction U wo'l recogni¬ 
zed and easily applied, but from time to time cases arise 
where tbe item lies on the border line and the task of 
aligning it to income cr lo capita! becomes one of 
much refinement, a3 the decisionsfbow ... Wha*. were 
the appellants giving up ? They gave up their whole 
rights under the agreements fur thirteen year3 ahead. 
These agreements are called in the stated Oise 'pooling 
agreements*, but that is a very inadequate description 
of them, fjr they did much more than merely embody 
a system of pooling and sharing profits,” 

Their Lordehip3 further held that 
"the agreement! in question formed the fixed frame¬ 
work within which their circulating capital operated ; 
they were not incidental to the working of their profit- 
making machine but were essential parts of the mecha¬ 
nism itself. They provided tbe means of making 
promts, bat they themselves did not yield pro6tj. The 
profits of the appellants arose from manufacturing and 
dealing in margarine.” 

[14) The Income-tax Act nowhere defines 
'income', 'profile' or ‘gains’ any more than 'oapi. 
tal\ Section 6 enumerates the heads of income, 
profits and gains and the succeeding seotions 
presoribe the methods of computirg income 
under each head. Even the definition of "busi¬ 
ness ’ in S 2 ( 4 ) exhibits a fine disregard of logic. 
We have therefore to turn to deoidei cases in 
searoh of light: 

“It is true that ea:b oase is found to turn on its own 
faota; nevertheless, the decisions are useful as Illustra* 
tionsjund as affording indications of the kind of con¬ 
siderations which may relevantly be borne in mind in 
approaobing the problem." Van Den Berghs Ltd . v, 
Clark, (1935) A. C. 431 : (104 L. J. K. B. 345). 

[15] The learned counsel for the Department 
contended that the asfessee was oarrying on tho 
business of supply of dolomite and limestone 
and the various agreements above referred to, 
including that dated 9-5-1940, wore some of the 
aoreral ordinary commercial contacts entered 
into daring the course of his business and they 
were incidental to the working of the profit- 
making machine of the assessee and he relied on 
para 1 of the plaint in the suit for injunction in 
which the as?essee alleged that he was still 
carrying on business as a supplier of limestone 
and dolomite. This statement appears to be 
obviously erroneous and was evidently made to 
support the claim for temporary injunoiion. All 
the facts of the oase have been enumerated in 
detail above. They clearly establish that the 
assessee was not a dealer in, though he was a 
Eupplier of limestone. The Agreement of 9 6 
1940 was not a contract of a trading nature and 
was not one of the several contraots entered in 
carrying on his business in limestone. It not 
only formed the bulk of its business but It was 
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a business itself. This and the previous agree, 
ments for supply were each the fixed frame¬ 
work within which his circulating capital opera, 
ted. The moment an agreement was broken by 
the Company, its operations came to an end. 
They revived with the revival of the agreem-nt 
or on making a new agreement He was to work 
the covenants in the agreement dated 9-5 iy40 
with his capital and labour. There was a restric¬ 
tive covenant under which the assesses could 
not 

“at any time, during the subsistence of the agreement, 
directly or indirectly, whether alone or jointly with 
another or others, undertake or be engaged or interested 
In any other contract, business or work for raising or 
working limestone or for managing or working any 
quarry or mine or in any basioess or work of a similar 
nature within an area of 20 mile3 from tho Company's 
quarries, save with the previously written sauct on and 
permission.” 

Although thi3 is cot an absolutely restrictive 
covenant, its practical effect was that the asses- 
see was prohibited from carrying on any busi¬ 
ness iu limes’.one. It will thus be dear that the 
operations of the assessee were inseparable from 
the agreement with the company made on 9-6- 
1940 . His working stopped with the termination 
of the agreement. It cannot therefore be said 
that this agreement was made in the course of 
carrying on the business of dealing in dolomite 
and limestoae. As a matter of fact, the agree- 
meot brought into existence a business whiob, if 
carried on with the capital and labour of the 
aa 3 ersee, might have yielded him profits That 
business came to an end with the termination of 
the agreement dated 9-5-1940. 

[16] It is true, as tho learned counsel con¬ 
tends. that tho assessie would have made profits 
if the agreement dated 9-5-1940 had gone for¬ 
ward but he would have made profits not by 
the existence of the agreement but by spending 
his labour and capital over working the Ganga- 
pur mine which was owned by tho Company. 
The framework of his business was the agree- 
meat and that agreement was put to an end by 
the parties in consileratiou of the solatium 
granted to the asso;see. It was not certain that 
the asseesee would have necessarily made profits. 
The profits depended on the variations in the 
cost of labour, depreciation of machinery, build- 
ings etc. If the coats bad gone up, the estimated 
profits might have resulted in loss or otherwise. 
It is therefore not correct to call the disputed 
eum as the estimated profit for a period of S5 
years As stated in the statement of the case, 
"there is nothing to indicate the basis on which 
the solatium of Rs. 2 50,000 was 6xed”. In our 
onimOD, it is not pertinent for the decision of 
the Dature of the receipt what measure wasusad 
ior the purpose of calculating the amount. 


GUyiboig Union Fireclay Co. Ltd v. Commit 
sicmsrs of Inland Rtvenue , (1928) 12 Tax. Ca9. 
427 at p. 464. We are concerned wiih the quality 
of the receipt and there appears to be no doubt 
that it is a solatium for the surrender of the 
rights under the agreement. As held by their 
Lordships of the Privy Council in Kamthhga 
Narain Singh v. Commissioner of Income-tax 
D. A 0. t 70 I. A. 180: (A. I. R. (30) 1943 P. 0.163) 
the covenants in the agreement dated 9-5-1940 
if worked with the capital and labour of the 
assesses. would have yielded pro6t, but the 


destruction of covenants cannot be said to be 
the source from which the income is received. 

[17] The learned counsel further urged that 
the as3essea wa3 a railway contractor and th»e 
contract was one of the series of contracts made 
by him during the course of his contract busi¬ 
ness. It must be observed that this business 
was different from his business as a railway 
contractor; and there is no material for holding 
that the assesses was making suoh contracts in 
tho course tf carrying on his business as a 
railway contractor and was working them as 
part of that business. The Inoome tax autho¬ 
rities have not proceeded on this footing. The 
Inoome-tax Officer held that the receipt in 
question was the result of carrying on tho 
business of quarrying and raising limestone 
from the Gangapur quarry. The Appellate 
Assistant Commissioner held that this sum was 
received in oourse of the business of dealing in 
limestone and dolomite for a Urge number of 
year 3 . The Tribunal merely stated that the 
contract was an ordinary commercial oontraot 
between the assesses and the Company, flo 
reference was made to tho business of the 
a* 8 e 38 eee as a railway contractor. It will thaa 
be seen that the view of the Tribunal is not 
borne out by the materiel on record. 

[181 The learned ouuneel for the Department 
farther submits that the sum in question was a 
compensation for lo=s of future profits and was 
thnsiincome from business receivable on breach 
of contract by the Compiny and not for sur- 
render of any contract or abandonment ot 
any restrictive oovenant therein. He relied od 
Burma Steimship Co., v. Commissioners o / 
Inland Revenue, (i93l> 16 Tax. cas. 67 and 
Cossimbazar Raj Wards Estate v. Commu- 
siomr of Income-tax, Bengal, 1946-141. T. B. 877. 
(A.I.B (94) 1947 cal. 67). In the former case Ilbs 
assessee who was car.ying on business of a ship¬ 
owner, including letting out ships on charter, 
received from the repairer of a ship com P e “'?' 
tion for delay in deiive.y of a repaired ship 
beyond the agreed time. The claim was for 

damages for lo.s of estimated P rofi * fo ' t it 
perod of delay. The asseesee contended that it 
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was a capital gain. Tbi9 contention was nega¬ 
tived on the ground that iha asse^e/s assets, 
namely, the ship, remained unaltered and the 
assesses received wr>at he would have receiVfd 
as a revenue by letting out the ship for the 
disputed period. An injury cause! by the 
breaob of agreement by the repai- er was infl oted 
on the assesses s trading and not on his capital 
asflets. Though it is sometimes difficult to 
distinguish between a oipital receipt and a 
revenue reoeipt, there can be no doubt that in 
that case the damages received would have been 
included in the tradiog aooount of the assesses. 
The case Commmbuar Raj Wci'ds Estate v. 
Commissioner of Incime tax. Bengal, 1946-14 
I-T.B. 377 : fA.T.R. (3l) 1947 Cal 871 is easily dis- 
tinguishable. It was the case of a lessor receiv. 
ing a sum of R3. 1 , 00,000 in payment of royally 
on the abandoned coal upon ceasing to work 
the mine. The payment was espre.-sly provided 
for in the leise acd therefore it was foreseen, 
known, anticipated, and provided for. It had 
its source in the agreement of lease itself where 
it was shown as royalty. It was therefore Dot 
a easaal receipt and was an income from other 
sources taxable under S. 13. 

[19] We are therefore of the opinion that in 
the ciroumstances of this oase the sum in ques¬ 
tion was reoaived by the assesses as a solatium 
for the surrender of the agreement dated 9-8-1940 
and was a oapital receipt and was tot liable lo 
assessment. We therefore answer the first 
question in the negative. 

[SO] In view of this answer, it is not neces¬ 
sary forthe purpose of this assessment to answer 
the second question. Unless the sum in question 
is an income from business, it is not liable to 
Excess Profits tax. 

[31] The asseasee thus saoceeds and is entitled 
to.the coals of thia reference from the Com¬ 
missioner. We assess counsel’s fee at Rs. 300 
for tho aseessoe and Bs. lco for the Commis¬ 
sioner, who will pay all tho costs of the refer¬ 
ence to tho assessee. A copy of this judgment 
be.sent to the Appellate Tribunal under 8. 66 (8), 
Inoomo-tax Act. 

Reference answered. 

A. I. R (38) 1951 Nagpur 179 [C. N. 36.} 
Mudholkar J. 

Sm, Vimalabai w/o Baburao Kshirsagar _ 

Applicant y. Baburao Shamrao Kshirsagar _ 

Non-Appliaant. 

Olvll Revo. No. 63 of 1950, D/■ 35-7-1950. 

Guardians and Wards Act (1890), S. 9 (1) _ 
Ordinarily reBldeV-Meaning - Hindu minor. 
Under the Hindu law, the father ia the natural 
guardian oi hla children and hie children muat be 
deeded to wide where he realder. Where a man hai 


Nagpur 179 

no permaoent abode, he mu9t be deemed to reside 
where he actually resides. It follows therefore tbat his 
children mast also ba deemed to reside at the place 
whtre be happens to reaide. [Para 7] 

Tbu* f where a Hindu miner has been living in 
Araraoti oontmuousy for over a year with her father, 
ibo *i»QSt be dteraed tc nside orcioarily = o Amraotl, 
though before going to Amraoli to live wi:h ber fa*her 
after he found employment there, sbe lived for the 
greater part cf her ehort life in Nagpur first with her 
parents aod thereafter with ber mother. During the 
period, the minor spent with her molb-r. in Nagpur, 
after the (hparture of her father, ebo (the mitnr) must 
be deemed to be in charge of the mother on behalf of 
the father who ia her natural guardian. So Nagpar 
cannot be €&id to bo the place of her legal residence. 

[Paras 7, 10] 

Anno. Goar, and Wards Aot, S. 9, N. 1. 

D. T. 3 fangalmo'rti ani P . S. Pultambkar — for 
Applicant; S. K. Dcthpande— for Non Applicant. 

Order.—This application for revision arises 
cut of proceedings under the Guardians and 
Wards Aot. 

[2] The applicant made an application under 
8 . 10 , Guardians and Wards Act, for the appoint- 
ment of herself as the guardian of her minor 
daughter Sudba who was born at Nagpur on 
36-4-1945. The applicant alleges that the ordi¬ 
nary place of the girl’s residence is Nagpur and 
states that on or about 16-4 1948 Smt, Radhabai, 
the paternal grand-mother of Sudba, took the 
girl to her own house in Dbarampeth for a short 
stay, promising to take her back agaiD to the 
applicant. She, however, did Dot keep her pro¬ 
mise but instead took Sudha to Amraoti where 
the applicant’s husband is serving as leoturer in 
the Vidarbha Mahavidyalaya. 

[3] It may be mentioned, incidentally, that 
the applioant and her husband lived together at 
Nagpur for several years after they got married. 
According to the applicant, ehe and bsr olildren 
were driven out of his hoosa by her husband in 
Deoember 1947 for reasons which it is not neoes. 
sary to go into here. The non.applioani disputes 
the allegation that the applicant was driven out 
of the house by him and says, on the other 
band, that she lived voluntarily with her father 
while the non-applicant lived in Dharampeth 
with his mother. He olaim3 to be a resident of 
Berar and admits that after his appointment as 
Leoturer at Amraoti he went there aloeg with 
Sudha, 

[ 4 ] The application was made at Nagpur. 
Aooording to the non-applioant, the Court at 
Nagpur has no jurisdiction beoause the child is 
aotually living at Amraoti since 16-4-1948 and 
he being the natural guardian of Sudba, she 
must be deemed to reside whero he lives. Ths 
lower Court upheld the contention of the non- 
applicant and retained the application for pre¬ 
sentation to the proper Court. 
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[ 5 ] Under S. 9, Guardians and Ward3 Act, 
an application for guardianship of the person of 
a minor has to be instituted at the place where 
the minor ordinarily resides. Tne question, 
therefore, is whether the minor can be said to 
reside, ordinarily, in the jurisdiction of the 
Distrct Cojrt of E^st Bsrar 83 ebe has been 
living there continuously for over a year with 
her father or whether she must be deemed to 
reside ordinarily in Nagpur where she has lived 
for the greater part of her short life, first with 
both her parents and thereafter with her mother. 
In AnUalala v. Dhirtndra Nail ?, 4S Cal. 677 : 
(A.I.B. (9) 1921 Cal. 303), a case under the 
Lunacy Act, the question arose as to what the 
expressions “reside" and “residence 1 mean. 
Mookerjee, Ag. C. J. in delivering the judgment 
of the High Court, observed : 

"The terms 'reside' and 'residence' have been 
subject of judicial consideration on diverse occasions 
and in relation to a variety of circumstances. The 
expression 'to reside' has been held to signify ‘to dwell 
permanently or for a considerable time', 'to have a 
eettled abode for a time,' 'to abide continuously,’ 'to 
have one’s donrcile or home,’ ‘to remain for a long 
time'. The term 'residence' has been taken &3 equiva¬ 
lent to 'the ab ding or dwelling in a place for some 
continuance of time’ and it has been said that to consti¬ 
tute a resid nee there mu6t be a settled fixed abode or 
intention to remain permanently, at least for a time, 
for business and other purposes. In R. v. North Curry , 
(1825) 4 B A* C 953 at p. 959 : (107 E. R. 1313) quoted 
in Eumud v. Jatindra , 38 Cal. 394 : (9 I. C 1S9). it 
was said that the word ‘resides’ where there is nothing 
to show that it is used in a more extensive sense de¬ 
notes a place where an individual eat?, drinks, sleeps 
or where h '13 family or h e servants eat, drink and 
6leep : Ex parfe (1931) 16 Ch. D. 484 at p. 

487 : (50 L. J. Ch. 394), Ford v. Dreic, (1880) 5 C. P. 
D. 59 : (49 L J C. P. 172), Lewis v. Graham, (188S) 
20 Q. B. D. 760 and Madho Prasad v. Walton. 18 
C. W. N. 1050 : (A. I. R. (1) 1914 Cal. 350). These and 
other cases show tbat the term 'residence* is an elastic 
word, of which an exhaustive definition cannot be 
given; it is differently construed according to the pur¬ 
pose for which enquiry Is made into the meaning of 
the term; the sense in which it should be U:cd Is am- 
trolled by reference to the object : Mahomed Shu/fli 
v. Laldxn Abdulla, 3 Bom. 227 and Shri Qosvami v. 
Shri Govardhanlalji, 14 Bom. 564. Thus for instance, 
under S. 3, Divorce Act, it was ruled in Bright v. 
Bright , 36 Cal. 964 : (4 I. C. 419) that in a petition 
for dissolution of marriage, where the husband and the 
wife had no permanent residence, the petit ; on could be 
entertained by the Court having jurisdiction over the 
place where they last resided together though for a 
short period. A narrower view has, on the other band, 
keen taken as to the true meaning of S. 5. Insolvent 
Act 1948 (11 and 12 Viet. C. 21); In re Ram Paul 
Sintjh , 8 C. L. R. 14 and In re De Momet , 21 Cal. 634. 
Again, with reference to Sa. 321 and 322. Bengal Mu¬ 
nicipal Act, 1684, it has been ruled in Radha Gcvinda 
v. Kumarkhali Municipality , 13 C. W. N. 1027 : 
(A. 1. R. (2) 1915 Cal 802) that a house, in wh ch a 
person occupied rooms, though he was absent occa¬ 
sionally on duty, might well be regarded as h ’13 resi¬ 
dence. Ia this connection, it may be observed that a 
comprehensive definition, based on the Roman Law 
tDlg. 50, tit. 1, 16, 20. 27. 203 ; Code Tit. 39, 7) was 


suggested in the case of In re Hawley , 1 Daly 638, 'a 
man's residence is the place where his family dwells or 
which he makes the chief seat of bis affairs or inte¬ 
rests.' But, whatever definition may be frame! or 
adopted, there is one fundamental point of view which 
must not be overlooked. The term 'residence* may be 
used in two senses, the one denoting the personal habi¬ 
tual habitation, the other the constructive, technical 
an! legal habitation. When a person has a fixed abode 

where he dwells with bis family, there can be no doubt 
as to the place where he resides : the places of his 
personal and legal residence are the same. When, on the 
other hand, & persoo has no permanent habitation or 
family, but dwtlls in different places as he happens to 
find employment, there can equally be no doabt as to 
the place where he resides, he mu»t be considered as 
residing where he actually or personally resides." 

[6] It is true, as held in LaUta v. Parama 
Prasad, I. L. R. (1S40) ALL. 569 : (A. I. R. (27) 
1940 ALL. 829) that the fact that the minor ia 
found to reside at a particular place at the time 
the application for appointment of hia or her 
guardian is made does not determine jurisdic¬ 
tion. In this case the applicant was the fa'her 
of the minors who wa3 ordinarily a resident of 
Benares. The non-applicant was his mistress and 
the minors were the children born out of their 
illicit connection. They were born at Benares 
where the applicant and the non-applicant lived 
together for 6 or 7 years. Thereafter, the non- 
applicant left Benares with the minors three or 
four months before the application was made 
and went to her father’s village Sbadiabad 
which was situate outside the jurisdiction of the 
District Court at Benares. It wa3 on these facts 
that the learned Judge came to the conclusion 
that the minors must be deemed to reside ordi¬ 
narily in Benares. This case is the opposite of 
the present one in one respect in that the appli- 
cant here is the mother and not the father and 
is therefore distinguishable. 

[ 7 ] Under the Hindu law, the father is the 
natural guardian of his ohildren and his children 
must be deemed to reside where he resides. As 
observed by Mookerjee A. 0. J. where as here, a 
man ha 3 no permanent abode, he must be 
deemed to reside where he actaally resides. It 
follows therefore that his children must also be 
deemed to reside at the place where he happens 
to reside.. No doubt, here the father did reside 
in Nagpur with the applicant and his children 
inclnding Sudba for a few years and, after 
finding an employment at Amraoti, went there 
without the applicant and their ohildren. Dur¬ 
ing that period the applicant must be deemed to 
be in charge of the children on behalf of the 
father who is their natural guardian, as would 
follow from the decision in In the viattiT 0 ] 
Prankrithna Surma t 8 cal. 969: (11 O. L. B. 6), 
and so even though the ohildren continued to 
stay on in Nagpur, it would not be correct to 
say that Nagpur was the place of their legal 


1 


1961 ‘ Gopal Jairam v. State op Madhya Pradesh (Mudholkar J .) Nagpur 181 


residence, even though they actually resided 
there. 

[8] I wag referred by the learned counsel for 
the applicant to the dooieions in In the matter 
of Lovejoy Patell, I. L. R. (1943) 2 cal. 551: 
(A. I. R. (31) 1941 Oal. 433) aDd Robert Ward 
v. Vehhand, 31 Bom. 121: (i I. c. 262). The first 
of these oases follows the Allahabad case and is 
distinguishable on the ground that there tbe 
minor wa3 ordinarily resident within the Ordi¬ 
nary Original Civil Jurisdiction of tbe Calcutta 
High Court and bad only temporarily gone out 
of it. As regards theseoond case.it is only neces- 
sary to say that the question there was mainly 
of “domioile” and not eo muoh of “residence”. 
Therefore, it is also distinguishable from the 
present. 

[9] On the other hand, it would seem to me 
that the faots on whiob the deoision in Chiman. 
lal Oanpat v. Rajaram Maganchand. I. L. B. 
(1937) Born. 318: (A. I. B. (31) 1937 BOm. 166), 
reBts, and on which the non-applicant relies, 
resemble in some respects the faots of this case. 
In that case, the minor ordinatily lived with her 
unole at Kolhapur but used to visit Poona off 
and on and stay with another unole. She thns 
had no permanent abode. On one occasion ehe 
stayed in Poona for eight months and her unole 
there got her engaged to a resident of Poona. 
The question was whether Poona or Kolhapur 
wa9 her ordinary place of residence. The Court 
held that Poona must be deemed to be the place 
where ehe ordinarily reiided. This decision oon- 
forms to tbe view taken in Atulabala Chowdhu- 
rani v. Dhirendra Nath Saha, 18 oal. 677: 
(A, l. B. (8) 1931 Oal. 803), and with respect I 
agree with it, 

[lol In my opinion, therefore, tbe minor must 
be taken to reside ordinarily at Amraoti and so 
the District Court at Nagpur has no jurisdiction 
to entertain tbe application. Accordingly, I 
affirm the order of the Court below and dismiss 
tbe application for revision with ccets. Counsel's 
fees Re. 16. 

V-B'B. Application dism'ssei. 

A. I. B. (38) 1951 Nagpur 181 [0. N.37.] 

Modholkar J. 

Qopal Jairam — Applicant v. StUe of 
Madhya Pradesh — Respondent. 

Miao. Peln. (M) No. 8 of 19:0, D/• 9-5-1950. 

(a) Constitution oi India, Art. 226—Mandamus- 
Writ to State Government to re-constitute muni- 
cipal committee. 

Where ihe petitioner <nmplains that becaaso ol the 
inaction of the Stato Government he hue not been 
able to (zeroise big rights a9 a member and vice-pre¬ 
sident of the superseded muoiclpW committee, which 
he would bo able to exeroise if the committee were re¬ 


constituted, this Is a kind of case in which a writ of 
mandamus can issue, though whether to issue It or 
not would be in the discretion of tbe Court. (Para 3] 

(b) Municipalities -C. P. and Berar Municipali¬ 
ties Act (II) (2] ol 1922b S. 57—Supersession order 
—Amendment of-—An order of supersession under 
S. 57 (2) ior a specified period, once passed, cannot 
be subsequently amended by ihe Provincial Gov¬ 
ernment.—C. P. General Clauses Act (I [l] of 
1914), S. 20—General Clauses Act (1897), S. 21. 

[Para 6] 

(c) C. P. General Clauses Act (I [1) cl 1914), 

S. 20—‘ Order"—Whether means only legislative 
order or any order (Quart) — General Clauses Act 
(1897), S. 21. (Para 6] 

Anno. GeD. Cl. Act, 8. 21, N. 1. 

T P, Naik with M. Adhik.iri —Jor Applicanti T. L, 
Sheod) t Advocate-General—Jor th$ Stato . 

Order.—Thia is a petition under Act. 226 of 
tbe Constitution. The petitioner is a rate-payer 
of Nagpur. It is common ground that the Nag. 
par Munioipal Committee was dissolved in the 
year 1912 under 8. 67 (l), 0. P. and Berar Mu¬ 
nicipalities Act, 1922, on the ground that it was 
not competent to perform the duties imposed on 
it under the Aot. After dissolution of the Munici¬ 
pal Committee fresh elections were held almost 
immediately. The petitioner was one of tbe per¬ 
sons who was elected as a member of tbe com¬ 
mittee. Later on, tbe peititioner was eleoted as 
one of the two vice-presidents of the Munioipal 
Committee. The Commiltee functioned till De¬ 
cember 1947, when it was supereedfd under 
sub-s. ( 2 ) of 8. 57 on the ground that it continu¬ 
ed to be incompetent to perform its duties under 
tbe Aot. The period of supersession set out in 
tbe order passed by tbe then Provincial Gov- 
eminent was two years from the date of super- 
session. On 27-11-1949, i. o, before tbe expiry of 
tbe period of two years, the Provincial Govern¬ 
ment amended tbe previous order of superses¬ 
sion by substituting the words ‘two years and 
six months or till snob time tbe Corporation at 
Nagpur starts working whichever is earlier, for 
the words ‘two years’ contained in the original 
order. 

[ 2 ] Tbe contention of the petitioner is that it 
was not within tbe competence of tbe Provincial 
Government to amend tbe previous order. Ac¬ 
cording to him, the provisions of s. 67 ( 4 ) made 
it obligatory upon tbe Provincial Government 
to reconstitute the Municipal Committie after 
the expiry of the period of supersession set out 
in the original order. He, therefore, made thia 
petition for tbe issue of a writ of vuudamut 
against the State Government requiring them 
to reconstitute the Munioipal Committee. 

[3] Tbe first question is whether even assum- 
ing that the interpretation placed upon tho 
relevant provisions of law on behalf of the 
petitioner is oorreot this Court bos jurisdiction 
to issue a writ of mandamus to the State 
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Government. This Court had no power to issue 
a writ of mandamus till the inauguration of the 
Constitution. Article 226 of the Constitution 
oonfers power on this Court to issue varioas 
kinds of writs including a writ of mandamus 
for the enforcement of fundamental rights and 
for any other purpose. What the petitioner 
seeks is not the enforcement of a fundamental 
right, but even so the words 'for any other pur¬ 
pose' are, in my opinion, wide enough to cover 
a case of the kind we have here. Furlber, while 
it is true that in England a writ of mandamus 
oannot issue to a government unless there is a 
statutory provision in that regard, Art. 226 
specifically provides that such a writ can issue 
even to any government in an appropriate case. 
The purpose of a writ of mandamus i3 to supply 
defects of justice, and it has been held in Eng¬ 
land that such a writ will issue to the end that 
justice may be done iu all cases where there is 
a specific legal right and no speoific legal remedy 
for enforcing such a right, or where although 
there is an alternative legal remedy a person has 
no such mode of redress which is not less conve¬ 
nient, benefnial and effective. Further, while a 
writ of this kind can be issued as a corrective 
for official inaction, it has been accepted in Eng. 
land that the issue of snob a writ is in the discre¬ 
tion of the Court. The petitioner complains 
that because of the inaction of the State Govern¬ 
ment be has not been able to exercise bis rights 
as a member and vice-president of the supersed¬ 
ed Municipal Committee, which he would be 
able to exercise if the committee were recons- 
tituted. Therefore, according to him he is un- 
able to enforce bis legal right. Admittedly, 
there is no specific legal remedy for enforcing 
the right, and eo, according to him, this is an 
appropriate oaso in which a writ of mandamus 
should bo issued. I am of opinion that if the 
interpretation put upon the relevant provisions 
of law by the petitioner is correct, this i3 a kind 
of ca3e in which a writ of mandamus can issue, 
though whether to issue it or not would be in 
the discretion of the Court. 

[4] The next and the most important question 
is whether the S:ate Government were bound to 
reconstitute the committee under S. 67 (l) after 
the expiry of the period of two years eoecifisd 
in the original order of supersession. The ans¬ 
wer to this question depends upon whether the 
former Provincial Government had power to 
amend the previous order in the manner done 
on 27.11.1049. 

[5] Section 57 (3) is in the following terms : 

“if afcer fn-sh election the new cimmittee continues 
to bo incompetent to perform, or to make default in tbo 
performance cf. eu?b duties or exceed* or abuses its 
powers to a grave extent, tbe Provincial Government 
may, by an order etatiog tbo reasons, therefor, pub- 


a. i. a 

lished in the Official Gazette declare the committee 
to be incompetent or in default, or to have exceeded or 
rbos‘d its powers, as the case may be, and euperaede 
it for a period to be specified in tbe order." 

Nothing in this sub-section or in any other sub¬ 
section of 8. 57 or in any other provision in the 
C. P. Municipalities Act is there anything which 
empowers the Provincial Government to amend 
its previous order. Section 20 0 P.GmeralClauses 
Act, is, therefore, pressed in aid by the learned 
Advoca'e General. That seotion reads as follows: 

“Where, by any Provincial Act, a power to issue 
orders, rules, bye laws or notification is conferred, then 
that power includes a power exerolEable in tbe like 
manner and subject to tbe like sanction and conditions 
(if any), to add to, amend, vary or rescind any orders, 
ruleB, bye-laws or notifications 60 issued." 

It is, however, contended on behalf of the peti- 
tioner that tbi3 provision would apply only to 
a legislative order and not to the bind of order 
which the Provincial Government are empower¬ 
ed to pass by S. 67 ( 2 ). In support of this 
argument reliance is placed upon the opinion of 
Niyogi J., in Vtnkatesh Yeshwant v. Emoeror , 
A.I.R. (25) 1938 Nag. 613 : (40 Cr. L. J. 897 P.B.). 
In that case the question was whether it was 
competent to the Provincial Government to 
cancel theic previous order under S. 401 (1), 
Criminal P.C., granting remission of the wholeor 
part of the sentence of a convioted person. The 
learned Judge was there considering the provi¬ 
sions of 8. 21, General Clauses Act, 1897. That 
section is similar to 8. 20 , O. P. General Clauses 
Act. The only difference between the two sec¬ 
tions is that whereas the former applies to a 
Central Aot or Regulation the latter applies to 
a Provincial Aot. Niyogi J., held that an order 
passed under S. 401 (i), Criminal P. 0., is not 
a legislative order and that consequently it can¬ 
not be cancelled or amended under 8. 21 , 
General Clauses Act, 18J7. Ilis opinion is there¬ 
fore in point. I may, however, point out that 
the particular case subsequently went before a 
Full Bench of this Court. The learned Judges 
constituting the Full Bench did not think it 
necessary to pronounce any opinion on this 
particular point. They however, held that even 
if 8. 21 applies to an order passed under 3.401, 
Criminal P. C., the power given by S. 91, must 
be subject in any particular cafe to the special 
legislation (the special legislation in that case 
beings 401 , Criminal P. C.) and tbo ciroum- 

staDCes. . 

feJ Here, too as in the case b'foro the bull 
Bench, it seems not quite necessary to decide 
whether the 'order' cooiem;Jated iu tbe relevant 
provision of the General Clauses Aot must bo a 
legislative onler or whether it oau bs 'any order. 
For, it seems to me contrary to the provisions 
of S. 57 , 0. P. Muaio palities Aot, to hold that 
an order of the kind once passed can be amended. 
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supersede a municipal committee is the incompe¬ 
tence etc. of the municipal committee. It is after 
taking ioto consideration the circumstances 
obtaining at the time of supersession that the 
Provincial Government speci6es the period of 
supersession. By virtue of S. 57 (9), consequent 
on the supersession of the municipal committee 
all members thereof vacate their (ffioe as su;h 
members. The result of this is that there is no 
munioioal committee as such after the order of 
supersession takes effect. Now S. 20 , C. P. 
General Clauses Act, provides that the power 
conferred by it to amend an order can be exer¬ 
cised in the same manner as and subject to the 
same conditions to which the original order 
could be passed under the special law. The 
necessary conditions for supersession of a muni¬ 
cipal oommiltee are, (a) the existence of the 
committee and (b) its incompetence ets. After 
the supersession of the municipal committee, 
these two conditions ceaas to exist, and there¬ 
fore it would not, in my opinion, be within the 
competence of Government to amend their pre¬ 
vious order. If I may point out, an amended 
order takes effeot from the date on which the 
amendment is made, and therefore it must be 
shown that the conditions for the passing of 
the origioal order existed also on the date on 
which the amendment wa9 made. 

17] In the view I take it must follow that the 
6tate Government are bound to reconstitute the 
Municipal Committee. I mu9t. however, take 
notice of the fact that the City of Nagpur Cor. 
poration Aot has recently been enacted by the 
Legislature and that it may be brought into 
force any day. It will, therefore, serve little 
purpose to reconstitute the Committee now. At 
the same time, it is necessary to vindicate the 
right of a person who under i ho law as it stands 
to-day, would be entitled to serve as a member 
of the committoe after its reconstitution. I, 
therefore, direct the State Government to 
reconstitute the municipal committee as required 
by 8. 57 (4) 0. P. Municipalities Aot, within a 
reasonable time. I consider that a month would 
be a reasonable time. It would however, be open 
to the Government to give effect to the City of 
Nagpur Corporation Aot at an early date and 
thus obviate the reconstitution of the commit¬ 
tee; for, in that event, the C. P. Municipalities 
Aot will cea9e to apply to the City of Nagpur, 

[8l Costs of this application will fco borne by 
the State Government. Counsel 8 fee its. 100 , if 
certified, 

V'B.B* Petitim allowed. 


Prolhadrli Ganpatlal — Apphcayit v. Diii- 
lalram Sumera-Non-Apphcant . 

Civil Revo. No. 478 of 1949, D/- 16-3 1950. 

(a) Civil P. C. (1908). O. 21, Rr. 58 and 63 — Suit 
filed under R. 63 pending — Order under R. 58 is 
not conclusive and does not operate as res judicata 
between parties. I Para , 4 J 

Anno C. P. C, 0.21, R.58 N.23; 0.21,R.63 N. 16. 

<b) Civil P. C. (1908). O. 21, Rr. 58 and 100 — 
Objection under O. 21, R 58 failing — Claimant, 
when can object under R. 100. 

Theie is nothing in 0. 21. It. 100 which precludes a 
Court from entertaining an objection lo dispossession 
filed by a claimant. whose objection under R. 53 haa 
failed and wbo-e su ; t under R 63 is pending. Tbe only 
ground on which a Court can be preveo'ed from 
enquiring into thj objection would be ‘res judteata.' 

[Para 5] 

Anno. C. P. C., 0. 21 R. 53 N. 23; R. 100 N. 2. 

(c) Civil P.C. (1908), O. 21, Rr. 58 and 100 -Scope 
of inquiry under. 

Tbe scope of inquiry nnder 0. 21, R. 59, is not the 
Earns as that of one under 0. 21, R, 100. Under R. 68 
the main question to be decided is whether the property 
is bable to attachment or not. Under R. 100, tho thing 
to be de ermiurd is whether Uo person wbo bas been 
di>possefS'd is other than tbe judgment debtor (or bis 
repetitive): A.l. R. (20) 1933 Cal 233; A. I. It. (20) 
1933 All 959 and A. I. R. *(22) 1935 Pat. 122, Com- 
men’«d upon. (Parse 6, 7] 

Anno. C. P. 0., 0. 21 R. 53 N. 20; R. 101 N. 6. 

(d) Civil P. C. (1903), S. 115 _ Another remedy 
open. 

Ordinarily, tbe High Court will not interfere in revi¬ 
sion with an erroneous order of a subordinate Court, 
when another remedy Is open; but whore sime unusual 
circuras'ancea obia'n, It may beootne necetsary for it 
to rectify the error. (Para 8] 

Anno. C. P. C., S. 115 N. 8. 

V. K. Sang )ii ani S. P. Kotwal — for Applicant. 
AI.R.Bobdeand 7. V. Jakatdar—for Non Applicant. 

Order. — This is an application for revieion 
against an order dismissing an application under 
o. 21. B. 100, Civil P. C. 

(2) The applicant claims to be the lessee o! 
a bouse from tha julgment.debtor, having taken 
a registered leass from him on 16-1-1916 for 10 
years. He also olaims to have been a lessee of 
this houee for 4 or 6 years prior to tbe exeontion 
of tbe registered lease deed. A few months after 
tbe execution of the lease, oneDbaopat obtained 
a money decree against tbe judgment-debtor, in 
execution of which be attaobed the house in 
question and put it to tale on 23.8 1948. After 
tbe attachment of the hoaae, tbe applicant pre¬ 
ferred an objeotion under 0 . 21, R. 58. This 
objeotiou was dismissed, and thereafter he insti¬ 
tuted a suit under o 21, B 63, for obtaining a 
declaration in bis favour regarding tbe validity 
of his lease. It appears that the applicant did 
not or could not obtain stay of proceedings with 
the result that tbe house was aotually sold and 
later taken possession of by the non-applioank 
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who i9 the auction.purchaser. The applicant 
thereupon made an application under 0 . 21 , 
R. ICO, for restoration oi possession, but it was 
dismissed summarily. 

[3] The reasons given by the lower Court for 
dismissing the applicant’s application are as 

follows: 

“In Miscellaneous Judicial Case 6 ot 1943, I had 
decided that the le*?e deed wistikeo with a view to 
defraud the creditors. That finding stands and its efiect 
is that the applicant cmnot be tak*u to be a lessee. 
Delivery of actual possession t) the purchaser was thus 
proper." 

[ 4 ] It would thus appear that acoording to 
[the lower Court, its orc’er in thp objection pro. 
ceedings operated as res judicata. Tuat order, 
however, cannot be regarded a3 conclusive be- 
cause the applicant’s suit under o. 21, R. 63, is 
pending. This follows from the decision of their 
Lordships cf the Privy Council in Annamalay 
v. Thornhill , A. T. R (18) 1931 P. C. 263 : (1?4 
I. 0. 330. Lord Thankerton who delivered the 
judgment has observed a9 follows: 

‘The appellant maintained that, under this provision, 
no decree, from which an appeal lies and has in fact 
been taken is final between the parties 60 a9 to form 
res judicata, wlrlo tho respondent contended that ‘uch 
a deoreo was final between the parties and formed res 
judicata until it was set aside on appeal. Ii tbeir 
Lordships' opinion, tho former view is the correct one, 
and whore *n appeal lied tho finality of the deoreo on 
such appeal beiDg takeD, is qualified by tbe appenl and 
tho decree is not final in tbe sense that it will form 
res judicata as between the 6ame parties.” 

I must thoreforo bold that the Court below 
failed lo exeroiso jurisdiction vested in it by law 
by refusing to inquire into the application on 
merits. 

[6l It is, however, argued on behalf of the 
non-apolicant on the authority of tbe decisions 
in Bhola Nath v. Bara Duari , A. I. R. (so) 
1933 cal. 233: (141 I. C. 100 ), Baij Nathv. 
Khedu Ram, A. I. R. (20) 1933 ALL. 959 : (147 
I. c. JCO 2 ) and Rasanandralh v. liatha Sahu, 
148 I. C. 334 : (A. I. R (22) 1936 Pat. 122) that a 
olaimaDt, whose objection under 0. 21, R. 68, has 
failed, has no right to have recourse to 0. 21 , 
R. 100 , and that his only remedy is by way of a 
Buit under 0. 21, R. 63. There is nothing in 
R. 100 which precludes a Court from entertain. 
iDg an objection to dispossession in such circum. 
stances. Tbo only ground on which a Court can 
bo prevented from onquiring into the objection 
would bo ‘res judicata'. But, as I Lave already 
pointed out, upon tbo view taken by their Lord¬ 
ships tho former order cannot operate as res 
judicata after the institution of a euit under 
B. 63. 

[61 Tho three decisions relied on by learned 
counsel are based on tbe view that tbe scope of 
inquiry under 0. 21 , H. 88. is tbe same as that of 
one under 0. 21, B. 100 . With great respect to 
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the learned Jadges of the three High Courts, I 
would say that this statement is a little too 
wide. 

[7] Under R. 68 the main question lobe decid¬ 
ed i3 whether the property is liable to attach, 
ment or not. Under R. 100, the tbiDg to be 
determined is whether the person who has been 
dispossessed is other than the judgment-debtor 
(or bis representative). It i3 possible that while 
property may be liable to attachment it may 
yet not be possible for the decree-holdet to dis¬ 
possess a person in possession thereof in execution. 
Immovable property in possession of a tenant 
of a judgment-debtor is undoubtedly liable to be 
sold in execution of a decree againBt that judg¬ 
ment debtor. At tbe same time, R. 96 makes it 
dear that oven after the sale of the property the 
tenant cannot be dispossessed. What the auction- 
purchaser is entitled to alter the sale is merely 
symbolical possession of the property purchased 
by him. Thereafter, it may be open to him to 
terminate tbe tenancy or tbe lease, according to 
the terras of the conlraot between the tenant 
and tbo judgment-debtor or according to law, 
but be cannot etraightway obtain physical 
possession of that property in execution. More- 
over, where a tenant wrongly makes an objection 
under R. 68 and fails, he is not precluded from 
seeking restoration of possession if he is actually 
dispossessed in execution by the auction-pur- 
chaser. Under the circumstances, lam of opinion 
that the matter is one whioh has to be inquired 
into by tbe exeoutiDg Ooort. 

[8] It is then argued that tbe applicant bas 
a right to institute a suit under 0. 21, R. 103, 
and that it would not be right for this Court to 
interfere in revision. It bas been held in BaVelal 
v. Monoharlal, I. L. R. (1944) Nag. 806: (a. I. R. 
(3l) 1944 Nag 296), Praqilal v. Ehilawansingh, 
I. L. R. (1946) Nag. 683 : (A. I. R (33) 1946.Nag. 
393), Ramkishorelal v. Eamal Narayan, l.L.R. 
(1946) Nag. 96 : (A. I. R. (34) 1947 Nag. 67), and 
Kashirao v. Ramchandra, 1. L. R. (194S) Nag. 
262 (a. I. R. (35) 1948 Nag. 362) as well as in a 
number of other cases that the rule that this 
Court sbould not interfere with an erroneous 
order of a subordinate Court, when another re¬ 
medy is open, is not a rigid one. Ordinarily, of 
course, this Court will not interfere, but where 
6ome unusual circumstances obtain, it may be¬ 
come necessary for this Court lo rectify the 
error. 

[ 9 ] In the present case, what has happened is 
that during the pendenoy of the applicant’s suit 
under 0 . 21, R. 63, ho bas lost possession of the 
property. Ntturally, therefore, it was not neces¬ 
sary for him to meke a prayer for possession of 
the property. So, even if the suit under R. 63 
succeeds, the applicant will not be able to obtain 
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possession of the property without instituting 
another suit. Having instituted one euit already, 
it would not be right to drive him to a second 
suit whether under R. 103 or under some other 
provision. The best course therefore would be to 
interfere in revision and remit the case to the 
lower Court for decision on merits. 

[10] For these reasons, I set aside the order 
of the Court below, and direct that it shall pro- 
oeed with the determination of the application 
of the applicant oi merits. Costs of this appli¬ 
cation will abide the event. Counsel’s fee Rs. 60. 

V.S.B . Revision allowed. 


A. I. R. (88) 1991 Nagpur 185 [C. N. 39.] 

Hemeon and Mudholkar JJ. 

Mohammad Hanif—Applicant v. State of 
Madhya Pradesh. 

Mi so. Pern. No. 2i of 1950, D/. 10-5 1950. 

(a) Inftux from Pakistan (Control) Act (1949), 
S. 7—Conviction under Ordinance —Appliesbility v 

Bearing In mind the provision! of 8. 9 (2), a con¬ 
viction under the Inflax from Pakistan (Control) Ordi¬ 
nance 1948, would render the provisions of S. 7 of the 
Aot applicib’e in the same mannoc as a conviction 
under tho Act or the commission of an offence under 
the Aot. [Para 3] 

(b) Criminal P. C. (1898), S. 530 -Order void for 

want of jurisdiction h nevertheless valid unless 
set aside by competent Cou»t. (Pdra 4] 

Anno. Cr. P. 0., S. 530, N. 9. 

(c) Infux from Pakistan (Control) Act (1949), S. 7 
— Influx from Pakistan (Control) Ordinance (1948) 
—'Validity-Govt, of India Act (1935), S. 42-Con¬ 
stitution of India, Arts. 19 and 13. 

Tho Influx from Pakistan (Control) Ordinance (1948) 
was not ultra vires of the powers of the Governor- 
General. So also, S. 7 of the Influx from Pakistan 
(Control) Aot (1949) is not ultra vires of the powers 
of the Legislature in so far Q3 the persona of the 
Indian domicile are concerned. [Para 6] 

Further, the reatriotions imposed by the Ordinance 
and the Aot by tho introduction of permit system 
being in the interests of the general public consequent 
on the partition of the country and reasonable were 
not incoosiatcnt with Art. 19 U) of the Constitution. 

[Para 7] 

M. Y. Sharif—for Applicant; T. L.Shcodo , 
cate-General—for the State. 

Order.— This is a pstitiou under Art. 226 (l) 
of the Constitution for the enforcement of the 
fundamental rights conferred by the Constilu- 
tion under Art. 19 (l). 

[2] It is common ground (hat the petitioner 
went to Karachi in June 1948 and returned to 
India on 14-11-1348 on a temporary pormit valid 
(or two months. Thereafter ha applied to the 
Deputy Commissioner. Nagpur, for the issue of 
a certiGcate of permanent residence in India. 
No 8uob certiGcate was given to him, and the 
petitioner was asked to leave India by 20-1 1949. 
It may be mentioned that the petitioner has 


his home in Nagpur where the members of 
his family live However, in pursuance of the 
order served on him by the Deputy Com- 
missioner, Nagpvr, Le left this place on 19-1-1949 
for Bombay. From there ho went to Karachi 
by sea and landed there on 30-1 1949. He tben 
went by air from Karachi to Dacca on 3 2 1949. 
He left Dacca immediately after reaching there 
and entered the Indian Union. He eventually 
returned to Nagpur, but the exact date of the 
his return is not on record. On 25 9-1949 the 
petitioner was challaned under cl. 5 (t), Influx 
from Pakistan (Control) Ordinance, 1948, read 
with R. 12, Permit System Buies. The case 
against him was tried summarily and be was 
convioted and ssnteuced to a fine of Ra 60. The 
petitioner did net challenge tho conviction and 
sentence passed on him and paid tbe fine. 
Despite the conviction of the petitioner ho con¬ 
tinued to stay in Nagpur, and it was not till 
27 12-1949 that he was arrested for the purpose 
of bsiug removed out of India under 9. 7, In- 
flux from Pakistan (Control) Act, 1919, which 
was passed on 22-1-1949, which superseded the 
Ordinance under which the petitioner was oon. 
victed. At pres-nt he is in detention in tbe 
Central Jail, Nagpur. His deportation from 
India has been stayed by this Court in view of 
tha petition made on his behalf in Deoember 
last for the issue of a writ in the nature of 
habeas corpus under S 491, Criminal P. 0. After 
the petition was argued, it was withdrawn and 
the present petition was made, pro3umibly on 
tbe ground that Art. 226 confers on this Court 
wider powers than s. 491, Criminal P. 0, 

[3l Section 7 of the Act reads as follows ; 

" Wlthiat prejudice to tbe provisions contained in 
S. 5, tho Csntrri Goternmoot nny, by genorM or 
apodal order, direct tbe removal fron India of any 
porno who has ODinrahted, or against whom & reason¬ 
able suspicion exist3 that be has committed, an otfoooe 
under this Act. and thereupon any Officer of Govern¬ 
ment shall have all reasonable powers necessary to 
enforoe saoh direction , 99 

It is argued on behalf of the State Government 
tint as tbe petitioner was convicted under cl. 6 
(1) of tbe Ordinance or, alternatively, as be has 
committed or against whom a reasonable eus- 
pioion exists that he ha3 committed an offenoe 
under the Ordinance he is liable to be removed 
under 8. 7 of the Act. Bearing in mind tbe pro- 
vi9ion9 of 9. 9 (a) of tho Aot wo are o’ear that a 
conviction under the Ordinance would render 
the provisions of 8. 7 of the Aot applicable in 
tbe eamo manner a9 a oonviotion und^r the Ao|i 
or the oommission of an offecoa under the Aot.' 
The question, therefore, is whether tbe oonvio. 
tion cf the petitioner under cl. 5 (l) of the 
Ordinance or, alternatively, the fact that he 
returned to India, after having gone to Karaohj k 
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via East Pakistan amounts to an offence under 
the Ordinance. 

[41 In so far as the conviotion of the peti¬ 
tioner under cl. 5 (1) of the Ordinance is con¬ 
cerned it is pointed out by Shri Sbareef, who 
appears for the petitioner, that it is wholly void 
under S. 530(q), Onminal P. C. because though the 
offence is punishable with the imprisonment for 
one year the case against tbe petitioner was 
tried by summary procedure. In support of his 
contention ,»he learned oounsel relieson'a decision 
in Queen.Empress v. Gusein Gaibu t 8 Bom 
307. In that case a person was tried of an offence 
without jurisdiction and acquitted, and the 
question was whether be could be retried in 
respect of the same offence without having the 
acquittal set aside. The Court held that the 
trial was wholly void under 8. 510, Criminal 
P. C. and that it was not necessary for the High 
Court to upset the acquittal before a retrial 
oould be bad. Tbis decision was considered in 
Rakhu S<m/ v. PavchananMancfol I.L.R (1937) 
2 Cal. 116 : A.I R. (24) 1937 Cal. 256: (33 Cr L. J. 
688), and was disapproved. In that case it was 
held following tbe de3ision in Emperor v. Yena, 
6 Cr. L. J. 237 : (4 L. B. R. 49) that an order 
which is void for want of jurisdiction must 
nevertheless be regarded as valid unless it is set 
aside by a Court of competent jurisdiction. In 
tbe latter case it was observed as follows : 

“From a conparhon ol tbe language of S. 530 with 
that of S. 629. Criminal P. C.. we think it may be 
Inferred that the Legislature did not intend th*t a 
proceeding of a duly constituted Criminal Court, which 
is void for want of jurisdiction, should be treated as a 
nullity and disregarJei, unless and until it is eel aside 
by a Court of competent jurisdiction ” 

With great respect to tbe learned Judges of tbe 
Bombay High Court, we think that tbe reason 
given by the Burma Court is indeed very weighty 
and that we would not be justified in ignoring 
the fact of the petitioner’s conviotion, even 
though, prima fade, the offence was not triable 
by eummary procedure. Toe propsr oouree for 
the petitioner would have been to move this 
Court in its oriminal revisional jurisdiction to 
have his conviotion quashed. But he has not 
taken that couree even up till now. At the 
moment, we are exercising our jurisdiction under 
a eptoial provision in the Constitution, and it is 
not open to us while doiDg so to act or purport 
to act under the Criminal P. 0. and quash the 
conviotion here and now. On tbe other hand, we 
are bound to aooept the fact of conviction as 
oonolu-ive, whether or not any offence was 
aotually committed by the petitioner and whe¬ 
ther tbe trial held was or was not regular. 

[ 5 ] Then it is 0 intended that the Ordinance 
itself was ultra vires of the powers of the 
Governor-General. The power of the Governor. 


General to frame an Ordinance is contained in 
S. 42 of the now defunct Government of India 
Aot, 1935, as amended by the India (Provisional 
Constitution) Order, 1947. In that seotion the 
Governor-General was empowered in certain 
circumstances to make an Ordinance, whioh 
would be valid for not more than six months, 
baviog the same force as a law passed by the 
Dominion legislature and subject to the same 
restrictions as the power of the Dominion Legis¬ 
lature to make law9. It is contended that under 
B. 100 of the Aot the Dominion Legislature was 
empowered to legislate only on matters contain¬ 
ed in the Federal Legislative List and the 
Concurrent Legislative List. It is further pointed 
out that item 17 in the Federal Legislative List 
enabled the Dominion Legislature to legislate 
on questions relating to the admission into and 
migration or expulsion from India of persons 
who are not British subjects domiciled in India. 
Therefore, it is contended that the Ordinance 
of 1948 in eo far as it permitted the regulation 
of entry into India of British subjeots domiciled 
in India is ultra vires of the powers of the 
Dominion Legislature and consequently of the 
Governor-General. 

[6] Tbis argument wholly ignores s 6. Indian 
Independence Aot. Sub-section (l) of that sec¬ 
tion dearly provides that tbe Legislature of 
each of tbe two Dominions of India and Pakis¬ 
tan shall have full power to make laws for 
the Dominion concerned including laws hav¬ 
ing extra-territorial operation. Sub seotion ( 2 ) 
lays down that no law and no provision of any 
law made by tbe Legislature of either of the 
two Dominions shall be void or inoperative on 
the ground that it is repugnant to the law of 
Eog’and or to tbe provisions of the Indian 
Independence Aot or of any existing or future 
Act of Parliament eto. That section further pro¬ 
vides that no law passed by the Legislature 
could be disallowed by His Majesty or reserved 
for the signification of His Majesty’s pleasure. 
Finally, it makes clear that no law ol Parlia¬ 
ment of the United Kingdom passed on or after 
the appointed date shall extend or be deemed to 
extend to either of the Dominions. It is therefore 
abundantly clear that from tbe moment the 
Indian ^dependence Aot came into force all the 
residuary powers enjoyed by the Parliament 0 
the United Kingdom in relation to India were 
exercisable by the Dominion Legie ature Conse- 
quently, then, the Dominion Legislature bad on 
the date on which the Ordinance was pawed 
power to pass a law having the same effeot as 
the Ordinance. In view of tbe emergency the 
Governor-General had, under 9. 42, Government 
of India Act, an identical power to promulgate 
an Ordinance. For these reasons we repel the 
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contention of the petitioner that the Ordinance 
wae ultra vires. Further, for the same reasons 
we repel the argument of the learned counsel to 
the effect that the provisions of 3. 7, Influx from 
'Pakistan (Control) Act, 1949, are ultra vires of 
'the powers of the Legislature in so far as persons 
'of Iodian domicile are concerned. 

[ 7 ) In the view we t»ke, it is clear that the 
petitioner is liable to be deported from the 
Indian Union. No doubt, Art. 19 (l) of the 
Constitution oonfors a right of freedom of move- 
ment on a citizeu of India, but that right is 
eubjeot to cl. (5) of Art. 19. Uoder that clause 
the rights conferred by sub.cls. (d), (e) and (f) of 
cl. (1) of Art. 19 will be subjeot to the operation of 
any existing law in so far as it imposes reasonable 
restrictions on the exercise of any of the rights 
conferred by the said sub-clauees in the interests 
jof the general public. The introduction of the 
permit system amounts to imposition of restric- 
Itions on tbo exercise of the rights conferred by 
jsab-ol. (d) of Art. 19 (l). Tnis restriction was 
imposed in the interests of the general pnblio 
consequent on the partition of the country. On 
the face of it, they are reasonable restrictions, 
and therefore the Ordinanco which has now been 
replaced by the Act omnot be regarded as in¬ 
consistent with Art. 19 (l). 

[8] la this view we are clear that no infringe¬ 
ment of the fundamental right of the petitioner 
has taken place. Consequently we must uphold 
his detention and withdraw the order passed by 
this Court stajing doportation. 

(9l It will be open to the State Government 
now to deal with the petitioner in any manner 
authorized by law. The State Government will 
no doubt, however, take cognizance of the fact 
that the present order is based on a pure teobni- 
oality so far as the petitioner’s oonviction is 
concerned. He was convioted in a trial which 
fl. 630, Criminal P. 0., renders void and, addi- 
tionally, he should not have been convioted 
because it was open to him at the relevant time 
to oome into India from Eastern Pakistan. 

V.B.B. Detention upheld. 

A. I. R. (38) 1931 Nagpur 187 [G. N. 40.] 

Modholkar J. 

Balkishan Nathani—Plaintiff —Appellant 
v. Laxmanrao and others—Defendants—Rts- 

pondints. 

flwood Appeal No. 161 of 1914, D/- 23 8-1949. 

Contract Act (1871), S 23 _ Contract lor sale ot 
Immovable property -Debt laws—C. P and Berar 
Relief ol Indebtedness Act (XIV (I4)nf t939’, S IS. 

Thare is nothing in 8 15, R lief ot Indebtedness 
Aot, wbioh renders a contract for the sale of Immov¬ 
able property void. Wbira suoh a oontract provides 
wr the complete diaoharge of tbo debts of tho oreditor 


no question of defeating the claims ot tbe creditors 
uoder 8 15 (2), Relief of lodebtedoese Aot, oan arise 
and the cootract is not void under 8. 23, [Paras 6,7] 
Anno. Con. A:t, S. 23, N. 7. 

P. R. Padhye 10 th A. P. Sen — }or Appellant ; 
T. P. Naik—Jor Respondents. 

Judgment.—This is a plaintiff’s appeal aris¬ 
ing out of a suit for damages for breach of con¬ 
tract. 

( 2 l It is common ground that on 10 4-1911 
respondents 1 and 2 and their deceased father 
Bhaiyaji entered into a oontract for tbe sale of 
IQ acres of their nnahk makbuja land situate in 
Raipur for Rs. 1700 to the appellant. Accord¬ 
ingly, the appellant paid them a sum of Its. 100 
and held the balance for payment to their cre¬ 
ditors Venkat Rao and Mt. Bhagirathi Bai. It 
may be mentioned that Bhaiyaji bad made an 
application in tbe year 1940 for the eettlement 
of bis debts to the Debt Relief Court, Raipur and 
that on 29.3-1941 that Court had actually fram¬ 
ed a echeme for the eettlement of the debts. 

[3] On 18-4-1941 Bhaiyaji and his eons exe- 
cuted a sale deed in favour of the plaintiff but 
that document was not registered. Immediately 
after the execution of the document bhaiyaji 
gave a notice, Ex. P-2, to the plaintiff repudiating 
the transaction and alleging that his signature 
was taken on the sale deed while he was in a 
"senseless condition." On SO-4-1941 he and his 
sons entered into a oontraot to sell the same 
property to defendants 4 and 6 for Bs. 2200 and 
executed a sale deed in their favour on 16-5- 
1941. 

[ 4 ] Being deprived of his bargain and having 
lost even the earnest money he had paid to 
Bbaiyaji the plaintiff brought the present suit 
claiming tbe return of tbe earnest money aDd 
also a sum of-Rs. 600 by way of damages. 

[6l The defence is that by virtue of tbe pro¬ 
visions of 3. 15, Relief of Indebtedness Aot, raid 
with s. 23. Oontraot Aot, tbe contract entered 
into by the plaintiff with Bbaiyaji is void and 
that, therefore, no right to olaim damages ari¬ 
ses, Both the Courts below have upheld the de¬ 
fence. 

[6] It is no doobt true that under 8. 16 ( 2 ), 
Relief of Indebtedness Aot, a transfer of im¬ 
movable property made by a debtor in respeot 
of whose debts the Debt Relief Court has fram¬ 
ed a Bcheme is void udess that transfer was 
made with the sanotion of the Deputy Commis- 
sioner wilhin whose jurisdiction the dobtorordi- 
narily resides. But here we have only a 
oontract. There is nothing in S. 16 ibid whioh 
renders a oontraot of this kind void. 

[7] The respondents’ learned counsel, how- 
ever, says that 3. 23, Contract Act, renders tho 
oontraot void as its objeot oan be said to bs one 
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whioh is forbidden by law or to be of “such a 
nature that, if permitted, it would defeat the 
provisions of any law.” Section 15 ( 2 ), Relief 
of Indebtedness Act, provides that 

‘The Deputy Commissioner =hall no! svnetion aDy 
transterolsuch properly unless he is satisfied that such 
transfer will not defeat the claims of any creditor the 
payment of whose claims ha3 been ordered by such 
soheme." 

Here the contract provided for the complete 
discharge of the defendants'debtsand, therefore, 
no question of defeating the claims of creditors 
at all arose and so the Deputy Commissioner 
was bound to sanction the transfer. The object 
of the contract clearly was to relieve the debtor 
of all his liabilities. Tho object of the Relief of 
Indebtedness Act i3 the same. In the circums¬ 
tances it cannot bo said that the contract is void 
under s. 23 ; Contract Act. 

[8] I would also advert to the decision of 
their Lcrdehip3 of the Privy Council in Mortal 
v. Nanhehl, 26 N. L. R. 333: (A. I. B. (17) 
1330 P. C. 287). There tho defendant had agreed 
to transfer his village along with the cultivat¬ 
ing rights in the sir land. The argument that 
tho transfer of cultivating rights in sir land with, 
out the permission of the Deputy Commissioner 
being void the agreement, in so far as it related 
to thoso rights was ineffective was negatived 
by their Lordships on the ground that the ven- 
dor must be deemed to have agreed to obtain 
the Deputy Commissioner's permission for the 
proposed transfer. The principle underlying this 
decision would apply to the present case. 

[9] I am, therefore, clear that the agreement 
dated 13-4-1941 is enforceable at law. 

[10] The Courts below have found that the 
defendants have committed a breach of con- 
traot. Since the contract is good at law it fol¬ 
lows that they are liable to answer in damsgee. 
Bat before damages can be awarded to the plain¬ 
tiff he must establish a basis for them. Tbe only 
basis on which the plaintiff hasdaimed damages 
is that, according to him, tbe defendants agreed 
to pay Rs. 600 as damages in case of breach of 
conlract. This agreement was denied ly tbe de¬ 
fendants. Thus the parties were at issue on the 
point. The trial Court, however, did not frame 
any issue thereon- Naturally, therefore, there is 
no finding on it. The case must then go back. 

Ill) For these reasons I set aside tbe decree 
of the lower appellate Court and remand the 
oase to tbe trial Court for ascertaining whether 
an agreement to pay Rs. 500 as damages for 
breach of contract wa3 in fact entered into or 
not. If the Court finds that such an agreement 
was ontered into it should bear in micd tbe 
provisions of 8 74, Contract Aot, and say what 
the amount of damages should be. Cost shall 
abide the event. So far as respondents 6 and 6 


a. i.a 

are concerned the appeal stands dismissed with 
cost. 

D. H. Order accordingly, 
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Modholkar J. 

Punamchand Ganeshdas — Applicant v, 
King. Emperor. 

Criminal Revo. No. 737 of 1949, D/ 4-5*1950. 

(a) C. P. and Berar Sales Tax Act (XXI [21] of 
1947), S. 8 (1) — Registration certificate — Who 
should obtain. 

It is not every dealer but only a dealer liable to pay a 
tax under the Act, who Is required by S. 8 (1) to obtain 
a registration certificate. [Para 3] 

(b) C. P. and Berar Sales Tax Act (XXI [21] of 
1947), S. 2 (g) - ‘Sale 1 exp’ained. 

For a transaction to be regarded a9 a rale under 
S. 2 ig) there mast le a transfer of property In tbe 
good3. Where gooda are merely oidered but delivery Is 
not given or taken and there is nothlrg from which it 
can be ascertained that the property iD the goods haa 
actually been transferred from the seller to the buyer 
it cannot be said that there was a sale. A contract of 
sale is not the same thing as sale. [Para 3] 

R. S. Dabir — for Applicant ; W. B. Pendharkar , 
Oovt. Pleader—for the State. 

Order.—The applicant haa been convioted 
of an offence under S. 24 (1) (a) C P. and 
Berar Sales Tax Act, 1947 (xxi [21] of 1947) and 
sentenced to pay a fine of Rs. 10. 

U] The applicant is the owner of a printing 
press in Acvi. He does job work only. According 
to the prosecution he iB a 'dealer' within the de¬ 
finition of the expression obtained in 8. 2 (o), 
Sales Tax Act, that the turnover of hie business 
for the year 1915-46 was in excess of Rs. 5,000, 
that he was bound to obtain a registration certi¬ 
ficate under 8. 8 (l) of the Act, and that he 
contravened the provisions of this seotion. Ao- 
oording to the applicant he is not a dealer within 
the definition of the expression contained in the 
Act and that tbe work he dcos, dees not amount to 
gale of goods. Farther, according to him, the 
turnover for the year l9ic 46 was not Rs. 5,000 
because he was entitled to deduot from the 
value of orders placed with him during that 
year a sum of R3. 367-14-0, which represented 
bis bill for certain pamphlets published by him 
but delivery of which wa3 not taken by the per¬ 
son who placed the order for printing. According 
to him, after deducting this amount his turnover 
for tbe year 1345-46 would oometo R3. 4,881-1.00 
only and thus would be below the taxable 
quantum prescribed by tbe Act. 

[3] It is cot necessary for the purposes of 
this case to decide whether the applicant is a 
dealer o: whether the work he does amounts to 
sale of goods, because, in my opinion, be mast 
succeed on the third point raised by him. It iBj 
not every dealer who is required by 8. 8 (l) 
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.obtain a registration certificate. Tbe provision 
‘requires only a dealer who is liable to pay a 
tax under the Act to obtain each a certificate. 
Aooording to the Act every dealer whose turnover 
during tbe year preceding the commencement 
of the Act exceeded the taxable quantum is liable 
to pay tax. The word ‘turnover’ is defined in 
cl. Ij> of S. 2 . The definition is as follows: 

‘Turnover’* means the aggregate of the amoaotg of 
sale priceg and partg of sale price6 received or receiv¬ 
able by adealer in respect of the sale or supply of goods 
or in respect of the sale or supply of gaols in tbe 
carrying oat of any contract, effected or made duriDg 
tbe prescribed period;... 

This definition clearly contemplates tbe sale or 
supply of goods, and so we must go to the de- 
finition of sale contained in the Act. Clause (g) 
of 8. 2 defines 'sale' as follows: 

“ 'Sale' with all its grammatical variations and 
cognate expressions means any transfer of property in 
goods (or cash or deferred payment or other valnable 
consideration, including a transfer of property in goods 
made in coarse of the exeoatioa of a oontract. hot does 
not include a mortgage, hypothecation, oharge or 
pledge 

From this definition, it is dear that for a trans¬ 
action to be regarded as a sale there must be 
a transfer of property in tbe goods. Where 
goods are merely ordered bat delivery is not given 
or taken and there is nothing from which it can 
be ascertained that tbe property in tbe goods 
ha3 aotnally been transferred from the seller to 
the buyer it cannot be said that there was a 
aale. A oontract of sale is not the same thing as 
aale. It may be that here the applicant would 
be entitled to sue the person who placed the 
partionlar order with him for damages and may 
ba able to recover damages from him, but what 
he receives by way of damages would not be 
regarded as sale price. 

fl] For these reasons I hold that the parti¬ 
cular transaation doee not amount to a sale and 
that therefore the applicant was not bound to 
obtain a registration certificate. Since he was 
not bound to obtain a registration oertifioate 
biai failure to obtain one does not render him 
liable under S.S4 (i) (a) of tbe Aat. Hie oonvic- 
tion is bad in liw end is accordingly set aside, 
so also the sentenoe. The fins, if paid, is ordered 
to be refunded. 

V'S-B. Conviction ut aside. 


A. I. R. (88) 1981 N8gpur 189 [C. N. 42 
Hidayatullah and Modholkar JJ. 

Nandgopal Dulichand Qvrilyar—Accui 
—Appellant v. The State. 

Criminal Appeal No. 204 of 1950, D/. 4-8-1950. 
Crlmina 1 Trial- Evidence _ Evidence addu. 
^•accused 03 ,n . de,ence -Admissibility ag.l 


Merely because certain evidence bag been adduoed 
in a case not by th; prosecution but by one accused In 
big defence it is ret rendered inadmissible against 
another accused. It may be otherwise where that 
other accused had no opportunity of cross examiniog 
the particular witnesses who have deposed against him 
or where he hag not teeo given an opportunity by the 
Magistrate or the Judge to explain tlo circa me Uccea 
appearing in each evidence. Even though that be so. 
when evidence which wag available to the prosecution 
but no: produced by them is instead produced by some 
other accused person, there is no guarantee about its 
truth and therefore it must be received with caution 
and regarded wiih suspicion. Cafe laic referred; 
A.I.R (23) 1936 Bom. 154, Bel. on. [Para 9] 

Dr. T. J. Kedar, G. L Shrivastava and V. T. 
Eedar —/or Appellant; IF. B. Pendharkar, Govern- 
»rent Pleader—tor the State. 

Judgment. — The appellant Naudgopal has 
been convicted of an offence under S. 202 , Penal 
Code, read with 9. 34 thereof for the murder of 
one Dalsingh of Monza Dhana on 23 12-1949 
and sentenced to death. 

[2] According to the prosecution, tbe appel¬ 

lant along with his brother Rajaram (who is 
absconding) and one Rambieal attacked with 
lathis Dalsingh when he had gone to answer the 
call of nature on the morning of 23-12-1949 
and inflicted numerous injuries on his person. 
Dalsingh succumbed to these injuries within a 
few hours of the assault. The motive for the 
crime is said to be enmity between the family 
of the appellant and (hat of the deceased whioh 
had already taken in the past the toll of the 
life of Duliohand, the father of the appellant. 
This was about 16 to 1 Q years ago and the, 
person responsible for Dulioband’s death was' 
Pooran, tbe brother of the deceased. , 1 

[3] As Rajaram is absconding, i he appellant 
and Rambisal were the only persons who were' 
tried together. We may mention at the outset 
that originally two more persons, Ramgnpal,! 
another son of Duliohand, acd one Kalkaprasad 
were charged with the offence before tbe Court 
of the Committing Magistrate. The Committing 
Magistrate, however, discharged them on the 
ground that there was no evidence against them' 
and framed charges ODly against the appellant 
and Rambisal. Tbe Sessions Court acquitted 
Rambisal and convicted the appellant alone. 

U1 The prosecution sought to prove tueir 
oa ; e primarily from the evidence of three eye¬ 
witnesses, namely. Sm Sukhrani, (p. w. 4 ) the 
widow of Dalsingh, Jagannath (p. w. e) and 
Rikhiram (p. w. 8). They also rely on the 
evidence of Mnlu (p w. 6) as affording indirect 
corroboration to the evidence of R'khiram 
(p w. 8). The prosecution also sought to prove 
a dying declaration made by Dalsingh inorimi- 
nating the appellant, Rambisal and Rajaram. 

[5] The learned Additional Seseions Judge 
who tried tbe oase, refused to rely, on the mil 
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dence of Sm. Sukhrani (p. W. 4) and Jagsnnath 
(p. W. 6) and also disbelieved the evidence 
relating to the dyiDg declaration for reasons 
with whioh we a’e in agreement but relied oa 
the evidence of Rikhiram tP. W. 8) and Mulu 
(p. \V. 6). The learned Government Pleader has 
not pressed for consideration the evidence of 
Sm. Sukhrani and Jagannath or the evidence 
regarding the dying declaration led on behalf 
of the prosecution but has instead eoug-it sup. 
port from some evidence led by Rambisal in 
bis defence on whioh the learned Additional 
Sessions Judge has also relied. Besides this 
material, there is nothing on whioh reliance is 
placed on behalf of the prosecution. 

[6] Before dealing with the evideoeo of 
Rikhiram (P. W. 8) and Mulu (P- w. 6), we 
think it desirable to consider the defence evi- 
dence whioh found favour with the learned 
Additional Sessions Judge. That evidence con¬ 
sists of a document (et. D 3) and the testimony 
of Narbadaprasad (D. W. a). The document was 
produced and Narbadaprasad was examined on 
behalf of the aooused Rambisal. It was eo-ght 
to be prove! from this evidence that tbe assault 
was committed only by a Gurelya (ihe appellant 
is a Gurelya tut Rambisal is not) and that tbe 
deoeased was saved by Bikhiram (p. w. 8). 
Reliance is placed upon this evidence by the 
learned Government Pleader to show that 
Rikhiram’s presence at the incident is oonclu- 
sively established thereby. The question is 
whether we should use this evidence against the 
appellant. 

[7] On the question whether the evidence 
adduced in his defence by one accused can be 
used against another aocused. Courts in India 
have taken somewhat divergent views. In 
Bahoru v. Emperor, A. I. R. (12) 1925 ALL. 769: 
(26 or. L. J. 1010) it ba9 been held that the 
evidenoe led in his defence by one acoused oan- 
not be treated as prosecution evidence against 
another acoused. No reasons are, howover, given 
by the learned Judge for taking this particular 
view. A similar view has been taken by the 
Lahore High Court in Chatur Bhuj v. Em. 
ptror, 12 Lah. 385 : (a. I. R. (18) 1931 Lab. 67 : 
82 Or.L.J. 672) and in Amarnaih v. The Crown, 
42 P. L. R. 870. In the last mentioned oase, it 
was observed that if the particular witnesses 
had been genuine witnesses, they would have 
been examined on behalf of the prosecution. 

[8] In Chaman Lai v. Emperor, a.i R. (27) 
1£40 Lab. 210 : Ul Or. L. J. 639) Young 0. J., 
has held that tbe testimony of witnesses exa- 
mined in defenoe on behalf of one accused and 
cross examined on bebalf of another acoueed is 
admissible as against the latter. In support of 
this view, reliance waB placed on Bam Chand 


v. Hanif Sheikh, 21 Cal. 401. No reference 
was, however, made to tbe previous two deoi- 
sion3 of the same Court. In Aung Than v. 
The King , A. I. R. (24) 1937 Rang. 640 : (99 
Cr. L J. 255) a view similar to that taken by 
Young C. J , w as adopted and the decision in 
Chatur Bhuj v. The Crown , 12 Lah. 886 : 
(A. I. R. (18) 1931 Lab. 57 : 32 Cr. L. J. 672) was 
distinguished. Io Shapurji Sotabji v.Emperor t 
A. I. B. (23) 1936 Bom. 164 : (37 Or. L. J. C88) 
the view taken was that the statements of wit¬ 
nesses produced by one accused though rot 
inadmissible against a co-accused must be 
reoeived with caution and regarded with 
suspicion. 

[9] It seems to us that merely because certain 
evidence has been adduced in a case not by the 
pro-eoution but by one acoused, it is not render¬ 
ed inadmissible against another aocused. It may 
be otherwise where that other acoused had no 
opportunity of cross examining tbe particular 
witnesses who have deposed against him or 
where he has not been given an opportunity by 
the Magistrate or tbe Judge to explain thecir- 
oumstances appsating in suoh evidence. Even 
though that be so. we agree with tbe learned 
Judges of the Bombay High Court that when 
evidence whioh was available to the prosecution 
but not produced by them is instead produced 
by some other accused person, there is no 
guarantee about its truth and, therefore, it must 
be received with caution and regarded with 
suspicion. In the present case, we may point 
out that Rikhiram (p. W: 0) has completely 
absolved Rambisal and so the main object with 
which the evidence of Narbadaprasad (d. W. 2> 
was adduced and the dooument, Ex. D-3, put m 
by Rambisal appears to be to establish the 
presence of Rikhiram on the scene of ooourrenoe 
and thus ensure his acquittal by throwing the 
blame on the appellant and Rajaram. We may 
mention that all this evidence was available to 
tbe police and since they did not think it proper 
to avail themselves of that evidence, it would 
be fair to oonolude that they oid not regard it 
as genuine. If they discarded that evidence as 
not genuine at one stage, it would certainly cot 
be open to them to place reliance on it later 

finding that Rvmbisal has already been acquitted. 
In tbe ciroumstanoes, therefore, we think i* 
extremely unsafe to rely upon the evidence o 
Narbadaprasad (D. W. s) and to regard Ex. d * 


a genuine document. » 

[lO-lll That leaves now the evidence ot 
khiram (P. W. 8) and Muln (P. W. 6). [The 
jrdships then discussed tbe evidence of tbe. 
tnesses and proceeded thus :] Even this state- 
sot of the witness is not by itself sufficient to 
criminate the appellant. Thus, though we do 
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not disbelieve the evidence of Mala, it does not 
follow therefrom that everything that Rikbiram 
h&3 deposed to ia true. 

[ 12 ] We may also mention that as against 
this very unsatisfactory evidence, there is the 
evidence of six defence witneasee, supported by 
certain documents, whioh clearly establishes the 
alibi of the appellant, According to the appel¬ 
lant, he left Dhaoa on 22nd December, went to 
a village called Parasia where he purohased a 
oow after borrowing Rs. 60 from one Suraj- 
prasad (d.W. 4) and left for Dhana on the 24th. 
The Musafari Register (bx. D-6) clearly shows 
that the appellant was at Parasia from 22 nd 
to 2ith December. It is dear from Ex, D-5, 
whiob is a stamp paper purchased by the appel¬ 
lant for executing a bond, that this stamp paper 
was purchased on 23rd December. Sbriram 
Pande (d. W. 6 ) has deposed that the appellant 
purohased it at 8 o’olook from him on 23rd 
December at a village called Jaitpur which is 
dose to Parasia. We see really no sound 
adequate reasons for diabelieviDg this evidence 
and accepting instead the extremely doubtful 
testimony of Rikhiram (P. w. 8). 

[13] Having given our most anxious consi¬ 
deration to the evidence adduced in this oase, 
we think that the guilt of the appellant is not 
proved beyond reasonable doubt. Therefore, 
disagreeing with the learned Additional Sessions 
Judge, we set aside the oonviotion of the appel¬ 
lant under 9. 802 , Penal Code, and the sentence 
of death passed on him and direot that he be 
set at liberty. 

D.B.B. Appeal allowed. 
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Modholkar J. 

Daltappa Mahadappa— Accused-Applican 
v. Secretary, Municipal Committee, Buldana- 
Non-Applicant. 

Criminal Revn. No. 29 of 1950, D/- 23-5-1930. 
*<■>?• P- and Bei “ r Prevention of Adulteratio: 

under S \ 5 j 1 ' 1 11 “ Presumptior 
under S. 5 (1) when can be drawn. 

Where milk is analysed by the analyst a week atte 
the samples were takeD, no presumption of adulterate 
under 3. 5 (1) oan be drawn in the absenoe of proof o 
the manner in whioh the eamplog were sent and thi 
ooDdmon in which the milk was when the samples wen 
received by blm. [p„ a la 

?■ and , Berat Prevention of Adnlteratioi 
,1" f2 r } , of , »»». S. 5 (2) - Examination o 
Analyst-Criminal P. C. (1898), S. 510. 

«vJ be - tt | CCa3ed . Bhou,d not bfl deDied the right to tes 
the opinion of the Analyst by hta examination as s 
witnesi when the conviction U based solely on hii 

oplDion * fp»r« 

Anno. Cr. P. C., B 610 N. 8. 1 

a Ta r i , b9 and &• Sheorsy — /or Applicant 
£• N. Khtrdtkar—for Non-Applicant. 


Order. — This order will also govern the 
decision of Criminal Revn. No. 29 of 1950. The 
applicant in each oase was convicted at a sum¬ 
mary trial of an offence under B. 5 (2), O. P. 
and Berar Prevention of Adulteration Act and 
sentenced to pay a Sue of Rs. 51. Each of them 
was ordered to pay id addition compensation of 
Rs. 1-12-0 to the non applicant. 

[ 2 ] The non-applicant is the Municipal Com¬ 
mittee at BuldaDa. Its case is that on 18-1.1949 
eaoh of the applicants offered for sale milk 
which was not of the standard fixed by the Pro¬ 
vincial Givernment by the NOtifn. No. 3775-160. 
XV of 19*1, dated 30 6-1943, under 8. 5 (l) of 
the Aot. It is admitted before me that each of 
the applicants offered milk for sale and that a 
sample was taken Iherefrom and sent by the 
Municipal Committee for analysis to the Public 
Analyst, C. P. and Berar. 

[3] Eaoh of the applicants however denied 
that the milk was adulterated. 

[4] The milk in question was buffalo milk, 
and the standard prescribed therefor by the 
notification to whioh I have already referred is 
6 % fat and 9% solids excluding fat. According to 
the report of the Publio Analyst the sample of 
milk sent to him in each case contained 8% fat 
and 6.74% solids other than fat. 

[6] The point raised is that the report of the 
Publio Analyst is of no value in the absence of 
his own evidence and in the absence of evidenoe 
to show how the eample in eaoh case was sent 
to him. While the learned counsel for the 
applicant admits that under sub-s. ( 2 ) of s. 11 
of the Act, the certificate given by the Publio 
Analyst may be used in evidence of the fade 
therein stated in any inquiry, trial or other pro- 
ceedings under the Act, he oontends that the 
value to be attached to the cerlifioate would 
depend upon the faots and oiroumstanoes of every 
oase. H»points out that where the article sent 
for examination is capable of disintegration or 
of undergoing radioal ohaDge in composition, it 
must be shown that the composition of the 
sample seDt had not undergone any ohaDge since 
ita transmission. He has relied extensively on a 
book called 'Milk: Production and Control’ by 
Harvey and Hill in order to show that milk 
undergoes rapid and considerable obemical 
change unless it is kept under refrigeration. 

[6l At p. 11 of the book the subjeot ‘Bacteria 
found in Milk’ is dealt with. Amorg other things 
the learned authors have observed; 

“Despite their minute eiae, bieterla can aoooroplish 
a great deal in various directions. It has been proved that 
laoto-aoid oraanlims whioh are present in milk in 
varying numbers even when produced under oleau 
conditions, oan oonsnme their own weight of food eaoh 
hoar. They absorb food over their entire surface and. 
emit waste products, generally aoids, into (he milk.” 
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Then at p. 13 it ia stated: 

"Tbe acid producing oreanisms cause an alteration 
in tbe character of the milk which endsinputrefaction. 
Tbe factors which decide tbe rate of this change are 
(a) the quantity originally present in the milk, (b) 
tho temperature at which the milk is kept. If milk 
with a high bacterial content is kept above a tempera¬ 
ture of 60° F. ( conditions are favourable for early and 
rapid souring.” 

Than at p. 16 it i3 stated: 

"In some milks ncid develops to a considerable extent, 
while in others fermentations take place. Seventy 
degrees F. sees tho rapid development of the lactic- 
acid organisms, principally tho Streptococcus laotis.” 

Them at pp. 177 178 they elate: 

"The keeping properties of milk depend upon the 
number of bacteria contained. Bacteria multiply more 
rapidly at high .temperatures than at low, and the 
higher tho temperature the more rapidly do they in¬ 
crease, thU being especially the case with those or¬ 
ganisms which cause rapid souring and objectionable 
flavours in milk. ... The bacteria most commonly 
found in ra'lk grow m re rapidly at temperatures above 
60° F. At temperatares above 70° F., milk speedily 
sours, if the liquid contains as lew as 10.0CO bacteria 
and is held at GO 0 F., it will become sour in fifty-three 
hours. If the same milk is held at 50° F. f it will not 
sour for eighty-six hours. Every effort should there¬ 
fore be made to ensure that the milk is cooled to a tem¬ 
perature as low as i3 possible under the prevailing 
circumstances.” 

Where milk is kept in its natural condition for 
a long time, I take it, therefore, that its fat and 
non fat content would be reduced. Since milk is 
so readily liable to change in composition the 
learned authors enjoin upon various precautions 
in the matter of collection of samples and their 
transmission to a laboratory. Thus, at p. 359 thoy 


s&y: 

■•it 19 essential to the proper standardisation of 
Bampling that all samples should bo colleoted in accor¬ 
dance with principles laid down for Designated Milks 
in Memo. 139/Foods (January 1937) Irsued by the 
Minister of Heal.h-This sample should be deli¬ 

vered Intsot to the bacteriologist, . . - When the milk 
has b-'en obtained, it should be paoked In ice In a 
suitable carrying case, and should bo kept under these 
conditions until it arrives at tbe laboratory^Tbis pre¬ 
caution is particularly essential if tbe saddles have 
to travel some distance,. . . In any oase, if milk can¬ 
not be delivered to the laboratory within fifteen 
minutes of sampling, ice should always be wed except 
in the case of pasteurised or other heat-treated milks. 

The authors enjoin that the milk should be col¬ 
lected in sterile glass bottles, which should be fitted 
with acourately-fitting metal or glass stoppers. 
They also emphasize that the bottles after being 
filled with liquid from the dipper should be se- 
curely stoppered and paoked in ice in a suitable 
box and also say that it is important that each 
bottle should be filled as full as possible in order 
to exolude the maximum amount of air. 

[8] The learned authors also attaoh great 
importance to the faot that milk is tested as 
soon a/tor the sample is taken as possible. In 
this connexion their suggestions to the local 
authorities are: 


“Whichever method is used, it is advisable that the 
laboratory should be situated adjaoent to the district 
concerned, in order to prevent any delay in transmitt¬ 
ing samples ... it wxitd appear highly desirable that 
every Council 6hould provide its own laboratory and 
not rely on testing being carried out by outside bodies 
as so often is the case.” 


[9] As regards the fat content of milk, the 
learned authors observed as follows at p. 394: 

"It is important to remember that the Sale of Milk 
Regulations, 1939, provides that a sample of milk 
containing less than 3 per ceDt. of fat or less than 8 5 
per cent, of other solids is to be presumed, for the pur¬ 
poses of the Food and Drugs Act, 1938, not to be 
genuine until the contrary is proved. This limit for 
fat is exceedingly low when modern scientifio princi¬ 
ples of farming arc considered as the average fat 
content of milk from a mixed herd rarely falls below 
3.5 per cent. Milk of individual animals, however, 
frequently fails to reach th standard fixtd $ this 
discrepancy being very noticeable amongst F*d*8* eo 
animals from which it might be expected that milk 
would bo of the highest obtainable standird. Because 
of these variations and to prevent injustice, provision 
has been made for ‘appeal to tbo cow* samples to be 
taken when necessary. Should suoh samples fall below 
the specified standard, an appeal may be allowed.” 

Thoa, the mere faot that fat and non-fat solids 
in any given sample of milk are below those 
prescribed does not lead to the inevitable infer¬ 
ence of adulteration. In this case there is evi¬ 
dence to show that there was 'an appeal to tbe 
she-buffalo’ (if I may so put it) and that the 
sample of milk taken at the instance of the 
owner of the buffalo gave an analysis which 
showed fat and non-fat solids to be well below 
the prescribed percentages. In England, there¬ 
fore, 'the appeal* would have been allowed. 
Here too that should be done and for identical 


jasons. _ 

[ 10 ] Then at p. 405 the learned authors ob- 
jrve as follows : 

‘Added water may be suspected under the folio vmg 
rcumatances : (a) Fat percentage below 3 per cent. 
>) Percentage of non-fatty solids below 8.5 per cent. 

) Percentage of total solids below 11.6 per cent. (d) 
ercentage of ash bslow 0.65 per cent W 1?r 0 eezl “ 8 ‘ 
oint nearer to zero than 0.660 C. (») Speciflo 
ravity less than 1.027. (g) Refractive Index leas 

3 l“must be reiteraUd that tbe above facts only Pjlnt 
j suspici n of added water, if being impossible lo dif 
Irentiate between uttered milk and miMuh . 
aurally po'.r in fatty or non-fatty solids by the 
ractioal U36 of the above data.” 

• • • 9 * K5 

Although genuine milk umally contains some 87.6 
er cent, of water, other samples, tbongb genuine, m y 
ontain more or less.” * 

"bese observations indicate how diffioult it te to 
irove adulteration in a given ca9e. 

[ 11 ] Tbe learned authors then state : 

"Because of obaDgee which occur ( io B nf Thta sub 
lelore souring takes place the peroentageoftbs en^ 

tance can only be determined whe “ m ’’ k 'v'® 8 “u th . 
his reason it is desirable that milk should reac 
analyst at the earlieet possible moment after sampling 
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maintained, if necessary, in a eweet condition by means 
ot ice.” 

This increases the importance of refrigeration of 
samples and of avoidance of delay in analysing 
them. 

( 12 ] In the present case, the samples were 
taken on 18 - 1 -1949 and despatched to Nagpur the 
same day. They were received by the Public 
Analyst on 20-1-1949 and analysed by him anpa- 
rently on 24-1-1949. There is no evidence to show 
whether the bottles which were used were ster- 
lized and were securely stoppered and whether 
milk was sent under refrigeration. Further, 
there is nothing whatever to show about the 
condition in which the simples were received by 
the Publio Analyst. BaariDg iq mind that the 
m'lk was analysed by the Analyst almost a week 
after the samples were taken, the absence of 
proof of the manner in which the samples were 
sent and the condition in which the milk wa3 
when the samples were received by him detracts, 

, in ray judgment, from the value of his certifi¬ 
cates. 

(131 No doubt, sab-9, (l) of 3. 5 creates a pre¬ 
sumption of adulteration in respect of an article 
of food examined by the Public Analyst; but 
whether such a presumption must bo drawn 
mast neoessarily depand upon the facts estab- 
liahed in each case. For, it is dear from the 
-opinion of Harvey and Hill, that the composition 
of milk undergoes a rapid change unless the 
milk is either pasteurised or unless it i 3 sent 
under refrigeration. Therefore, it had to be 
established that the samples in question were 
sent under refrigeration. They have led no evi¬ 
dence to that effeot. In the circumstances, I am 
of the opinion that no presumption under s. 5 (l) 
•can properly be raised in this oase. 

[14] That apart, in this case the applicant 
had made an application to the Court below for 
examining the Publio Analyst as a witness, either 
in Court or on commission. This request was, 
however, disallowed by the trial Magistrate 

• without assigning any reason for it. It seems to 
me that it was highly improper to turn down 
the request and that too in a summary way, 
particularly because the whole case depended 
upon (he opinion of the Analyst. 

[15) I may here refer to a decision of the 
Allahabad High Court in Eappu v. Emperor , 
66 ALL. 229 : (a. I. R, (20) 1933 ALL. 837 : 35 
Or.. L. J. 280), where dealing with a oase in 
which a person had died of areenio poisoning 
tho learned Judges held that where a oase de. 
pended solely upon the opinion of the Chemical 
Examiner, he ehould be examined as a witness 
in the case. This oase was later followed in 
UjaQir Singh v. Emperor , a. I. R. ( 26 ) 1939 
Lah, 149 : (40 Or L. j. 676). I would say with 
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respeot that these ca=e3 lay down a salutary rule, 
and that in a case like the present one it would 
not be ia consonance with the well-established 
principles of administration of justice to deny 
the right to an accused person to test the opinion 
of an expert on the basis of which he is sought 
to he coodemtied. When such opportunity was 
not afforded to the accusfd person, the opinion 
of the Public Analyst can carry little weight, 
and so cannot be regarded as an adequate basis 
for conviction of the accused person. 

[ 16 ] In the view 1 take it would follow that 
little value oan be attached to the report of the 
Publio Analyst on which reliance is placed on 
behalf of the non-apilicant in both these cases. 
I, therefore, allow the applications for revision 
made by each of the applicants and set aside 
the conviction and the sentence passed on each 
of them. The fine and the compensation, if paid, 
are ordered to be refunded. 

D.H. Convictions set aside. 
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Hemeon asd Modholkab JJ. 

Slate Government, Madhya Pradesh v. 
Bo\ha and another — Respondents. 

Criminal Appeal No. 42 of 1950, D/- 26 4-1950. 

(a) C. P. and Berar Foodgrains Control Order 
1945. Cla. 2 (c) and 3 (l) (2)—Me»e storage of food- 
grain in excess of fifty rnaunds-No intention to 
sell—Cl. 3 (l) not contravened. 

What is prohibited bj sub cl (l) of Cl. 3 Is dealing 
in fooigraioa as a wholesale dealer without a lioeooc. 
Merely being a wholesale dealer ia not, accord og to 
the strict interpretation of this clause, prohibited. 
Even if the definition of ‘wbolepalodsaler’ in Cl. 4 (ej 
is read with sub-cl. (2) of Cl. 3, it does not appear that 
a pereon can be deemed to be dealing in foodgrains 
simply becauso he ha* stored foodgrain in excess of 
fifty mounds oven though he may be presumed to be a 
‘'wholesale dealer”. What muft be shown ia addition 
to the 6torago of foodgrain is that such storage was 
with the intention of selling the foodgrain. Where the 
evidence to prove this ia lacking a pereon oannot be 
convioted of the contravention of Cl. 3 (1). 

(b) C. P. and Berar Foodgrains ControKIrder 
1945, Cl. 3 (1)—Allowing other person to store 
grain in one’s house. 

A person oaunot be charged of contravening Cl. 8 (1) 
because ho allows a particular kind of foodgrain to be 
stored in his house in excess of 50 rnaunds as there U_ 
nothing in the Foodgrains Control Ordor whioh prohi- 
bi ‘ 9 lbi9 - [Para 5] 

T7. B. Peniharkar, Government Pleader—tor the 
State; P. Lobo—for Respondents. 

Judgment.—E*oh of the respondents was 
convioted by tbe Migistrate, 1 st Class, Jashpur- 
nagar, of an offence under a. 7 (l), Essential 
Supplies (Temporary Powers) Act, for the con¬ 
travention of cl. 8 (l), Foodgrains Control Order, 
1945 and sentenced to rigorous imprisonment 
for a period of 4 months. 170 rnaunds of food. 
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grain seized from the respondents vras also 
ordered to be forfeited to Government. In 
appeal the Additional Sessions Judge, Raigarh, 
set aside the conviction and sentences passed on 
the respondents. The State Government have 
now come up in appeal under S. 417, Criminal 

P. C. 

[ 2 ] It is accepted before us that respon¬ 
dent 2 Pitrus stored 170 maunds of gram in the 
house of respondent 1 Bokha. According to the 
prosecution this amounts to a contravention of 
Cl. 9 (l), Foodgrains Control Order, because 
neither of the respondents holds a licence from 
the Deputy Commissioner for dealing in food- 
grain. On behalf of the respondents it is pointed 
out that Cl. 3 (l) prohibits dealing in foodgrains 
without licence and that even though a person 
is found to be in possession of a particular kind 
of foodgrain in excee3 of fifty maunds be can¬ 
not be said to be dealing in foodgrains. It is 
also contended that the respondents had no 
knowledge of the promulgation of this particular 
Control Order, that the mens rea necessary for 
committing offence was lacking, and that there¬ 
fore neither of the respondents can be convicted. 

[8] The two sub-clauees of cl. 3, Foodgrains 
Control Order, read as follows: 

•‘(1) No person shall deal in foodgrains as a whole¬ 
sale dealer except under and In accordance with a 
licence issued by the Deputy Commissioner of the 
district." 

“(2) For the purposo of this clause any person who 
stores under whatsoever circumstances any one food- 
grain in quantities exceeding £0 maunds or a number 
of foodgrains in quantities of 100 maunds or more in 
the aggregate, shall, unless the contrary is proved, bo 
deemed to bo a wholesale dealer,” 

Looking at sub-cl. (l) it would appear that 
what is prohibited is dealing in foodgrains as a 
wholesale dealer without a licence. Merely being 
a wholesale dealer is not, according to the strict 
interpretation of this clause, prohibited. What 
has therefore to be shown, in our opinion, is not 
only that the person concerned is a wholesale 
dealer but also that he deals in foodgrains. Sub- 
cl. (2) enacts a presumption as to who would be 
deemed to be a wholesale dealer and in effeot 
widens the definition of a "wholesale dealer” 
contained in cl. 2 (e) of the Order. 

[ 4 ] The definition is as follows: 

“2 (e). ‘Wholesale dealer’ means a dealer In food- 
grains dealing in quantities exceeding ten mannda of 
any one foodgrain or twenty maunds in the aggregate 
of a number of foodgrains in one transaction and 
includes an employer who holds foodgrains In the 
aforesaid quantities for the purpose of supplying the 
same to his employees." 

Even if we read this definition along with sub- 
cl. ( 2 ) of ol. 8 it does not appear that a person 
can be deemed to be dealing in foodgrains 
simply because he has stored foodgrain even 
though he may be presumed to be a "wholesale 


dealer”. What must be shown in addition to- 
the storage of foodgrain is that such storage 
was with the intention of selling the foodgrain. 
Evidence to prove this is laoking in this case' 
and therefore in our opinion the learned Addi¬ 
tional Sessions Judge was right in setting aside 
the conviction of each of the respondents. 

[5] We may add that as regards respondent 1 
the case is even stronger. The allegation against 
him is that he allowed a particular kind of food- 
grain to be stored in his house in excess of 
50 maunds. There is nothing in the Foodgrains 
Control Order which prohibits this. The learned 
Government Pleader, realising the difficulty, has 
suggested that the respondeat Bokha was an 
abettor. But he has not been charged with abet, 
ment. Further more, there is nothing to indicate 
that he knew that what the respondent Pitrus 
was doing was a contravention of the Food- 
grains Control Order, that is, that he had no 
licence and that he had stored the foodgrain with 
a view to deal in it. 

[Cl In the view we take, we do not find it 
neceesary to exprees any opinion on the other 
argument advanced by the learned counsel that 
ignorance of the promulgation of the Order on 
the part of the respondents absolves them. 

[7] In the result we dismiss the appeal. 

D.R.B. Appeal dismissed. 
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Madholal Damlal — Auction-purchaser — 
Appellant v. Gajrabi w/o Sheikh Imam and 
another — Decree-holders — Respondents. 

Misc. Second Appeal No. 91 of 1944, D/- 8-3-1950. 

(a) Civil P. C. (1908), O. 6, R. 4 and 0. 41, R. 1 - 
Fraud — Particulars of — Plaintiif if can plead 
dilferent kind of fraud in appeal. 

The plaintiff must set forth the particulars of the 
fraud which he alleges against the defendant in his 
pleading. A charge of fraud must be substantially 
proved as laid, and when one kind of fraud is charged, 
another kind of fraud cannot, upon failure of proof, be 
substituted for it. It is not open to an appellate Court 
to entertain a case of fraud other than the one speci¬ 
fically alleged in the pleadings. . [Para 14] 

Anno. C. P. C., 0. 6, R. 4, N. 2, pt. 13; 0.41, R. 1. 

N. 12. 

(b) T. P. Act (1882), S. 52-'Which is not collu- 


’he mere fact that a suit results in a consent deoree 
9 not render the suit a collusive one so ai to bar the 
lication o< the doctrine of lis pendens. Lrara ioj 
tnno. T. P. Act, S. 52, N. 13. pt. 21. 
c) Civil P. C. (1908), O. 21. R. 63 - Suit under 
ure of — Doctrine of lis pendens—Applicability 
T. P. Act (1882), S. 52. 

1 suit under 0. 21, R. 63 is not in essence an orlgi 
suit but merely a continuation of the proceedings 
a claim petition and hence all alienations during the 
itinuance of the proceedings originated by claim 
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petition till disposal of euit undor 0. 21, K. 63 are 
aflected by the doctrine of lis pendens. Where the 
anotion sale takes plaoe after the rejection of objection 
under 0. 21 , R. 68 but before the institntion of suit 
under 0 21, R. 63 it would be a8eoted by the doctrine 
of lia pendens which applies to auction sites also. 

[Paras 18 and 13] 

Anno. C. P C., 0. 21, R. 63, N. 16, pts 17 and 18; 

T.P. Act,8.62, N. 31. 

8. R. MangruOcar, S. T, Bhaveand M. R. Bobde 
— lor Appellant: D. T. Mangalmurli and P, S. 
Pullamkar —/or Respondent No. 1. 

Judgment.—The material facts in this case 
are these. Respondent 1 , Gajrabi, is the wife of 
Sk. Imam, respondent 2 . Laxman, respondent 3 , 
obtained a preliminary decree for sale on 12 . 8 - 
1931 against Sk. Imam and others in civil suit 
No. 9B of 1931. On 17-2-1933 Sk. Imam exeouted 
a gift deed in respect of the house, later purcha¬ 
sed by the appellant Madholal, in favour of his 
wife Gajrabi and son Piran. On 7-9-1933 a per- 
sonal decree in the above euit was passed 
against Sk. Imam for Rs. 697-14 0 . On 13 11-1933 
the plaintiff Laxman applied for execution of 
the personal deoree by attaohment and sale of 
the house in dispute. The application was regis¬ 
tered on 17-11-1933 and the Court ordered issue 
of warrant for attachment of the house. The 
house was duly attached on 21 - 12-1933 and 
notice of sale wae ordered to be issued. On 13 - 1 . 
1934 Gajrabi and Sk. P ir an applied for the 
release of the house from attaohment on the 
ground that it belonged to them and*was in their 
possession by virtue of the gift deed dated 17 . 2 . 
1933. They asserted that Sk. Imam had no 
right or interest in the attached house. On 7 . 4 . 
1984 in Miso. case no. 5 of 1934 the executing 
Court dismissed the objection summarily on the 
ground that the gift deed did not appear to be a 
bona fide transaction and direoted the Nazir to 
fix a date for sale. On 14-4-1934, the Court 
directed the sale of the house, fixed on 12 - 6-1934 
as the date of sale and ordered issue of a sale 
proclamation. The house was sold for Bs 1700 

Madholal*^ par ° based by the a PP<^nt 

Min the meantime, the objectors (Gajrabi 

i n K d , 0 o iri n 6 6d ft BDlt ander °* "• B - 63 on 
8-6-1984. On 23-6-1984, the executing Court fixed 

the case for confirmation of sale for 28-M984 

The trial Court issued a stay order on 8 - 7.1934 

in the objeotora’ 8mt which was received by the 

executing Court on 6-7-1994. On 28-7-1984 the 

executing Court stayed confirmation of sale and 

kept the proceedings pending till the deoision of 

? e ,°i ct0 " 0ni ‘- The suit was dismissed on 

*° n J 5 ' 1 '!® 86 the objeotora applied to 
the Court for stay of further execution proceed- 
ngs to enable them to obtain a stay order from 
the appellate Court. 


[3] On 7-2-1935 the objectors filed an appeal 
in the Court of the District Judge, Nagpur 
against the dismissal of their suit On 22-2 1936 
an application for Btay was made by Gajrabi. 
Oo 9-8.1935, the appellate Court ordered stay of 
confirmation of sale subject to the condition 
that the applicant should deposit Rs. 636 in 
Court within 7 days. The deposit accordingly 
was made by Gajrabi on 11-3 1S35. 

[ 4 ] An application was made by the parties 
to the appeal on 15-7-1935. The relief claimed 
wae in the following terms: 

"In view of the above facts the appeal of the appel¬ 
lant be allowed end their claim be decreed and {be 
creditor Laxman be allowed to withdraw the amount. 
•Parties may be allowed to tear their own costs.” 

[6] On 17-7-1936 the appellate Court allowed 
the appeal and the following deoree was passed ; 

"It is ordered that the appeal ie allowed and the 
deoree of the lower Court is hereby set aside and in 
lU place a fresh decree be passed in terms of the com¬ 
promise arrived at between the parties and sanctioned 
by the Court that the property in suit, vz., the hou=e 
"*■*£ ln Hansapuri on Bbandara Road in Circle 
No. 18/24 at Nagpur is not liable to attachment and 
8a.e in execution of the deoree of respondent-defen¬ 
dant 1 against the respondent-defendant 2 in Civil 
Suit No. 99 of 1931 deoidsd by the Additional 1st Sub- 
Judge 2nd Class,, Nagpur on 12 8-1931. The respon¬ 
dent defendant 1 will be allowed to withdraw the 
amount deposited in the Court by the appelhnt plain- 

[6] The decree-holder applied on 29 6-1985 for 
permission to withdraw the amount of Rs 836 
deposited on H- 9.1995 and asked for the strik¬ 
ing off the proceedings. The Court, however, 
did not strike off the proceedings es it took the 
view that this could not be done during the 
pendency of a stay order. 

[7] On 28-9-1935, the appellant applied for 
confirmation of sale. His stand was that he was 
a bona fide purchaser and that the sale was 
not affeoted by the compromise. The applioa- 
tion was opposed by the judgment-debtor Sk 
Imam. The sale held on 12-6-1*34 was set aside 
on 25-1-1936 on the ground that the proceedings 
were Its pendens and the auotion-purchaser 
though not a party was bound by the deoision. 
Ihe auotion.purohaser was permitted to with- 
draw the sum deposited by him. The execution 
application was struck off as wholly satisfied. 

[8] Madholal appealed and Miso. Appeal no 
8 of 1938 1 was dismissed by the First Additional 
District Judge, Nagpur on 8-io-i9S6. He filed 
Mibo. App. (no. 11 of 1937) in this Court. Niyogi 

L“‘“ , i e ' h8 ." a8t . " f ">» Com 


and ssnt the case baok to the executing Court 
for making an enquiry into the question whe- 
ther the compromise deoree passed by the Dis 
tnot Judge was obtained by fraud or collusion! 
He also observed that if on enquiry the execut. 
mg Court was of the opinion that the auotion. 


196 Nagpur Madholal v. Gajrabi (V. B. Sen J.) 


A.I.R. 


purchaser’s contention was unfounded it must 
follow tha". the sale was a nullity and was not 
capable of being confirmed. Against this doci- 
sion, a Letters Patent Appeal (No. 21 of 19S8) 
was filed by Gajrabi and 8b. Piran which was 
dismis ; ed on 9-1-1942. 

[ 9 l The executing Court by its order dated 
25 3 1943 bell that the compromise decree pass¬ 
ed in civil Appeal no. 9-A of 1935 by the 
District Judge was obtained by fraud and col- 
lusion and that the decree did not affect the 
rights of the auction-purchaser, Madholal. It 
accordingly confirmed the sa'e of 12 6-1934. 

[ 10 ] Gaj abi and Sk. Imam filed an appeal 
(Wise. App. No 8 of 1943) which was decided 
by the First Additional District Judge. Nagpur, 
on 29-1-1914. The learned Ju ; ge disagreed with 
the conclusion of the executing Court and held 
that the compromise decree was not obtained by 
fraud or collusion. He accordingly set aside the 
order of the executing Court confirming the 
auction sale. Madholal has filed this Miso. 
(Second) Appeal against the deoison of Shri 
Antarkar, 1 st Additional District Judge. 

[11] The learned counsel for the appellant 
contended that the compromise deoree was 
palpably fraudulent. The deed of gift was a 
fraudulent transaction. The object of the com 
promise was to defeat the rights of the appel¬ 
lant. The objectors had failed to esta'lish that 
the deed of gift was made in good faith and 
conferred a valid title on them. 

[ 12 ] I permitted the oounsel for the appel¬ 
lant to urge tbe following ground which was 
not put forward at the time of the filing of 
appeal: 

‘‘Apart from tbe question of co’lusion and fraud, the 
auction sale in appellant's favour wa3 not afifeted by 
the decision of the District Judge in Civil Appeal 
No. 9 A of 1935 whioh the lower appellate Court failed 
to see." . 

[ 13 ] On behalf of Gajrabi, respondent 1, bbri 

D. T. Mangalmurti, contended that the addi¬ 
tional ground was not tenable in view of the 
decision of Niyogi J. whioh was confirmed in 

the Letters Patent Appeal. 

[ 14 ] It is not open to the appellant to attack 
the gift deed on the ground of fraud at this 
eta^e. In the application dated 28-9-1035 the only 
fraud alleged by the appellant (Madholal) was 
in respect of the compromise decree. Where 
fraud is charged against the defendant, it is an 
'aekowledged rule of pleading that the plaintiff 
jmust set forth the particulars of the fraud which 
'ho alleges. A charge of fraud must be sub- 
stantially proved as laid, and when one kind of 
fraud is charged, another kind of fraud oannot, 
upon failure of proof, bo substituted for it: See 
.Abdul Uuaein v. Turner, 11 Bom. 620 : (14 
L A. ill p. 0 ). It is not open to an appellate 


Court to entertain a case of fraud other than 
the one specifically alleged in the pleadings. I, 
will, therefore, confine myeelf to the particulars 
of fraud set forth in tbe application dated 28 9. 
1935 together with grounds, which are as follows: 

' Before this appellate order, however, the decree- 
holder in collation with tbe judgment debtor and with 
a view to defraud tbe innocent" auction-purchaser, 
moved thi3 Court on 29-6 1935 for withdrawing tbe 
deposit amount and striking off the execution proceed¬ 
ings. The Court rejected that application. , 

The auctioQ-pn»chaser is a perfect stranger and has 
bona fide purchased this property. On his rejecting 
the behests of both the decree-holder and the judgment- 
debtor to aocede to their request for getting tbe execu¬ 
tion case struck off, both these persons have dellb«rately 
brought about this fraudulent compromise with a 
vain bops of thu3 depriving him of the house in 
qaestion. This fraudulent action if allowed will put 
the auction-purchaser to a serious loss. The sale in 
hie favour uoder law, shall and must remain unaffected 
by any such compromise to which he was never a 
party for the following reasons : 

(a) The auction purchaser is a perfect stranger who 
bona fide purchased the property in question. 

(b) There was neither the requisite deposit of money 
under 0. 21, R 89 (1), Civil P. 0. nor oven an appli¬ 
cation to set aside the 6ale either by the judgment- 
debtor cr any person holding an intereet in that 
property was mado without 30 days from the date of 
the gale as required under Art. 166, Limitation Act, , 

(c) This auction-purchaser was never a party either 
to the regular suit or to the appeal arising out of this 
or to tbe so-called compromise. 

(d! Under 0 21, R. 92 (1), Civil P. C., it is obliga¬ 
tory on the part of the executing Court to conffrm the 
gale in favour of this purchaeer aDd mere intimation 
from tho appellato Con.t at tbe instance of tbe decree- 
holder as well as tbe judgment debtor that the decree 
whose execution is pending, has been satisfied, doea 
not relieve this Court of ita obligatory doty. 

[ 15 l (After discussion of the evidence the 
judgment prooeeds) : One would expeot Madho¬ 
lal to oppose tbe move for compromise in the 
Court of tbe Distriot Judge. His explanation 
that he did not know whether any appeal was 
pending when Sk. Imam and Laxman approached 
him cannot be accepted. He was bound to know 
that the eale had not been confirmed on aocount 
of the orders passed by the trial and appellate 
Courts. The decree-holder had no reason to 
act fraudulently or to collude with tbe judg¬ 
ment debtor to defeat the rights of the auction- 
purchaser. It appears he was satisfied about 
the genuineness of the olaim of the objeotors 
and wa 3 anxious to safeguard bis own interest 
by entering into a compromise. The decree- 
holder and the judgment debtor by entering into 
a compromise did nothing which they were no 
legally entitled to do. The fact that a Bait 
results in a consent deoree ia no bar to_the ap¬ 
plication of the doctrine of lis pendens. The suit 
was not collusive but was real. The Divisional 
Bench in the Letters Patent Appeal observed 
that the suit was undoubtedly not collusive. 
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[ 16 ] In Bharat Bamanttj Das v. Srinath 
Chandra , 49 Cal. 220 at p. 223: (a. T. b. (9) 1922 
Cal. 368), the learned Judges ob.-erved that 
“unless a oompiomise is collu-ive the very fact that 
there is a compromise shows that the sail wa3 in its 
origin aod nature oonteDtious, otherwise there would 
be nothiog to compromise. M 

I am of opinion that it is not established that 
the compromise decree was obtained by fraad 
or collusion. 

[ 1 ?] I will now deal with the effect of the 
compromise decree on the sale. The argument 
wa3 that even if collusion and fraud were not 
established the impugned sale w&3 effective and 
should have been condrmed. It was urged that 
no order had been passed in the suit of the 
objectors staying proceedings for the holding 
of the sale by the executing Court. As there 
was no legal bar to the sale, it was valid in law 
and principle of Its pendens was not applicable. 
The argument advanced before me is concluded 
by the following pronouncement of Niyogi J.: 

. “The terms of 0. 21, R. 63 are Imperative and they 
declare that any order passed by the executing Court is 
Babjeot to the result of suoh a suit In Phul Kumari 
v. Oharnhyam Mara, 35 Cal 203 : (35 I. A 22 P. C ), 
thoir Lirdahips of the Privy Council pointed out that 
the objeot of a suit under 3 283. Civil P. C. of 1883 
which corroipouds to 0. 21, B. 63 of the present Code 
ia in ©fleet to set aside a summary decision. When tho 
claimant suoceods in getting a deoreo in his favcar 
declaring his title to the property attacned and that 
the property is not liable for attachment nod sale in 
execution of a particular deoreo (be executing Court's 
power to sell the properly in tbat execution proceeding 
muH cease. The claiming success in a suit under 
O. 21, R. 63 ousts the jurisdiction of the exeoutiDg 
Court. If that is the result, the sale mast be pronoun 
ced to be a nmlity and consequently not capable of 
being confirmed uoder 0. 21. R. 92, Civil P. C." 

He J remAnded the case to the executing Court 
for deciding the sole question whether the com¬ 
promise decree pass d by the District Judge 
was obtained by fraud or ooilueion. Ho added— 

II i! on enquiry that Court ia of opinion tbat the 
anotion-purobaser's contention is unfounded it must 
follow that the sale was a nullity and is not capable of 
be'ng confirmed.** 

,The order of Niyogi J. was affirmed in the 
Letters Patent Appeal. A suit brought under 

O. 21, R. 63 of the Code is a mere continuation 
of the proceedings in a olaim petition. A plaint 
in a suit under 0 . Si, R 6< is a plaint for review 
of a summary deoiaion : See Phul Kumari v. 
Qhavskyam Mtsra, 85 Cal. 203 : (95 l. A. 22 

P. C.) and Jamahar Kumari Bibi v. Aslcdran 
Boid> 22 C. L. J. 27 : (A. I. R. (3) 1916 Cal. 666 
8. B). 

[ 18 ] I agree with the view stated in Krish- 
nappa Chetty v. Abdul Khader % 38 Mad. 535 : 
U. I. R. ( 2 ) 1915 Mad. 495), tbit the suits of 
this olas* though called original suits, are not in 
their esionce original actions but merely forms 
of appeal allowed by the Oiyil Procedure Oodo 


to be brought in the guise of original suite, and 
all alienations during the continuance of the 
proceedings originated by the claim petition 
till thr dispcsal of the siit brought to set aside 
th6 order passed on the claim pennon are affect¬ 
ed by the doctrine of Its pendens formulate^ 
in 3. 52. T. P. Act. This view was followed in 
Khairulla v Seth Dhanrupmat , A. I. R. (12) 
1925 Nag. 82: (2*2 N. L. B. 67). bla Ma Hnyo 
v. Maung Nyo Lone, A. I. R. (24) 1937 Rang. 
473 : (173 I. C. 926) and Mt. Ananiti v. Lala 
Bam . 14 Luck. 543: (a. I. R. (*26) 1939 Oudh 178). 
In Khairulla v. Seth Dhanrupmal , A. I. R. 
(12) 1925 Nag 02 : (22 N. L. R. 67), Kinkhed© 
A. J. C. observed: 

“A suit under R. 63 is a continuation of claim pro¬ 
ceedings as the suit ig filed to set aside the order passed 
in the claim proceedings Bnd is merely in the form of 
appeal in the giise of an original v ait. 

The effect of the regular suit Is to supersede the 
ord^r parsed in the c'aim proceedings and to render 
the order inconclusive." 

Ho applied the rule of lis pendens. 

CiOl In these cases the transfers were private 
transfers and the question was cot whether the 
rule of lis pendens could be applied to auction 
sales. I am of the view that the principle en¬ 
unciated in s. 53. T. P. Act applies to auo r ion 
sales. The Divisional Ben.h in the Letters 
Patent Appeal observed: 

'Tt is, we think, Bottled tbat 9. 52 does not apply 
to a Court sale in execution, but that the principle 
contained in it does apply to euch sales.*' 

Application of S. 52 is stated in the fo'lowing 
passage at p. 253 of Mulla’s Transfer of Property 
Act Edn. 9: 

"Section 52 is limited by S. 2 (d), and strictly speak¬ 
ing. does not apply to Court sabs. Some old cities do 
so limit the applio-ition of the rulo.. But it ia now 
eettled law that though the section it<e)I may. not 
apply to involuntary alienations the principle of lii 
ptnuUns applies to such alb-nation. Thb ia the efleot 
of thr»e Privy Council oases aod of an overwhelming 
mass of authority both bofore and alter tho pronoun¬ 
cements of the Privy Connoil.*’ 

[so) The oisea relied on by the learned ooun. 
sel {or the appellant have no application. The 
decision of the lower appellate Court lhat the 
compromise decree wa9 not a result of fraud or 
collusion is correct. "j 

[ 81 ] The appeal fails and is dismissed with 
coats. 

K S, Appeal dismissed. " 

I 
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Darbarilal Anantram Aganral — Defen¬ 
dant-Appellant v. Ramlal Hanprasad and 
another—Plaintiffs —Respondents. 

Miso. First Appeal No. 2 » ol 1919, D/- 30.3-1950. 1 
(a) C. P. Land Revenue Act (11 (2) ol 1917), 
S. 188 (2) (c) — Cultivating proiits oi sir and khud* 
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kasht land — Liability oi lambardar to render 
account. 

In a suit for rendition of accounts of village profits 
by a co-sharer against the lambardar, the lambardar is 
not liable to render accounts of the cultivating profits 
of the sir and khudkasht land in bis possession even 
though he is not in exclusive possession thereof. 

[Para 5] 

(b) C. P. Land Revenue Act|(II [2] of 1917), S 188 
(2) (c) — "Village profits” do not include profits of 
cultivation. 

The term 'village profits' has not been defined any¬ 
where in the Act, but considering the powers and duties 
of a lambardar along with the definition of a malguzari 
asset under the 0 P. Settlement Act, it is clear that 
the profits of cultivation is not an item of village profits. 

T.B. Pendhnrkar—for Appellant ; W.B. Pmdhar- 
kar—for B.-spondent!. 

Order. — The point for decision in this mis- 
cellaceons appeal is whether a co-sbarer is 
entitled in a suit for village profits for rendition 
of accounts of cultivating profits of sir and 
khudkasht land in the cultivation of the defen¬ 
dant lambardar. 

[ 2 ] The respondents plaintiffs instituted thi9 
suit for rendition of acoounts of village profits 
of mouza Mohania-Patpara for the years 1944-45 
and 1945-46. The plaintiffs have 0-5-4 share in 
the village. The other co-sbarer is the defendant 
lambardar. The plaintiffs did not allege in the 
plaint that the defendant was holding any sir 
aDd khudkasht land jointly with them and that 
there was any agreement under which he was to 
cultivate the joint land and render accounts to 
the plaintiffs. By a subsequent amendment, the 
plaintff9 merely claimed their l/3rd share of the 
actual cultivating profits of sir and khudkasht 
land which the defendant withheld from them 
along with the village profits. 

[3] There was a previons litigation between 
the parties for village profits for the years 1941- 
42, 1942-43 and 1943-44 (Civil Suit NO. 62.A of 
1946, decided on 12-3 1947). In that litigation the 
rental assessment of sir and khudkasht land 
was taken as the basis for calculation of the 
plaintiffs’ share of village profits. The plaintiffs 
had claimed in that suit a share in the lease 
money on account of sir and khudkasht land 
but that claim was negatived. 

[4] This is a suit for rendition of accounts of 
village profits by a co-sbarer against the lam¬ 
bardar for enforcement of his statutory liability 
under 9. 188 , sub-s. ( 2 ), cl. (c), C. P. Land 
Revenue Act. The lambardar is a village officer 
appointed by Government to perform the duties 
imposed, and exercise the powers conferred, on 
him by the Land Revenue Act. The duties and 
powers are specified in S. 188 of the Act. There 
is no duty cast on him to cultivate any land in 
the village. Under 8. 183, sab-s ( 2 ), cl. (c), the 
lambardar has to collect the village profits and 
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render an account of the same to the proprie- 
tors. Cultivating land by spending bis capital 
and labour is not collection, muoh less collection 
of village profits. Nor would the lease money of 
sir land be collection of suoh profits. The term 
‘village profits’ has not been defined anywhere 
in the Act, but considering the powers and 
duties of a lambardar along with the definition 
of a malguzari asset under the 0. P. Settlement 
Act it is dear that the profits of cultivation is 
not an item of villege profits. In suoh cultiva¬ 
tion there is always a risk of loss and if two 
persons agree, expressly or impliedly, to oarry 
on cultivation of the joint land, the cultivation 
would be in partnership beoanse the agreement 
would be to share the profits and losses of the 
business and the liability of the person in actual 
management woald be that of a partner. A 
lambardar can by no stretch of imagination be 
called a partner. It is sometimes said that he 
can olaim contribution from the co-sharer for 
losses but that contribution arises when the mal¬ 
guzari assets which are aotually recovered are 
less than the liabilities he baB paid in any year. 
That is not a loss in a partnership business. 

[6] I, therefore, hold that the defendant 
lambardar is not liable to render accounts of 
the cultivating profits of the st'r and khuakasht 
land in bis possession even though he is not in 
exclusive possession thereof. 

[6] In the previous years the aoconnts be¬ 
tween the parties were made on the basis of 
rental assessment and the same method of ac¬ 
counting mast be followed in the suit years. A 
different mode of accounting cannot be followed 
whether a decision in the previous suit is res 
judicata or not; otherwise, proper acoounts 
oannot be made. If aooounts are to be made on 
the basis of actual recoveries for the suit years, 
the plaintiffs will claim a share in the recoveries 
made by the defendant in respect of rents for 
the preceding years whose share has already 
been paid to the*n in the previous snit. 

[7l In the result, the appeal succeeds. The 
deoree of the lower appellate Court is set aside 
aDd that of the trial Court is restored. The 
plaintiffs-respondents will pay the costs of this 
appeal and also the costs in the lower appellate 
Court. No counsel’s fee as no certificate is filed. 

7.S.B. Appeal allowed. 
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Janardhanprasad — Appellant v. Chandra- 
shekhar and others—Respondents. 

MUo. Appeal No. 137 of 1946, D/- 4-4-1950. 

(a) Arbitration Act (1940), Ss. 14 and 30-Award 
without intervention of Court — Procedure to be 
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followed — Entertainment of application under 
S. 30. 

In tbe case of award without intervention of Court 
tbe procedure laid down by the Arbitration Act :n 
S 3 . 14, 15, 16, 30 and 17 has to be followed in chrono¬ 
logical’ order, beginning with giving notice by tbe 
Court of the filing of the award to the parties. 
Where, therefore, without having the awards filed 
before it and without having given notice of filing of 
such awards a 9 required by S. 14 (2), the C"*urt cannot 
entertain an application under S. 30 for setting aside 
tbe award. [Para3 10, 14] 

Anno. Arb. Act, S. 14, N. 1; S. 30, N. 7. 

(b) Arbitration Act (19401, S. 30-Two awards- 
— Application to set aside second award—Duty of 
of Court. 

Where the real scope of an application is to set aside 
a second award given by tbe arbitrator in one and tbe 
same arbitration proceeding, the Court should not con¬ 
sider the 6 r 6 t award except to decide whether the 
arbitrator has become functus officio on making and 
signing the first award. [Para 10] 

(c) Arbitration Act (1940), S. 14— Making award 
—When does it become complete and final. 

For the making of an award, it i 9 enough that the 
arbitrators act together and finally make up their minds 
and express their decision in writing. Tbia writing mu 9 t 
be authenticated by their signatures. The award is thus 
made and signed and is complete and final eo far as 
the arbitrators are concerned. The giving of a written 
notice to either party is not essential to the making of 
an award, [Para 12] 

Anno. Arb. Act, S. 14, N. 1. 

(d) Arbitration Act (1940), S. 14—Making award 
and delivery of judgment—Distinction—Civil P. C. 
(1908), O. 20, R. 3. 

There is a fundamental difference between tbe mak¬ 
ing, signing and delivery of a judgment and making, 
signing and giving notice of an award. In the case of 
judgment all three must be simultaneous aots and 
parts of tbe same transaction. In the case of award Iho 
first two may be simultaneous and tbe notice of the 
award can bo postponed. The award does not become 
invalid because notice of the makiDg of it has not 
been given. [Para 13] 

Anno. Arb. Act, S. 14 N. 1. 

A. Bazah —for Appellant; S . C. Dube and P. R. 
Padhye—for Respondents (Nos. 1 and 2). 

Judgment —This appeal arises out of a pro¬ 
ceeding under S. 30, Arbitration Act, com- 
rnenced by the appellant J&Dardanpr&sad. 

[ 2 ] A dispute between Janardanprasad and 
his brother Chandrasekhar, respondent 1 , was 
referred to the arbitration of their sister Mt, 
Umabai. respondent 3 and her husband Dwarka- 
prasad respondent 2 under an arbitration agree¬ 
ment dated 8.8-1943. 

[8] The arbitrators made and signed an award 
on 11-1-1944. It required registration as it re¬ 
lated to the partition of immovable property. 
A document purporting to be an award was 
presented for registration on 12-1-1944 and was 
registered on 13-1-1944. It is Ex. 1 N. A. 4. 
Thereafter the arbitrators made a second award 
•on 26-1-1944 (Ex.l N. A. 3). 

[4] On 24-4-1944 Janardanprasad made an 
application purporting to be nnder 8. 30, Arbi- 
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tratioa Act of 1940, alleging that the arbitrators 
gave their 6r?t award on 11-1-1944 and that 
‘'the.e arbitrators being influenced by other persona 
misconducted themselves to such an extent that second 
award was procured from them which was mala fide 
full ol irregularities invalid and illegal. Janardanprasad 
therefore de?ired that tbe Arbitrators 1 and 2 should 
be directed by tbe Court to file the awards dated 
11-1-1944 and 27-1-1944 in Court so that the rights o! 
the parties may be justly and properly determined by 
the Court." 

Tbe date of the second award iB wrongly stated 
as 27-1.1944. 

[5] Thereafter it was alleged that the parties 
agreed to repartition the property and on 
6-5-1944 a partition was made by the same 
arbitrators and a deed was exeoated. In pursu¬ 
ance of this partition, the parties were placed in 
separate possession of both movable and immov¬ 
able property probably cn 24-6 1944 on which 
date the brothers executed separate agreements 
in token of ratifying the partition according to 
the deed dated 6-5-1944. 

[6] Janardanprasad therefore applied for 
amendment of his application by including 

these averments and submitted (para- 6): 

"That the applicant desires that the arbitrators l 
and 2 should be directed by this Court to file the 
awards dated 11-1-1944 and 27-1*1944 in Court and 
both the awards be ordered to be set aside for the 
reasons stated below." 

These reasons are the alleged subsequent parti¬ 
tion dated 6-5-1944. In the prayer clause Janar¬ 
danprasad submitted 

“that the awards dated 11-1*1944 and 27-1-1944 be 
set aside and declared to be void being superseded 
with the oonsent of the parlies by tho subsequent 
award dated 24-6-1944. The partition deed and agree¬ 
ment dated 24-6*1944 be treated as the final award of 
the Panchas and the same be ordered to be filed and 
judgment be pronounced in terms of the partition 
deed dated 6 5*1944 and as ratified by written agree¬ 
ments dated 24 6*1944," 

[ 7 ] The defendant Chandrasekhar denied 
these allegations of subsequent partition and 
agreement and contended that those avermenta 
cannot be enquired into in these proceedings for 
setting aside the awards dated 11-1-1944 and 
26-1-1944. He contended that the award dated 
11-1-1944 was substantially unfair to him and 
the award as originally made and signed by the 
arbitrators was not the award whioh was regis¬ 
tered. It was alleged that the seoond and third 
pages of the award were removed after it3 exe. 
cution and replaced by the seoond and third 
pages in the registered award. It was alleged 
that this was done by Janardanprasad while 
the document was in his possession. 

[8] Tbe lower Court held that the arbitrators 
had no right to bring about tbe partition alleged 
to have been made in May 1944 as there was no 
fresh reference and the parties did not agree to 
the matter being resettled. Both parties acoept 


200 Nagpur Janardhanprasad 

the decision and have not attacked that part of 
the order before us. The lower Court held that 
the arbitrators had become functus officio on 
delivery of the first award and had no power to 
deliver the second award dated 26-1 1944. As 
regards the first award, the lower Court held 
that it was not materially altered as alleged by 
Chandra3hokhar bat it wa3 vitiated due to the 
misconduct of the arbitrators and was accord¬ 
ingly set aside. 

[9] Chandrasekhar ha3 preferred Misc. App. 
No. £0 of 1946 against setting a3ide the award 
dated 26-1 1944 and Janardanprasad has pre¬ 
ferred this appeal against the order setting a9ide 
tho award dated 11-1-1344. 

[ 10 ] Very curiou3 procedure wag allowed by 
the lower Court to be followed in this case. 
There is no application under 8. 14, Arbitration 
Act for filing the award. An application for 
filing an award under 8. 14, sub s. (-2), has to 
comply with tho rules made by this Court. All 
'this was lost sight of. Without having the 
awards filed before it and without having given 
notice of filing of such awards as required by 
8. 14, sub-s. ( 2 ), the lower Court entertained the 
application of Janardanprasad under S 30, 
which is for setting aside the award dated 
26-1-1944 The ground on which he sought to 
Bet a?ido the award was firstly that the fir9t 
award dated 11-1-1944 wa9 made and secondly 
that the second award was procured under the 
oiroumstances state) in the application. The 
real FCope of this application is therefore to set 
aside the second award. The lower Court should 
'not therefore have consider-d the first award 
'except to decide whether the arbitrators bad 
jbecome functus officio on making and signing 
the first award. 

[ll] It is not disputed that the arbitrators 
made and signed an award on 11-1 1944 The 
applicant asserts that Ex. l N. A. 4 is that 
award which is duly registered. It is in four 
sheet3. Too first sheet is, on a stamp-paper and 
on the last sheet the arbitrators had eigned the 
award in the prerence of witnesses. The award 
is written by a petition-writer. Non-applioant 3 
contends that sheets 2 and 3 were replaced after 
execution of the award by the arbitrators while 
it was in the possession of tbs applicant and 
this was done without their knowledge and con¬ 
sent. It is alleged that this change was deteoted 
by the arbitrators at the time of registration 
and they 

#, d d not subscribe to tho allegations of the so-called 
award which was restore! on 13-1 1944.'* 

It is further alleged that 

“on 11-1 1944 on this stamp-piper and tbre otbor 
blank pipers tbo award which was given out by tbe 
arburatord wa3 got scribed by the applicant through a 
petition-writer and alter the said award was read over 
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to the arbitrators they affixed their signatures on the- 
last piper. After the execution of the award tbe ap. 
plicant took the docura c nt and kept it wita him. The 
award wa9 not registered that day. Tho next day the 
awa'd wts aosiidpecliogly presented to tho registrar 
for rtgirtr&tion by noo-applicant 1, and when tho 
document wa> read over to him he at once denied to- 
have divided tho property in the way in which it was 
mentioned in tbo document presented baloro tho recis- 
trar. ,f 

Tne question therefore is whether the second 
and third sheets of the award were removed, 
after its due execution and before it was pre¬ 
sented for registration, by the applicant. Non¬ 
applicant 3 who has made this allegation ce 
true to information received aod believed to be 
tree has no: entered the witness-box, nor has he 
examined his informant. The attesting wit¬ 
nesses and tbe scribe have not been examined. 
He bad summoned the ecribe but gave him up 
at the hearing. Janardanprasad has also not 
entered tbe witnee3-box. After examining the 
evidence on record tbe judgment proceeded: 
There is thus absolutely no material on record 
to found the plea of non-appbcant 3 about the 
removal of the two pages. We, therefore, hold 
that the award Ex. 1 N. A. 4, dated 11-1-1944 
was made and signed by the arbitrators and it 
was registered, 

[ 12 ] The learned counsel for Cbandra9hekhar 
raised the contention that tbe arbitrators had 
not become Junctus ofjtcxo as they did not 
pronounce the award and were therefore en¬ 
titled to make and deliver tbe seoond award 
dated 26 - 1 -1944. For the making of an award 
it i 3 enough that the arbitrators act together 
and finally make up their minds and express 
their decision in writing, This writing must be 
au'hentioated by their signatures. The award 
is thu 3 made aod signed and is complete and ( 
finul eo far as the arbitrators are concerned.! 
This is the view taken in Asadul lah v. 
Muhimmod Nur, 27 ALL. 469: (2 A. L. J 201)' 
following Arumugam ChtUi v. Arunachalam 
Cheiti , 22 Mad. 22, Umersey Premji v. Hhamji 
Kanji , 13 Bom. 119. In Akshoy Kumar v. 
S. C. DiSS and Co , A. I. R. ( 22 ) 1935 Cal. 369 : 
(156 I. O. 165 ), it ha9 been held that an award is 
final if it is made in time and that submission, 
delivery, or filing in time ia not essential to 
maintain its validity. Under sch. 1, Arbitration 
Aot, which prescribes the implied terms of arbi¬ 
tration agreements, tbe arbitrators have to mike 
their award within four months. Under ol 4, 
if thfy allow tbe time to expire without making 
an award, the umpire eball forthwith enter on 
the reference in lieu of arbitrators. Clause 6 
provide that tbe umpire shall mite bis award 
within two months of entering on the reference. 
All this clearly shows that the award becomes 
valid and final so far as the arbitrators or am- 
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pire a f e concerned the moment it i3 made and 
'signed by them. The provision lor giviDg notice 
in writing to the parties of the makmg and 
'signing thereof and ot the amount of fe?s and 
charges payable in respect of the arbitration and 
the award is for the purpose of limitation under 
’Art. 178, Limitation A.»t, entitling either party 
to apply to the Court for the filing in Court of 
the award. No time is fixed for the giving of 
suoh notice by the arbitrator ana it has been 
held in several ca=es tha’, it may be done within 
reasonable time either by the arbitrator or by 
his agent. A notice may be given to one party 
and may not be given to another party for a 
muob longer period. It cannot be said that an 
award beocmee final eo far as the first party is 
concerned and not as against the other entitling 
the arbitrators to sorap the award and make a 
fresh one. 

[19] The learned counsel relied on the provi¬ 
sions of the Civil Procedure Cjde for delivery 
of judgment and contended that a Judge is en¬ 
titled to tear off a judgment made and eigned 
by him before its delivery and to make a fresh 
judgment and deliver it. Undor o. 20. R. 9, a 
judgment shall be dated and signed b> the Judge 
in open Court at the time of pronouncing it, and 
when once eigned, shall not afterwards be al¬ 
tered or aided to, save as provided by 8. 152 
or on review. Under B. 1 the judgment has to 
be pronounced in the presence of parties imme¬ 
diately on heading a ca?e or on some future day, 
of wbioh due notice must be given to the parties 
or their pleaders. There is thus a fundamental 
difference between the making, signirg and deli¬ 
very of a judgment and making, signing and 
giving notice of an award. In tbe former case 
all tl ree must be simultaneous acta and parts 
of tbe same transaction. In the latter case, the 
first two may be simultaneous and the notice of 
tbe award oan be postponed. The award does 
not become invalid because notice of tbe making 
of it has not been given. An arbitrator is en¬ 
titled to file an award in Court under S. 14 , 
Bnb-9. ( 2 ) If he does so, the Court is bound to 
give notice to tbe parties of tbe filing of the 
award. We cannot, therefore, accept tbe conten¬ 
tion of tbe learned counsel for Cba idrasbekhar 
that tbe first award is not final and can be 
superseded by a eeoond award because written 
notice was not given to either party before 
26-1-1944. There is no material on record to 
show whether any written notice was or was not 
given of the making and signing of the first 
award, 

Cl4l We do not propose to decide here whe¬ 
ther tbe first award is liable to be set aside as 
Contended by Chandrashekhar because in our 
view the proper procedure has not been followed 


by the Court bAlow. As held in Firm Ram 
Eishan Das B'ij Mohan v. Firm Sushil 


Chandra Uas t A.I.B. (l0> 1923 ALL. 31. tbe prO-j 
cedure laid down by the Aoc iu S$. 14, 15, 16, 3C< 
and 17 b*3 to be followed in chronological order.j 
beginning with giving notice by the ConrC of the 
filing of tbe award to the parties. The form of. 
nnr.iPH U tn ha fnnnd Ak n. 74 in BaSU*S Arbi¬ 


tration Act, Bin. 3. It is the form No. 6 under 
the rules framed by the Calcutta High Court. 

[15] The order of the lower Court is, therefore, 
eet aside and tbs case is remanded to the lower 
Court for trial de novo irom tbe stage subse¬ 
quent to tbe filiig of the award by tbe arbitra¬ 
tors under S. 14 ( 2 ), Arbitration Act. The appeal 
thua succeeds, but there will be no order as to 
costs here as the applicant is partly to be blamed 
for the procedure Idlowed by him. The costs 
in tbe lower Court will be borne by the parties 
as ordered by that Court. 


V.S.B. 


Appeal allowed. 
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Hidayatcllah and R. Eaushalendba 

Rao JJ. 

The State v. Sheorafan Singh Prdhlod Singh 
and otners — Ncn-appltCiints. 

Criminal Revn. No. 5 *5 ot 1949. D/ 26-4-1950. 

Criminal P. C (1893). S. 145 (1) (5)-Cancellation 
of preliminary order under sub s {1)—Restoration 
ot property attached under sub-s (4). 17 N.LJ. 225 
aod 21 N L R. 191 : A. 1. R. lift) 1925 Nag. 297 : 89 
I.C. 514, OVERRULED. 

Where tbe Magistrate acts under sub e. (6) and 
cancels the preliminary Order pa9:ed under eob-s. (1), 
there would be nothing wrong if he puise? au inci¬ 
dental order cancelling tbe order of attachment as 
well. It is but right (bat when tbe jurisdiction to act 
under the soctioo i9 found wanting tbe Magihtrato 
should restore the sti/us gun anfe When it ib not 
p >s«ible to determine the status quo ante because of 
tbe difficulty in determining Irom whom tbe property 
whs attached, tbe appropriate order to pasa is to retain 
the property in the custody of the Court and direct the 
parties to have reoourte to a Civil Court to ob'&in 
possession of the property. 17 N. L. J. 225, 21 N.L B. 
191 : A Lit. (12) 1925 Nag. 297 : 89 1.0. 514, 
OVERRULED ; Case law referred. [Para 91 

Anno : Cr. P. C., 8. 145. N. 48. 

P. K. Tart — for Party No. 1 and R. J . Bhave — 
for Parly No. 2-for Non-Applicants. 

Order. — The question for consideration in 
this reference by the Sessions Judge is whether 
a Magistrate, while OAncelling the preliminary 
order under sub-s. (l) of S. 145, Criminal P, 0., 
can order the restoration of property attaohed 
by him under sub-s, (4), to one of the parties 
to the proceedings. 

[2] This case started on an application by 
party 1 in respeot of fields Nos. 147 and 610 of 
mama Cbaurabat, patti no. 9, in Hoshangabad 
tahail. The applicant alleged that party 9 was- 
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threatening to remove the crops sown by the 
former. On 22-9.1948, the Magistrate promulgated 
an order under sub-s. (l) against party 2 and 
also directed attachment of the standing crops. 
Party 2 appeared and contended that the pro. 
perty had been acquired by their ancestors in 
1924 and was all along in their possession. 

[3] The Magistrate recorded the evidence 
produced by the parties but came to the conclu. 
sion that there was no likelihood of a breach of 
the peace. The preliminary order was accord, 
ingly cancelled. The Magistrate, however, direc. 
ted that the crops previously attached be returned 
to party 2 . 

[ 4 ] Relying upon Dashrath v. Tarachand, 
21 N. L. R. 191 : (A. I. R. (12) 1925 Nag. 297 : 26 
Cr. L. j. 1378), the Sessions Judge referred the 
case to the High Court on the ground that the 
Magistrate had no power to order the restoration 
of the attached property to party 2 . In Dash- 
rath v. Tarachand, 21 N.L R 191: (A.I.R (12) 1925 
Nag. 297 : 26 Cr. L. J. 1378) (supra) Wadegaon- 
kar A J.O. expressed the view that a Magistrate 
cancelling a preliminary order under sub-s. (6) 
of S. 145 has no jurisdiction to order the delivery 
of the property attached as the effeot of such an 
order would be to decide the question at issue 
between the parties. That case was followed by 
Pollock A. J 0. in Emperor v. Narotam Sir.gh, 
17 N.L.J. 225, but was doubted by Grille C. J. in 
Criminal Revn. No. 18 of 1941 dated 27-3.1941. 
According to the learned Chief Justice, if the 
Magistrate deoides that there is no danger of a 
breach of the peaoe, the attachment terminates. 
It may, however, be noticed that the observe, 
tions of the learned Chief Justice were obiter. 

[5] The reference came before Hemeon J. and 
the learned Judge recommended the case for a 
decision by a Bench of two Judges in view of the 
importance of the question involved. Hemeon J.’s 
opinion is that when a dispute is found to be 
non-exi3tent there is no justification for the 
continuance of an order which derived its vali¬ 
dity solely from the hypothesis that suoh a 
dispute actually existed. 

[6l Opinion in other Courts is divided. For 
the view taken in Dashrath v. Tarachand, 21 
N. L. R. 191 : (A. I. R. (12) 1925 Nag. 297 : 26 
Cr. L. J. 378) (supra) support was found by the 
learned Additional Judicial Commissioner in 
two decisions, one of the Caloutta High Court, 
Pigot v. Ali Mohammad, 48 cal. 522 : (A. I. B. 
(8) 1921 Cal. 30 : 22 Cr.' L. J. 213 S. B.) and 
another of the Madras High Court in Chinga 
Reddi v. Ramaswamy Gounden, 16 Cr. L. J. 
104 : (A.I.R. (2) 1915 Mad. 598). In the Madras 
High Court decisions are, however, not uniform. 
The decisions in Natesa Saicken v. Raghava- 
chari, A.I.R. (12) 1925 Mad. 327 : (26Cr.L, J. 512) 


and D.Narasayya v. C. Venlaah, 49 Mad. 232 : 
(A. I. R. ( 12 ) 1926 Mad. 1262 : 27 Cr. L. J. 95) 
are in favour of the view taken in Dashrath 
V. Tarachand, 21 N. L. B. 191: (A.I.R. (12) 1925 
Nag. 297 : 56 Cr L. .7. 878) (supra). On the 
other hand, in Mahalahshmi v. P. Subbar ay adu, 
A. I. R (10) 1923 Mad. 472 : (24 Cr. L. J. 783) 
on the finding of the Magistrate there was no 
likelihood of a breach of the peace. Ramesam J. 
ordered the proceeds realised on the sale of the 
attaohed crops to be restored to the persons 
from whose possession the orops were taken, 
viz., the petitioners who admittedly raised the 
orops. They were also held entitled to receive 
the rents realised. In Suryanarayana v. Anhi- 
need Prasad, 47 Mad 713 : (a. i. r. (11 ) 1924 
Mad. 795 : 25 Cr. L. J. 978) the Magistrate had 
dropped the proceedings under 8 145. It was 
observed that the sale proceeds of the orops that 
were standing on the lands at the time of attach¬ 
ment might bave been ordered to be restored to 
the persons who had raised the orops, as was 
done in Mahalahshmi v. P. Subbarayadu, 
A. I. B. (10) 1923 Mad. 472 : (24 Or. L. J. 783) 
(supra). The Court, however, on the authority 
of In re Chinnathamli Rowlhan, 12 or. L. J. 
104 : (9 I. 0 . 594 Mad.) upheld the order that 
was actually passed in the case viz., that the 
money should be kept in deposit in the Court 
until one party or the other obtained the order 
in its favour. In Sattayya v. Sankara Kutum- 
bara Rao, A.I.R. (16) 1928 Mad. 859 : (29 or.L.J. 
466) it was held that the proceedings under 
8 . 145 having been dropped, the Magistrate 
should have direoted the receiver appointed by 
him to hand over the property to the person 
from whose possession it was taken The order 
continuing the attachment was oanceUel. 

[ 7 ] In Dal jit Singh v. Tej Singh, 16 Luck. 
19 : (A.I.R. (26) 1939 Oudh 284 : 40 Or. L. J 930) 
reliance was placed on the deoision in Dashrath 
v. Tarachand, 21 N. L R. 191: (a. I. B. ( 12 ) 
1925 Nag. 297 : 26 Cr. L. 3. 878) (supra) to eet 
aside the order of the Magistrate directing the 
delivery of the property to one of the parties to 
the proceedings. It may, however, be observed 
that the Court was of the opinion that an order 
continuing the attachment was an appropriate 
order to pass in that case since release from 
attachment might have resulted in a confliot 
between the parties or their servants before 
aotion could have been taken by the authorities. 
The view taken by the Chief Court of Bind is 
that if an order under sub-s. (l) of S. 145 is 
cancelled, under sub-s ( 5 ) the parties must as 
far as possible be restored to the position wbioh 
they oocupied before the proceedings were 
started. The Magistrate has, therefore power 
to order the delivery of the property attaohed to 
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{he party from whom it was taken : see Jam 
Bhambho v. Makhdum, I. L. B. < 1942) Kar. 120: 
(A. I. B. (29) 1942 Sicd 111 : 43 Cr. L. 3 876). 

[8] In view of the state of authorities, it is 
necessary to confine our attention to the terms 
of S. 145. It is clear that the jurisdiction of the 
Magistrate to act under 8. 145 depends on the 
existence of a diepute likely to cauEe a breach 
of the peace concerning any land or water or 
the boundaries thereof. For the purposes of the 
section, sub.s. ( 2 ) defines ‘ land or water as 
including “buildings, markets, fisheries, Crops or 
other produce of land and tbe rents or profits of 
any such property". The 6econd proviso to sub. 
s. ( 4 ) empowers the Magistrate if he considers 
the oase one of emergency to attach the subjeot 
of dispute pending bis decision under the sec¬ 
tion. Sub aeotion (5) directs the cancellation of 
the preliminary order made under sub s, (l) 
whenever tbe Magistrate is satisfied that no suoh 
dispute as is mentioned in sub-s. ( 1 ) exists. 
Sub-seotion (5) goes on to provide that all fur- 
ther proceedings shall be stayed. But it is 
obvious that the attachment effected under sub. 
s. (4) lasts only till the Magistrate’s decision 
under the section. If the proceedings continue 
and tbe Magistrate is not in a position to deoide 
who is in possession, then he is empowered to 
attach the subjeot of dispute under sub-s. (1) of 
S. 146. 

[9] The existence of a dispute likely to cause 
a breach of the peace is a condition precedent 
to the exeroise of jurisdiction by tbe Magistrate 
under S. 145. Where the condition necessary to 
found jurisdiction is absent, the Magistrate acts 
under sub-s. ( 6 ) and cancels tbe preliminary 
order passed under sub-s. ( 1 ). There would be 
nothing wrorig if the Magistrate cancelling the 
preliminary order cancels the order of attach¬ 
ment as well. The cancellation of the order of 
attachment is not 'further proceedings” referred 
to in sub-s. ( 6 ) but is only a direction incidental 
to and consequent upon tbe order cancelling the 
preliminary order passed under sub-s. (l). It is 
but right that when tbe jurisdiction to act under 
tbe aeotion is found wanting tbe Magistrate 
should restore the status quo ante by directing 
the delivery of the property to the party from 
whom it was attaohed. This may not, however, 
be possible in eaoh and every case because of 
the difficulty in determining from whom the 
property was attaohed. In faot suoh was the 
difficulty in Pigotv. Ali Mohammad, 48 cal. 633: 
(A. I- R. (8) 1921 Cal. 80 : 22 Or. L. J. 218 S.B.), 
In that case tbe Oourt was not in a position 
to determine from whom the lao was attached. 
60 it was thought that the proper course was 
to keep the property in the custody of the Court 
pending deoision by a oivil Oourt on the ques- 
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tion of title to the lac. Such again was tbe 
position in Jam Bhambho v. Makhdum, I.L.B. 
(1942) Kar. 120 : (A. I. B. (29) 1942 Sind 117 : 

43 cr. L J. 376) where it was rot possible to 
tell from the record in whrse possession the 
crops were when the attachment took place. In 
all such cases when it is not possible to deter- 
mine tbe stotus quo ante, the appropriate order 
for the Magistrate to pass is to retain tbe pro¬ 
perty in the custody of the Court and direct the 
parties to have recourse to a civil Court to 
obtain possession of the property. Otherwise 
the Magistrate has in our judgment the jurisdic¬ 
tion to direct restoration of tbe property to tbe 
person from whom it was attached. Tbe view 
taken in Dashrath v. Taracliand, 21 n.l.r. 191: 
(A. I. B. (12) 1925 nag. 297 : 26 Cr. L. J. 378) 
{supra) cannot be accepted. 

[ 10 ] In the present case the order of the 
Magistrate directing delivery of the attached 
property by Tejram to party 2 cannot, there¬ 
fore, be oalled in question on the ground of lack 
of jurisdiction. The order was not challenged 
on the ground of propriety. From the material 
on record it is dear that the orops were raised 
by party 2 who was in possession when the 
attachment took place. The order of the Magis¬ 
trate was proper and does not call for any 
interference. The reference is rejected. The 
records of the case shall be returned. 

Q.M.J. Reference rejected, 

A. I. R. (88) 1951 Nagpur 203 [C. N. 49.] 

Mangalmurti J. 

Phanibhushan Deb—Defendant—Appellant 
v. Gulabchand Naraindas—Plaintiff — Res¬ 
pondent, 

Seoond Appeal No. 2 of i960, D/• 19*4-1950. 

Houses and Rents—C. P. and Berar House Rent 
Control Order(1947),Cls, 21 and 13— Notice deter¬ 
mining lease on obtaining previous permission of 
Rent Controller—Elfect ol filing appeal against 
Controllers order—T. P. Act (1882), S. 106-Civll 
P. C. (1908), 0. 41, R. 5. 

The order of tbe Rent Controller is final till it is set 
aside by the Deputy Commissioner in appeal : A, I. R. 
(35) 1Q48 Bom. 347, Dissent. (Para 9] 

A notice determining the tenancy could be issued 
under S. 106, T. P. Act, on the previous written per¬ 
mission obtained from the Rent Controller even when 
an appeal from that order to the Deputy Commissioner 
is pending, and a suit for ejeotment can be filed, 

[Para 9) 

Anno, C. P. C, 0. 41, R. 5, N.4. 

M. Adhikari—jor Appellant; N. B. Chandurkar — 
for Respondent. 

Judgment—This is a seoond appeal by the 
defendant Phanibhushan Deb against the decree 
of ejeotment passed on appeal by tbe First Ad¬ 
ditional District Judge, Jubbulpore. 
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[ 2 ] The Pent Contcoller granted permission 
to the plaintiff-re3pondent on 15-4-1948 to serve 
the defendant-appellant with a notice to quit. 
Exhibit P-2 dated 11-5-1918 is that notice, and 
the present suit was instituted on 21-G-i9iS. In 
the meanwhile, thedefeniant preferred an appeal 
against the order of the Rent Controller which 
was decided on 1-9-194S {vide Ex. D-2). The 
appeal was dismissed with a remark that the 
case fell under els. 13 ( 1 ) and 13 (3) (vii), Rent 
Control Ordor, and not under Cl. 13 ( 2 ) ibid. 
Because cf tins remark, the trial Court held that 
the notice Ex. p-2 issued on 11-5-1918 as per 
order of the Rent Controller was invalid and a 
fresh notice was necessary. The Court of first 
appeal, however, held that this view of the trial 
Court was incorrect and passed a decree for 
ejectment. 

[3] The tenancy being a monthly tenancy it 
was terminable under 5. 105. T. P. Act, by 15 
days' notice expiring with the end of a month 
of the tenancy. Sub-clause ( 1 ) of Ol. 13, C. P. 
and Berar Houss Rent Control Order, 1947, only 
provides that such a notice determining the lease 
shall not be giveD without the previous written 
permission of the Controller. Thus, previous 
written permission of the Controller is the only 
obstacle which the Rent Control Order puts in 
the way of the remedy of the landlord against 
the tenant under the general law. Once the 
landlord gets such a previous written permission 
he can give a notice under S. 1 C 6 , T. P. Act 
determining the lease and file a suit for eject¬ 
ment. In this case previous written permission 
of the Controller was obtained on 15-4-1948 
and notice determining the lease was given on 


11-6-19)8. . . ... 

[ 4 ] It is contended that the notice was invalid 
because it was given before the appeal from the 
order of the Rent Controller presented to the 
Deputy Commissioner under cl. Si, Rent Con¬ 
trol Order, was decided oa 1-9-1948. It is said 
that beoau 3 e an appeal was filed the order of 
the Rent Controller was not final till the appeal 
was decided and no valid notice could be given 
on the basis of an order of the Rent Controller 
which was not final. This contention is based 
on sub-cl. (3) of Cl. 21 1 bid whioh is to the fol- 
lowing effeot : 

“Tbo decision of the Deputy Commissioner and 
eubjoot only to each deoision, an order ot the Control¬ 
ler ebrtll be final and no further app-al or revision or 
application for roview shall lie from suoh decision to 
any authority whosoever." ' 

[ 5 ] Tne question for decision therefore is It) 

whether the order of the Rent Controller becomes 

final as soon as it is pass d and remains final 
till it is set aside by the order of the Deputy 
Commissioner or (ii) it beoomes final as soon as 
it is passed but loses its finality as soon as an 


appeal is 61ed or (iii) it dees not become final 
till the expiry of tbs period of appsal or its dis¬ 
posal if one is tiled. 

[ 6 ] That an order becomes final as soon it is 
passed will be clear from the very case which it 
relied upon by the learned counsel for the 
appellant, namely, Indra Singh v. Shivax 
Cawasj i, A. I. R. (35) 1948 Bom. 3t7 : (60 
Bom. L. B. 203) wherein we get the following 
observations : “So long as there is no appeal, 
the order of the Controller is final;, . That 
is the general law and neither eub-d. (3) of 
Cl. ( 21 ) nor any other provisions in the Rent 
Control Order lays down anything different. 80 
this much is c-rtain that the order of the Rent 
Controller becomes final from the date it is 
passed and action can be taken on it till some 
other circumstance prohibiting itcomes iDtoexis- 
tenoe—one such circumstance is a stay order of 
the appellate Court. The Deputy Commissioner 
did not issue any order staying proceedings on 
the order of the Rent Controller. As a matter 
of faot, there is no provision in the Rent 
Control Order empowering the Deputy Com¬ 
missioner to issue a stay order during 
the pendency of th 9 appeal before him, The 
reason for not making such a provision sepms 
to be that the appeal whioh is to filed 
within l 5 daystoth 6 Deputy Commissioner is 
sure to be disposed of before the disposal of the 
suit for ejectment wh oh has to be filed after 
giving notice to quit under 8 . 106, T. P. Act, on 
obtaining the previous written permission of the 
Rent Controller. 

[ 7 ] The next question whioh arises is about 
the effect of the filing of the appeal. Does the 
finality of the order made by the Heat Control¬ 
ler disappear as pood »s an appeal is preferred 
to the Deputy Comtni9-ioner or does it oontinue 
till it (the order) is set asido by the Deputy 
Coranrssioner in appeal ? I’he f>rmer view ha9 
been expressed in the Bombay case referred to 
above, viz Indra Sivgh v. Shivax Cawasji, 
A. I. R. ( 35 ) 1948 Bi m 347 : (60 Bom. L R 203). 
It is based on the observations of their Lord¬ 
ships of the Privy Council in Ann analog v. 
Thornhill, A. I. R. (16) 1931P. C 263 at p. 261 ! 
(1341. C. 831) which are to the following effeot r 

• “.. where an appeal lies the finality ot the 

deoreo on snob appeal beion taken, is qualified by the 
appeal «Dd the deoreo is not final in the sense tbat ( it 
will form res judicata a3 botween tbo same partied# 

Their Lordships of the Privy Council were con¬ 
sidering the question of tts judicata A sim la 1 
question was before the Division Bench of the 
Bombay High Court which decided the case 
NUvaru v. Nilvaru, 6 Bom 110 The learned 
Judges who decided Indra Singh v. Shivax 
Cawasji , A. I. R. (36) 1948 Bom. 347 : (» 
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Bom. L. R. SC3), however, said that the principle 
enunciated in Anncmalay v. Thornhill, a. i. a. 
(18) 1931 P. C. 263 : (134 I. 0. 331) had a wider 
application than merely to ques'.bn3 of res 
judhcata- The extant of this wider application 
has not been discussed or laid down and the 
learned Judges have made no reference to o. 41, 
B. 6, Civil P. C., which lays down that an 
appeal shall not operate as a stay of proceedings 
under a decree or order appealed from except 
so far as the appellate Court may order, nor 
shall execution of a decree be stayed by reason 
only of an appeal having been preferred from 
the deoree, but the appellate Court may for 
sufficient cause order slay of execution of such 
deoree So, for purposfs of execution the decree 
or order remains final oven after an appeal is 
filed till its disposal. 

[si The question to be decided in thU case, 
namely whether a notice determining the ten- 
ancy could be isiued under B. ic-6, T. P. Act, 
on the previous written permission obtained 
from the Rent Controller when an appeal from 
that order to the Deputy Commissioner is pen¬ 
ding is more akin to the question of execution 
of a decree or order than to the question of res 
judicata. The learned Bombay Judge3 have 
remarked that no remedy has been given to tbo 
tenant by the Rent Control Order rectifying the 
situation if the landlord's suit for ejectment is 
decided in bis favour before the appeal preferred 
to the Deputy Commissioner is decided and 
later on that appeal i9 deoided in the tenant’s 
favour, hut these remarks have not got muoh 
force became as I have already remarked there 
is very little likelihood of the ejectment suit 
being deoided before the appeal preferred to the 
Deputy Commissioner. Moreover, the tenant can 
request the Court trying the suit for ejectment 
to stay proceed mgs therein and await the deci- 
sion of the Deputy Commissioner in the appeal. 
That this can be done is laid down in the 
Bombay case Indra Singh v. Shiavax Cawasji, 
A. I, B. (35) 1948 Bom, 347 at p. 348 : (50 
Bom. L. R. 203), in the following words : 

‘la our opinion, the proper, thing for the learned 
Judge to have done w »3 goon ac his &ll6ntion waj 

drawn to the fact that the Colleotor had not yet die- 
poaed o the appeal, to have stayed the suit and 
awaited the decision of Colleotor before deoidloa the 
right* of the parties. That Is exaotly what the Privy 
•Counoll optoed in tho decision to which I have re* 
furred. They expressed their regret that the second 

P Bodln 8 the deoision of tho 
appeal in the first notion, as that would have simplified 
proeedure and saved expense.” 

[91 These observations further show that 
there is no ob,action to the filing of the suit 
dur.cg the pendency of the appeal before the 
Deputy Commissiorer. If a suit could be filed 

I am unable to see why a notice to quit could 


not be served daring that period i. e., daring 
the pendency of the appeal before the Deputy 
Commiss'ouer. So even if tho Bombay view is 
accepted and it is held that the finality of ths 
order made by the Rent Control er disappears 
a9 soon as an appeal is preferred to the Deputy 
Commi-sioner a notice under 8. 106 , T. P. Act 
can be given and a suit can le filed. So the 
notice, Ex. P 2 dated ll 5-1948, to quit given in 
this case was not invalid because tbo finality of 
the order of the R-nt Controller disappeared 
as soon as the appeal was preferred. A similar 
view ha9 been taken by V. R. Sen J. in Shri 
Keshio v. Shri JagannAh, s. A. No. 560 of 
1948 dated 21-3-1950. I would, however, like, to 
observe that as a notice to quit could be given 
and a suit could be filed aDd as the question to 
be deoided in this case is more akin to the 
question of execuiion of a decree or order than 
to the question of res judicata the correct view 
would be that tho order of the Rent Controller 
is final till it is set aside by the Deputy Com- 
m ssioner in appeal. With the greatest respeot 
I would therefore differ on this point from the 
learned Judges who decided the Bombay case. 

[ 10 ) Thi view as to the finaliiv of tho order 
of the Rent Controller expressed above by me 
is not incompatible in any way with the provi¬ 
sions o' sub cl. (3) of Cl. 21 , Rent Control Order. 
It does not fay that ths order of the Controller 
shall be final subject to an appeal to the Deputy 
Commissioner but it makes its finality subjfot 
only to the decision of the Deputy Commis- 
sioner. That provison, in my opinion, is not 
nude to change the general law as to the 
finality of decrees or orders but to emphasize 
that no appeal or revision or application for 
review shall lie from the decision of tho Deputy 
Commissioner to any authority whatsoever and 
that no appeal exoept an appeal to the Deputy 
Commissioner or revision or application for 
review shall lie from the order of the Rent 
Controller to any authority whatsoever. 

[11] So far as the present case is ooneerned, 
the Deputy Commisaioner did not in any way 
modify the order of tho Rent Controller but 
upheld it and only pointed ont the ooriect 
sub-clause and clause under which the order of 
the Rent Controller was passed. Sub-clause (a) 
of cl. 13 Rent Control Order, only lays down 
how and when an application for obtaining the 
previous permission of tha Controller should be 
made by ths landlord It i3 sub-cl. ( 3 ) of cl. 13 
ibid whioh lays down the grounds on whioh the 
Controller can grant permission to the landlord 
to give notice to determine tho lease aa required 
by sub-cl. ( 1 ) ibid. The trial Court was, there- 
fore, under the wrong impression that the order 
of the Rent Controller giving permission to 
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the plaintiff to give a quit notice wa9 pas-ed 
under sub cl. (2) of cl. 19, Rent Control Order, 
and that order was modified in appeal by the 
Deputy Commissioner, and the latter granted 
fresh permission to the plaintiff under sub- 
Cl. (3) of Cl. 13 ibid. 

[ 12 ] For the reasons given above,.the notice 
given by the plaintiff to the defendant on 
11-5-1S48 wa3 a valid notice and there was no 
necessity of “a fresh notice in ac:ordance with 
the appellate order.” The decision of the 
learnel First Additional District Judge, Jabbal- 
pore in appeal is, therefore, hereby upheld and 
the appeal is dismissed with C03ts. 

V.B.B. Appeal dismissed . 

A. I. R. (38) 1951 Nagpur 206 [C■ N. 50.] 

Sen J. 

Niamat Khan—Applicant v. The Crown . 

Criminal Revo. No. 491 of 1949, D/- 31-10-1919. 

(a) Criminal P. C. (1898), Ss. 499 and 501 - 
Scope. 

Section 499 only contemplates the taking of a per¬ 
sonal bond from the accused person and a bond by one 
or more sufficient sureties. Tbe section does not em¬ 
power a Magistrate to demand cash security. It is no 
doubt open to a Magistrate to increase the amount of 
bail under 8. 501 if he subsequently think3 that the 
sureties are insufficient but he has no power to order 
that the Bank deposits of the accused will 9tand as 
security. [Para 6] 

Anno. : Cr. P. C.. S. 49G, N. 11, Pt. 3; S. 499, N. 1, 
Pt. 3; S. 501, N. 1. 

(b) Criminal P. C. (1898), S. 439 - Scope-Limi¬ 
tation for revision — High'Court Rules (Nagpur), 
R. 14. 

The High Court will mt always interefero in revi¬ 
sion even thoogh the order of the Court below is wrong 
in law or the trial in the Court below ia illegal and not 
merely irregular if no prejudice is shown to have re¬ 
sulted to the accused. The power of Interference ia to 
be exercised only for the purpose of correcting injustice 
and not merely illegality. [Para 8] 

Though there is no limitation prescribed by law for 
revision, R. 14 of tbe High Court Rules requires that 
the revision application should ordinarily be filed 
within 60 day3 of the order. Hence, where the applicant 
has been guilty of great delay in filing the application 
without showing any reason he cannot ask the High 
Court to exercise the powers uoder S. 439 especially 
when no prejudice I 3 alleged by him by reason of the 
illegal order of the Magistrate. [Para3 7, 8J 

Anno. : Cr. P. C. ( S. 439. N. 1 and 42. 

7. T. Kedar — /or Applicant ; 17. D. Pendharkar, 
Qovt. Pleader — /or the Croun. 

Order. — The applicant Niyamat Kban was 
arrested under 8. 430, Penal Code, and released 
©n bail. On 20-6-1948 Shri S S. Khandekar, 
Magistrate First Class, Wardha, passed the 
following order: 

• Eich of the two accased (Niyamat Kban and Abdul 
Sattar) who are already on bail bo bound over for 
Rs. 100 with one surety local for Rs. 500. They are 
directed to appear on 4-6-1948." 


[ 2 ] On 4-6-1949 an application was made on 
behalf of the police that heavy bail should be 
taken from the applicant for the reasons stated 
in the application. The relevant portion of the 
order passed on 4-6-1943 by Shri Khandekar was 
as follows: 

“With a view to enforce their attendance in the 
Court regularly I order tha*. each of the two accased 
should execute a bond of Rs. 6000 with the usual 
surety of Ra. 600 already ordered by me Their bank 
deposits will be their security in this case as they do 
not po3=e?a any other property.*' 

[3] On 28 1-1949 an application was made by 
the applicants for the release of tbe money in 
the bank. It was dismissed on the same date by 
Shri Khandekar. 

[ 4 ] The applicants again applied to Sbri 
Pande, Magistrate First Class, to release the 
money in the Bharat Bank, Wardha, detained 
by the order of Sbri Khandekar. The learned 
Magictrate dismissed the application on thG 
g r ound that a similar application was consider¬ 
ed and dismissed by Sbri Khandekar. The appli¬ 
cant challenged the order of Shri Pande in 
revision in the Court of the Additional Session* 
Judge, Wardha, who was of the opinion that 
“the learned trial Magistrate was not correct in order¬ 
ing the detention of the amount of Rs. 10,000 of the 
applicant in deposit with the Bharat Bank, Wardha, 
as has been done. Even under S* 513, Criminal P. O., 
the accused could only be asked to deposit the amount 
of security instead of executing a bond. This provision 

is meant for the benefit of the person who is required 

to execute a bond in case where he may not be able to 
find a surety. The order was therefore not regular. 

Tha Additional Sessions Judge, however, dis¬ 
missed the application on the ground that the 
applicant should have preferred revision against 
the order of Shri Khandekar, dated 4-6-1948, 
and that there was unusual delay. In his view 
the application to revise the order dated 4-6-1948 
should have b?en made earlier. 

[6) Shri V. T. Kedar, learned counsel for the 
applicant, contends that on the view of toe 
learned Additional Sessions Judge that the order 
dated 4-6-1948 was not warranted by law, this 
Court should set it aside. I accept hie contention 
that it was not open to the learned Magistrate 
to detain the sum of Rs. 10.000 standing in the 
name of the applicant in the Bharat Bank, 
Wardha. 

[6] The offence of cheating under S. 430, 
Penal Code is bailable and the applicant was 
entitled to be released on bail in terms of Bs. 496 
and 499 , Criminal P. C. It is not open to a 
Magistrate acting under 8. 496 to impose condi- 
tions : see In re Kota Appalakonda, A. I. B. (29) 
1942 Mad 740 : (44 Cr. L. J. 202). The law does 
not contemplate or authorise a Magistrate to 
demand a cash deposit as a condition to the 
release of any accused on bail. The language of j 
S. 499, Criminal P. C., makes it perfectly clear, 
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that what that section contemplates is the fur¬ 
nishing of personal brad by the accused person 
and a bond by one or more sufficient sureties. 
The section does not empower a Magistrate to 
demand a cash from the accused as a security : 
See R. B. Chari v. Emperor , 49 Cr. L. j. 282 : 
(A, I. B. (35) 1948 ALL. 238), Bajballam Singh 
v. Emperor, 22 Pat. 726 : (A. i. R. (80) 1943 Pat. 
875 ; 45 Cr. L J. 340), Abdul Gani v Emperor, 
48 Or. L. J. 773 : 211 I. 0. 353 (Cai.). It was open 
to the Magistrate to increase the amount of bail 
under 8. 601 , Criminal P. C. He could have 
asked the acoased to find out two sureties of 
Rs. 6,000 each. He was not, however, empowered 
to detain the money of the applicant in the 
Bank. 

£7] The real question is whether the order 

should be set aside in view of the fact that the 

applicant failed to challenge the order at the 

appropriate time. Shri Kedar relied on Bal- 

krishna Ear ay an v. N. S. Jatar, 1 . L. R. (1945) 

Nag. 74 : (A 1. R. (82) 1945 Nag. 83), in support 

of his argument that this Court should exercise 

powers conferred by 8 . 439. It is true that the 

powers under this section are wide and that no 

period of limitation for filing a revision is fixed 

by statute. This Court, however, haB prescribed 

the limitation of 60 days in R. 14 (High Court 

Rules) which is in the following terms : 

„ ati R 0 ^ 1 ? 03 , f ° r ' eviflion made ‘0 ‘his Oonrt under 

m ', na ?•£•! shal1 bo treated as Prima Jade 
made without snob dlligenoe as ought ordinarily to be 

“ ‘"enable the petitioner to relief in revision it 
the period from the date of the order of which revi- 
Bion is sought to the date on which the petition is filed 

anv Ion, 2^23*.“? “T P ro P et| y spent in obtaining 

mo're than e^dfys/' 156 BQbmi “ ed wIth lbe i3 

No reason has been shown why the applicant 
dtd not challenge the order dated 4 - 6-1918 earlier. 

tinn er ftnd ' the aPpli0iDt iQ hi9 »PPliOS. 

tl ° n da ‘ ed14 ‘H 918 sUted «w follows : 

reone.t appll “ n ‘ »» d «Uke9 that be will not 

ksshsi 

It appears that the appUoanfc being apprehensive 
of a heavier bail under S. 601 , Penal 

2? raviflion “'Hw and submitted 

Ppll ° ant 80ughk challenge 
SS ° ^e first instance in 

TO ao ^ rfc t 0f t th l Add,faonBl 8esai °na Judge. It 

S fhl 7 “r' by . his appUoation da ted 29 6-1949 
{£*2? apphoant prayed that the legality of 

£S; a d s“lS 8pM8cabyShriKhMdo - 

fc . h ® "vision petition it has not been 

bvlhe nHo h A f P / h0ant haB been Prejudiced 
by the order dated 4.64948. It is true that in 
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his application before Shri Pande he has referred 
to the difficulties occasioned by the detention of 
the amount as also iu his application before the 
Sessions Judge, fhe applications, however, were 
not supported by any affidavit. The High Court 
will not always interfere even though the order 
of the Court below is wrong in law or the trial 
in the Court below is illegal and not merely, 
irregular if no prejudice is shown to hive result ! 
ed to the accused. The power of interference is. 
to be exercised only for the purpose of correct- 
rag injustice and not merely illegality. In viewl 
of the great delay the applicant cannot ask this 
Court to exercise its powers under B. 439 , Cri 
minal P. C. 

[9l The application fails and is dismissed. 

K-S. Application dismissed. 


A. I. R. (38) 1951 Nagpur 207 [C. N. 51.) 

Deo J. 

K. G. Pandit — Defendant.Appellant v 
Narsinghdas Sitaram—Plaintiff.Respondent. 
Second Appeal N>. 255 of 1948, D/- 16-1-1950. 

(a) Houses and Rents-C. P. and Berar House 
Rent Control Order (1947), Cl. 13-Crucial date- 
Jurisdiction of Rent Controller to refuse permission. 

iV he date ol the application. If on 

R h «nt d A t h n 10 artears ,or three months, the 

Rent Controller has no jurisdiction to refuse to grant 

F'™* *“ i° ‘ h9 landlord - Tbe faQ ‘ ‘hat the landlord 

thathtarf*!**" 6 ? 8 °u reDt , 8abject ,0 the condition 
that his rights under the application would not be preiu 

diced does not disentitle the landlord from obtaining 

permission of the Rent Controller. r F * “ 

in™5ti? e ^ C3ntr0ller re ' D, ° 310 exoroise jocisdiation 

in granting the permission the iandiord would be able 

iXMasii:«ss? 

- 8! m " 

House Rent Control Order (1947), Cl. 13. ' rar 
la ordor to atlraot the provision of S 114 it ia «,*>*•* 

...j tb.t „d., n. b .,l v .rs 

“Sr * 

mine the lease and re-enter but gives only the rtaht £ 
reoover damages or to obtain an injunction 6 10 

AC ) s f 14 ’»■ >. s -1»8. n"T‘ S ' 101 

si *£& rnw sssn 

^“ftor 6J , 9C . tment P“sed against him. 

£2] The defendant waj a month to month 
enant of the plaintiff from 1 . 4 . 19*1 accX 
to English calendar month. On 6 . 349 ^^ 
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plaintiff app'ied to tbe Rent Controller, Amraoti, 
for permi Sion to dete mine the leoancy of the 
defendaot on the ground th-atjbe t-naut was in 
arrears for a period of five months next before 
the date of the application aod tt at tbe tenant 
was babituilly in arrears with 'he rent. It does 
not appear from the record whether the defen. 
dant contested this application. The Rent Con¬ 
troller passed an order on 7-4-1947 granting 
permission to the plaintiff to determine the 
tenancy of the defendant but ho has not stated 
the ground or gro mds on which the application 
was granted. The plaintiff thereupon served a 
notice under S. ill (h), T. P. Act, determining 
the tenancy with the expiry of the April month 
of the defendants tenure. This notice was duly 
served but the defendant did not vacate the 
premises. Plaintiff therefore instituted this suit 
on 2-5-1917 claiming Rs. 26-15-3 as arrears of 
rent and taxes for April 1917 and claimiog 
damages for use and occupation at Rs 75 per 
month from the date of suit till realisation, 

[3] The defence of the defendant was that 
the tenancy commenced on 4-4-1947, that he was 
not habitually in arrears with rent though he 
was in arrears for five months when the appli¬ 
cation wa3 made, that the aoiion of the plaintiff 
in giving notice amounted to termination of 
lease by forfeiture for non-payment of rent and 
consequently he was entitled to be relieved of 
forfeiture on payment of arrears of rent in view 
of Ss. 114 and 114 -a, T. P. Aot, that he sent 
rents of the months of April, May and June 1947 
by a money order on 3 7-1947 which the plain- 
tiff refused to accept, and that he was willing 
to pay immediately the arrears of rent with suoh 
interest and costs as the Court might deem fit 
and equitable. The defendant further contended 
that tho notice determining the tenancy was 
invalid in law as the tenancy commenced on 
4-4-1941. He further pleaded that he was entitled 
to abatement of rent for three years on the 
ground that he was entitled to damages for the 
plaintiff’s wrongful detention of one room out 
of the demised premises and offered to pay 
neces-ary court-fses on the claim. That court- 
fee was not paid. 

f 4 l The lower Courts have found that the 
tenancy cmmeoced on 1 4-1941. that the notice 
was valid and the tenanoy wa3 determined with 
the end of April 1947 It was further found that 
the counter olaim for damages for one room was 
not true. The lower appellate Court further 
found that the defence under 3. 114 or 3. Ill-A was 
not available to the defendant as the tenanoy 
was not determined by forfeiture under 9 11, 
cl. (g), T- P. Act aDd that the conditions neces¬ 
sary for tbe grant of that relief were also not 
satisfied by the defendant. In fact, this was the 


only point whioh was pressed before the lower 
appellate Court and the other points were not 
pr.ssed though they were not abandoned. The 
loW6c appellate Coart thus confirmed the dearee 
of the trial Court. 

[5] In this appeal the appellant has raised 
only two grounds: (a) that relief should have 
been given against forfeiture and (b) that tbe 
order of the Rent Controller is void as the arrears 
did not exiet on the date tbe order was passed, 

[6] The relevant portion of Cl. 13. C. P. and 
Berar House Rent Control Order, 1947, reads 
thus: 

"13 (1) No landlord shall, except with the previous 
written p-rroission ot the Controller, give notice to a 
tenant determining the lease or determine the lease if 
the lease is expressed thereof to be determinable at his 
option. 

••• ••• ••• 

(3) If after hearing the parties the Controller is 
satisfied— 

(i) that the tenant was in arrears of rent fora period 
of three months next before the date of the application; 

(ii) that the tenant is habitually in arrears with tbe 
rent, 

••• 

he shall grant the landlord permission to give notice 
to determme that lease as required by sub-olause (1)." 
This Order came into force on 11 1-1947. The 
corresponding provision prior to this was— 

"If after hearing tbe parties the Controller is satis¬ 
fied that tbe tenant has not paid, and is not ready and 
willing to pay tbe reot due in respeot of the period 
before such application. ... ha shall grant the 
necessary permission.” 

[7] It is thus olear that by the amendment 
the oruoial date is the date of the application. If 
on that date the tenant is in arrears for three 
months, the Rent Controller has no jurisdiction 
to refuse to grant permission to the landlord. It 
is true that on 15-31-9*7 the defendant paid 
rs. 75 for the rent for December 1946 to February 
1947 , but this tender was accepted subjeot to 
condition that the plaintiff's right arising under 
the application to the Rent Controller would not 
be prejudiced. The rent for the month of March 
was similarly tendered and accepted on 7-4-1941. 
The defendant ha3 not raised any plea of waiver, 
or of the permission of the Rent Controller being 
void on account ol the acceptance of rent by the 
plaintiff. These subsequent payments did not 
disentitle the plaintiff from obtaining permis¬ 
sion of the Rent Controller. In Vsthal v. Lax- 
man, I. L. R. (l?45) Nag. 973: (A. I. B- (33) 1946 
Nag. 45), S. 13 f 3), Relief of Indebtedness Act was 

interpreted. The section reads thu3: 

' If two consecutive Instalments remain in arrears 
the Deputv Commissioner, on the application ot tne 
ereiitor shall pass ao order that tbe order ol the Debt 
Relief Court tixiDg instalments shall cease to have 
e rIeot. ,# - * * 

It was held that tbe crucial date is the date ot 
the application and if two consecutive instal¬ 
ments remain in arrears at the date of the 
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application, the Deputy Commissioner has no 
option but to make an order contemplated by 
S. 13 (3). This decision was followed in Nst. 
Jankibai v. Devidas, Misc. S. A. No. 183 of 1917 
D/- 23.9.1949. Iam therefore of the opinion that 
jin view of the admitted faot that on 6-3-1947 the 
defendant was in arrears of rent for more than 
three months, the Rent Controller had no other 
(option than to grant the necessary permission. 
If the defendant was dissatisfied with that order, 
he ought to have preferred an appeal to the 
Deputy Commissioner as provided by cl. 21 of 
the said Order. If the Rent Controller or the 
Deputy Commissioner had refn'eed to exercise 
jurisdiction in granting the permission on these 
(facts (which they were bound to do), the land¬ 
lord would have been able to dispense with that 
(permission in a civil Court by establishing the 
faots which entitled him to the permission. I 
need not, however, pursue this matter further 
in view of the faot that the oruoial date was the 
date of the application and the defendant wa 9 
admittedly in arrears on that date. 

(8] The learned oounsel for the appellant 
oontended that the plaintiff waived his right to 
obtain permission under the C. P. and Berar 
House Rent Control Order by accepting pay 
ment on 15-3-1947 and that he had therefore no 
Tight to pursue the application, and reliance 
was placed on B. N. Rly. Co. Ltd. v. Firm Bal 
Mukunda Biseswar Lall, a. I. R. (io) 1923 oal. 
€93: (60 I. 0. 200) and Manicklal v. Eadamlini, 
A. I. R. (IS) 1926 oal. 763: (9i I. 0 . 156 ). The 
former case lays down that acceptance of rent 
due after forfeiture from the lessee—and this 
notwithstanding the protest of the lessor that 
euoh acceptance is without prejudice to his right 
to insist upon forfeiture _ operates as a waiver 
of the notioe. This has no application here and 
■will be considered when I deal with the other 
contention raised by the learned counsel regard¬ 
ing relief against forfeiture. The other oa<e lays 
down that when rent is aocepted after notioe to 
quit, whether before or after the suit has been 
filed, the landlord shall be deemed to have 
waived the notioe to quit and to treat the lease 
as subsisting. This has no application as the'rent 
was not aooepted after the notice to quit was 
flerved It is thus dear that the order of the 
Kent Controller is not void. 

0] The next contention is that relief should 
be given against forfeiture for non-payment of 
rent. It was further oontended that even if 

8 : l ’ F1 Aot - in t0rmB do8a n °t apply, relief 

flhculd be granted against forfeiture as was held 
in Shrtktthanlal v. Ramnath, r. l. r. (i 941 ) 

1 V 3U1914 N8gl sa9) and in 

Ramakmhna v. Fernandez, a. i, b. (li) 1927 
Mad. 289 : (98 I. 0 . 851). These are oases of 
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agricultural leases to which the provisions of 
Chap, v regarding leases of immovable property 
in the T, P. Aot do not apply by virtue of S. 117 
of that Act. It has been held in these eases that 
if the conditions requisite for the application of 
8.114 are found to exist, relief should be grant¬ 
ed. In those cases thero was an express covenant 
for forfeiture for non-payment of rent. Unless 
there is an express condition to pay rent at a 
specified time, and a provision for re-entry for 
such non-payment annexed, non-payment of 
rent will not entail a forfeiture. The learned 
counsel contends that the provisions of the C. P. 
and Berar House Rent Control Order, 1947, 
should be read as express terms oi the oontraot 
between the parties which was admittedly oral. 
The provisions of the Rent Control Order may 
be said to be additions to s. 108, T. P. Aot, 
whioh provides for the rights and liabilities of 
the lessor and lessee in the absence of a contraot 
or local usage to the oontrary. Breach of any of 
these obligations does not entitle the lessor to 
determine the lease and re-enter bat gives only 
the right to recover damages or to obtain an 
injunction. Under s. ill, cl. (g), a lease of 
immovable property is determined by forfeiture, 
that is to say, in case the lessee breaks an ex¬ 
press condition whioh provides that on breach 
thereof the lessor may re-enter. In the absence 
of suob a proviso forfeiture will not be incurred 
by breach of an express covenant to pay rent. 

[103 The learned counsel has relied on Ahin. 
dra Nath v. Lt. Col. E. E. Twiss, 49 cal. 
160 : (A. I. R. (9) 1922 cal. 394) and B. N. 
Rly. Oo. Ltd. v. Firm Bahnukunda Biseswar 
Lall, A. I. R. (10) 1923 Cal. 6G9 : (80 I. 0. 200). 
In the former oase there was a provision in the 
lease for re-entry if at any time aDy one or 
more of the monthly rents remained unpaid for 
15 days after due date. It was held that the 
Rent Aot did not expressly exclude s. 114 , T. P. 
Aot, and, therefore, relief could be granted 
against forfeiture for non-payment of rent. Tbia 
case has no application beoause there is no ex¬ 
press condition of forfeiture and re-entry for 
non-payment of rent. The other case also has no 
application beoause there is no acceptance of 
rent after service of notice under 8. Ill, ol. (g), 
T. P, Aot. It is true that the lessor who has 
given notice determining the lease under s. in (g) 
has the right to waive that notice by subse¬ 
quently accepting rent and condoning the 
breaoh. In order to attraot the provision of 
8.114, it is, therefors, necessary that under the 
contract between the parties the lease must be 
expressed for a tsrm and on breaoh of covenant 
to pay rent at a specified time the lessor must 
have a right to re-enter. In such a case the term 
of re-entry is held to be penal and will be reli. 
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eved against. Here, under the terms of the con¬ 
tract between the parties the tenancy is from 
month to month derterminable at the option of 
either party under S. Ill (b) by giving a notice 
in accordance with 8. 106 of the Act. The right 
of the tenant to determine the lease in this 
manner is not in any way affected by the Rent 
Control Order. It i3 only in tho case of lessor 
that his right to determine the tenancy at bis 
choice has been restricted and be is to satisfy 
the Rent Controller that one of the several con¬ 
ditions provided by cl. 19 (8) of the Order 
existed to entitle him to give notice determin¬ 
ing the lease. I am, therefore, of the opinion 
that tb6re is no Ecope in this case for the appli¬ 
cation of 8. 114, T. P. Act, which is applicable 
to leases of houses in which the conditions men¬ 
tioned therein existed. Section 114 -a has obvi¬ 
ously no application here. 

[11] It is, therefore, not necessary to consider 
the circumstances which would entitle the defen¬ 
dant to the equitable relief against forfeiture. 
The learned counsel very strenuously urged that 
it is for the landlord to plead the circumstances 
which disentitled the tenant to the relief against 
forfeiture and that the matter should go back to 
the trial Court for necessary enquiry into the 
matter. The facts of the case are clear and 
the defendant would not be entitled to the relief 
if I had held that 8. 114 was applicable. 
Throughout the whole case I find nothing else 
but a keen anxiety of the defendant to postpone 
the date of ejectment without there being any 
equitable circumstances in his favour. On ac¬ 
count of the procedure of law Courts he has 
been able fo g6t a sufficiently long time to 
which he is not entitled on equitable considera¬ 
tions. 

[12] The appeal thus wholly fails and is dis¬ 
missed with costs. Counsel’s fee Bs. 100 in this 
Court. The costs of the lower Courts will be 
paid by the defendant-appellant as ordered by 
them. 

D.E. Appeal dismissed. 
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Jagadeo Naicasji—Judgment-deltor v. The 
Co operative Society Mahalungi A'o. 2 — 
Decree-holder. 

Misc. 8. A. No. 48 of 1944, D/-28-2-1950. 

(a) Co-operalive Societies Act (1912), S. 43 — 
Rules under (M. P,)—R. 43 (()—Contributory order 
—Validity. 

Where tho liquidator pasres a contributory order 
without following the provisions of B. 43 (f) the order 
is ultra tires and the Civil Court cannot execute the 
order. [Paras 7, 8] 

fb) Civil P. C. (ISOS), S. 11 — Execution pro¬ 
ceedings. 


Where there is no decision by the executing Court ou 
the meritB of objection raised by the judgment-debtor 
the objection is not barred by the rule of res judicata. 

Anno. Civil P. C , 8. 11, N. 23. ^ P#Ia ^ 

P. S. Pullamkar — for Judgment-debtor ; P.K 
Tare—for Decree-holder. 

Judgment. — This is an appeal by the 
judgment-debtor Jagdeo against the order of the 
Distriot Judge, Akola. 

[2] The registration of the Co-operative 
Society MabaluDgi no. 2 , taluq Malkapur, was 
cancelled on 25.1M937 and a liquidator was 
appointed on 9-2-1938. Shri N. G. Deshpande 
was the liquidator. He passed a contributory 
order on 10-6.1938. The first application for exe¬ 
cution of that order was made on 16-6-1938, the 
second on 12-1M938 and the third on 16-2-1941. 
An application under s. 47, Civil P. 0., challeng¬ 
ing the execution proceedings was made by the 
judgment-debtor on 2-12-1941. The ground of 
objection was that the liquidator before passing 
the contributory order did not ascertain the 
assets of the Society. It was urged that in view 
of the failure of the liquidator to follow the 
mandatory provisions of B. 42 (f) (43 (I) ?) of 
the Rules framed under the Co operative Socie¬ 
ties Act the contributory order dated 10-5-19J8 
was ultra vires, and could not be executed in 
a oivil Court. One of the reliefs sought was the 
dismissal of the execution proceedings on the 
ground that the order was ultra vires and could 
not be exeouted by the Court. The application 
was dismissed on 17-1-1942 on account of the 
failure of the judgment-debtor to pay proceBS-fee 
in time. 


[3] The eecond application datod 20-1-1942 was 
made by the judgment-debtor and one of the 
grounds taken was that as the Distriot Judge in 
Civ. App. No. 1-A of 1941 dated 10-10-1941 had 
held that the contributory order dated 10-6-1998 
was ultra vires the exeoution proceedings were 
null and void. The suit leading to this appeal 
was instituted by the sons of the judgment- 
debtor for a declaration that some of the pro¬ 
perty wbioh had been attached in exeoution of 
the contributory order could not be attaohad 
and sold in execution as the order was ultra 
vires and illegal. The executing Court passed, 
the following order on 27-8-1942 : 

"The judgment-debtor oould not have attaoked the 
contributory order by a separato suit. Tho deoision in 
ihe appeal was not as between the deoree-holder an 
Ihe judgment-debtor. The jodgment-debtor cannot taae 
advantage of the deoision in favour of hlB son. T e 
ruling reported in Narayan v. Cooperative^ ooeu y 
Central Bank, Malkapur, A. I. R. (25) 1938 Nag. 434. 
I. L. B. (1988) Nag. 604), is in point. I hence deoide 
.he issue in the negative.” 


The application was dismissed on 24 6-1942 ae 
time-barred. 
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[ 4 ] A third application wag made on 12.1-1943 
in whiob the grounds and reliefs were similar to 
those stated in the application of 20-1-1942. The 
executing Court took the view that it bad no 
jurisdiction to change the first order and accord¬ 
ingly dismissed the application. The appellate 
Court held that the order of the executing Court 
passed on 24-6-1942 had become final and was 
not open to challenge on the principle of res 
judicata. This order is the subject of appeal by 
the judgment-debtor. 

[6] The view taken by the Courts below is 
manifestly wrong. The contributory order wae 
challenged on the following allegations: 

‘‘The liquidator before pacing tho contributory 
ordor did net ascertain the assets of the Society. Mcst 
of the Rseeta of the Society were in the course of being 
realized and therefore when the order wag passed the 
assets were not determined as they wero not actually 
realized.” 

Correctnegs of these allegations was not ques¬ 
tioned in the Courts below, or in this Court. The 
allegations must, therefore, be held as true. 

[6] Rule 43 of the Rules framed under the 
Co-operative Societies Act of 1912 (hereafter 
referred to as the Act) enjoins on the liquidator 
the duties of ascertaining the dues and other 
assets and collecting them. The relevant rules 
are 43 (b) (c) (d) and (e): 

“(b) Tho liquidator shall ascertain what the doeg 
and ether assets of the society and its debts and liabi¬ 
lities are, and shall investigate all claims against the 
sooiety. The liquidator may publish in snob manner as 
he thinks proper a notice requiring all olalms against 
the dissolved sooiety to be submitted to him within two 
months from the date of publication thereof. 

( 0 ) The liquidator ehall decide questions of priority 
arising between claimants and shall draw up a echemo 
for the payment of their does. 

(d) Tho liquidator shall recover all sums and other 
properties to which the sooiety is entitled, and may 
institute suoh suits for that purpose or such suits inci¬ 
dental to the liquidation proceedings as ho may think 
proper. 

(e) The liquidator may empower any person to make 
collections and to grant valid receipts on his behalf.” 

It is only after it is found that the assets of the 
society are not sufficient to cover the costs of 
liquidation that a contributory order oould be 
made in terms of s. 48 (f) of the Aot (before 
the amendment of 1942) whioh is in these terms: 

“(f) If the assets of the Sooiety (including tho am¬ 
ounts recovered by the liquidator) are not sufficient to 
ooyer the oosts of liquidation and to pay of! the liabi¬ 
lities of the sooiety the liquidator shall_ 

(0 determine the contribution to bo made by the 
membors and past members, respectively, to the assets 
of the sooiety, and 

(ii) determine by what persons and in what propor¬ 
tion the costs of liquidation aro to be borne.” 

[ 7 ] In the present oase the liquidator passed 
an order without conforming to the require¬ 
ments of the rules set out above. He was not in 
ft position on 10-5.1988 to ascertain what the 
laBsets of the Cooperative Sooiety were. As the 


liquidator did not act within these powers con¬ 
ferred upon him, the order under examination 
was ultra vires of the official liquidator. 

[ 8 ] The divisional Bench in Ilarisa v. Yaoli 
Co-operative Society t 1941 N. L. j. 412 made 
the following statement with which I respect¬ 
fully agree: 

"Tho Liquidator's powers are circumscribed by the 
limits defined in the statute. The liquidator cannot 
make an order for contribution until be has ascertained 
the assotg. He cannot be regarded in law as having 
ascertained the assets where he is In the course of 
realising the assets of tho individual debtors and until 
the amount that can be obtained on such realisation is 
determined. Until then if the Liquidator makes a con¬ 
tributory order it ig ultra vires and it cannot be execut¬ 
ed in the civil Court, and the exeeuliou can be 
quashed.” 

The result is that the civil Court could not law- 
fully be asked to execute the contributory order 
dated 10-5-1933. 

[9] Shri P. K. Tare, learned counsel for tbe 
reipondent, had not been able to show that tbe 
order of the liquidator was valid. He, however, 
argued that as the executing Court on a previous 
occasion had overruled tho objection of the 
judgment-debtor the matter bad become final 
and it was no longer open to the judgment- 
debtor to challenge the legality of the order of 
the executing Court. He invoked the aid of the 
rule of res judicata contained in s. ll, Civil 
P.C. In my opinion B. llhas no application, nor 
oan rule of res judicata be called in aid. On, 
the first occasion the application of 1941 was 
dismissed on account of the failure of the judg- 
ment-debtor to pay proceES-fee; on the second 
occasion the finding given on 27 - 3-1942 was in 
respeot of the effect of the deoision of the Dis¬ 
trict Judge in Civil Appeal No. l-A of 1941 . The 
executing Court should have proceeded to deoide 
whether the order of the liquidator was valid 
irrespective of the deoision of the District Jndge. 
No reason was assigned by the exeonting Court for 
its statement in the order dated 24 - 6-1942 that 
the application was time barred. Order dated 
31-M943 again did not touoh the objection on 
merits but dismissed the application on the 
ground of iaok of jurisdiction. Thus, there has 
been no deoision by the executing Court on the 

Sor ° f ibe C0ntr0verey raiaed by the judgment- 

[ 10 ] One of the oases stroDgly relied on by 

bhn Tare was Tar ini Charan v. Kedar Nath 
56 Oal. 723: (A.I.B. (16) 1928 Cal. 777 F.B.). This 
oase has no application to the faota of the pre¬ 
sent case. Here the objection was raised before 
the same Court and the orders were passed by 
the same Court. ’ 

[ 11 ] A oivil Court has no jurisdiction to 
exeoute an order which is a nullity. The divisional 
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Bench in Co-operative Society v Babanrao, 8. 
A. NO. 93 of 1942, D/-1I 4-1947, observed: 

"According to Harisa v. Yaoh Co-operauvi Society, 
1941 N. L. J. 412 that order was ultra vires and so 
was a nullity on the day on which it was passed.” 

[ 12 ] The appeal is allowed with costa. The 
orders of the two Court9 are set aside and the 
execution proceedings are quashed. 

DM. Appeal allowed. 

A. I. R (38) 1951 Nagpur 212 [C. N. 53.] 
V. R. Sen J. 

Miss Bajul Baojx Bhai Shah — Plaintiff 
— Applicant v. Provincial Government of 
C. P. and Berar and another—Defendants — 

Besponder.ts. 

Civil Rovn. No. 224 of 1913, D/- 26 12-1949. 

(a) Civil P. C. (1903), O. 11, R. 19-Scope-Gov¬ 
ernment party to suit claiming privilege—Affidavit 
by person authorised to act on behalt of Govern¬ 
ment is sufficient — Evidence Act (1872), S. 123. 

There is nothlrg in 0. 11, R. 19, Civil P. C., which 
requires a party to file an affidavit to support theolaim 
of privilege. Judicial decisions, however, emphasiso that 
affidavits should be filed when privilege is claimed. 
The duty of deciding the validity of the claim of pri¬ 
vilege 13 oast on the Court. [Paras 14 and 15] 

Where in a suit against the Provincial Government 
the latter claims privilege In respect of reports of police 
investigation submitted to it, an affidavit in support of 
the privilege filed by the Director of Agriculture who is 
authorised to act in Coart on behalf of the Government 
i3 sufficient compliance with law. It is not open to 
the plaintiff in euch case to plead that the affidavit 
should be by the head of the Police Department. It is 
only where the Government is not a party that the pri¬ 
vilege should be claimed by the head of the department 
concerned. (Para 14] 

Anno. C. P. C., 0. 11, R. 19 N. 1 ; Evidence Act, 
S. 123, N. 1. 

(b) Civil P. C. (1908), S. 115 and 0. 11, R. 19 - 
Court having jurisdiction under O. 11, R. 19 to de¬ 
cide question of privilege claimed by party uphold¬ 
ing it after considering nature of documents — No 
illegality or material irregularity in arriving at 
conclusion — No interference in revision. 

[Para 17] 

Anno. C. P. C..S. 115, N. 5,12. 

(c) Civil P. C., (1908), S. 11—Interlocutory order 
— Order of Court holding certain document to be 
privileged — Order cannot be attacked at subse¬ 
quent stage of the same proceedings. [Para 16] 

Anno. 0. P. C.,S. 11, N. 22. 

R. V. 8. Mani-for Applicant ; W. B. Pendharkar , 
Government Pleader—for non-Applicants. 

Order. — The plaintiff seeks revision of the 
order dated 7 4-1948 passed in civil Suit No. 24.B 
of 1947 by the Court of Sbri J. A. Hussain, Ad. 
ditional Judge to First Civil Judge (Class I), 
Nagpur. 

[ 2 ] The relevant faots are these. The plain, 
tiff by her suit filed on 15-1-1945 claim com¬ 
pensation for libel valued at Ra. 10,000 from the 
Provincial Government of 0. P. and Berar and 
J. C. MoDongall, Retired Direotor of Agricul¬ 
ture in the Government of the Central Provin. 


A. I. R. 

ces and Berar. The material allegation in the 
plaint is contained in Para. 12 which is as fol 
lows: 

"In the meanwhile Mr. J. C. DcDoacall (defen 
dant 2) b 7 his Memo No. 5779 dated 8-7 1943 made a’ 
criminal complaint under S. 409, Penal Code, to the 
District Superintendent o( Polioe, Nagpur in respect of 
f,!*?, 01 ? rt i ol «? betenglng or pnrportiog to baiong 

. t0 .l ha « A ‘ C- P- 0ltru3 Ffait research Ssheme 
to the e flee *, that she had not accounted for the same 
aod tint she seems to have converted them for her use 
if she ha3 not already disposed of dishonestly." 

lha plaintiff alleged that the complaint wasnot 
made in good faith and that it was actuated by 
malice. It constituted a gro33 libel. The pub- 
lication of the said libel was made by the 
Polioe on 16-11-1943 when B. S. Mehta, the then 
Station House Officer-in-ebarge of the Sitabuldi 
Police Station, called upon the plaintiff at the 
Horticultural Researoh Institute and informed 
her of the police investigation. On 17 11-1943 
and 18-11-1943 the plaintiff was subjected to en¬ 
quiries by the said B. S. Mehta and B. N. Mishra, 
Sub-Inspeotor of Police who informed her that 
a report had been submitted by them to the au¬ 
thorities concerned to the effect that no case of 
oriminal breaoh of trust in respect of the said 
articles was made out against her. Tbo liability 
of defendants 1 and 2 was stated in the follow¬ 
ing paragraph : 

"26. The said libel by Mr. J. C. MoDongall (defen¬ 
dant 2) in his capacity a3 Direotor of Agriculture 0. P. 
and Berar and in the course of his employment as 
each by defendant 1 and hence both the defendants 
are jointly and severally liable to the plaintiff.’' 

[3] On 27-2-1947 tbe learned oounsel for the 
plaintiff gave a notice under o. 11, B. 19, Form 7, 
to Sbri P G. Pbadke, counsel for the defen¬ 
dant, to produce report to the Government by 
B. N. Mishra, Sub-Inspeotor Police, of January 
1944 (item 9), and report to the Government 
by J. P. Tiwary, C. I. D. Inspector of April 
1944, the proceedings of tbe Departmental En¬ 
quiry against tbe plaintiff before tbe Com¬ 
missioner, Nagpur Division, among other 
documents. 

[ 4 ] Defendant 1 in reply to this notice ob¬ 
jected to the production of some of tbe doou- 
ments. On 3 5-1947, Robert Hughes Hill, 
Director of Agriculture, C. P. and Berar sworn 
in an affidavit iu whioh he stated that the docu¬ 
ments Nos 3, 6 and 6 constituted unpublished 
records of matter relating to the affairs of the 
State, that as the Head of tbe Agricultural 
Deparlment he did not oonsider their production 
desirable in the interest of the State and publio 
policy and considered that public interest would 
suffer by the disclosure and production of the 
said documents. 

[6] The Court by its order dated 19-7-1947 
upheld the olaim of privilege by the defendants 
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in respect of (i) the report of B. N. Miabra, Sub. 
Inspector Police to the Government and (ii) the 
report of J. P. Tiwary to the Governent, and 
rejected it in respect of the proceedings of the 
Departmental Enquiry hold by the Commissio¬ 
ner. Nagpur Division against the plaintiff. 

[C] On 3-4-1943 the plaintiff made an appli¬ 
cation for the production of documents mentio¬ 
ned therein and pointed out that they were 
absolutely indisponsable for her case. The plain¬ 
tiff was entitled to claim the production of the 
doouments as the Head of the Police Depart¬ 
ment had not claimed any privilege in respect 
of suob documents. The privilege could not 
have been claimed by the Head of the Agricul- 
fcure Department. An affidavit was filed in sup¬ 
port of tbia application. 

(7) The application was opposed by the 
Government and it was submitted that as defen. 
dant l, represented th9 Police Department also, 
it was not necessary that the privilege should 
separately ba claimed by the Head of that 
Department. The affidavit which was sworn in 
by the Director of Agriculture was sworn by him 
for and cn behalf of defendant 1 , and not in his 
capaoity as the Director of Agriculture ODly. 
Another ground urged was that tbe matter bad 
been finally adjudicated npon by an order dated 
19-7-1917 and the application dated 8-4-1918 was 
barred under o. ll. (8. 11 (?)) Civil P. C. 

[6] The lower Court treated tbe application 
dated 3.4-194 8 as one for review. It held that 
the affidavit sworn by the Director of Agricul¬ 
ture in support of the objection founded on pri¬ 
vilege raised by defendant 1 , was neither 
incorreot nor improper. It was 0 ]>en to the 
Court to act on that affidavit in’arriving at its 
finding dated 19-7-1947. The contention that the 
affidavit was sworn by theDireotor of Agriculture 
and not by the Head of the Police Department 
was not a discovery of a new and important 
matter warranting review of the order dated 
19-7-1947, There was no mistake or error appa¬ 
rent on the face of the record and the applica¬ 
tion was untenable. Order dated 19-7-1917 was 
conolusivo and final so far as that Court was 
concerned. 

[9] Shri R. V. S. Mani, learned counsel for 
tbe plaintiff, contended that no privilege could 
be claimed in respeot of the documents of which 
production was sought. They did not relate to 
the affairs of tbs State and were not bit by the 
provisions of 8s. 123 and 124, Evidence Act. The 
documents were required by the plaintiff to prove 
her case and were essential for a proper decision 
of tbe case. He cited Tukaram v. Emperor, 
!• L - R - (1916) Nag. 386: (A. I. R. (33) 19l6 Nag. 
366 : 47 or. L. j. 613), Teja Singh v. Emperor, 
A. I. R. (32) 1948 Lab. S99 : (S2S I. 0. 33l), 


Bhaiya Saheb v. Rainnath, A. T. R. (25) 192S 
Nag. *355 : (I. L. R. (1940) Nag. 280). E.G. 
Robinson v. State of South Australia, A. I. R. 
(IS) 1931 T. C. 254 : U931 a. C. 70!) and Ram- 
chandra v. Provincial Government , C. P. & 
Birar, Civil Revn. No. 336 of 1946, D/- 10-4-43. 
Ilis contention was that the affidavit should 
have been of the Head of the Police Department 
and referred to S. 123, Evidence Act in support 
of his contention. He urged that the Court 
should not have acted on the affidavit dated 
3-5-1947 of the Director of Agriculture. He also 
urged that the matter raised in the application 
dated 3-1-1948 was not covered by his previous 
application made on 27-2-1947. 

[ 10 ] Shri W. B. Pendborkar, learned Govern¬ 
ment Pleader for the defendants, supported the 
order and argued that as no revision application 
was filed sgainst the first order dated 19-7-1947 
upholding the claim of privilege, the question 
of privilege could not be raised now. He urged 
that it was open to the Provincial Government 
to ask any of its officers to file au affidavit on 
its behalf. In this cise the officer selected was 
the Director of Agriculture who was authorised 
to sign the pleadings and act on behalf of the 
Provincial Government. 

[ 11 ] I will first deal with the point relating to 
the affidavit dated 3-5-1947 sworn by the Direo- 
tor of Agriculture. The objection that the 
affidavit should have been by the Head of the 
Police Department was not urged on that date 
or on ll 7 1947 when arguments were heard on 
the point of privilege. 

[ 12 ] The notice under o. 11. R. 19. in the 
printed notico appears to be a mistake for rule 16 . 
Form 7 of the Oodo of Civil Procedure, was on 
a printed form. Its terms were as follows: 

"Take notice that the plaintiff reqairea you to pro¬ 
duce lor bis inspection tbefollowirg documents referred 
to In your written statement.” 

The notice was addressed to Shri P. G. Phadke, 
advocate, couneel for thedefendant. Defendant 1 
claimed privilege for documents bearing serial 
Nos. 3, 6 and 6. In support of this application 
an affidavit dated 3-6-1947 referred to earlier 
wa9 filed by the Director of Agriculture. 

[13] It is open to a party who is required to 
give inspection of documents to object to their 
production if it considers that they aro privi¬ 
leged. This course was adopted by the Provincial 
Government and the objeotion was supported 
by an affidavit. The question is whether the 
affidavit should have been by the Head of the 
Police Department. The plaintiff was an officer 
in Olass l in the Central Provinces tervice. 
Defendant 2 wa9 the Director of Agriculture in 
these Provinces. In view of the nature of the 
dispute tbe Director of Agrioulture was autho- 
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rised to sign pleadings and act on behalf of the 
Provincial Government. He signed the written 
statement and the power of attorney in favour 
of Shri P. G. Phadke, counsel for defendant. 

tU] There is nothing in o. 11 , R. 19, Civil 
P. C. which requires a party to file an affidavit 
to support the claim of privilege. Judicial deci¬ 
sions, however, emphasise that affidavits should 
be filed when privilege is claimed. The Provin. 
oial Government in this case could authorise 
any of its officers to swear an affidavit on its 
behalf. The Provincial Government where it is 
a party has to decide whether it should olaim 
privilege in respect of documents of which ins- 
paction or production is sought. It may take the 
advice of the head of the Department but the 
objection has to be raised in the Court by the 
Provincial Government which being a party to 
the euit and not by the Head of the Police 
Department who is not a party. The Police 
Department is under the Provincial Government 
and when ffie PiovineialGovernmentclaimed pri¬ 
vilege it is not open to the plaintiff to say that 
the Head of the Department should have claimed 
it—The Direotor of Agriculture in filing affidavit 
aoted on its behalf. The authority and discre- 
tion of the Provincial Government to select one 
of its ofii'ors to conduot proceedings aud act on 
it3 behalf in Court cannot be questioned. It is 
only where the Provincial Government i 9 not a 
party that the contention may be raised that 
the privilege should be claimed by the Head of 
the Department concerned. The view taken by 
•he trial Court that the affidavit dated 3 6-1917 
was proper is correot. 

Cl5] Turning to the argument that the docu- 
ments aro not privileged, I have to observe that 
the duty of deciding the validity of the olaim of 
privilege i3 cast on the Court under 0 . 11, R. 19 
of the Code. The documents are oloarly unpubli. 
shod official records and wore submitted in 
offioia! confidence. The dispute is whether they 
related to the affairs of the State and whether 
public interest would suffer by their disclosure. 
One of the grounds in support of tho oUim of 
privilege was that the dooum6nts constituted 
unpublished records of matter relating to the 
affairs of tho State. The right of the Government 
to claim privilege is reoognized in Robinson v. 
Stale of South Australia, 1931 A. c. 704: (A.I.B. 
(18) 1931 p. o. 23-4), Bhaiya Saheb v. Pt. Ram- 
nath Rampratap, I. L. R. (1910) Nag. 280 : 
(A. i. r. (26) 1938 Nag. 853), Tuhiram V. King. 
Emperor, I. L. R. (1946) Nag. 385 : (A. I. B. (38) 
1946 Nag. 366 : 47 Or. L. J 613) and other oases. 

I am in respectful agreement with the view that 
the privilege i9 a narrow one and must be 
sparingly used. The foundation for the claim of 
privilege is based on tho rule that information 
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cannot be disposed without injury to public 
mtere3t. In this case the learned Judge came to 
the following conclusion: 

"Id respect of the oSher two documents or records 
the position is very clear that they relate to official 
communications by a poblio servant to his superior 
officers. I accept the contention of the defendants and 

lbat vr of ^culture that they are 

unpublished official records relating to matter of State 
... Besides, from the Intrinsic nature of the docu¬ 
ments in question I am convinced that they are un 
published official records the production of whioh will 
not be in the interest of public poiioy. 1 ’ 

[ 16 ] The Court after considering the nature 
of the documents upheld the olaim of privilege. 
This order was not ohallengei in revision. The 
applicant had no fresh ground for asking the 
Court to reopen tho case. There were no grounds 
for review in terms of 0. 47, R. 1, Civil P. 0. 
It was not open to the plaintiff to reagitate the 
matter which had bean concluded by the order 
dated 19-7-1947. The order dated 7-4-1948 is not 
open to attack in this revision. 

[171 The learned counsel for the applicant 
asked me to exercise powers of revision under 
S. 116 of Code and set aside the order dated 
19-7-1917. He referred to Mt. Bibi Marim 
v. Surajmal, A. I. R. (23) 1936 Pat. 691: (15 
pat. 73a) in this connection. The facts of the 
present oase are not similar to those in the 
Patna oase and do not warrant interference with 
the order dated 19-7-1947. Assuming, however, 
that the present application is treated as an 
application for revision of order dated 19-7-1947. 

I am of opinion that there is no gronnd for in¬ 
terference in view of the decision of their Lord- 
ships in Venkatagiri v. H. R. E. Board Madras, 
A. I. R. (36) 1949 P. C. 166 : (76 I. A. 67) whioh 
says that if the High Court is satisfied upon 
these three matters viz., (a) that the order of 
the subordinate Court is within its jurisdic¬ 
tion (b) the case is one in which the Court ought 
to exercise jurisdiction and (c) the Court has 
not acted illegally it has no power to interfere 
because it differs, however profoundly, from the 
conclusions of the subordinate Couct upon ques¬ 
tions of fact or law. Here, the Court had juris¬ 
diction under 0. 11, R. 19 to decide the question 
of privilege. It has not acted with material 
irregularity or illegality in arriving at its con¬ 
clusion. There is thus no cause for interference 
with order dated 19-7-1917 which deoided the 
question of privilege. 

( 18 ) Shri Mani further contended that the 
Court acted arbitrarily in imposing us. 26 as 
adjournment costs. I oannot aocopt the conten¬ 
tion. On 22-11.1917 the case was adjourned 
to 4 2-1948 for recording evidence. The hearing 
on 4-2-1948 wa9 adjourned to 6-4-1948 owing to 
the illness of the plaintiff. She summoned no 
witnesses for 6.4-1949. Instead sho made an 
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application on 3-4-1948 for production of docu- 
ments which was dismissed on 7-4-1949. The 
application should have been made long before 
the date of hearing (5-4-1948). If it had been made 
earlier it might have been disposed of earlier 
and the adjournment granted on 7-4-1918 would 
have been unnecessary. It cannot be said that 
the discretion in awarding oost3 wae exeroised 
in order to deter the applicant from pursuing 
her remedy in this Coart. 

(191 The application fails and is dismissed 
•with costs. 

K.S. Application dismissed. 
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R. Kaoshalendra Rao J. 

Rahimbax—Plaintiff— Appellant v. Samsu 
and others—Defendants—Respondents. 

Second Appeal No. 617 ot 1916, D/* 30*11-1949. 

(a) Easements Act (1882), S. 52—Licence, nature 
of. 

As a rule a lioenco is personal both to the grantor 
a3 well as the llcanseo (grantee). A licenco ia not 
annexed to the property in reBpect of which It is enjoy¬ 
ed and is eo evanescent that it is neither transferable 
nor heritable. [Para 6] 

Anno. Easements Aot S. 52, N. 1. 

(b) Easements Act (1882), S. 60 (b)—Licensee 

executing work of permanent character—Licence 
becomes Irrevocable—Onus to prove that licence 
was restricted to lile ol licensee and did cot enure 
to the benefit of heirs of licensee lies on those 
asserting to that elfect — Evidence Act (1872), 
Ss. 101 to 103. [Para 6] 

Anno. Easements Aot, S. 60, N. 4; Evidence Aot 
S3.101 to 101 N. 6. 

(c) Easements Act (1882), S. 59—Scope, 

Section 59 osnnot be interpreted as enabling the 
lioenior to put an end to an Irrevocable licenco by a 
transfer of the property affected by the licenoe. A 
transfer dooa not ipso facto extinguish a licenee. The 
traneforee doos not get any better rights than possessed 
by tho transferor: A. I. It. (2) 1015 All. 56 and A.I.R. 
(18) 1931 Oadh 364, Rel. on. [Para 7] 

Anno. Easements Aot, S. 53, N. 1. 

M. Y. Shares/—for Appellant. 

Judgment.— This is an appeal by the plain¬ 
tiff. The plaintiff and the four defendants are 
brothers. The dispute is about a Bite of land near 
Mabasamund basti whioh originally formed part 
of malguzari grass land. The plaintiff's oose was 
that the lambardar-malguzar gave the land to 
Phulu, the father of the parties, "as a Basundra 
for residenoe during his lifetime only 09 a licen¬ 
see," The term Basundara was explained by 
the plaintiff’s witness (p. w. 1 ) as a man who 
resides in a place without any rights in the land. 
The plaintiff’s father constructed two rooms 
thereon for his residenoe. The father of the par. 
ties died in the year 1942. On 8-2-19A3, the plain, 
tiff obtained a sale-deed (Ex. p-i) from the 
tnalguzar in respect of the suit land. On the 
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basis of the sale-deed the plaintiff claimed full 
ownership. It was alleged that in the absence of 
the plaintiff, the defendants colluding together 
dismantled the rooms built earlier and con- 
struoted new rooms and took possession oi the 
same. The plaintiff asked the defendants to 
remove the materials from the land and deliver 
possession of the site. The defendants, however, 
insisted that the land belonged to them and re¬ 
fused to vacate. The suit wasacocrdingly brought 
by the plaintiff for ejecting the defendants and 
for possession of the land after removal oi the 
materials used in the construction of the new 
rooms by the defendants. 

[ 2 ] The defendants denied that their father 
seoured the lioance only for life. They alleged 
that the licenoe became irrevocable as the father 
of the parties had constructed the house and 
they could not be ejected. 

[3] The learned trial Judge decreed the plain¬ 
tiff’s suit holding that the laud was not grant- 
ed permanently to the father of the parties aDd 
the licence came to an end with the death of the 
father. 

[4] The lower appellate Court, however, found 
that the site was not granted to Paulu, the father 
of the parties, only for his life. As Phulu built a 
house on the Bite and inourred expenditure, the 
lioence became irrevocable. So on the death of 
Phulu, the plaintiff as well as the defendants 
beoame entitled to the posseseion of the site and 
the structures on ic as the heirs of their father. 
Aa the licence was irrevocable the plaintiff could 
not eject the defendants. The Court held that 
the plaintiff was entitled to joint possession to 
the extent of l/5th interest. 

[6] Two points arise for decision in this 
appeal: firstly, whether the liaenoa granted to 
the father of the parties was revocable; and 
Becondly, whether on the death of the father or 
on the transfer of the site in suit to the plaintiff 
by the malguzar the defendants became liable 
to be ejected. 

[6] Aa a rule, a licence is personal both to the 
gcantor a3 well a9 the lioenaee (grantee). A 
lioence ia not annexed to the property in respeob 
of which it is enjoyed and is ao evanesoent that 
it ia neither transferable nor heritable: see 
Karselal v. Badriprasad, 18 N. L. R. 76 : 
(A. I. B. (0) 1922 Nag. 162), Chinnan v. Ranji. 
thammal, 54 Mad. 564 : (A. I. R. (18) 1931 Mad. 
216) and Alagiri v. Muthuswami, A. I. R. (27) 
1940 Mad. 102 : (187 I. 0. 876). But a lioence 
becomes irrevocable under the oiroumstanoea 
mentioned in S. 60, Eaeement3 Aot. In the 
present case, the first appellate Court found 
that the father of the parties inourred expeasea 
and constructed the family house in whioh he 
waa residing with the defendants. Under S. 60 
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(b) when the licensee, acting upon the licence, 
has executed a work of a permanent character, 
and incurred expenses in the execution, the 
licence cannot be revoked by the grantor. The 
onus to establish that a licence falling under 
j8. CO (b) is restricted to the life of the licensee 
and does not enure to the benefit of the heirs of 
the licensee Iie3 on those asserting to that effect: 
see Amjad Khan v. Sha/iuddm Khan, A, i. r. 

(12) 1925 ALL. 203 : (78 I. 0. 2 1C) . Such a view 
finds support in the reasoning in Dayaram v. 

Deorao, 22 N. L. R. 1G2 : (A. I. R. (18) 1926 Nag. 

376) though the decision wa3 aho influenced to 
a certain extent by the terms of the particular 
harar chilli under consideration in that case. 

The plaintiff examined one witness (Sheosagar, 

P. W. l), the agent of the Iambardar. According 
to his evidence at the time the licence was 
granted the plaintiff and witness were present. 

The plaintiff however did not choose to go into 
the witness-box. In the circumstances, the lower 
appellate Court did not accept the sole testimony 
of the witness for the plaintiff who naturally 
was interested as the agent of the Iambardar in 
supporting the sale to the plaintiff. So it was 
not established that the licence was revocable on 
tbe death of the licensee. 

f/1 The next point for consideration is 
whether the licence was determined under 8. 69 
becauso of the sale of the proporty affected by 
tbe licenoe by the licensor to the appellant. 

Seotion 59 cannot however be interpreted as 
enabling the licensor to put an end to an irrevoc¬ 
able licence by a transfer of the property affect¬ 
ed by the licence. A transfer does not ipso facto 
extinguish a licence. The transferee does not get 
any better rights than possessed by the trans¬ 
feror: Ras Behari Lai v. Akhai Kunwar, 37 all. 

91 : (a. I. R. (21 1916 ALL. 56) and Faqiran 
Mian v Baijnath, A. I. R. ( 18 ) 1931 oudh £64 : 

(7 Luck, 175 ). Therefore, even though the plain¬ 
tiff might have secured title to the property in 
suit under the sale deed dated 8-2-1948, he 
cannot revoke the licence because his vendor 
himeelf oould not have done so. 

[8l In the result tbe appeal fails and is dis¬ 
missed with costs. 

K- S. Appeal dismissed. 


4.1. R, 

But the section can only be resorted to in exceptional 
cases for preventing injustice or for rectifying a mistake, 
of tbe Court or for relieving a party against the eonse 
quences of a fraud practised on the Court. fPara si 

Anno, a P.0, 8.151, N. 8, Pt. S3. 3 

(b) Civil P. C. (1908), S, 151-Order under S. 39, 
C. P. Tenancy Act — Setting aside of. 

An order passed by a Court under S. 89, 0 P 
.tenancy Act, cannot be set asido by tbat Court under" 
its inherent power only with a view to relieve a sub- 
tonaot from forfoiture. rp nrft 

Anno.C.P. C., S. 151, N. 2. ™ 61 

(C) Civil P. C. (1903), Ss. 2 (2) and 47 _ Order 
refusing to set aside ex parte order of ejectment. 

Every order passed in execution proceedings does not 
amount to a ' decree" within the meaning of the defini¬ 
tion contained in S. 2 (2) so as to enable the aggrieved 
party to appeal therefrom Thus, the order refusing to 
set afdo the ex parte order of ejectment doos not fall 
under S. 47 and is not a deoree. (p ara 7 ] 

Ar.no. C. P. C,'S. 2 (2), N. 14, Pte. 2 and 5. 
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Mudholkar J. 

Dajiba Marotrao — Judgment-debtor—Ap¬ 
pellant v. Champat Nagorao and another — 
Decree-holders—Respondents. 

Miso Second Appeal No. 15 of 1948, D/- 14-10 1949. 

(a) Civil P. C. (1908), S. 151 — Setting aside of ex 
parte decree. 

In a proper case, S. 151 can be resorted to and an 
ex parte order can properly be set asido thereunder. 


n 1 *' S ; e Dabir B. Chandurkar—Jor Appellant; 
D. 1 . . 1 langalmoorty—for Respondents . 

Judgment. — This second appeal by the 
judgment-debtor arises out of execution proceed¬ 
ings. The faots are briefly as follows. 

[ 2 ] Tbe appellant was a sub-tenant of the 
respondents. Ho was in arrears of rent and so 
the latter sue! him for the reoovery of arrears. 
The suit was deoreed in due oouree and the res¬ 
pondents proceeded to attach soft* cotton be- 
longing to the appellant. It is stated on behalf 
of the appellant that tbe cotton attached was 
worth Rs. 200 while the amount duo under the 
decree was less than that. It would appear that 
the decree was for Rs. 135-12-0 plus costs Rs. 37- 
8 - 0 , and if the value of the cotton attached was 
as alleged by the appellant, then it can be said 
that the attached property was sufficient to 
satisfy the deoretal amount. As usual, the 
attached cotton was placod in the possession of a 
supratdar. The respondents say that the suprat- 
dar failed to produce tbe cotton for sale in spite 
of due notices and (bat as he did not produce 
that cotton, the respondents could take no other 
course but to allow tbe execution application to 
be dismiesed as infructaous and prooeed afresh 
against the appellant. Tbe proceedings they 
took out were undor s. 89, Tenancy Aot, i. e., 
for the ojectment of tbe appellant. No notice 
was given to the appellant and an order of 
ejectment was passed against him. A warrant for 
possession was then ordered to issue but it was 
returned unexecuted. In tbe meanwhile, on 
31-10-1946, tbe appellant made an application to 
tbe Court for setting aside the ex parte order of 
ejectment and for recalling the seoond warrant 
for possession wbioh bad been issued by tbe 
Court. He also sought permission in that appli¬ 
cation to deposit tbe decretal amount in Court 
and actually deposited it soon afterwards. The 
appellant had also filed another application 
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under o. 21, R. 2, Civil P. C., for recording an 
adjustment of the decree and I am informed by 
hie counsel that that application was rejected by 
the executing Court. The respondents contosted 
the appellant’s application for having the order 
of ejectment set aside and stated that despite 
the deposit of the decretal amount the appel¬ 
lant wa3 liable to be ejected under S. 39, Tenanoy 
Act. 

[3] The executing Court dismissed the appli¬ 
cation. The appellant thereupon preferred an 
appeal before the Court of the District Judge 
who confirmed the order of the exeoutiug Court. 
A second appeal has now been brought to this 
Court. A preliminary objection to the maintain¬ 
ability of the appeal has been takon on behalf of 
the respondents. 

[4] The learned counsel for the respondents, 
relying on the decisions in Jogodishury Delea 
y. Kailash Cliundra, 24 Oil. 725 at p. 739 : (l 
O.W.N. 374 P. B.), Mukhtar Ahmad v. Muqar- 
rah Husain, 34 alb. 530 : (15 1, o. 60), Husain 
Bhai v. Beltie Shah Gilani, 46 ALL. 733 : 
(a.t.r. (ll) 1924 all 808) and Shaligram Nara- 
yandas v. Mahalaxmi Mills Co. Lid., 29 n.l.b. 
121 : (A. I. r. (20) 1933 Nag. 84), argues that no 
appeal is tenable against the order passed on the 
application of the appellant by the executing 
Court. He also places reliance on the decision 
in Arunachalam v. Verrappa Cheltiar, 65 Mad. 
17 : (A. I. r. (18) 1931 Mad. 666 P. B.) and says 
that o. 9, Civil P. C., whioh deals with ex parte 
proceedings, does not apply to execution pro¬ 
ceedings. 

[5] It has no doubt been bold in Arunacha . 
lam v. Veerappa Chettiar, fig Mad. 17 : (A. i. r. 
(18) 1931 Mad 6f6 P. b.) that o. 9, does not 
apply to exeoution proceedings. That may be 
so, but in a proper case, 8. 151, Civil P. 0., oan 
be resorted to and an ex parte order oan pro- 
perly be set aside thereunder. For instance, 
where a decree-holder obtains an order for 
ejectment on the ground that the decree has 
not been satisfied, it must in equity be open to 
the judgment-debtor to B how that the decree 
was in faot satisfied on thB date of the order and 
that that order was erroneous. In such a case, 
the Court will exeroise its inherent power under 
8. 161 and do justice between the parties. But 
then 8. 161 , Civil P. C., oan only be resorted to 
in exceptional oases for preventing injustice or 
for rectifying a mistake of the Court or for 
relieving a party against the oonsequenaeB of a 
fraud practised on the Court by bis opponent. 
In this oase, oircumstances of any of these or 
Similar kind do not exist. The respondents had 
a right under S. 89, Tenancy Act, to execute 
their decree by the ejeotment of the appellant 
on the ground that the decretal amount had not 
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been paid on the date of the application. In 
executing that right the respondent did npt act 
fraudulently or even unfairly. It is not disputed 
before me that the payment made by the appel¬ 
lant was subsequent to the order of ejectment. 
No doubt the appellant bad aleo sought to have 
an adjustment of the decree recorded but that 
was a separate pro:sediDg and bas in effeofc 
ended adversely to the appellant. So that aspect 
of tbe matter can be entirely left out of account. 
No error of tbe Court bas been alleged nor i3 
it shown that any fraud was perpetrsted on tbe 
Court by the respondents. It is no doubt very 
bard on tbe appellant that he should lose his 
property but then that is an inevitable conse¬ 
quence of his not satisfying the decree. I am 
therefore of the opinion that 8. 151, Civil P. 0., 
oould not be resorted to in this case and that 
the Court was right in not resorting to it. 

(6) I was referred to the deoision in Shri 
Deo Temple Janki Ramanji v. Ramchand, 
18 N. L. J. 159 and it was argued that this is a 
case of forfeiture and that the Court bas power 
to grant relief against forfeiture. That is per¬ 
fectly true and had tbe appellant raised this 
plea befors the order of forfeiture wa9 passed or 
had he even preferred an appeal against the 
order of forfeiture, the principle adumbrated in 
this decision could have been given effect to. 
An order passed by a Court under S. 39, Tenancy, 
Act, cannot, in my view, bo set aside by that 
Court under its inherent power only with a view 
to relieve a sub-tenant from forfeiture. 

[7] Again, it seems also dear to me from the 
decisions in Jogodisliury Debia v. Kailash 
Chundra, 24 cal. 726 at p. 739 : (l o. \v. n. 374 
F. B.), Mukhtar Ahmad y. Muqarrab Husain, 
34 ALL. 630: (15 I. o. 60) and Shaligram Nara - 
yanias v. Mahalaxmi Mills, 29 N. L. r. 121 : 
(A. I. b. (20) 1933 Nag. 84) that every order 
passed in exeoution proceedings does not amount 
to a "decree” within tbs meaning of the defini¬ 
tion oontainei in 3. 2 ( 2 ), Civil P. 0., so as to 
enable the aggrieved party to appeal therefrom. 
In Jogodishury Dcbea’s oase . (21 cal. 725 : l 
o. w, N. 371 F. B.) Banerjee J., has laid down 
the following two tests for the purpose of deter¬ 
mining whether a particular order can come 
under 8. 47, Civil P. 0. The first is that an 
order in exeoution proceedings can come under 
8. 47 only when it determines some question 
relating to the rights and liabilities of parties 
with reference to the relief granted by the 
dooree. Accordingly, when it determines merely 
an incidental question, it will not be an order 
under s. 47. The eeoond test, according to the 
learned Judge, is whether the question deoided 
is of suoh a nature that it is possible to suppose 
that but for tha section it oould have formed 
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the subject of determination in a separate suit. 
Ibe present case does not answer either of 
these two tests. The question whether an order 
passed ex parts should or should not be set 
aside is merely incidental to execution and does 
not determine a question relating to the rights and 
liabilities of a party with reference to the relief 
granted by the decree. Further, no 6oparate 
suit would lie in respect of the particular matter, 
i. e., refusal to set aside the ex parts order. 
'Thus, judging by these tests, the order refusing 
to set aside the ex parte order of ejectment does 
not fall under 8. 47, Civil P. 0., assuming that 
ihe appellant’s application to the executing 
Court fell under s. 151, Civil P. 0. 

[8] In Husain Bhai v. Beltie Shah Gilani, 
4G ALL. 733 : (A. I. R. (ll) 1924 ALL. 608), 
Daniels J., who was one of the two Judges 
constituting the Bench, approved of the tests 
set out by Banerjee J., in Jogodishury Debea's 
case, 21 oal. 726 at p. 739 : (l o. w. n. 374 F.B.) 
while Boys J., who was the other Judge cons- 
tituting the Bench, did not accept them. Accord, 
ing to him, there was no justification for 
cutting down the scope of the language of S. 47, 
Civil P. 0, but be too wa3 of opinion that 
every order under s. 47 dors not amount to a 
"decree.” Further, according to him, an order 
under 8. 47 would amount to a "decree” only 
when there is a finality to the question dealt 
with by that order. 

[9] In Shaligram Harayandas v. Maha. 
laxmi Mills Go., 29 N. L. R. 121: (A. I. R. (20) 
1933 Nag. 81) Pollock, A. J. C., (as he then was) 
referred to the decision in Hussain Bhai’s 
case, 46 ALL. 733 : (A. I. R. (11) 1924 ALL. 80S) 
and several others. The question before him 
was whether an order relating to the stay of 
execution falls within 8. 47 and whether suoh an 
order is a ‘‘deoree’’ as defined in 8. 2 ( 2 ). He 
expressed his view thus: 

"I respe’tfally agree with the view that a question 
relating to tho stay of execution doea not fall within 
S. 47, and that such an order is not an adjudication 
conclusively determining the rights of parties with 
regard to a matter In controversy, and ia therefore not 
a deoree, as defined in 8. 2 (2). 1 therefore hold that no 
appeal lieB in tho present case." 

It is thus dear that he has also acoepted the 
teets laid down by Banerjee J. I am in respect- 
ful agreement with the view expressed by 
Banerjee J., which has received approval of tho 
lato Judicial Commissioner’s Court. 

[ 10 ] In this view, the objection a3 to the 
tenability of the appeal raised on behalf of the 
respondents must be upheld. Upholding it, I 
dismiss the appeal with costs. Counsel's fee in 
this Court Rs. 16. 

V.B.B, Appeal dismissed. 
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Bose C. J. and Mudholkab J. 

Pundlik s/o Fakira and others—Plaintiffs. 
Appellants v. Mt. Ramukhtbai w/o Sakatsing 
and others — Defendants-Respondents. 

Second Appeal No. 212 of 1942, D/- 8-2-1950. 

(a) Civil P. C. (1908), Sch 3, Paras 8 and 11__ 
Sale of property pending lease in execution of 
another decree—Power of Collector. 

The Collector granted a lease of the judgment- 
debtor's property for a term of years for satisfying A't 
decree. Pending the lease, and with A's consent the 
Collector sold tho reversion to B, another decree-holder 
of the same judgment-debtor, for satisfying B't decree. 
As only a portion of the rents under the lease were 
realised, A's decree wag not satisfied from the rents and 
A sought to have the property eold to realise the 
balance due to him : 

He'd, that (1) A having oonsented to the sale in 
favour of B, could not resile from his position: 

[Para 26] 

(2) the Colleotor having already sold the property to 

B could not re-sell it and what the Collector could 
not do, the Financial Commissioner, (tho Collector’s 
superior) also could not do: [Para 29] 

(3) where the arrangement was made with the con¬ 
sent of all the parties concerned, the absence of etriot 
compliance with tho provisions of Sch. Ill as to notice, 
etc., was merely an immaterial irregularity. 

[Para 20] 

(4) Para 8, Soh. HI did not apply to the case: 

[Para 27] 

(5) Para. 11 (2) did not preclude the issue of process 

for execution of B's decree by the civil Court during 
the curreocy of the lease. [Para 44) 

Sohedule III, Para 8 applies only where the Collector 
has not already parted with tho whole of the rever¬ 
sion, either because of an agreement between the parties 
or because the civil Court haB so directed. [Para 27] 

Para. 11 only prohibits the issue of any further 
process in respect of the decree which the Collector is 
executing and for the satisfaction of which he has 
granted a lease or is in the process of soiling the pro¬ 
perty. It has no reference to a process in respect of 
other decree which have not yet been sent to him for 
execution. [Para 44] 

Anno. C. P. O. Sch. HI, P. 11, N. 4. 

(b) Civil P. C. (1908), Sch. Ill, Para 8—Power to 
terminate lease. 

(Obiter)— Tho Collector has power under the para 
to terminate a lease for a term before the expiry of the 
term, by availing himself of a forfeiture clause in the 
lease. [Pa™ 6 ) 

(c) Civil P. C. (1908), Sch. Ill, Para 7 - Duly to 
ascertain all liabilities of judgment-debtor. 

(Obiter)— Under Para 7 the Collector’s duty is no* 
confined to the decreo sent to him for execution. He 
ha3 to ascertain whether all tbo liabilities of the 
judgment-debtor can bo satisfied without a sale of hia 
immovable property. It is only when this is possible 
that the property may be leased instead of being sold, 
But where the property is leased without complying 
with the above requirement the defect is only a ourable 
irregularity. [Paras 18* 23] 

Anno. O. P. 0., Sch. Ill, P. 7, N. 1. 

(d) Suits Valuation Act (1887), S. 8 — Suit for 

declaration of title to land—Valuation. # 

In a suit for declaration of title to land the object of 
the suit being to remove cloud on plaintiff's title east 
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by a revenue Court's order which was without juris¬ 
diction only fixed court-fee being payable, S. 8 does 
not apply and there are also no rules framed under 
the Act in Madhya Pradesh in regard to the valuation 
of auoh suits. Plaintiff is entitled to value the suit 
aoooriing to his valuation of the subjecl-rnattor of the 
euit provided such valuation is not outrageous. Valua¬ 
tion according to the statutory valuation under Court- 
fees Act -for suits for possession of the land is not 
unreasonable. Valuation according to the market-value 
of the land or the amount of the decree in execution 
of which plaintiff has purchased the property is not 
neoesaary. [Pata3 37, 42, 43] 

Anno, S. V. Act, B. 8, N. 6. 


M. R. Bobde with K. 0. Chtndka — for Appellants', 
E. S. Dabir (for Nos. la to le)\ F. B. Tambe (for 
Nos. 2 to 5) and A. L. Halva (for Nos. 2 to i) — for 
Respondents. 

Judgment. — This is a plaintiffs' appeal in 
a suit for a declaration of title to certain fields. 
Those fields originally belonged to one Balu 
father of defendants 2 to 5. We will refer to 
him hereafter as the jndgment-debtor for reasons 
whioh will beoome apparent as the narrative 
unfolds. The real contest i3 between the plain¬ 
tiffs and defendant 1 . 


[ 2 ] We will deal first with defendant l’s title. 
He obtained a simple money deoree against 
Balu in Civil Suit No. 14 of 1926 on 27-8-1926. 
The deoree was for R9. 10,974-8-6 and Bs. 734-3-0 
costs: total Bs. ll,709-0-6. It carried interest at 
Rs. 1-8 0 per cent per month simple. This 
deoree was sent to the Collector for exeoution 
and on 22-6-1928 the Colleotor directed that 
instead of selling the property it should be 
leased to one Sitaram for 10 years at a rental 
of Rs. 2,700 a year, that is, for Rs. 27,000 in all 
(ex. l-D-65). This was done, and on 1-10-1928 
a formal lease-deed was drawn up and signed 
(Ex. l-D-8). One Laxman wa9 the surety. Shortly 
after, Sitaram assigned the lease to the surety 
and Laxman thus became tho leasee. 

[3] In the meanwhile, the plaintiffs also obtain¬ 
ed a simple money deoree against the same 
judgment-debfcor. Balu, in the same Court, on 
18-8-1926 in civil Suit No. 36 of 1926. The plain¬ 
tiffs' suit was instituted after defendant l’a 
but the plaintiffs obtained their deoree a few 
days before defendant l got his. However, noth- 
ing turns on that. 

[l] This docree was alao sent to tho Oolleotor 
for exeoution and the same property was attach¬ 
ed, but here the attachment was before judg¬ 
ment. The fields were sold in 1932, but the 
ten years’ lease on them was not mentioned. 
Accordingly defendant 1 protested (Ex. P-26 
dated 12-6-1932) and said that if the sato was to 
be confirmed it should be confirmed subjeot to 
the lease, otherwise it should not be confirmed 
at all. Lamm's son {that is tho surety’s son) 
put in a similar applioation (ax. p- 26 ) on the 


same date. In view of this (he sale was set 
aside. 

[5] The property wa3 then put up for sale 
again, this time subject to tho lease. It was 
sold in two lot-3 and was purchased by the 
plaintiffs themselves. Exhibit p.23 is the sale 
proclamation of four of the plaint fields and 
Ex. P-1 dated 16-6-103-3 is the sale certificate; 
Ex. P-29 is the proclamation and Ex. P 2 dated 
21-4-1931 the sale certificate cf the remaining 
seven. The lease expired on 15-4-193S and there¬ 
upon the plaintiffs were put in possession on 
20-4-1938. 

[6] We now turn back to defendant l’s exe¬ 
oution. The lessee paid the rent of the first two 
years and then defaulted, accordingly defendant 
1 asked the Collector to put an end to the lease 
and sell the fields outright. This the Collector 
would ordinarily have had power to do under 
cl. 4 of the lease (Ex. D-8) read with Para 3 of 
Boh. in, Civil P. O. Tho olause in the lease runs 
thas: 

‘‘Should I anko default eto.you shall be at 

liberty thereupon to cancel this kararnarua and take 
possession of the land." 

It is true para. 8 does not deal directly with a 
case where a lease is terminated during its 
pendenoy, but the words "on expiration of the 
letting" would, we think, cover a termination 
by forfeiture under a clause in the lease. 

[7l Bat the plaintiffs contend that this right 
was lost beoanee the Colleotor bad already parted 
with the reversion to the plaintiffs and so all bo 
had power to do after that was to resell the 
remainder of tho lease. The argument was put 
in this way. There is no doubt that an owner 
of property can give a lease with a forfeiture 
clause as above, and in suitable oircumstanoes 
be can put an end to the lease and sell the land 
free of the leaso if he bo desires. But if he has 
already sold bis reversionary right then there is 
nothing on whioh he oan operate and so, whe¬ 
ther or not he can terminate the lease, he 
oertainly cannot resell the land beoause the title 
is no longer in him. However, we will deal with 
this later. At the moment we will continue 
with the narrative. 

(8] Defendant l’s application for termina¬ 
tion of the lease and resale of the pro. 
party went through several atagos on the 
revenue aide and ultimately reached the Court 
of the Pinanoial Oommiasioner. His order is 
Ex. P- 16 . The Financial Commissioner held 
that the attachment and issue of the a form 
in execution of the plaintiffs’ oaae was ultra 
vires ol the oivil Court. Therefore he directed 
the Colleotor to find out how muoh was still 
due to defendant 1 under hie deoree, and, it 
any balance remained, to sell the property in 
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execution of defendant l’s decree. That order 
occasioned the present suit. 

[9] The subsequent history of the execution 
occurred after this suit. The civil Court (Collec¬ 
tor?) found that a balance was due and sold the 
property again. It was purchased by different 
persons in different lots. 

[ 10 ] The first question is whether the Collec¬ 
tor had powor to sell the property in execution 
of the plaintiffs’ decree despite the fact that the 
lease was still subsisting; also whether the civil 
Court had power to issue any process or send 
the c form in the plaintiffs’ case to the Collector 
until the Collector reported satisfaction of defen- 
dant l's decree. 

[11] The Collector's powers are conferred by 
Scb. in to Civil P. C. Paragraph I empowers 
the Collector either (l) to givo the judgment- 
debtor timo to raise the money, ( 2 ) to let the 
property instead of selling it or (9) to sell it. 

[ 12 ] Paragraph 2 provides that when the 
decree transferred is a simple money decree in 
satisfaotiou of which the civil Court has ordered 
sale of immovable property then, if after each 
enquiry as the Collector thinks necessary 

bo has reason to believe that all the liabilities of the 
judgment-debtor can be discharged without a sale of 
the whole of his available immovable property” 

then the Collector can proceed as provided in 
the succeeding para 3 . 

[13] First of all he has to publish a notice 

under para. 3 calling upon 
“every person holding a decree for the payment of 
money againet the judgment-debtor capable of execu¬ 
tion by sale of bis immovable property and which such 
decree-liolder desires to have so executed.to pro¬ 

duce before the Colieotor a certificate from the Court 
which passed .... the same, declaring the amount 
recoverable thereunder." 

[ 14 ] Having done that, the Colieotor appoints 
a day “for boaring any representations which 
the judgment-debtor and the decrcebolders or 
claimants (if any) may desire to make.” (Para¬ 
graph -i ( 1 )). 

[15] If there is no dispute between those 
persons then the Collector draws up a statement 
under para. 4 (2) 

“specifying the amount to be recovered for the dis¬ 
charge of such decrees, the order in which such decrees 

.are to be satisfied and the immovable property 

available for that purpose." 

[ 16 ] If however there is a dispute then the 
Collector refers the dispute to the civil Court 
which made the original order under para. 4 (3). 
The civil Court is then direoted to transmit the 
case to a competent Court for disposal. This 
Court communicates the final decision to the 
Colieotor and then the Collector draws up a 
statement as before in accordance with such 
decision. Alternatively, the civil Court is em¬ 
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powered to make the enquiry and draw un the 
statement. 

[17] Then comes rara 7. "Where the amount 
to be recovered and the property available have 
been determined as provided in rara. 4 or rara 5 
the Collector may” either sell, or lease or more' 
gage, etc., the property. 

[ 18 ] It is evident from the above that the 
Collector ha3 the right, and indeed is hound, to 
draw up a scheme for satisfying all existing 
decrees and claims whioh are capable of being 
executed by sale of the judgment-debtor’s im. 
movable property if he considers an immediate 
sale is not necessary for the reasons set out in 
rara. 2 . His duty is not confined to execution 
of the decree sent to him unless he intends to 
effect an immediate sale. The moment a decree 
is sent to him he has first to determine whether 
all the liabilities of the judgment-debtor can be 
discharged without a sale of all his available 
property. If he thinks this is possible then ho 
has to ascertain all claims against the judg¬ 
ment-debtor which nro capable of being satiafiod 
out of his property and then either to draw up 
a 90heme for the satisfaction of them all and 
determine their priority or, in the event of a 
dispute, to get the civil Court to do it. 

[19] Now in tho present case the plaintiffs 
obtained their deoree on 18-8-1926 and defen¬ 
dant 1 on 27.8.1926. The plaintiffs attaobed the 
property in suit before judgment, therefore, tho 
properly was under tho plaintiffs’ attachment 
at the dato of defendant l’s decree. But defen¬ 
dant 1 got to the Collector ahead of tho plain, 
tiffs, namely, on 2-7 1927, and the lease in his 
favour was ordered on 22-5-1928. 

[ 20 ] Now the Collector was wrong in doing 
this without first ascertaining whether the judg¬ 
ment-debtor’s immovable property was sufli- 
cient to satisfy all his liabilities and it may be 
a moot point whether he had power to grant a 
lease to the detriment of other decree-holders 
without first ascerlaining the ability of the judg¬ 
ment debtor to satisfy his debts in the manner 
set out above. But that point does not, in our 
opinion, arise here because the omission to do 
that would, at the outside, be a curable irregu¬ 
larity, and like all irregularities whioh do not 
touch jurisdiction or affect the merits, that is to 
say, irregularities which do not occasion pre¬ 
judice, it could be cured. The principle under¬ 
lying a. 99, Civil P. 0. would apply. We stress 
however the words which do not occasion pre¬ 
judice. If the rights of persons who have the 
right to be noticed under Para. 3, in the man¬ 
ner specified there, are ignored and there is 
prejudice to them, then the position would, wej 
think, be different. However we need not deoidel 
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jthat because there was no prejudice to tbe plain- 
Itiffs till a much later stage. 

[2ll "When tbe plaintiffs eventually came 
before the Collector in 1932 they obtained an 
order for sale in their favour and tbe property 
was actually sold. This sale was set aside at 
defendant l’s instance (Ex. P-25) and after that 
tbe Collector bad all the necessary parties before 
him because tbe only persons bolding decrees 
against Balu were the plaintiffs and defendant 1. 

[ 22 ] Now, if the execution proceedings had 
started before the Colleotor at that stage he 
could either have drawn up a statement setting 
out bis scheme under Para. 4 of Sob. ill for the 
satisfaction of both the decrees, or. if the parties 
could not agree, he would have bad to refer tho 
dispute to the civil Court. But tho parties did 
agree. In Ex. P-25 defendant l said 

“that this Court bo pleased not to confirm the sale held 
od 6-5 1932. That if at all this Court finds it neces¬ 
sary to aonfirm the sale it be done subject to the rights 
under the lease.” 

Therefore, so far as defendant l i3 concerned he 
in effect told the Collector that he had no ob¬ 
jection to a sale of the reversion provided his 
rights under the lease were not jeopardised. On 
that (he Collector would have been justified in 
confirming the first sale suhjeot to that condi¬ 
tion, but instead he chose to cancel the 9ale and 
at a later date to resell the property. 

[23] Now it was argued on the one side that 
the plaintiffs’ attachment before judgment came 
to an end on 19-1-1929, and on the other that it 
continued because the relevant provisions of the 
Code relating to tbe termination of an attaok. 
ment in this way do not apply to attachments 
before judgment. But we need not examine 
these arguments because Paras. 2 to 7 of Bob. m 
do not speak of attachments; all that is neces¬ 
sary^ that there should be a ’liability” (para 2 ) 

and 'a deoree for the payment of money. 

capable of execution by sale of bis [the judg¬ 
ment-debtor’s] immovable property” (para 3 ). 
The moment these conditions are fulfilled and 
the decree-holder, that is to say a deores-holder 
other than the one whose deoree is sent foe 
execution under form o, applies under para, l in 
pursuance of the notice under Para. 3 the Collec¬ 
tor is bound to make an enquiry and draw up 
a statement. If on drawing up this statement 
the Colleotor thinks it is not possible to satisfy 
all the judgment-debtor’s debts without selling 
he must sell forthwith under para. 7 (l) (a). It is 
only if he thinks all the liabilities oan be satis¬ 
fied without a sale that he oan lease, eto. 

[24] Now it is evident from this and Para. 6 
that no one is prejudiced because the Collector 
has no power to determine tbe question ol liabi¬ 
lities if there is a dispute. He has to refer any 
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dispute to the civil Court and the decision of the 
Court has the force of a decree under Para. 6 and 
is appealable as 6ucb. Tb6 remedy of the parties 
affected therefore is to go to the civil Court at 
the stage when the statement is drawn up. If 
they do not go and have had an opportunity of 
objeoting they oannot object at a later stage. 

[25] Now it seems that the formality of 
issuing a notice under para. 3 and of drawing 
up a statement under Para. 4 was not gone 
through. On the other hand, there were only two 
decree holders. The judgment-debtor had no 
other liabilities and both the rival decree.holders 
were before the Collector when the plaintiffs* 
first sale was cancelled. And when tbe parties 
came before the Colleotor on that date defen¬ 
dant 1 did not dispute either the fact or the 
extent of tbe judgment-dobtor’a liability to the 
plaintiffs. Therefore the Collector had the right 
to act under Para. 3, that is to say, to draw 
up a statement specifying (l) tbe amount to 
be recovered for tbe discharge of those two 
decrees, ( 2 ) tbe order in which these two deorees 
were to be satisfied, and (3) the immovable 
property available for that purpose. He does 
not appear to have done this formally, but 
he did indicate what he intended by bis orders 
giving a lease and directing sale of the rever- 
sion. That being the case, tbe absence of a 
formal statement under Para. 4 (3) can be treated 
as an irregularity because defendant l expressly 
said that he did not object to this being done 
provided the reversion was sold and bis leasehold 
rights were left intact. 

[2G] Now what is tho effect of a statement of 
this kind? Say, the Colleotor were to say that the 
judgment-debtor’s property is worth Re. 10,000 
and that the only liabilities on it are x and Y, 
and that x must be satisfied first and Y next, 
and states that this can be done by leasing the 
property to tho first man for a term of years 
and selling tbe reversion to the other. If the 
parties disagree, and if, when the dispute is 
referred to the oivil Court, the civil Court con¬ 
firms all this under Para. 4 (8) or 6, the parties 
are bound. The oivil Court’s orders regarding 
“any dispute arising under Para. 4 or Para 5” 
has the force of a decree. Therefore if the civil 
Court had made these orders the parties would 
have been bound in the absence of an appeal. 
How oan they be any the los3 bound because 
they agree and so make the decision of a civil 
Court unnecessary ? In our opinion defendant 1 
is bound by these orders beoause in the first 
place he did not say there was a dispute when 1 
the Collector made his proposals and beoause in 
the next, his remedy was a reference to a oivil 
Court and an appeal on the civil side. 
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[27] Aa regards the argument addressed to us 
about rara. 8 of sch. m. That, in our opinion, 
applies only when the Collector has not already 
ported with the whole of the reversion, either 
because of an agreement between the parties or 
because the civil Court has so directed. 

[28] Now this does not mean that the provi. 
eions in the Code regarding rateable distribution 
are abrogated. The whole point of those provi- 
sions is that the Collector must be satisfied, and 
in the event of a dispute, the civil Court must 
be satisfied, that it is possible to meet all the 
judgment-debtor’s liabilities according to their 
priority cut of the immovable property without 
selling it. This satisfaction can only be reached 
(a) when all parties interested agree or (b) when 
the civil Court decides the matter after hearing 
all interested. But once he is satisfied, either 
because there is no dispute or becauee the civil 
Court so determines, and oarries out an arrange- 
ment on which all interested were agreed, or 
bound because of the civil Court’s order, then 
we do not think he can go back on it. 

[29] It was then argued that the final Court 
of appeal in these matters is the Financial Com¬ 
missioner and as he decided in Ex. P-16 that the 
property could be resold in execution of defen. 
dant l’s decree that is conclusive between tho 
parties. We agree that that would bo eo as re- 
gards any matter of which the Collector still 
bad seisin and jurisdiction. But once he has 
parted with property to another he no longer 
has jurisdiction to deal with it; and if he has no 
jurisdiction then none of the Courts of appeal 
above him on the revenue side can have juris¬ 
diction either, because their jurisdiction depends 
upon his. 

[30] Take a simple case under sch. ill as an 
illustration. Under para. II (l) no one can 
alienate eto., the judgment-debtor’s property so 
long as the Collector can exeroise jurisdiction 
over it "except with the written permission of 
the Collector." Now this dearly means that if 
the Collector gives permission the property can 
be alienated. Say, then the Collector gives the 
necessary permission and the judgment-debtor 
sells. Can it be pretended that the Collector 
would have any jurisdiction thereafter to proceed 
against that property to the detriment of the 
purchaser ? W 7 e are clear he would not. It would 
be a dear case of want of jurisdiction because 
the Collector can only exercise jurisdiction over 
the judgment-debtor's property and not over 
property whioh no longer belonge to the jndg- 
ment-debtor at the date of the order in question. 

If that is the position under a private sale with 
the permission of the Collector how much more 
must that be the case when the Collector himself 
cells with the other decree.holder’s permission. 
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We hold that the Collector had no jurisdiction 
to resell the property in execution of defen¬ 
dant l’s decree because it no longer belonged to 
the judgment-debtor at the date of the order 
and consequently the Collector was incom 
petent to deal with it. As the Collector aoted 
without jurisdiction the orders of the appellate 
Courts on the revenue side were nullities. 

[31] We repeat that the Collector had no 
jurisdiction at the relevant date. His powers 
and functions are limited. Ha is not like a oivil 
Court and so cannot acquire jurisdiction by the 
simple process of issuing notice, and even if the 
person notioed appears that will not invest him 
with jurisdiction beoause consent does not con¬ 
fer jurisdiction when there is an inherent lack 
of it. We must not confuse the issue here 
because the Collector had jurisdiction at a 
certain date, namely when he direofed the second 
sale in execution of the plaintiffs’ deoree. At 
that date he had jurisdiction and had the matter 
gone up to the Financial Commissioner at that 
stage it is possible his orders would have been 
final. But once the property was sold with the 
Collector’s approval and that order was not 
challenged by appeal then it ceased to belong 
to the judgment-debtor and thereafter the Col- 
lector lost dominion and control over it and 
could not re acquire jurisdiction by issuing 
notice to the purchaser. 

[32] It was next argued that in any event 
defendant l’s deoree was fully satisfied at the 
date of the sale in question, therefore the juris- 
diotion of the Collector ceased. That is a ques¬ 
tion of faot and as the lower appellate Court 
holds that the deoree was not satisfied we can¬ 
not go behind that finding. But in view of what 
we have said tho question is immaterial. 

[S3] Defendant 1 also raised a question about 
the maintainability of the present suit. He con¬ 
tended that it was barred beoause the question 
related to execution and satisfaction of defen¬ 
dant l’s decree and so the only remedy was 
under s. 4T, Oivil P. 0. We do not think there 
is anything in this because the plaintiff is not 
either a party or privy. We are not consider- 
ing here the vexed question whether a Btranger 
auction purchaser can olaim through or under 
either side for the purposes of S. 47. That ques- 
tion might have arisen at the date of the plain¬ 
tiffs' purchase but the present question doss not 
arise out of that. The right to challenge that 
purchase was lost long ago. Objection could have 
been taken at the time but as the Collector had 
jurisdiction to sell—we have discussed this at 
length above — the sale beoame final and now 
the question is not whether the plaintiffs rightly 
purchased—no one challenges their right at the 
date of their purchase— but whether the Colleo- 
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toe oan brush aside the right so acquired at a 
later date and forarea3on which does not affeot- 
the validity oi the purchase at the date of the 
parohase. The only question now is not whe¬ 
ther the purchase was good but what exaotly was 
purchased, that is to say what ia the plaintiffs' 
title ? A question of that kind raised loDg after 
a purchase, which ha3 to be accepted qua pur¬ 
chase, does not come under S. 47. 

[34] So also no question of lis pendens arises. 
The purchase was with the Collector’s permis¬ 
sion and as he ha3 authority to grant such 
permission under para. 11 the question doe9 not 
arise. 

[36] The maintainability of this suit was 
challenged because there is no consequential 
relief. But as the plaintiffs were in posses¬ 
sion at the date of suit a declaration was all 
they could have claimed, and we are not con¬ 
cerned with matters which have occurred during 
its pendency. The order of the Financial Com¬ 
missioner cast a cloud on the title and so the 
plaintiffs had a right to sue for a declaration. 

[3Gl The jurisdiction of the trial Court to try 
the suit was also challenged. The valuation 
which the plaintiffs gave was as in a suit for 
possession, namely 12 $ times the land revenue. 
Defendant 1 contends that the valuation should 
be either the market-value of the property which 
he places at Rs. 20,000, or at least rs. 12,987-5-3 
which, according to him, still remains due on 
the decree. 

[37] Now the first thing to do is to determine 
the nature of the claim : aeo Phul Kumari v. 
Ohanthyam Misra, 85 cal 202:(36 I. A. 22 P.C.), 
Fortunately, here, as in the Privy Counoil oase, 
there is no difficulty. In their Lordships' case 
the claim came under Art. 17 ( 1 ), Court-fees 
Act. Here it falls under Art. 17 (iii). The 
objeot here, as in the Privy Council case, is to 
get rid of a cloud whioh has settled on tho 
plaintiffs' title to this property by reason of the 
Financial Commissioner's order, Ex. P-16. 

[38] Having determined that the next thing 
is to see whether the matter is covered by the 
Suits Valuation Act. We do not think it is. To 
begin with, the Suits Valuation Aot does not 
purport to cover all suits, Ita preamble states, 
" An Aot to prescribe the mode of valuing cer¬ 
tain suits for the purpose, eto.” Therefore 
dearly it contemplates a class of suit whioh is 
not covered by the Aot. 

[89] Section 8 ( 1 ) entitles the Provincial 
Government to "make rules for determining the 
value of land for the purposes of jurisdiction in 
the suite mentioned in the Court-fees Act." 
The Provincial Government haB not made any 
rules to cover this class of case, so that aeotion 
doeB not apply, 


Nagpup 22$ 

[40] Section 4 provides for among other things 
suits mentioned in Art. 17, Court-fees Act re¬ 
lating to land or an interest in land "of which 
the value has been determined by rules under 
the last foregoing section." A 3 no rules have 
been framed this section does not apply either. 

[41] Section 8 deals with certain suits in 
which court-fee3 are payable ad valorem under 
the Court-fees Act. As fees are Dot paj able ad 
valorem in snits for a declaration this doe3 not 
apply either, and as there is no other section 
which can apply, the only conclusion possible is 
that the Suits Valuation Act doe3 not apply. | 

[42] We are left therefore with 0 . 7, R. 1,. 
Civil P. C. and with 8. 15. The former requires 
a plaintiff to state tho value of the subject-matter 
of the suit for purposes of jurisdiction and s. 15 
requires that the suit be instituted in the Court 
of the lowest grade competent to try it. There¬ 
fore, what we have to determine is, what is the 
value of the subject-matter when there are no 
specific rules to determine the value artificially ? 
The Privy Council tell, us iu Phul Kumari v. 
Ohanshyam Misra, 35 cal- 202 at p. 2C6 : (95 
I. A. 22 P. C.) that in suits for a declaration the 
value means the value to the plainti/f and 
they say: 

"The value of the property might quite well be 
Ra. 1,000, while the execution-debt was Rs. 10,000. Ic 
is only il the execution-debt is less than the vnlue ottbe 
property that its amount afleot3 the value ot the suit.” 

According to defendant 1 the execution debt here 
is less than the value of the property, therefore 
according to tbs Privy Council it does affect the 
value of the suit. But in what way ? That their 
Lordships do not tell us. All we oan say is that 
the subject-matter of the suit here is a cloud. It 
is not the property, nor is it the decree. Tho 
Financial Commissioner’s order was not a compe¬ 
tent order which the plaintiffs were bound to set 
aBide because we have already held that the 
order was without jurisdiction. Therefore it is 
only a cloud, and the only person who can value 
that oloud iii the plaintiff; and provided his 
valuation is not outrageous one way or the 
other his valuation must, in our opinion, be 
accepted. 

[49] In the present oaso, the plaintiffs have 
proceeded exactly as they would have had to 
proceed had they been suing for possession. It is 
impossible to say that such an attitude is an- 
reasonable or that there is want of good faith, 
therefore their valuation mu9t be aocepfed, We 
hold that the first Court had jurisdiction. 

[44] One more point was raised. It was 
argued on the strength of ol. (s) of para. 11 of 
soh. hi that during the period the property is 
under the Collector's management 
"no civil Court ihall isiue any prooesa of execution 
either ag&iDBt the judgment-debtor or hie property In 
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respect cf any decree /or the satisfaction whereof provi¬ 
sion has been made by the Collector under Para. 7.” 


We are clear that this is no bar to the issue of 
a process against this property in satisfaction of 
the plaintiff's decree. What the paragraph prohi¬ 
bits is the issue of any further process in respect 
of the decree which the Collector is executing 
and for the satisfaction of which he ha3 granted 
a lease or is in the process of selling the pro¬ 
perty. It has no reference to a process in respect 
of other deoree3 which have not yet been sent 
to him for execution. 

[45l la our opinion.it would be pointless to 
require the Collector to draw up a statement 
showing all the decrees and olaims capable of 
being satisfied out of the property, and their 
priorities and amounts, if the intention was that 
they were not to be satisfied till the termination 
of the lease. The whole point of Sch. ill is to 
make fair provision for everybody including the 
judgment.debtor and every decree-holder or 
holder of a claim capable of being satisfied out 
of the property. There is no force in this con¬ 
tention. 

[46] The appeal succeeds. The decree of the 
lower appellate Court is set aside and that of 
the first Court restored. Costs here and in the 
lower appellate Court will be paid by the defen¬ 
dants. We direot this because defendants 2 to 6 
joined hands with defendant 1 in resisting the 
plaintiffs' claim. 

V.S.B.IS.A.B . Appeal allowed. 

A. I. R. (38) 1931 Nagpur 224 [0. N. 57.] 
IIidayatollah and R. Kaushalendra 

Rao JJ. 

Motilal Eirald — Applicant v. Commis¬ 
sioner of Income-tax, C. P. and Berar, Nag. 

pur—Non applicant. 

Miec. Civil Case No. 10 of 1930, D/• 24-2-1950. 

(a) Income-tax Act (1922), S. 66 (1) - Appellate 

Tribunal bas no authority to condone delays in 
the filing of applications under S. 66 (1) : A. I. R. 
(38) 1949 Orissa 63, Dissent —Income-tax , Act(1922), 
S 5 .A (8) — Rules under — Appellate Tribunal 
Rules (1946), Rr. 7, 8 and 36. [Para 4] 

Anno. Iocome-tai Act, 8. 66, N. 2 4. 

(b) Interpretation of Statutes—Judicature have 

to discover and act upon the mens or senlenlia 
legis— Normally, Courts do not look beyond litera 
legit. ( Plira 8 ) 

Anno. C. P. C., Pre. N. 7. 

(c) Interpretation of Statutes—Courts have not 

been given power to devise their own technique 
for saving claims from bar which statutes of 
limitation create. [Para 15] 

Anno. C. P. C.* Pro. N. 7a 

(d) Income-tax Act (1922), S. 5-A (8) — Rules 

under—It is impossible to read the Act in the light 
of such rules — Rules cannot override the statute 
—Interpretation of Statutes. [Para3 10, 11] 

Anno. C. P. C., Pre. N. 7. 

Ii . G . Sira$-for Applicant . 


a. i. & 

Hidayatullah J.—This is an application 
under 8. 66 (3), Income tax Act, 1929. The 
applicant had previously made an applioa. 
tion to the Income-tax Appellate Tribunal, 
Bombay, requiring the Appellate Tribunal to 
refer to the High Court certain questions of 
law. The Appellate Tribunal (A Bench) dig- 
missed the application as in its opinion the 
application was barred by time. The present 
application is made to request the High Court 
to refer the case back to the Appellate Tribunal 
requiring it to treat the application as made 
within the time allowed by sub-s. (l) of 8. 66. 

[ 2 ] The appeal of the applicant was deoided 
on 28-6-1919, and notice of the order of the Ap¬ 
pellate Tribunal under s. 33 (4) of the Aot was 
served on the applicant on 23 7-1949. Admittedly, 
the applicant had time till 21-9.1949 within 
which to apply to the Appellate Tribunal under 
S. 66 (l) of the Act. 

[3] The applicant posted his application on 
20-9-1949 at Darwha, and it reached the Regis¬ 
trar, Appellate Tribunal, on 24-9-191?, i. e. on 
the sixty-third day. The application was heard 
on 18-11-1949 and was dismissed as barred by 
time. The Appellate Tribunal held that the Aot 
gave no authority to the Tribunal to condone 
delays in the filing of applications under 8.66(1) 
of the Act. 

[4] That the statement of the law by the 
learned members of the tribunal is impeccable 
cannot be gainsaid. Section 6, Limitation Act, 
though applied to applications to the High 
Court by sub-s. (7A) of 8. 66 of the Aot. has not 
been applied to applications under the first sub- 
seotion of that seotion. Nor is there any provi¬ 
sion similar to the one to be found in 8. SO (2) 
or S. S3 (2A) of the Act. In the absence of any 
provision conferring this power on the Tribunal 
the Tribunal could not but hold that the appli¬ 
cation was barred by time. Authority for euoh 
an obvious proposition is not needed, but refer¬ 
ence may be made to Bansilal v. Income-tax 
Commissioner, A. I. R. (85) 1948 Bom. 481: (50 
Bom. L. B. 376), Commissioner of Income-tax, 
Madras v. Qanga Baju, 50 Mad. 836: (A. l. B. 
(14) 1927 Mad. 645 F. B-), Commissioner of 
Income-tax. Madras v. Sevugan, A. I. R. (36) 
1948 Mad. 418 : (i. L. R. (1949) Mad. 8); see also 
Qantsh Prasad v. Income-tax Commissioner, 
A. I. R. (29) 1942 ALL. 2511 (I. L. B. (1949) ALL. 
470) and Merchants Mohini Flour Mills Co. 
Ltd. v. Commissioner of Income-tax, Punjab, 
I. L. R. (1933) Lah. 229 : (A. I. B. (24) 1937 Lab- 
876) 

[6] This would have been the end of to® 
but for an argument based upon Popsing Hi 
Mill v. Income-tax, Commissioner, A. I- • 
(36) 1949 Orissa 53: (I. L. R. (1949) 1 Out. 33 ), 
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in which od similar facts a contrary view 
was expressed by Ray C. J. and Panigrahi J. 
In that case too, the application was sent by 
jpoat and arrived at tbe Madras office of the 
Tribunal snree days too late. The only dir. 
fsrence netweeu the present case and tbe Oriesa 
case is that while in tbe Orissa case tbe applica¬ 
tion wa9 posted on the 60 th day, the application 
in this owe was posted on tbe 69th day. In 
neither case oould the applicant hopo that in 
the ordinary oonrse of business the application 
would have reached in time. Naturally, the 
opinion of the Orissa High Court was pressed 
(upon o9 for our acceptance. I have carefully 
aonaideierl the opinion of the learned Judges 
and I find myself unable to agree with them. 

16] According to the learned Judges, S. 66(1) 
must be read with Br. 7, 8 and 36. Appellate 
Tribunal Rules. iy46. By R. 36 Br 7 and 8 of 
She Rules have to be applied mutatis mutandis 
to applications under S. 66 (1). The learned 
Judges notice two differences at the very start 
in tbe matter of appeal and applications. The 
first is that in the case of applications 'actual 
presentation is not in the pioture’, and whereas 
presentation of an appeal is the terminus ad 
quern of the limitation, the receipt of an appli. 
cation is merely the terminus a quo of the 
period of 90 days during whioh the Tribunal has 
to make a reference to the High Court. Accord, 
tog to the learned Judges the date of the ‘mak¬ 
ing of the application' and the date of requiring 
the Apcetlate Tribunal to state a case Dead not 
be ‘ooevai’, otherwise the seotion would have 
fcaen framed as sub-s. ( 2 A> of S. 33 The seotion 
and the rules aooordingly contemplate a psssi. 
hility of delay, and therefore in reading B. 7 
mutatis mutandis one should read it without 
Bub r. (a) in connexion with applications under 
B. 66 (l). The learned JudgeB read eub-s. (ll of 
8. 66 of the Aot ‘in the light of B. 7’ and also 
bold that the rules are 'not imperative'. The 
learned Judges call in aid the analogy of accept, 
anoe of an offer by post and hold in the result 
that sinoe the Aot does not prescribe any mode of 
computation the time ocoupied 'in transmission 
of the requirement by application’ should not 
be oompmed as a part of the period of limita¬ 
tion of 60 days. With all due respeofc to tbe 
learned Judges neither their oonolusion nor their 
raaaonB can be acceptable to me. 

[7) I begin first by quoting the relevant sec¬ 
tions of the Aot and the Rules of the Appellate 

^ eotlon 66 ID reads as follows: 

WUhio eristj daye of tho date opon whioh he ia 
n °U°® of an order under sub-s. (4) of 
***««•* • • • by application in tho prea- 
Wbed form,•.. requlro the Appellate Tribunal to refer 
40 um High Court any question of law arising out of 
«UQh order, and the Appellate Tribunal shall within 
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ninety days of the receipt of such application draw up 
a statement of tbo case and refer it to the High 
Court: ... * 

Reference may be made also at this stage to 
S. C7A of tbe Act which reads : 

‘Io computing tbe period of limitation proscribed for 
an appeal under this Act or for an application under 
S. 66. the day on which the order complained of was 
made, and the time requisite for obtaining a oapy of 
6uch order, shall be excluded.’ 

Rules 7, 8 and 36 read as follows • 

‘7. (1) A memorandum of appeal to the Tribunal 
shall be presented by the appellant in person or by an 
agent to the Registrar at the head-quarters of the Tri¬ 
bunal at Bombay, or to an officer authorised in this 
behalf by the Registrar, or sent b\ registered post add¬ 
ressed to the Registrar or to snch officer. 

(2) A memorandum of appeal sent by post under 
eub*r. (1) shall be deemed to have been presented to 
the Registrar ... on the day on which it is received in 
the office of the Tribunal at Bombay . . . 

8. The Regietrar ... shall endorse on every memo¬ 
randum of appeal tho date on which it is presented, or 
deemed to have bsen presented under R. 7 .. . 

36. Rules 7, 8 .. . shall apply, tnufafts mutandis, 
to an application under aub-a. (1) of 8. 66.* 

[8) In reading Rr. 7 and 8 mutatis mutandis 
every effort should be made to adapt every part 
of these rules for the purposes of the applica¬ 
tion. It is not permissible to leave out any por- 
tion arbitrarily, the Rules do not say lhab 
sub-r. ( 2 ) of B. 7 Ehould be left out, and hence 
every effort must be made to see that that sub- 
rule also cad be adapted suitably. Reading Rr. 7 
and 8 in the light of B. 36 we get the following 
result: 

7 (1) An applijalioD under S. 66 (1) of the Aot shall 
be presented by the applicant in person or by an agent to 
the Registrar... or sent by registered post addressed 
to the Registrar ... 

(2) An application under S. 66 (1) of the Aot sent by 
post under sub-r. (1) shall be deemed to have been pre¬ 
sented to the Registrar ... on the day on whioh it ia 
received in the office of tho Tribunal at Bombay ., . 

8. The Registrar.. . shall endorse on evory applica¬ 
tion under S. 66 (1) the date on whioh it is presented.,, 

It is true that the word 'presentation' is not used 
in 8. 66 ( 1 ). But when the legislature fixed a 
period of 60 days in which the assessee (or the 
Commissioner) may 'require the Tribunal to 
refer a question of law, the legislature certainly 
had in mind a terminus ad quem of the period. 
It is an elementary rule of construction of 
statutes that the judicature in their interpreta. 
tion havo to discover and aot opon the mens or 
sententia leqis. Normally, Courts do not look 
beyond the (item Itgis and in this oaso it ia not 
necessary to do any more. 

[9 The seotion speaks of sixty days, and the 
starting point is certain and there can be no dia. 
pute. Sinoe the application under B. 66 (l) is to 
'require' the Tribunal to refer a case the obvious 
construction is that the ‘requiring’ mnst be with¬ 
in 60 days. Now a person is 'required' to do 
something only whon he knows of it and not 
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while the letter is lying in a post office un¬ 
known to him. The Tribunal is ‘required’ to 
refer the questions when the application reaches 
the Tribunal and not before. The sub-section 
nowhere use3 the phrase 'require by an applica¬ 
tion made, within CO days' which has been 
expounded in the Orissa High Court. The sub¬ 
section read grammatically means only that the 
Tribunal must be 'required' within CO days to 
refer the questions, and then the Tribunal must 
within SO days make the reference. There is 
really no hiatus between the terminus ad quem 
of the limitation for applications and the termi¬ 
nus a quo of the 90 days in which the reference 
has to be made. For this second period the 
terminus a quo is also the receipt of the appli¬ 
cation. The section, in my opinion, is quite 
clear and does not admit of any other construc¬ 
tion. 

[ 10 ] Coming now to the Rules.it is clear that 
these rules are framed under S. 5.t (8) of the Act 
and merely regulate the procedure of the Tri¬ 
bunal. It is impossible to read the Act 'in the 
light’ of such rules. But even if the ru’es are 
taken into account there is no inconsistency. 

[11] Bearing in mind that the rules in ques¬ 
tion merely regulate the procedure, they cannot 
override the statute. If the Tribunal had not 
framed Rr. 7, 8 and 86, the applicants would 
have hid to grope in the dark about the proce¬ 
dure to be followed. The rules merely give the 
alternative modes which can be resorted to. 
One such mode, conceived in the'interests of the 
appellants or applicants, as the case may be, is 
that they can send the memorandum of appeal 
or the application by post. There is, however, a 
clear warning in sub-r. ( 2 ) that in case the post 
is chosen as the venue, the ‘presentation’ shall 
l)e on the day the appeal reaches and in the 
case of an application the Tribunal shall be 
deemed 'to be required’ (using the phraseology 
of the Act) only when the application 'reaches’ 
the Tribunal. There is no warrant whatever for 
omitting sub r. (a) in this context, particularly 
when R. 8G makes no suoh exception. 

[ 12 ] An argument from analogy is apt to be 
misleading. The learned Chief Justice in apply, 
ing the analogy of contracts has obviously in 
mind the deoision of the Court of Appeal in 
Household Fire Insurance Co., Ltd. v. Grant, 
(1879) 4 Ex. D 216 : (48 L. J. Ex. 677). That de¬ 
cision itself was not unanimous and was in con- 
flict with several earlier decisions. What may be 
fouod to be convenient in the domain of con- 
tracts, regard being had to mercantile usage, is 
not necessarily of consequence in other spheres. 
I entirely agree with the learned Chief Justice 
that cases of hardship may arise, but equally 
there may be oases in which (as in the Orissa 
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case where the letter was posted on the Goth day 
or here where the letter was posted on the 69th 
day) the conduct of the applicants may be far 
from diligent. Letters have teen known to be 
delayed for months in the post. In the Court of 
appeal case the letter never reached Grant and 
yet the o mtract was held to be complete. If the 
analogy is carried further, an applicant can 
prove after years that he had made on applica. 
tion and can claim redress even though the 
application never reached the Tribunal, Why 
such a case should be distinguished from those 
cases in which the letter is merely delayed is 
not clear, and in principle it cannot be. The 
answer to such problems is to treat the entire 
rule (R. 7) as applicable to applications and to 
apply the limitations contained in & 66 (l), 
which as I have shown applies. In my opinion 
even the Tribunal cannot by rules extend the 
period, and the remedy ie only with the legis- 
lature, as was pointed out by Chagla 0. J. in the 
Bombay case referred to above. I agree with the 
Bombay Chief Justice that some amendment is 
absolutely necessary, but till that is done Courte 
must give effeot to the law as it stands. 

[19] Beneficial construction has its own limb 
tations. An argument urn ab inconvenienti ie 
only to be resorted to when the law i3 ambigu- 
oub. Otherwise, as'was stated by Bobde J. in 
this Court in Gulabsingh v. Nathu Bam, IJkB. 
(1944) Nag. 419 at p. 421 : (A. 1. R. (31) 194A 
Nag. 146): 

“Courts have not been given power to devise tbalr. 
own technique for saviog claims frem the tar which) 
the statutes of limitation create.'* 

This also follows from the observations of that 
Lordships of the Privy Council in General Ac* 
cident Fire and Life Assurance Corporation 
Ltd.v. Janmahomed, I. L. R. (1941) Bom. 20i 
at p. 209:( A. I. R. (28) 1941 P. 0. 6) and Maqbul 
Ahmad v. Onkar Pratap Narain Singh, Bf 
ALL. 249 at p. 260 : (A. I. R. (22) 1935 P. O. 85>. 

[14] I would, therefore, dismiss this applica¬ 
tion without notice to the other side. 

[ 16 ] R. KauBhalendra Rao J. — I agree. 

V.B.B. Application dismissed. 

A. I. R. (38) 1951 Nagpur 226 [C. N. 58 ] 
Mangalmurti and Deo JJ. 

Shriniwas Pannalal Chockhani and others 
— Accused — Appellants v. The Crown* 

Criminal Appeal No. 31 of 1949, D /• 24-5*1950. 

(a) Essential Supplies (Temporary Powers) Art 
(1946), S. 15 - Export ol tur - Accused, 
valid permit — Burden of proof — C. P. and Beta! 
Foodgrains Exports Restrictions Order 

Cl. 2 (1) (a). . .. 

Tbe oommon law dootrlne that the prostration 
establish tbe guilt of the acoused beyond all rtawnaw* 
doubt has no application to statutory oflenaeu eroaMB- 
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by tbe Essential Supplies Act and where an accused 
peraon exports uno!eaned tur dal, the burden lies beavl- 
ly on him to prove that he held a valid permit entitling 
him to export it. [Para 19] 

(b) C. P. and Berar Foodgrains Expert Restric¬ 
tions Order (1943), CL 2 (1) (a) - Clause, it ultra 
vires being in contravention of S. 297 (1) (a), 
Government of India Act, 1935. 

The Order was made in exercise of the powers con¬ 
ferred by R. 81 (2) (a), Defence of India Rules, and 
was thus made in exercise of tho powers of the Central 
Legislature under S, 102, Government of India Act, 
- delegated by it to the Provincial Government. It waa 
thus a power different from the Provincial Govern¬ 
ment’s power under S. 100 (3) which still continued in 
the Provincial Legislature under S. 102 (2). (Para 23] 

Section 297 (1) (a) lays down a restriction when the 
Provincial Legislature or Government acts by virtue of 
Entry No. 27 or 29 in the Provincial Legislative List. 
Neither the Central Legislator in passing the Defence 
of India Act nor the Central Government in making 
the Defence of India Rales, nor the Provincial Govern¬ 
ment in making the Central Provinces and Berar 
Foodgraina Export Restriction8 Order, 1943, under 
R. 81 ( 2 ), Defence of India Rules, wero acting by virtue 
of the entry in the Provincial Legislative List and so 
the limitation in S. 297 (1) (a) did not apply. Clause 2 
(1) (a) was thus not ultra vires the Provincial 
Government. [p ara 24 ] 

(c) C. P. and Berar Foodgraios Export Restric¬ 
tions Order (1943) — Order, if was validly conti¬ 
nued after revocation of emergency. 

Though the Foodgrains Order was not continued by 
the Emergency Provisions (Continuance) Ordinance of 
1946 after tbe revocation of the proclamation of emer¬ 
gency the Order was validly continued by the Essential 
Supplies (Temporary Powers) Ordinance, 1946, and tbe 
Essential Supplies (Temporary Powers) Act, 1946. 

[Para 28] 

(d) C. P. and Berar Foodgrains Restrictions 

2 ^ ( a ) E*P°rt of eftuni, if pro¬ 
hibited — Essential Supplies (Temporary Powers) 
Ordinance (1946), S. 2 (a) (i) - Essential Supplies 
(Temporary Powers) Act (1946), S. 2 (a) (i). 

In common parlance, foodstuff* mean ‘’materials 
UEod Q3 food'. The term is not used only for material 
which is immediately fit for human consumption but 
it also applies to material which can be used as food 
after subjecting it to processes like grinding, cleaning, 

?,j 0# , T , h ® ra , ,fl . no rea8on 10 flapposo that tbe word 
foodslufis is not used, in tha Essential Supplies 
Ordinance and Aot, in this nsual een6e but Is used in 
the restrioted sen B o oi materiel which ia fit for human 
consumption Immediately without subjection It to any 
process. It cannot, therefore, be Bald that export of 
ehuni was not prohibited under the Foodgraina Res¬ 
triction Order. [PatQ 29] 

(e) Evidence Act (1872), S. 45 _ Opinion of 
handwriting expert based on photograph. 

J?MVk inI(m ° , a . ha “ dwritlD g export should not be 
« th« d y, b f fta3B u ltlsbasodeo,elyOD lhe photograph, 
tI n n h nA 0t0gra ? h !” n9 ‘ be ‘ ak0Qto represent the condi¬ 
tion of the original oorreolly. fPar. sen 

Anno. Evi. Act, S. 45, N. 8. 1 J 

Hia testimony, if should he rejected. y 

^ n iHu'£3V° 8 ' d ^l h °°« e0 ^ 5 

exjwrt oould^no^Btudy the pen-pressure with^anyllo^ 11 ^ 
of acooraoy from the photograph on whiah he based 


his opinion is not sufficient to reject the photograph or 
his testimony. (Para 40] 

Anno. Evi. Act, S. 45, N. 6. 

Dr. T. J. Kedar, N. L. Abhu&nkar for No. 1 ; 
L. R. Abhyankar (for No. 2) and E. K, Thakur 
and R. K. Thakur (for No. 3) for Appellants ; 
!F. B. Pendharkar, Government Pleader and N. G. 
Pradhan, Public Prosecutor, Akola—for the Croton. 

Judgment. — Tbe appellant Shriniwas baa 
been convinced under 8. 7, Essential Supplies 
(Temporary Powers) Act, 1946. for having con. 
travened cl. 2 (l) (a), Central Provinces and 
Berar Foodgrains Export Restrictions Order, 
1949, and sentenced to tigoroos imprisonment 
for two years and a fine of Bs. 1,000. The ap. 
pellant Pannalal, who is the father of Shriniwaa 
has been convicted of abetment of the offence 
by aiding Shriniwas in this illegal export and 
sentenced to rigorous imprisonment for one year 
and a fine of Rs. 1 , 000 . Appellant 3, Krisbnarao 
also has been convicted of abetment of the same 
offence for having aided Shriniwas in this illegal 
export with full knowledge that he was not 
legally entitled to export the goods, and senten. 
ced to rigorous imprisonment for one year and 
fine of Rs. 1,000. 

[ 2 ] The appellant Shriniwas ha9 also been 
convicted under 8. 420, Penal Code, for having 
cheated the railway officials by making false 
representations, knowing them to be false, that 
he was a holder of permit No. 10315. that it waa 
endorsed "on Government account" by tbe ap. 
propriate authorities authorising him to export 
ohuni on Government account, that he was 
entitled to export mote than 600 tons bcoause of 
tbe endorsement “to Kalyan for 600 tons" on it, 
and that the commodity be was exporting was 
ehuni. The finding of the lower Court is that he 
thereby dishonestly induced the railway cffioials 
to deliver to him 7 railway wagons to load 1405 
bags to Kalyan. He has been sentenced for this 
offence to rigorous imprisonment for 18 months 
and a fine of Rs. 1,000. The third count on whioh 
the aooased Shriniwas has been convicted is that 
he fraudulently used as genuine permit No. 10915 
whiob be knew or bad reason to believe at tho 
time he used it to be a forgol document, the 
forgeries being (i) tbe scoring out of the words 
"Pannalal Gulraj" and "Karsendas Girdhar. 
bhai” and substituting "selt” for tbe latter, (ii) 
addition of the words "on Government account" 
and “To Kalyan for 500 tons." For this offence 
under 8. 471 read with S. 4G5 he has been een. 
tenced to rigorous imprisonment for one year 
and a fine of Rs. 1,000. All these sentences of 
imprisonment are tojrun ooneeoutively. The 1105 
bags were ordered to be forfeited to the Grown. 

[3] It 13 common ground that this permit 
No. 10315 was first issued on 24 . 11.1944 by the 
Deputy Commissioner Yeotmal under the 
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rower? delegated to h:m by the Director of Food 


Supplies under Cl. 6, Central Provinces GDd 
Berar Foodgralns Expert Restrictions Order 
1943, in the name oi PaDE3ia! Gulraj Chokbani 
(appellant 2 ) as consigr.Gr with Karsandas Gir- 
dharibhai, Bombay, as consignee, for export of 
500 tons of chuni from Yeotmal to 'Wadibundar 
and that it was valid till 81 - 12 .1944. The period 
was, howerer, extended twice till SC-4-1945 by 
which date only about 180 tons were exported. 
No further extension was asked for nor was the 
permit itturned by the consignor to the Deputy 
Commissioner. The permit remained inactive 
with the holder for about IS months. In the 
meantime, the powers of the District Magistrates 
to issue permits for export of chum to places 
outside the province were withdrawn by the 
order cf the Director of Food Supplies, Central 
Provinces and Berar (No. 19619-636 XXY fu, 
dated 10-9 1946, Ex. P-6i). It was after thi3 that 
the accused Shriniwas took this permit No. 10316 
(duplicate and triplicate of that permit) to the 
fcuDglow of the officiating Deputy Commissioner 
Shri Mnkerji (p. w. SO) on 25 -10-1946 which was 
the last day of the Diwali holidays After some 
talk between Shriniwas and Mnkerji, the latter 
agreed to renew the permit and passed orders 
to that effect on the application which Shriniwas 
had taken with him for that purpose. The ac¬ 
cused Shriniwas then took that application 
bearing the orders of the Deputy Commissioner 
for renewal of the permit to Barve (p. W. 10) 
who mode alterations in the permit no. 10315 
and an endorsement as per orders of the Deputy 
Commissioner. The application and the permits 
were taken to the Deputy Commissioner who 
signed the endorsement and initialled the alte- 
ra'iots. According to prosecution the accused 
Shriniwas took them to the Deputy Commis¬ 
sioner while according to the latter Barve and 
he went with theEe papere. 

[ 4 l The difference in the prosecution ana the 
defence versions begins at this stage. According 
to the prosecution only two changes were sanc¬ 
tioned by the Deputy Commissioner ana made 
by Barve, viz., the place was changed from 
Wadibundar to Kalyan and the period was ex- 
tended till 31-12-1946. The first alteration was 
initialled by the Deputy Commissioner Mukerji 
at two places and be also signed the endorse¬ 
ment regarding the extension. On the othsr 
hand according to the accused Shriniwas, the 
Deputy Commissioner not only sanctioned these 
two changes but also sanctioned tbe following 
other changes and initialled the alterations and 
additions in the permit to give effect to them: 
(!) Scoring out of the words ' Pannalal Gul¬ 
raj ’ from consignor; ( 2 ) scoring out of the 
words 1 Karsandas Girdbarbhai, Bombay ’ and 
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substitution of the word ' self ’ in their place a 3 
consignee; (3) addition of the word' Bharda’ 
after the word ‘Chuni’ in the description of the 
commodity; ( 4 ) addition of the wor^s “To 
Kalyan for 500 tons ” in the top line of the 
permit. Shriniwas also says that Barve put his 
initials at two places, one near the word Bharda* 
and the other near tbe words ‘for Deputy Com. 
missioner, l'eotmal * in the endorsement at the 
top. These four alterations and the correspond, 
ing six initials of the Deputj Commissioner and 
two initials of Barve are according to the 
prosecution forgeries. 

[6l Beyond this stage also, there are the fol¬ 
lowing undisputed facts : On the basis of the 
altered permit the appellant Shriniwas despatch- 
ed S70 tons of grain by 10-12-1946. After this 
od 26-12-1946 he despatched from Yeotmal to 
Kalyan 1405 bags containing 130 tons of grain in 
seven wagons under Permit No. 10316. On 
S8-1S-1946 at Murtizapnr on the way, where 
goods had to be transhipped from the metre 
guage wagons on tbe Yeotmal Mnrtizapur line 
to tbe broad guage railway wagons on the 
Mnrtizapnr Kalyan line, some grain fell down 
from tbe bags during the transhipment and as 
they were found to be grains of tur dal the 
station authorities gave information about it to 
the railway Sub-InspeotorKaDhaiyalal(p W. 1) 
and the latter detained the wagons at Murtiza- 
pur. It is aho common ground that articles 
A D, and E are the samples of the stuff in 
question taken from time to time during inves- 
tigation and Ex. P -40 is the analysis of the 
ingredients of article E- 

[6] Under S. 15, Essential Supplies (Tempo¬ 
rary Powers) Act, 1946, where any person is 
prosecuted for contravening any order made 
under 8. 3 ifcid which prohibits him from doing 
an act without a permit, the burden of proving 
that he has each a permit shall be on him. 
Clause 2 (1) (a), Central Provinces and Berar 
Foodgrains Export Restrictions Order, 1943, 
prohibits export of tur and its products out¬ 
side the province without a permit issued in 
that behalf by the Director of Food Supplies, 
Central Provinces aDd Berar. It is not disputed 
that what was exported on 26-12-1946 by the 
accused Shriniwas was a tur product. The 
burden is, therefore, on him to prove that 
he had the required permit. According to him 
Ex. P.-72 is the permit which authorised him to 
export the tur produot which he had exported. 
The validity of this permit has been challenged 
by the prosecution on various grounds but we 

will for the time being examine whether the 
permit authorised the accused to export the 
commodity in question. It may be noted here 
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that 600 tons were already exported on this 
permit by 10-12-1916 

7 ) The learned counsel for the appellant 
Shriniwas contended that the stuff which was 
exported on 36-12-1946 was ' bharda ’ and in the 
absence of any other term the Food Office and 
its offioers at Yeotmal were including bnarda 
in 'chum'; they -*eresometimes describing it 
as chuni , at times as bharaa and at other times 
as chum bharda. The learned counsel did not 
point out any definition of 1 bharda ’ but he 
admitted that the test for distinguishing dal 
from bharda. chunt-bharda. or chum was whe. 
ther the stuff was fit for human consumption 
or was not so fit and was merely a cattle teed. 
In the former case, he conceded, it was dal and 
in the latter bharda, chunt-bhardt , or chum. 
The learned counsel’s submission was that Shri¬ 
niwas exported cattle feed and not a tur product 
fit for human consumption. 

[8l The Government had two plans: " basic 
plan” and "free export polioy The former 
was chalked out by the Central Government 
with regard to movement of foodgrains of human 
consumption from one province to another. 
" Free export polioy ” related to the foodstuffs 
that were not fit for human consumption. Ex¬ 
hibit P.-17, dated 6-1-1946 is the memorandum 
of the Director of Food Supplies addressed to 
the Deputy Commissioners. It says that the 
extension of the period of validity of permits 
may be granted only in respool of permits under 
the basio plan and that permits issued under 
the free export polioy should not be renewed 
under any oiroumstanoes. The basic plan per 
mits can b> easily distinguished from the other 
permits as the former bear tbo endorsement "on 
Government account, ” 


[9J Exhibit P-40, dated 20-2-1947 is the 
analysis of the sample artiole E, made by 8hri 
Mohnkar (P. W. 33), Testing Bureau Offioer of 
the Provinoial Government. The aocuraoy of 
this analysis (Ex. P-40) has not been disputed 
by the appelant. The result of the analysis was 
as under 
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Shri Mohrikar says that by khanda’ is mean 
particles of grain whioh are more than l/ 4 t: 
of a dal in siza and lees than 3/ith of a dal 


Dal is tur split into t.wo. Chuni contains dal- 
partioles less than l/ith in size of a dal grain 
and also broken particles phol (husk). Husk is 
the outer cover of the whole grain of tur. Accor¬ 
ding to the witness the sample was of ground 
tur uncleaned, i. e. of tur which has undergone 
the first process in the making of dal. The dal 
portion in the sample is according to him 
represented by items 5, 6, and 7 in Ex. P.40 and 
is approximately 77 per cent. It cannot be dis¬ 
puted that huek is \mfit for human consumption 
and those email partiolea of dal grain which are 
mixed with broken particles of husk and whioh 
cannot be easily separated from it would also be 
unfit for human consumption. Khanda is not 
mixed with husk and cannot therefore be said to 
be unfit for human consumption. It is, however, 
usually not sold in the market as dal. As Shri 
Mohrikar has eaid, when cleaned tur dal is pur¬ 
chased by Government, the following allowance 
is made: one per cent, for bhusa, husk and dirt; 
one per cent, for other foodgcain; two per cent, 
for broken pieces and; one per cent, for split tur 
with husk on. Thus even cleaned tur dal has 
tbe same ingredient though the proportion differs. 
It will thus be seen that if whole tur is ground 
the mixture will oontain about 80 per cent, 
including Khanda as fit for human coneump- 
tion. 

[to] In exeroiss of the powers conferred on 
him by cl. 6. Foodgrams Export Restrictions 
Order. 1943. the Direotor of Food Supplies 
authorised all Distriot Magistrates in the Central 
Provinces and Berar to issue Export permits 
under sub-cl (l) (a) of 0 ). 2 of the said Order 
in reBpeot of chuni, bhusa and konda, subject 
to the following conditions namely: (l) That 
bona fide demands from within the province 
are given first priority, and ( 2 ) that prices f. o. r. 
the despatching elation do not exceed such 
ceilings a9 may be prescribed by the Provincial 
Government ftom time to time. [Order No. 18930- 
6606-XXV p. S., dated 20-11-1944.] The Pro- 
vincial Government had fixed Es.6 per maund 
as tbe oeiling prioe of chuni t. o. r. the 
despatching station. The Distriot Magistrates 
were requested to see that the exports permitted 
from their districts did not affeot the local stcok 
position adversely nor forced up prioes unduly. 
It would thus be seen that the Distriot Magis¬ 
trates to whom power to issue export permits 
was delegated could exeroise it only subject to 
the conditions mentioned therein. It was there¬ 
fore neaessary to make enquiries before granting 
a permit. 

[11] In the application (Ex. P.26), dated 
23-U-1944, for an export permit we find bs. 6 
per maund as the export rate for ahuni, The 


230 Nagpur 

report of enquiry endorsed on this application 
states that the applicant bad 6C0 tens of tur 
chum (bharda) in stock, that the commodity 
was surplus and could be easily allowed to be 
exported, and that the current market rate of 
that quality of chuni was rs. 6 per maund 
f. o r. leotmal. The report contains a recom- 
mendation that permit be granted. On this 
recommendation the export permit No. 10316 
dated 23-11-1914, was issued in the name of 
Pannalal Gulraj Ohokhani. Exhibit P -23 is the 
original of this permit which remained in the 
Food Office. Two carbon copies (described as 
duplicate and triplicate) were issued and were 
received by the accused Sbriniwas for the con. 
signor. The export price stated in the permit 
was lfs. G f. o. r. Yeotmal, which is the ceiling 
price fixed by the Government. 

[12] In the application dated 16-3 1946 (Ex. p. 
86a) for a permit to export GOO bags of chuni 
bharda to Wadibundar, made in the name of 
Pannalal Gulraj Chokhani, the export price was 
stated to bo Rs. 6/12 per maund f. o. r. 
Yeotmal. The report on the application shows 
that the applicant had stock of chuni bharda 
and there was no demand for it locally and the 
market rate f. o. r. Yeotmal was then Rs. 5.12 o 
per maund. Permit No. 14971 (Ex. P-85) wa 9 
accordingly issued on 17-3-1946 which mentioned 
the export price at Bs. 6-12-0 per maund. On 
9-4-1946, an application (Ex. P-86B) signed by the 
accused Sbriniwas, was made to change the 
destination station in permit No. 14971 to Thana. 
The application was granted and on 11 . 4.1945 
changes were made in all the three copies of the 
permit. An intimation of the change (Ex. p.ecc) 
was sent to the Director of Food Supplies, 
Nagpur. This permit was extended till 31 - 6-1946 
but only 200 bags were exported till then. Un ier 
this permit No. 14671 in all 200 bags (166 plus 35 
bags) were exported to Kalyan on 1 . 11 . 1946 , 
3-11-194G and 18-11-1946 with "Ohokhani” as 
consignor and "self” as consignee. The goods 
were described as 'chuni bharda.' 

[13] A bag of tur usually contains 2f maunds 
as appears from Ex. P-68 where in purchases 
by the accused from one Babulal are recorded. 
It cost as. 6 per bag for grinding tur. The 
labour for winowing and separating dal from 
it may be safely taken at about as. 9 per 
bag. Thus the expenses of converting tur into 
tur dal and chuni of the sample Art. E, analy9- 
ed as found in Ex. P-40, would be at a liberal 
estimate about As. 6 per maund. The ceiling 
export prices for a maund of tur, tur dal and 
chuni, as fixed by Government during all 
material times were Rs. ll-4-O, Bs. 14 4-0 and 
Rs. 6 respectively. The other costs namely 
transport eto., per bag would be more or less 
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constant. Out of one unit of tur we get roughly 
80 per cent dil and 20 per cent chuni. That is 
the result in Ex. p.40. By the second operation 
0 ! grinding, to split remaining tur and to remove 
husk on tur dal, the proportion would be 
roughly 75 per cent, of tur dal to 26 per cent. 
chuni. Calculating costs on the first grinding the 
result would be 

80 per cent dal at Rs. 14-4 0 per maund 11 6 *6 
20 per cent chuni at Rs. 6 per maund 1 3 0 


.... P« r maaDd 12 9 8 

while the original cost would be Rs. 11 . 10.0 

(Bs. 11-4-0 the price of tur and As. 6 expenses of 
grinding etc.). There would thus be a sufficient 
margin of profit on this operation. Taking the 
percentages of dal and chuni at 75 and 26, the 
cost would work out as under : 

Rb. as. p. 

7o per cent dal at Rs. 14-4 0 per maund 10 11 0 
26 per cent chuni at Rs. 6 per maund 18 0 

Total 12 8 0 

while the oost would be about Rs. 12 per maund 
as the second operation would be involved. This 
would leave a very small margin. The anxiety 
of the traders would therefore be to pass on as 
much quantity cf unoleaned tur dal as dal as 
possible to make greater profits. 

[ll] The aooused bad sold 3801 bags of tur 
product to Hansraj (p. w. 14) from 25.9-1946 to 
7-12-1946 (Ex. P-42). This purobase book of 
Hansraj (Ex. p-42) describes the purchase as 
chuni, chuni bharda and tur chuni and the 
terms are used as interchangeable. A lot descri¬ 
bed as tur chuni in Ex. p .42 is described as 
chuni bharda in Ex. P-45, the rokad bahi of the 
witness. This we could find at three places 
during this period. In one lot the weight per 
bag is shown a3 2f miunds, while in all other 
lots it is shown as 2 maunds per bag. It thus 
appears that there is no uniform weight per bag 
aDd that the terma chuni, chuni bharda and 
tur chuni are interchangeable. It is curious that 
this important witness Hansraj has not been 
a9ked a single question about the meanings of 
these terms or the composition of the staff pur¬ 
chased by him. 

[ 15 ] Exhibit P-58 shows that the aooused pur¬ 
chased from Babulal 1698 bags of tur from 
24-11-1946 to 8-12 1916. The weight in most of 
these lots is 2 ^ maunds per bag. The prioe per 
maund is from Bs ll to Bs. 11-8 0 except for 
one lot for which it is Bs. 12-8-0 per maund. 
This oxhibit shows the purohaae of 1241 bags of 
bhusa by the aooused during this period at the 
rate of Be. 6 per maund. The weight of bhusa 
in a bag varied from 22 seers to 24 seers. Each 
lot was of uniform filling. We also find that on 
9-12-1946 the accused purchased tur dal at 
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jja is per maund. On 17-9-1946 tbe accused 
flhriniwts was granted 8 permits (Ess. D-16 to 
IX-lfi) foe export ot tur dal in September and 
October 1946 and tbe export price is stated at 
Ra. 13-8-0 per tnaund f. o. r. Yeotmal. Thus 
daring tbe material period tbe accused was 
purchasing lur at about Rs. 11-8-0 per maund, 
ter dal at Re. 18 per maund, and bhusa at 
B8. 6 per maund. 

CIS] The price of tbe disputed stuff sent on 
86-12-1946 was about rs. 16 p9r maund f. o. r. 
Yeotmal, while tbe expert rate of lur dal dur- 
ing that period was Bs. 13-8-0 f. o. r. Yeotmal. 
It is absurd to believe that chuni lliarda or 
chuni (a cattle feed) was selling at higher rate 
than tur dal itself. It is true that in all the re¬ 
levant documents of the consignor, consignee, 
and their agents, tbe article is described as chuni. 
It cannot be expected that these persons would 
describe tbe artiole as tur dal for the simple rea¬ 
son tfiafc its export was prohibited and discovery 
would have exposed them to prosecution for 
the offence or for its abetment. We, therefore, 
do not attach any importance to the mention cf 
chuni in those documents. It is also true that 
the accused have been able to elioit from the 
proaecution witnesses in their oross-examination 
that the samples of the consignments dated 26- 
U-1946 (Arts. A to e) were of chuni bharda. 
Nana of them were asked to define what exactly 
they meant by chuni bharda, nor were they 
asked to distinguish between tbe unsorted pro¬ 
duct of tbe first grinding of tur and the pro. 
ducts of the several subsequent processes. We, 
therefore, do not attach any importance to cal¬ 
ling the stuff as chuni bharda or bharda by 
tinea witnesses. In Ex. D-lOB, the register pro¬ 
duced by the accused, all the goods sent under 
Permita Nos. 14971 and 10315 are desoribed as 
bharda, while in the relative railway re- 
oeipta they have been described chuni bharda 
and chuni respectively in accordance with the 
permits themselves. Prom the foreign discussion 
of the documentary and oral evidence it is dear 
beyond reasonable doubt that chuni, chuni bhar. 
da and bharda are, according to these witnesses, 
synonymous terms and they sell at the same 
rate. 

[IT] The prosecution has examined several 
^witneaeee who had seen these samplesduring the 
soma of tbe investigation. P. W. 113 the rail¬ 
way Sub-Inspector, p. \v. 2 is the station master 
at Murtizapur, p. w. 8 is the tally olerk at 
Murtizapur and p. w. 4 is the goods clerk. 

W. 3 first discovered that the consignment 
though labelled as chuni was of tur dal. On his 
making a report, P. w. 4 and p. w. 2 examined 
the staff. Having discovered it to be tur dal 
4 hay made a report to the police. P. W. l, there- 
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fore, himself examined the staff and found it to 
be tur dal. P. W. 27 was then the Deputy Com¬ 
missioner at Yeotmal to whom the sample was 
taken and he found it to be of uncleaned tur 
dal. In the presence of P. w. 6, a trader of 
Murtizapur, a sample was taken on 29-12-1346 
and it was found to be of ground tur dal hav- 
ing husk. This description is to be found in ex. 
P-3. The witness swears that tbe sample was of 
tur dal was husk, but in cross-examination he 
£ay 3 ‘'Iaoceptthat-grain of the description given 
in Ex. P-3 is called 'bharda.'" If this witness 
is telling the truth in oross-examination then 
tur dal with husk is known as 'bharda.' We do 
not believe that the witness was telling the 
truth in cross-examination. P. W. 7, another 
trader of Murtizapur, is a witness in whose pre¬ 
sence the sample Art. E was taken out and he 
has signed the panchnama (Ex. P-39) in whioh 
witnesses have verified that the eample seen by 
them was of tur dal with husk. This witness 
says in cross-examination that the grain is usu¬ 
ally known as bharda because it had in addi¬ 
tion to tur dal with husk powdered dal with 
bhusa in it. Evidently these witnesses are made 
to 6»y that it is bharda because the word'6/wr- 
da' appears in Ex- P-72. We find that the evi- 
dence of P. w. 83 Shri Mohrikar, the Testing 
Burean Officer, is corroborated by the evidence 
of the other proseoution witnesses referred to 
above and other circumstantial evidence discus¬ 
sed above. 

(18l Dr. Kedar contends that 8.15, Essential 
Supplies (Temporary Powers) Act, 1946, layB 
down nothing more than what is to be found in 
S. 105, Evidence Aot, and that the burden of 
proving the guilt of the aooused always remains 
on tbe prosecution and there is no burden on 
tbe acoueed to prove his innocence although in 
certain oircumstmces the aecueed may have to 
introduce facts which will oreate a reasonable 
doubt that tbe aot oommitted did not amount 
to aD offence. He further contends that the evi¬ 
dence on record though it may not be sufficient 
to show that the stuff that was exported by the 
acoused, Shriniwas on 26 12 1946 was chuni 
or chuni bharda was at least suffioient to raise 
a doubt whether it was or was not chuni bhar. 
da, and further submits that he has thus dis¬ 
charged the burden of proof that might lay on 
him under S. 16 , Essential Supplies (Temporary 
Powers) Aot, 1946. He mainly relies on (he pas¬ 
sage in Woolmington v. The Director of Pub - 
lio Prosecutions, 1985 A. 0 . 462 at p. 481: (104 
L. J. K. B. 483), reproduced in Provincial Gov¬ 
ernment, Central Provinces and Berar v. Cham, 
palal, I. L. R. (1946) Nag. 604 at p. 607 : (A.I.R. 
(34) 1947 Nag. 86 : 47.or. L. J. 739) and approv- 
ed in Holla v. Emperor, 1 . L. R. (1948) Nag. 
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903 at p. 90S : (A I. R. (36) 1919 Nag. 163 : 60 
Cr. L. J. 4G5). The passage quoted is not the 
full statement of the English law It has an 
important qualification “subject to what I have 
already said as to defence of insanity and sub¬ 
ject also to any statutory exception." (Page 481 
ibid.) The argument of the learned oouneel, 
it accepted, recders 8. 15 Essential Supplies 
(Temporary Powers) Act of 1946 otiose. 

[19] It ha3 been held in Superintendent and 
Remembrancer of Legal Affairs , Bengal v. 
D. B. Futnani , A. I. a. (32) 1945 cal 402: (47 
Cr. L. J. 257). that the common law doctrine 
(that the proseoution must establish the guilt of 
the accused beyond all reasonable doubt has no 
[application to statutory offences of the type 
created by R. 5, read with other rules framed 
under the Defence of India Rules. It is for the 
accused to establish under r. 5 . Defence of 
India Rule3, that ho had a lawful authority to 
export the commodity exported by him and if 
he fails to prove it he shall be deemed to have 
contravened cl. 2 ( 1 ) (a), Central Provinces and 
Berar (Foodgrains) Export Rssfcriotione Order, 
1943. Section 13 of the Essential Supplies (Tern- 
porary Powers) Ordinance, xviii [ 18 ] of 1946 , 
and 8.15, Essential Supplies (Temporary Powers) 
Act, XXiv ( 24 J of 1946, enact the sama law. In 
view of these express provisions the common 
law doctrino is not applicable and the burden 
lies heavily on the acou3ed to prove that he held 
a valid permit entitling him to export uncleaned 
tur dal. It i3 not enough for him to produce a 
dooument purporting to be a permit whioh ad. 
mittedly wa9 not the original permit and the 
corrections in which are in dispute. Appel- 
lant l must prove that the commodity actually 
exported by him on 26-12-1916 was covered by 
the permit. He has attempted to do e.o by elioit- 
ing from certain prosecution witnesses that the 
commodity exported was called l bharda\ without 
elioiting facts which would place the commodity 
in the class of cattle feed. Mere appearanoe of 
the word ' bharda 9 in the permit, coupled with 
this evidence, would not be sufficient to dis¬ 
charge the burden. The learned counsel for the 
appellants his strenuously contended that his 
client's exports for over a month were being 
watched by the officials concerned on an alleg¬ 
ed suspicion that he was exporting tur dal as 
chuni and the reports of these persons indicate 
that he was not contravening the export restric¬ 
tions. We do not attach any importance to the 
alleged supervision or watch. If we have to take 
his previous exports into consideration, we find 
from Ex. P-42 that the price of sales of chuni , 
chuni.bharda or tur chuni varied from Rs. 13-4-0 
to rs. 16 per maund f. 0 . r. Yeotmal i. e. the alleg¬ 
ed cattle fodder was sold at rates higher than 
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the rates of clsaned tur dal . We are using these 
fact3 only to meet the argument of the learned 
counsel for the appellants and nor &i all for 
drawing any inference of guilt therefrom. 

[ 20 ] Considering the evidence and the cir¬ 
cumstances and even ignoring the harden cast 
on the accused by 8. 15 , Essential Supplies 
(Temporary Powers) Act, 1946, we find that the 
prosecution ha3 established beyond any reason- 
able doubt that the commodity that was export 
ed on 26-12-1946, was the produot of the fixrt 
operation of grinding tur without separating the 
tur dal from the husk and other material an£ 
this is not covered by the permit Ex P-7S even 
if we assume that the permit was for export oi 
chuni bharda. 

[ 21 ] The learned counsel for the appellants 
contends that cl. 2 (l) (a), Foodgrains Export 
Restrictions Order, 1943, was ultra mrtt the 
Provinoial Government a3 it contravened the 
provisions of 8. 297 (l) (a), Government of India 
Act, 1935, and being thus invalid conH not be 
deemed to have been made under 8 9, by virtue 
of 8. 6, Essential Supplies (Temporary Powers) 
Ordinance, No. xviil fl8] of 1946, or under 8, % 
Essential Supplies (Temporary Powers) 'Act, 
1946, by virtue of 8. 17 of that Aofc The learned 
counsel relied on Empress v. Buran t 4 cal. in 
at p. 180: (5 I. A. 178 P. 0.) and Ramcharan V; 
Re. r, 1949 A. L. J. 197: (A. I. R. (36) 1949 ALL. 
463 : 50 cr. L. J. 694). 

[ 22 ] The relevant seotions of the Government 
of India Act. 1935, are: 

S. 100. (3) "Subject to tbo two preceding eub-Beotfonc 
the Provincial Legislature has, and the Federal Legia* 
lature has not, power to make laws for a Province ot 
any part thereof with respect to any of the matters 
enumerated in List II io the said (Seventh) Bchedolo 
(hereinafter called the 'Provincial Legislative List’)." 

S. 102. (1) "Notwithstanding anything inthepraoed- 
* iDg seotions of this chapter, the Fedoral Letpatetann 
shall, if the Governor-General has in his discretion 
declared by Proclamation (in this Act referred to as a 
‘Proclamation of Emergency’) that a grave emergency 
exists whereby the seourity of India is threatened, 
whether by war or internal disturbance, have power 
to make laws for a Province or any part th«iiof with) 
respect to any of the matters enumerated in the Pro¬ 
vincial Legislative List, or to make laws uhothar or 
not for a Province or any part thereof , with rtypeat 
to any 0 / the matters not enumerated in any of (ho 
lists in Sch. 7 to this Act . .. 

(2) "Nothing in this section shall restrict the power o2 
a Provincial Legislature to make any law which unde* 
thi3 Act. it has power to make, but if aDy proyiaion 0 2 
a Provinoial law is repugnant to any provision ot n 
Federal law which the Federal Legislature baeundex 
tbis section power to make, the Federal law, whothes 
passed before or after the Provincial law, shall prevail? 
and the Provincial law shall to the extent of the repug¬ 
nancy, but so long only as the Federal law continue* tc 
have effect, bo void." 

(4) "A law made by the Federal Legislature whlefc 
that Legislature would not but for the issue ofaPracia- 
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nation of Emergency have been competent to make 
ihall, tn the extent oj incompetent]}, cease to have effect 
on the expiration of a period of eix months after the 
Proclamation ba3 ceased to operate, except as re3peot3 
things done or omitted to be done before tbe expiration 
of the said period.'* 

[The underlined (here italicised) amendment in 8. 102 
(1) was made by tbe India (Proclamation of Emergency) 
Act, 1945 (9 10 Geo. VI, Ch. 23) and that in B. 102 (4) 
was made by the India (Central Government and 
Legislature) Act, 1946 (9 & 10 Geo VI, Cb. 39).] 

S. 297. (1) (a)—“No Provincial Legislature or Govern¬ 
ment shall by virtue of the entry in the Provincial 
Legislative list relating to trade and commerce within 
the Province or the entry in that list relating to tho 
production, supply, aod distribution of commodities, 
have pew r to pass any law or take any executive notion 
prohibiting or restricting tho entry into or export from 
the Province of goods of any da38 or description;’’ 

... ••• *•* 

(2) “Any law passed in contravention of this section 
Bhall, to tbe extent of the contravention, be invalid." 

[23) The learned counsel for tbe appellant 
has assumed that ol. 2 (l) (a), Central Provinces 
and Berar Poodgrains Export Restrictions Order. 
1943. was made by tbe Provincial Government 
in eieroiBe of the power under a. 100, snb-s. (3), 
Government of India Act. If that were ao, ol. 2 
(l) (a) would have been invalid, being in contra, 
vention of S 297 (l) (a) of tte Act. The order 
was, however made in exercise of the powers 
conferred by B. 81 (2) (a), Defence of India 
Rules which was to the following effect : 

“The Central Government (or tho Provincial Govern, 
ment). so far ab appears to it to be receesary or expe¬ 
dient (or securing the Sefsnce of British India or the 
efficient prosecution of the war, or for maintaining 
supplies and servioe, essential to the life of the com¬ 
munity, may by order provide for regulating or prohi¬ 
biting . . . movement, transport, distribution. 

of articles or things of any deioription whatsoever...—" 
Role arts) gave power to the Provincial Govern, 
ment to issue order for regulating or prohibiting 
transport of articles. Thus, the Central Provinces 
and Berar Foodgrains Export Restrictions 
Ofder was marie in exeroise of the powers of tho 
Central Legislature under-a. 102 , Government 
of India Aot, delegated by it to the Provincial 
Government. It was thus a powsr different from 
the Provincial Government's power under 8. loo 
(8) ibid, which still continued in the Provinoial 
Legislature nndet S. 102(2). 

[24] Tbe learned oouneel for the appellant 
contended that even in the exercise of that dele¬ 
gated power not only the Provinoial Govern, 
ment or Provinoial Legislature but even the 
Centra Legislature and Central Government 
were bound by the provisions of 8 297 (l) (a) 
ibid. We are unable to aocept this view. This 
section lays down a restriction when the Pro¬ 
vincial Legislature or Government aots by virtue 
of Entry no 27 or 29 in the Provinoial Legisla¬ 
tive List. Neither the Central Legislature in 
passing tbe Defenoe of India Aot nor the Central 
Government in making the Defence of India 
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Rules, nor the Provincial Government in making 
the Central Provinces and Berar Foodgrains 
Export- Restrictions Order, 1913, under R. 81 (2), 
Defence of India Ruies, w?re acting by virtue of 
the entry in tbe Provinoial Legislative List and 
so the limitation in 8. 297 (l) (a) did not apply. 
ClauBe 2 (1) (ai, Central Provinces and Berar 
Foodgrains Export Restrictions Order, 1943, was 
thus not ultra vires the Provincial Government 
when it was passed on 20-5-1940. We may cite 
Purshoitam Devjibhai v. Imperator, i.l.r. 
(1944) Eom. 429 ; (A.l.R. (91) 1944 ROm. 247 : 
46 cr. L. J. 951), Ragho Sao v. Emperor, I.L.R. 
(19441 23 Pat 125 : (a I.R. (31) 19-44 Pat 205: 
45 Or L. J. 763) and Hoshanlal v. Emperor, 
I.L.R. (1945) ALL- 782 (A.l.R. (33) 1946 ALL. 

161: 47 cr. L. J. 601) in support of our view. 

[26] The passage in Empress v Burah, 
4 cal. 172: (6 I a. 178 P.O.) relied on by Dr. Kedar 
in no way supports his argument, tiamcharan 
V. Rex, 1949 A. L. J. 197 : (A.l.R. (C6) 1949 ALL. 
463 : 60 Or. L. J. 694) is dearly distinguishable. 
In that case the notification regarding tbe ex¬ 
port of matches issued under R. 81 (2) (b), 
Defence of India <ules, was not continued after 
90-9-1946 by any of the ordinances issued by ihe 
Governor-General. It was continued iu force 
by an Ordinance promulgated by the Governor 
of the United Provinces and subsequently by 
the United Provinces Control of Supplies (Tem¬ 
porary Powers) Aot, 1947. This Act could be 
and was passed only in exercise of the powers 
under 8. ICO (8). Government of India Aot. The 
limitation in 3. 297 ( 1 ) (a) therefore applied and 
the restriction on export outside the province 
was invalid under 8. 297 (2). 

[ 26 ] Dr. Kedar next contended that the pro¬ 
clamation of emergenoy made on 3-9-1999 
having been revoked under 8. 102 ( 3 ) on 
1-4-1946, the rules made under the Defenco of 
India Act expired on 80-9-1946 except to the 
extent they were continued by the Emergenoy 
Provisions (Continuancoi Ordinance No. xx [ 20 ] 
of 1946 and that as the impugned provisions 
were not admittedly continued by this Ordin¬ 
ance. the Central Provinces and Berar Food- 
grains Exp >rt Restrictions Order, 1948, came to 
an end on 30-9-1946. Ho further contended that 
the Essential Supplies (Temporary Powers) 
Ordinance 1946, and the Essential Supplies 
(Temporary Powers) Aot, XXIV [24] of 1S1G do 
not therefore continue tho 1943 Order, and 
that in any case the order iu so far as it is in 
contravention of B. 297 ( 1 ) (a), is invalid. 

1 27] It is true that Ordinance no. xx [ 20 ] of 
1946 does not continue the Defence of India 
Rule 81 ( 2 ) so far os it concerns trade and 
commeroe. The Central Provinces and Berar 
Foodgrains Export Restrictions Order, I9i8, is, 
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however, continued by 3. 5 of Ordinance no. 
xvm [is] of 1946 and subsequently by Act No. 
XXIV [ 24 ] of 1946. The question therefore i3 
whether these enactments in so far as they 
contravene S. 297 ( 1 ) (a) are invalid. The India 
(Central Government and Legislature) Act, 1946 
(9 and 10 Geo. VI ch. 39) was already passed on 
26-3-1916 to extend temporarily the powers of 
the Indian Legislature to make laws, to amend 
S. 102 ( 4 ) as to the effect of laws passed by 
virtue of a Proclamation of Emergency, and for 
purposes connected with the matters aforesaid. 
The material sections are : 

5. C(l) '‘Notwithstanding anything in the Govern- 
meiitof India Act, 193», the Indian Legislature Ehall 
during the period mentioned in section four of this 
Act have power to make lawa with respect to the 
following matters: 

(a) trade aDd commerce (whether or not within a 
Province) in nod the production, supply and distribu¬ 
tion of, cottou an! woollen textiles, piper (including 
newsprint), foodstuffs (including edible oil seeds and 
oils), petroleum and petroleum products, spire parts of 
mechanically propelled vehicles, coal, iron, steel, and 
mica ; and 

• ••••• 1 • • 

S. 2 (2) "Any power of the Indian Legislature to 
make laws under this section with respect to any 
matter shall include power to make laws as respects 
a Province conferring powers and imposing duties, or 
authorising the conferring of powers and the imposi¬ 
tion of duties, upon the Governor-General in Council 
or officers and authorities of the Governor-General in 
Council as respects that matter, notwithstanding that 
it ia one in respect of which the Provincial Legislature 
also bus power to make laws.'* 

S. 2 (4) "Sub-section (2) of section one hundred and 
6cven of the Government of India Act, 1935 (which 
relates to inconsistency between Federal Lawa and 
Provincial laws) and sub 0 . (2) of section one hundred 
and twenty-six of that Act (which relates to the giving 
of directions to a Province as to the carrying into 
execution of Federal Laws relating to matters specified 
in Part II of the Concurrent Legislative List) shall 
apply in relation to a law enacted by virtue of this 
section with respect to any matter, being a matter with 
respect to which a Province has power to make laws, 
as if that matter were a matter specified in Part II of 
the Concurrent Legislative List.” 

8.5: "Duration 0 / laws passed by virtue'of a 

Proclamation 0 / Emergency _A law made by the 

Indian Legislature whether before or after the passing 
of this Act, during the continuance ia force of the 
Proclamation of Emergency being a law which that 
Legislature weald not hut for the issue of euob Pro- 
clamation, have been competed to make, 6hall not 
cease to have eflect as required by sub-e. (4) of section 
one hundred and two of the Government of India Act, 
1935, except to the extent to which the said Legisla¬ 
ture would not, but for tho issue of that Prcclamation, 
have been competent to mike it, and accordingly.' in 
the 6aid sub-3. (4) for the words ‘shall cease to have 
oflect’ there shall bo substituted the words 'shall to 
tho exteut of the incompetency, cease to have effect."’ 

According to S. 4, the period mentioned in 9. 2 
is one year beginning from 30-9-1946 when the 
Proclamation of Emergency ceased to operate. 
This period could be extended to 2 years by the 
Governor-General and to a maximum period 
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of 5 years in the way mentioned in that section 
on the passing of a resolution by both Houses 
of Parliament. 

[23] In view of this power conferred on the 
Indian Legislature and as the Indian Legis¬ 
lature was not in session, the Governor-General 
promulgated the Essential Supplies (Temporary 
Powers) Ordinance, 1946, on 25-9 1946 in exer¬ 
cise of the powers conferred by 8. 72 as set out 
in Sch. 9 ti the Government of India Aot, 1935 . 
The Essential Supplies (Temporary Powers) 
Act, 1946, was subsequently passed by the Indian 
Legislature, which received the assent of the 
Govemor-General on 19-11-1946 and it was in 
force on 26-12-1916 when the offence took place. 
The material provisions of the Ordinance and 
the Aot are: 

"Essential commodity' as defined In S. 2 includei 
'fooJstufls.' 

B. 3 ( 1 ) of the Ordinance : 'The Central Govern¬ 
ment, so far as it appears to it to bo necessary or 
expedient for maintaining or increasing supplies of 
any essential commodity, or for scouring their edit¬ 
able distribution and availability at fair prices may 
by notified order provide for regulating or prohibiting 
the production supply and distribution thereof, and 
trade and commerce therein ; 

8. 3. (2) Without prejudice to the generality of the 
powers conferred by sub-s. (1), an order made there¬ 
under may provide, 

• •••••••* 

(d) for regulating by licences, permits or otherwise 
the storage, transport, distribution, disposal acquisi¬ 
tion, use or consumption of any essential commodity ; 
• •••••••• 

S. 3 (3): An order made under sub-0. (1) may 
confer powers and impose duties upon tho Central 
Government or officers and authorities of the Central 
Government notwithstanding that it relates to a matter 
in respest of which tho Provincial Legislature also 
has power to make laws.” 

S. 4 : Delegation of powers.— The Central Govern¬ 
ment may by notified order direct that the power to 
make orders under section 3 shall, in relation to suoh 
matters, and subject to euch conditions, if any, as may 
be specified in tho direction, bo exeroieable a'eo by— 

(a) such offiser or authority subordinate to tho 
Central Government, or 

(b) such Provincial Government or suoh offioer or 
authority subordinate to a Provincial Government. 

Q3 may bo ?peoified in tho direction. 

S. 5 : Until other provisions are made under this 
Ordinance, any order whether notified or not, mado 
by whatever authority under Rule 80-B, or sub-role (2) 
or sub-rule (3) of Rule 81 of the Defenoo ol India Rules 
Id respect of any matter specified In 8. 8, which was 
in force immediately before the commencement of this 
Ordinance snail, notwithstanding the expiration of 
the said rules, continue in force so far as consistent 
with this Ordinance and ba deemod to ba an order 
made under S. 3; and all appointments made, licencea 
or permits granted and directions iseued under any 
such order and in force immediately before such 
commeo3eraent shall likewise continue in force and be 
deemed to be made, granted or issued in pursuance 
of this Ordinance.” 

8. 7 : "Effect of orders inconsistent with other 
enactments.— Any order made or deemed to bo made 
under S. 3 shall have efleot notwithstanding anything. 


1951 Shriniwas v. 

inconsistent therewith contained ia any enactment 
other than this Ordinance or any Instrument having 
effeat by virtue of any enactment other than this 
Ordinance.** 

Tbus tbs Central Provinces and Berar Food- 
grains Export Restrictions Order, 1943, was con¬ 
tinued in force under S. 6 of the Ordinance. 
Section 17 of the Act is to the following effeot: 

*‘17. (1) The Essential Supplier (Temporary Powers) 
Ordinanco, 19-16 (XVill [18] of 1946). is hereby repealed. 

(2) Any order made or deemed to bo made under 
the said Ordinance and in force immediately before 
the commencement of this Act shall continue in force 
and be deemed to be an order made under this Act, 
and all appointments made, licences or permits granted 
and directions issued under any such order and io 
force Immediately before such commencement shall 
likewise contioue in force and be deemed to be made, 
granted or issued in pursuance of this Aot. 

(3) For the removal of doubt it is hereby declared: 

(a) that for the purpo-e3 of tho said Ordinanoo and 
this Act an order of the nature referred to in S. 6 of 
the said Ordinauce made before the commencement of 
the said Ordinance and not previously rescinded shall 
be deemed to be, and always to have been, an order in 
force immediately bofore such commencement, not¬ 
withstanding that such order or parts of it. may not 
then h&vo been in operation, either at all or in particu¬ 
lar areas; 

(b) that for the purposes of this Act an order made or 
deemed to bs made under the said Ordinance and not 
reBoinded prior to the commencement of this Act 
eball be deemed to be an order in force immediately 
bofore the commencement of thi3 Act, notwithstanding 
that such order, or parts of it, may not then be in 
operation, either at all or in particular areas.'* 

The Foodgrains Export Restrictions Order, 1949, 
has thus been validly oontinued and was in 
foroe at all material times. 

[291 The learned counsel for the appellants 
further contended that as the Essential Sup¬ 
plies (Temporary Powers) Ordinanoe, 1946 
(xvin [18] of 1946) and tho Essential Supplies 
(Temporary Powers) Act, 1946 (xxiv [ 24 ] of 
1946), dealt with “foodstuffs" and not "cattle 
feed" export of chuni t a oattlo feed, was not 
prohibited under the Foodgrains Export Restrio- 
tions Order, 1949. The term “foodstuff 1 ’ has not 
been defined either in the Ordinanoe or in the Act, 
In common parlance, foodstuffs mean “materials 
used as food”. The term is not need only for 
material which is immediately fit for human 
consumption but it also applies to material 
which can be used as food after subjecting it to 
processes like grinding, oleaning oto. For 
instance, paddy as suoh is not fit for human 
consumption but rice in it is, and yet paddy is 
called foodstuff. So also tar. There ia.no reason 
to suppose that the word “foodstuffs” is not 
□fled, in these laws, in this usual sen?e but is 
used in the restricted sense of material whioh is 
fit for human consumption immediately without- 
subjecting it to any process. If suoh a restricted 
meaning is aocepted, it would lead to evasion of 
the law in question by mixing some foreiga 
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matter with the stuff that is immediately fit for 
human consumption. The test ia not whether it 
can bs immediately used for human consump¬ 
tion but whether it can be so used after subjec¬ 
ting it to the usual processes. Tho uncleaned 
tur dal (i. e. tur dal without separating from it 
wastage and foreign matter) whioh was being 
exported on 26-12-1946 in this case was such a 
foodstuff and comes within the provisions of the 
Essential Supplies (Temporary Powers) Ordi¬ 
nance, 1946, and the Essential Supplies (Tempo- 
rary Powers) Act, 1946. 

[30] We are thus of the opinion that the oon- 
viction of the accused Shriniwas under S. 7, 
Essential Supplies (Temporary Powers) Aot, 
1946, read with cl. 2 (l) (a). Central Provinces 
and Berar Foodgrains Export Restrictions 
Order, 1943, i9 correct and it is maintained. 

[31] Next we take up for consideration tho 
conviction of the aooused Shriniwas under 
9. 471 read with 8. 466, Penal Code, for fraudu- 
lently or dishonestly usiog the forged original 
of Ex. p. 72 as genuine, knowing it to be a 
forged document. The forgery is said to have 
been committed and tho forged document used 
in three stages, one before 9-11.1916, the seoond 
on 6-12-1946 and the third on or about 26-12.1946. 
The faots are already given in paras. 3 to 6 above. 

[92] The prosecution relies on the evidence 
of P. W. 10, Barve and P. W. SO Shri Mukherji 
in support of this oharge. [Their Lordships 
discussed the evidence of the two witnesses and 
proceeded.] 

[33-37] The Government handwriting expert 
has been examined by tho accused as D. W. 1 
and he has given ovidenco that the disputed 
corrections “To Kalyan for 600 tons” “for” and 
“self" are similar to the writings of P. W. 10 
Barve and the initials whioh purport to be 
those of Shri Mukherji are genuine and are hi9. 
He has stated that he did not find any signs of 
imitation in the disputed dooument so as to 
suggest that some one other than the witness 
Barve was imitating his style ol writing. The 
witness was subjected to a very searching 
oross-examination by another handwritiog ex- 
pert. If really tho evidence of Shri Dixit was 
ohallengeable in the manner suggested in his 
cross-examination, nothing provont8d the prose¬ 
cution from examining another expert in sup¬ 
port of its story. The learned Judge of the trial 
Court has given his reasons for disbelieving 
Shri Dixit. We have gone through those reasons 
and also Shri Dixit’s evidence oarefully and do 
not find those reasons to be satisfactory. We are 
satisfied that the evidence of Shri Dixit is 
oorreok and wo accept it. 

[88] The learned counsel for the respondent 
contends that the evidenoe of Shri Dixit 


28G Nagpur 8 hriniwas 

(D. W. i) should be discarded as it is based 
eolelv ou the photograph and as he had no 
opportunity to peruse the original which was 
suppressed by the accused. We lail to under- 
stand how this alleged suppression entitles us 
to discredit the evidence of Shri Dixit. We are 
examining whether the original of Ex. P-72, is a 
forged document. The burden lies on the prose 
cutiou to establish tbi3 charge beyond any 
reasonable doubt. Teat cannot be done unless 
the prosecution relies on Ex. P-73 and establishes 
from it that the original was forged. If we 
ignore Ex. p-72, altogether, the prosecution must 
fail. The contention that the evidence of P. \V. 10 
Barve and p. w. 30 Shri Mukerji, based on the 
examination of the photograph, Ex. p 72, must 
be accepted while that ot Shri Dixit should be 
rejected, doo3 not appear to us to be sound. 
Mukerji ha3 once said that be cannot say defini¬ 
tely whether the initials are bis without seeing 
the original and without recollecting the oiroum- 
stances. It is, therefore, not necessary to examine 
whether the original of Ex. P 72 remained with 
the accused or wa3 sent by him to tho Food 
Office. 

[39] Next wo take up tho question whether 
the opinion of Shri Dixit should be rejected 
because it is based solely on the photograph. 
Osborn in bis book "Questioned Document”, 
(2nd Edn.) at pp. 16 to 48 gives the following 
valuable observations regarding photographs: 

‘‘Objections to tho use of photographs in Court aro 
based upon tho theory that they may be distorted and 
not true representations of the original, and it i 3 also 
often incorrectly asserted that the original affords the 
beet mean? for study and comparison and that no repro¬ 
duction of it is necessary. 

It is true that photographs may be distorted and 
may be dishonest and if they cannot be properly proved 
or verified by comparison with original they should 
be excluded. If there Is any doubt about tho accuracy 
of photographs of documents they can easily be verified 
by comparison with tho original document. There ia 
not, therefore, the legitimate objection to photographs 
of a questioned document that may arise over photo¬ 
graphs of a different nature wliwh cannot be verified 
by Judge, jary and opposing oouoecI. 

The best modern lenses mako photographic repro¬ 
ductions with the utmost accuracy. They render 
‘straight lines a3 such*, which is the quality described 
as ‘rectilinear’. They also aro without astigmatism 
and reproduce without distortion. Involuntary distor¬ 
tions and inaccuracies aro thus entirely eliminated and 
an objection to ph'tography is now removed that 
might have been valid in the early days of the art. 
Lenst'3 aro mado 00 accurately that they are certiGed 
by the Government Bureau of Standirda a3‘making 
reproductions with appreciable distortion.’ There are as 
good reasons for objecting to the use of an ordinary 
magnifying glflS3 a3 to an enlarged photograph, since 
such a photographic reproduction is simply tho enlarged 
view in permanent form. 

The real roason for most objections to photographs 
ia that they do well just what it is intendod they 
ehoull do, that is, a93i3t in showing th 3 facta. Some 
ancient opinions recite a loDg array of condition that 
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may make photographg dangerous in Courts of law 
but not one of these objections is valid when applied 
to properly proved document photographs. 

Photographs can bo made correctly and this fact 
can be shown, and thus all objections aro disposed ol 
Photographs are now rarely excluded and in a number 
of states it is not neoessary that the one who mado the 
photographs should prove them, they can be proved 
by anyone competent to say that they are correct." 

Therefore, the photograph mu3t bo taken to. 
represent tho condition of the original correctly. 
That is what the prosecution itself eaye and m 
are unable to understand this objection. 

[40] It is true that 8hn Dixit has at one place' 
admitted that he was handicapped to some 
extent by the absence of the original and that 
he could not study the pen-pressure with any 
degree of accuraoy. But pen pressure ia only one 
of the several items to be considered in deoiding 
the genuineness or otherwise of a dooument. 
This is not sufficient to rejeot the photograph and 
the testimony of Shri Dixit. If the photograph 
cannot bo ussd thfere is no evidence of forgery. 

[41] We prefer the evidence of D. W l 8hri 
Dixit to the evidenoe of P. w 10 Barve and 
P. W 30 Shri Mukerji, and bold that the disputed 
corrections were mado by Barve and initialled 
by Sbri Mukerji. The next question for conai- 
deration is whether the alterations except as to 
destination and extension of period were made 
subsequent to 26.10.1946 as alleged by the pro¬ 
secution. [Their Lordships held that no altera¬ 
tions were mado as alleged by the prosecution- 
and proceeded:] 

[42J We wish to discuss at some length the 
alleged addition of tho words “on Government 
account’' on 6-12.1916 and the subsequent patt¬ 
ing of a slip over it after 26 12-1946 as it would- 
throw some light on the affair and would show 
how unreliable some of the prosecution witnesses 
are [Their Lordships after discuesing the evi- 
dence OJnduded that the words “on Govern¬ 
ment aocount” were not on the permit and 
proceeded.] 

[43-49] The learned Magistrate has further 
held that even if the amendments were held to 
have been permitted by Shri Mukerji ho had no 
power to do so as his power was withdrawn by 
tho order dated 10-9-1946 That may be material 
on the first count of export without a permit 
but not on the seoond count under 8- 471, Penal 
Code There is no evidence to show beyond 
reasonable doubt that the accused had know¬ 
ledge of the withdrawal of the power though 
there may be some suspicion about it.There being 
no knowledge or reason to believe on tho part of 
the accused Shriniwas that the document is for¬ 
ged one his conviction under 8. 471 read with 
8. 465, Penal Code, cannot be sustained nod it ia 
hereby set aside along with the sentence. The 


1951 

accused Shriuiwas is acquitted of thi3 charge. 
The One, if recover'd, bejrefunded. [Their Lord- 
ships examined the evidence relating to the third 
obarge agaioet the accused and acquitted him 
of that charge. The charge of abutment against 
appellants 9 and 3 was held not established and 
they were acquitted.! 

V.R.B. Order accordingly, 
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Hemeon J. 

Ramrao Ekoba—Accused — Appellant v. 
The Croton, 

Criminal \ppeal No. 293 ot 1919, D/- 10-4-1950. 

(a) Crimioal P. C. (1898). S. 154-First informs- 
tion report in case of dacoity—Value of—Evi¬ 
dence Act (1872), Ss. 145, 157. 

The first information report in ca?93 of dacoity is 
not often of value because of the victim’s inability to 
identify the raiders. [Para 13] 

Anno. Cr. P. 0. S. 154 N. 10 Evi. Act S. 145 N. 6; 
S. 157 N. 6. 

(b) Evidence Act (1872), S. 133 — Accomplice 
evidence -Corroboration necessity of—Corrobora¬ 
tion against some accused only—Effect—Judge’s 
duty towards Jury-Criminal P. C. (1898), S. 297. 

Accomplice evidence muat be confirmed not only as to 
circumstances of the crime but also as to the identity 
of the prisoners. This corroboration need not be by 
direct evideDce that an accused committed the crime. 
It is sufficient if there Is circumstantial evidence of 
his connexion with the orime. The Jnge 9hould warn 
tho jury of the danger of convlctiog a prisoner on the 
uncorroborated testimony of an accomplice and in his 
discretion advise them not to convict opon such evi¬ 
dence, but he should at the same time point out to 
them that it is within their legal province to disregard 
tho oauticn and to convict opon such unconfirmed evi¬ 
dence if believed by them. Where there is one witness 
of bad character giving evidence against prisoners a 
confirmation of his testimony with regard to one is no 
confirmation of his testimony as to the other. If, 
therefore, there Is a corroboration applicable to one 
prisoner, it should be taken as against him; but un¬ 
less it exists with regard to both, it would be unjust 
to give it a general effect. There is no reason In prin¬ 
ciple why a different rule as to corroboration should 
apply to a prisoner tried with another, against whom 
there is corroborative evidenoe of the accomplice’s 
story, from that applicable if the firat prisoner had 
been tried alone. In that case the uncorroborated evi¬ 
dence of the accomplice would bo admissible against 
him, but It would be tbo Jadge’s duty to give the 
proper caution to the jury; and it would be equally 
Incumbent upon the Judge to give the warning to the 
jury when the prisoner is tried with another against 
whom there was corroboration of tho accomplice’s 
story. If tho Judge fails to give the warning, the High 
Court would be bound to set aside the oonvlollon. If 
tho Judge gives the warniog High Court would then 
have to consider all the oironmatances of the case as 
above indicated. [Paras 14,15,16] 

Anno. Evidence Aot S. 133 N. 6 & 9; Or. p. 8. 297 

N. 9. 

(c) Criminal P. C. (1898), Ss. 103, 537-Irregular 
search — Evidence of admissibility — Conviction 
based on such evidence—Legality, 
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Although the failure to comply with the provisions 
regulating searches may cart doubts up^n the bona 
fidcs of the officers condo:tirg the search, there is 
nothing in law which make3 evidence relating to an 
irregular search inadmissible and a conviction based 
on such evidence is not invalid on that ground alone. 

[Para 13] 

Anno. Cr. P. C. S. 103 N. 17; S. 537 N. 9. 

(d) Criminal P. C. (189S). S. 423 (2)-No mis¬ 
direction-interference with verdict oi jury, pro¬ 
priety oi. 

Where the verdict of the jury wns not erroneous 
because of misdirection by the Judge or because of 
their misunderstanding ol the law as laid down by 
him, the High Court is under S. 423 (2) inhibited 
from altering or reversing the verdict. It is not open 
to it to consider whether it would have convicted any 
of the accused on the same material or to interfere 
with the verdict even if it thought differently of the 
evidence. [Para 20] 

Anno. Cr. P. C., S. 423 N. 40. 

7. T. Kcdar—for Appellant', E. S . Mishra, Addl, 
Govt. Pleader—for the State. 

Judgment. — The appellant Rarnrao was 
adjudged guilty by a majority of the jury under 
S. 896, Penal Code, and he was convicted and 
sentenced to undergo 5 years’ rigorous imprison* 
ment by the 2 nd Additional Sessions Judge, 
Buldana. With bis appeal will be considered 
Ori. Apps. NOS. 318-324 of 1919 filed by Pirkban, 
Taharu, Baldarkhan, Burbankhan, Sardarkhan, 
Tukaram and Dilawarkhan respectively of whom 
Dilawarkban received the same sentence as 
Ramrao while tbo others were each sentenced 
to 4 years rigorous imprisonment under the 
same eeotion. 

[ 2 ] The prosecution case was, briefly stated, 
a9 follows Shankar (P.w. l), approver, used to 
visit the weekly market at Kurba. which is 
about 2 miles from his village Bhota, and the 
appellants Pirkhan and Baldarkhan used to sell 
sticks for driving bullooks in that market. 
When Shankar went to their shop about April 
1948 to purobase a stick of that kind, he met 
there the appellant Dilawarkhan and in the 
course of a conversation between them the latter 
told him that he was a dacoit and that he should 
join him for the commission of daooities and 
show him the house of some wealthy man where 
a dacoity could take place. The approver on 
that ocoasion refused to join him, but Dilawar- 
khan assured him that he was equipped with 
everything necessary for the commission of a 
dacoity and that the sole funotion of the ap¬ 
prover was to show him the house of a wealthy 
man. On the next market day, Dilawarkhan 
asked him whether he had discovered a man 
of that type and he replied that he had not. 
6-6 months later, Dilawarkhan went to the 
approver’s houEe and was joined there about an 
hour later by the appellant Ramrao. On that 
oocasion Dilawarkhan questioned Ramrao con. 
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corning the extent of Ganesbgir p.w. ls's wealth 
at Pimpalgaon Kale and asked him to join him 
in the commission of a dacoity at that place. 
Ramrao eventually signified his acceptance of 
the proposal when he received Dilawarkhan’s 
assurance that he bad associates and sufficient 
equipment to commit the offence. He also told 
Dilawarkhan that l-l£ lacs in cash could be 
found at Ganeshgir’s house. 

[3] Ekadasbi, viz., 27 12-1940, was fixed as 
the day on which the dacoity was to take plac?, 
and Dilawarktan asked the approver Shankar 
to meet him in the afternoon at the river of 
mauza. Parthala where he promised to come 
with his associates. Shankar on his way there 
took the appellant Tukaram with him from 
Tukaram had consented to take part in the 
commission of the dacoity. On arrival at the 
river, they were met by the appellants Baldar- 
khan, SardarkbaD, PirkhaD, Burhankban aud 
Tabaru; and on proceeding beyond Adol and 
crossing a culvert on the road, they halted at 
a mango tree where the appellant Ramrao was 
to join them. On his arrival about an hour 
later, they all went to the outskirts of Pimpal- 
gaon Kale whiob they reached late at night. 
There they halted under a tree near a dilapi. 
dated temple, and Ramrao took the approver 
and Dilawarkhan to show them Ganesbgir's 
house. Ganesbgir was found asleep in a room 
which was closed from inside and the trio after 
having examined the premises returned to the 
tree where their associates were awaiting them. 
When Dilawarkhan asked how the door of 
Ganesbgir's bouse was to be opened, Ramrao 
replied that Ganesbgir should be asked to open 
the door and to give medicine for one Sbeo- 
singh on the ground that he was suffering from 
a pain in the etomach. 

[ 4 ] After this, Ramrao stood at the tree while 
the others went to Ganesbgir's house where 
Dilawarkhan acted in the manner suggested by 
Ramrao. When Ganesbgir opened the door, 
Dilawarkhan seized him and Pirkhan knocked 
him down, sat on his chest and told him to 
deliver his keys atd to show his cash. At this 
stage the approver joined Ramrao under the 
tree, while Dilawarkhan, Baldarkhan, Pirkhan 
and Burhankban entered Ganesbgir’s house and 
Sardarkban, Tukaram and Tabaru kept watch 
in the compound. The string by which the 
keys were hanging on Ganesbgir’s waist was 
cut and his boxes were opened. He himself 
was pioked up, thrown on the staircase, bela¬ 
boured and asked at the point of a dagger to 
reveal the whereabouts of his remaining cash. 

[6] In the course of the ransacking property 
worth bs. 1601 and consisting of cash orna¬ 
ments, watohes, 2 chains and a pair of shoes 


was removed from his house. The dacoits 
thereafter went to the tree where they joined 
Ramrao and the approver and with them 
proceeded to another tree where the booty was 
distributed. 

[6] NexJ morning, Ganesbgir had the report 
Ex. p.c written by the working patel Yeshwant 
(P. W. 4 ) and after he signed it, it was 89nt to 
the Jalgaon police-station with Narayan 
(P. w. 7 ), chauktdar. Dattatraya (p. w. 22 ), 
Sub-Inspector, proceeded to Pimpalgaon Bale, 
saw Ganesbgir s condition and had him examin-’ 
ed by Sbri G. B. Untwalo (p. w. 5), Assistant 
Medical Officer, who found 3 contusions on the 
back of the left ear, centre of the clieet and 
below the right nipple which were probably 
caused by a blunt weapon if a thrust blow had 
been given with it. 

[7] The investigation yielded no results for 
a long time. On the night of 8th/9th May 1949 
there was a daooity at mauza Bhon and in the 
course of its investigation the chain Art. c was 
found in a tin in a trunk in the appellant 
Ramrao's house on 12 5-1949. The police officers 
present on that ccoasion were Yeshwantrao 
(P.w. 20), S. B. Deo (P.w. 21) and A.N. Shukla 
(p.w. 16) and the seizure memorandum Ex. P-2 
was attested by Muhammad Basir and Amruta 
(P.w. 16) who respectively live in Nandura and 
Manegaon. It was also signed by Ramrao. 

[8] Prior to this on 9-6-1949, the approver 
Shankar had at his sister's house in Hingni 
UDlooked a box and produced a coat which con¬ 
tained ornaments said to be connected with the 
Bhon dacoity as well as the chain artiole A 
which was attaohed to the whistle article B. The 
seizure was effected by A. N. 8hukla (p. W. 16) 
Sub-Inspector, and the memorandum was signed 
by Shankar. 

[9] On 18-6-1949, Shankar made the oonfes. 
sion Ex. P-l to Sbri D. L. Chitaley, First Class 
Magistrate, Khamgaon. 

[10] On 21 6-1949, Ganesbgir and Yeshwant 
(p. W. 4 ) identified the chains Arts. A and 0 as 
the former’s property in the presence of Sbri 
W. N. Khadse (p. w. 11), Naib-tahsildar, Nara- 
yanrao (p.w. 17), Sub-Inspector and the patwari 
Vishnu (p. W. 19). Yeshwant, who did Ganesh- 
gir's court-work for 7 8 years, bad seen the 
chains during that period and had taken Art. 0 
to a goldsmith for repairs. 

[ill The appellants disclaimed all connection 
with the dacoity and Ramrao denied assooia. 
tion with Shankar and Dilawarkhan. Regard¬ 
ing the chain Art. 0. bis version was that be 
was ocoupied in arranging tea for the polioe 
party and when he brought it, S. B. Deo (P. W. 
21 ) told him that it had been found in his house. 
He was not prepared to sign the seizure memo- 
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random as the chain was not found in hie house, 
but he did eo when S. B. Deo directed him to 
do so. No evidence was adduced in defence. 

[ 12 ] There was some evidence to indicate that 
the approver, Dilawarkban and Ramrao were 
associates and that Ramrao had been seen in 
the company of a taller man in Piinpalgaon 
Kale during the evening which preceded the 
dacoity. This evidence was by no means satis¬ 
factory and the learned trial Judge cautioned 
the Jury in respect of it. He also warned them 
regarding Yeshwanta's identification of the 
chains Arts. A. and 0. and pointed out that 
there was no reason to doubt Ganeshgir’3 iden- 
tification of them. The question of the recovery 
of the chain Art. 0. from Ramrao’s house was 
examined at length iD thesumming up and here 
too the Jadge counselled caution. 

[13] The first information report in cases of 
this kind is not often of value because of the 
victim’s inability to identify the raiders. Ex. 
hibit P-6 was, however, of some use in that it 
was made without delay and corroborated 
Ganesbgir’s assertion that seven men had raided 
bis house after one of thorn had induoed him to 
open the door on the pretext that medicine was 
required for Vithalsingh’s son. The approver 
specifically referred to the plan for and the em. 
ployment of this pretext at Ramrao’a instance; 
and the evidence on record demonstrated that 
Ganeshgir was a physician and that Vithalsingh 
(P. W. 2) used to obtain medicine from him 
whenever he stood in need of it. With regard to 
the number of the raiders, the approver also 
stated that there were 7 of them, although he 
explained that 4 of them entered the bouse while 
8 remained outside. He bad, he added, gone 
away at this stage to join Ramrao and it was 
possible that the 8 had entered the house imme- 
diately afterwards or that Ganeshgir bad retain- 
ed the impression that 7 had entered his houee 
beoause he had seen that number of men when 
he opened his door. 

[14] The rule as to accomplice evidenoe is the 
same here as in England and from the bead- 
roll of oases beginning with Rex v. BaskerviUe , 
(1916) S K. B. 659: (88 L. J. K. B. 28) it is dear 
that snob evidence must be confirmed not only 
as to oiroumstanoes of the orime but also as to 
the identity of the prisoners. This corrobora- 
tion need not be by direot evidenoe that an 
aooused committed the orime and it is sufficient 
if there is circumstantial evidence of his oon. 
nexion with tbs orime. The Judge should warn 
the jury of the danger of oonvioting a prisoner 
on the uncorroborated testimony of an accom¬ 
plice and in his discretion advise them not to 
oonviot upon suoh evidenoe, but he should at the 
aame time point out to them that it is within 
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their legal province to disregard tb6 caution and, 
to convict upon such unconfirmed evidence if! 
believed by them. 

[15] What then is required of the Jadge in a 
case in which accomplice testimony is corrobo¬ 
rated in respeot of one or some accused but not 
in respect of all? This question was also consi¬ 
dered in Rex v. BaskerviUe, (19’6) 2 K. B. 658 : 
(80 L. J. K. B 28) and the learned Judges signi¬ 
fied at p. 669 their agreement with the following 
statement of law by Alderson B. in Regina v. 
Jenkins, (1813)-1 Cox C. 0. 177: 

“Where there is one witness of bad character giving 
evidence against both prisoners a confirmation of his 
testimony with regard to one* i* no confirmation of his 
testimony as to the other. If, therefore, yon find there 
is a corroboration applicable to one prisoner, tako it as 
against him; but unless it exists with regud to both 
it 65em3 to me it would bo udjusI to give it a general 
effeot. 1 * 

[ 16 ] The learneJ Judges also said at p, 670: 

“We see no reason in principle why a different rule 

as to corroboration should apply to a prisoner tried 
with another, agaioBt whom there is corroborative 
evidence of tho accomplice’s etory, from that applicable 
if the first prisoner had been tried alone. In that oase 
the uncorroborated evidence of the accomplice would be 
admissible against him, but it would bo tho Judge’s 
duty to give the proper caution to tho jury; and it 
would be equally incumbent upon tho Judge to give the 
warning to the jury when the prisoner ig tried with 
another against whom there was corroboration of the 
accomplice's story. If the Judge failed to give the 
warning, this Court would bo bound to set aside the 
conviotion. If the Judgogave the warning, thi 3 Court 
would then have to consider all the circumstances of 
the case as already indicated.” 

[I7l Id tbe present oase' the relevant part of 
the trial Judge’s oharge to tbe jury runs as 
follows: 

“Gentlemen, the principal witness for the prosecution 
is the approver 8hankar, (P. W. 1). I havo to explain 
to you tbe law relating to an approver’s testimony. 
Under S. 183, Evidence Aot, he Is a competent witness 
and a oonvictlon is not illegal merely becauso it proceeds 
upon his uncorroborated testimony. But his testimony 
Is naturally to be looked upon with suspicion and 
(Illustration (b) to S. 114, Evidence Aot, provides that 
an accomplice is unworthy of oredit unless ho is corro¬ 
borated in material partloulars. Ho Is a person who hag 
thrown to the wolves his erstwhilo associates and 
friends In order to aavo his skin, ho is a person who 
purchases bis liberty by betrayal and his evidence 
must be received with great caution. He is considered 
an immoral person likely to commit perjury out of 
hope for pardon. This rule as to corroboration. Gentle¬ 
men, is a long rulo of practice and is now virtually a 
rule of law. Corroboration ought to be of material 
particular and by independent evidence of a trust¬ 
worthy charaoter. Further, the corroboration must be 
not only of the oiroumstanoea of tbe aotual orime but 
aUo of the Identity of eaoh one of tho acouaed, as 
participators in the orime. Of courso, you cannot ex- 
peoi corroboratloa of eaoh and evory particular; had 
sooh oorroboration been available, there would havo 
been no neoeeslty to tender pardon to the approver. 
The safeguard of oorroboration In material particulars 
la provided so that you may, if suoh oorroboration Is 
available, oome to tho oonoluslon that tho approver is. 
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in all probability, telling the troth. In considering 
■vhetber ho 13 doing eo you hive-also to look to the 
intrinsic value of his evidence by itself." 

Scrutiny of that part of the charge shows that 
it was fully in accord with the standards laid 
down by the Court in Rex v. Baskerville, (1316) 
2 K. B. C53 : (EG L. J. K. B. 26) supra. 

[ 18 ] Rainrao’a learned counsel contended, 
however, that the trial Judge tailed to direct 
the jury that the search of his bouse was illegal. 
The material concerning the search at Ramrao's 
house was set out exhaustively and fairly in 
paras. 54 62 of the charge to the jury; and as 
was held by a Division Bench in Bono Mali v. 
Emperor, I. L. R. (1939) l Cal. 210: (A. I. R. 
(27) 1910 Cal. 85 : 41 Cr. L. J. 316) although the 
failure to comply with the provisions regulating 
searches may cast doubts npon the bona fides 
of the officers conducting the soarcb, there i3 
nothing in law whioh makes evidenoe relating 
to an irregular search inadmissible and a con. 
viction based on euch evidence is not invalid on 
[that ground alone. Macnair J. 0. had taken a 
similar view in Local Government v. Nainsukh, 
29 N. L. R. 67 : (A. I. R. (20) 1933 Nag. S3 : 84 
Or. h. J. 721). 

[19] Here the learned trial Judge had point- 
od out to the jury the non-compliance with 
S. 103 ( 2 ), Criminal P. C. concerning the locality 
from which the attesting witnesses were seoured 
and the non-respectability of one of them. He 
had also carefully analysed their evidence and 
that of the police (officers concerned in the 
search. There were also the undoubted faots 
that the chain Art. o had actually been found in 
Ramrao's house and that there was evidence to 
show that it wa3 part of Ganesbgir's property. 
Ramrao had, a3 shown, signed the seizure 
memorandum and it was improbable that he as 
a patel would have signed a false statement. 
The conclusion' that the majority of the jury 
accepted the ovidence concerning the discovery 
of the chain and it9 identification may safely be 
prieumod; and it was significant that they ad¬ 
judged the other aocused liable although no 
property bad been recovered from them and 
although the trial Judge had in the charge duly 
cautioned them that corroboration of the ap. 
prover’s evidenco must also extend to the iden- 
tity of each accused as a participator in the 
crime. 

[ 20 l As the verdict of the jury was not 
erroneous because of misdirection by the Judge 
or because of their misunderstanding of the law 
as laid down by him, this Court is under 9. 423 
( 2 ), Criminal P. 0. inhibited from altering or 
reversing the verdict. It is not open to this 
Court to consider whether it would have con¬ 
victed any of the accused on the samo material 


or to interfere with the verdiot even if ifr 
thought differently of the evidence. 

• 21 ] The sentences were deserved and they 
are maintained. The appeals are dismissed. 

R.G.D. Appeals dismissed. 
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Mudholkar J. 

Jiwanlal Champalal — Defendant No. 5 
— Appellant v. Ramrao Vithobi, Plaintiff 
and others, Defendants — Respondents. 

S. A. No. 729 of 1915, D/- 24-8-1950. 

Limitation Act (1908), S 19 - Acknowledgment, 
if may be made by a person not liable at time of 
acknowledgment. 

An acknowledgment pre-supposes that the parson 
making it had some interest which can be bound by 
the acknowledgment. An admission by a decree-holder 
purchaser made in the conree of execution of his 
decree that the property sought to be sold by him i 9 
subject to a mortgage is liot an acknowledgment of 
liability in respect of the mortgage inasmuch as the 
admission is made at ft time when he had no interest 
in the mortgaged property. [Para 5] 

Anno.—Lim. Act, S. 19, N. 25. 

R. S. Dabir and P. R. Padhye — for Appellant; 
T. P. Naik and K. 0. Chendke (for No. 1) and 
G. T. Bhxde (for No. 2)—for Respondents. 

Judgment.—This is an appeal by one of the 
defendants to a suit lor tbo enforcement of a 
mortgage. 

[ 2 ] Only one point arises for deoision in this 
oase, and that is whether the claim is within 
time in so far as the appellant is concerned. It 
is oommon ground that the appallant is a trans¬ 
feree of the mortgaged properties from one 
Nathmal Rampratapwho bad himself purchased 
those properties at a sale hold in execution of 
bis own decree. The suit can be regarded as 
being within time only if it is held that Ex. P. 7, 
which is a copy of a list of immovable property 
signed by Nathmal and filed by him in bis exe¬ 
cution case is regarded as an acknowledgment 
within the meaning of 8.19, Limitation Act. 

[3) It is argued ou behalf of the appellant 
that 6ven assuming that he is a person who 
claims through the said Nathmal, the admission 
made by Nathmal in Et. P. 7 that the property 
whioh was being sold was eubjeot to the mort¬ 
gage in favour of respondents 1 and 2, does not 
amount to ao acknowledgment within the mean- 
ing of 8.19, Limitation Act. beoau3e on the date 
on which this recital was made Nathmal had 
no interest in the mortgaged property. On the 
other had, it is argued that there is nothing in 
S. 19, Limitation Aot, whioh requires that the 
person making a statement in respect of a 
particular property mu3t necessarily have a 
right in that properly. In support of his argu¬ 
ment the learned counsel for respondents 1 and 
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2 has placed reliance on the decisions in Jugal 
Eishore v. Fakruddin, 29 ALL. 90 : (3 A. L. J. 
•680) and Krishnayya v. Venkatapayya, A.I.R. 
(12) 1925 Mad. 134 : (80 1. 0. 940). Io both thf£8 
OBsep, it bas no doubt been held that 8. 19, 
Limitation Act, does not require that the parson 
making an acknowledgment should have an 
interest in the property at the time when the 
acknowledgment was made. In addition to these 
two cases, there is one more deoision of the 
Allahabad High Court, Gaya Prasad v. Babu 
Bam. A. I. R. (16) 1928 ALL. 387: (110 I. 0. 661), 
whioh also takes this view. 

[4] A contrary view has, however, been taken 
in several other decisions, some of which are 
Mukhmrain v. Ram Lochan, 19 pat. 938 : 
(A. I. R. (28) 1911 Pat. 147), R. H. Skinner v. 
Bank of Uppir India Ltd., I. L. R. (1937) Lab. 
171 : (A. I. R. (24) 1937 Lsh. 501), Ittappan 
Kuthiravattal Bayer v. Nanu Saslri, 26 Mad. 
31 : (12 M. L. j. 101), Amarchani v. Narayan, 
A. I. R. (19) 1932 Rom. 531: (l39 I. 0. 218) and 
Nanak Prasad v. Suraj Baksh Singh, A. I. R. 
(80) 1943 Oudh 425 : (209 I. 0. 604). It is true 
that in each of these oases the statement which 
was sought to be used as an acknowledgment 
was made by a person after the interest in the 
property with respeot to which it was made, had 
been transferred to another. It would, however, 
■seem that the principle underlying these deoi. 
eions would also apply to the present case. This, 
in my opinion, is made abundantly dear by the 
recent deoision of their Lordships of the Privy 
Counoil in Bank of Upper India Ltd. v. R. U, 
Skinner, A. i. R. (29) 1942 p. o. 67 : (I. L. B. 
<1942) all. 660). In that case, their Lordships 
have referred to the divergence of judicial opin¬ 
ion in India and have accepted the view taken 
by Mnkherji J. in Sur/iram Marwari v. Bar- 
hamdeo Ptrsad, 1 o. l. j. 33T, a decision from 
whioh the Luoknow Court differed. The prinoi- 
pie underlying this deoision appears to be that 
an acknowledgment within the meaning of 
3,19, Limitation Aot, must be made by a per. 
son who is under a liability at the material 
time. 


[6] Indeed, 

|‘‘ an acknowledgment, when made by a mere strange 
jfaag no cffhaoy, for, it would bo absurd to suppose tb 
jtbo Legislature meant to give any right against tl 
4ebl°r by the acknowledgment of a mere stranger. 1 
|otber words an aoknowledgmect ot liability pre-eu 
‘ hat , th ® P" s0 “ making it had eotne intere 
i which oan be bound by the acknowledgment. It tl 
person making the acknowledgment bas do Intere 
whatsoever. It would be a misuse of larguaco to call 
an ‘acknowledgment.’" b 

This is what has been stated in vol. I of Ru 
tom], a Law of Limitation (5th Edn.) at p. 86i 

Ihe word acknowledgment” simply means a 

admission of one’s liability (Risal Singh ^ 
1951 Nag./814 82 


Lai Singh , I. L. R. (1939) ALL. 728 : (A. I. B. 
(26) 1939 ALL. 483)). Therefore, it must neces¬ 
sarily mean that, for a statement to operate as 
an acknowledgment, it must be made by a per¬ 
son who is under a liability. In this connection, 
I may also refer to the following observations 
atp. 2E1 in AniirMirza Beg v, Lachhmi Narain, 
7 Luck. 270 : (A. I. R. (19) 1932 Oudh l) ; 

“An acknowledgment of liability or right pre-suppo* 
Fe3 an acknowledgment by a person possessed of some 
interest which can be bound by the acknowledgment. 
If the person making the acknowledgment bag no In¬ 
terest whatsoever, then such acknowledgment would not 
have the ‘legal quality of ao acknowledgment and can, 
therefore, be of no consequence.” 

The following observations of Lord Weatbury 
in Chinnery v. Evans, 1661-11 H. L. c. 115: (u 
E. R. 1274), whioh were made with reference fo 
a question of payment might be usefully quoted 
in tbis connection : 

"It was said in argument that if sneh an interpretation 
be given to the statute, it would bepossibieforastranger 
to pay the Interest to the mortgagee, and thereby to keen 
alive the mortgage. It is hardly necessary to deal with 
auob an improbable case as that, but the answer to it, 
I think, would be this: that money paid, that is money' 
banded over, by a stranger to the contraot under whioh 
it was paid to tbo individual entitled to receive it, would 
not have the characteristics and the legal quality cf 
payment. It would be a voluntary tende>; a gift or do¬ 
nation, being made by a parly not in any re.-peot sub¬ 
ject to liability to the individual who would not be 
entitlid to receive from the person so rendering it any 
pa\l m ° Dey ** is supposed would be so 

It seems to me that the better view is the one 
contended for the appellant and that is must 
prevail. AocordiDgly I hold that the document 
Bx. P-7 does cot operate as an acknowledgment. 
In tbis view, the suit must fail in its entirety. 

[6] For these reasons, I allow the appeal with 
ooats and set aside the deoree of the lower appel. 
late Court. 

Appeal allowed. 
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Bobe 0. J. 

Swan Sitaram Ambekar and others — 
Defendants.Appellants v. Sitaram Tulsiram 
and others — Plaintiffs — Respondents. 

Second Appeal No. 828 of 1944, D/- 24 2-1950. 

i », aw L~ C ' P> - Debt Conciliation Act (II [ 2 ] 

ot 1933). S. 21 -Proceedings relating to same debt 
pending belote Insolvency Court and Debt Concilia¬ 
tion Board - Power ot insolvent to deal with pro- 
pcrty^Provinclal Insolvency Act (1920), Ss. 35 

P ' V |“ r . 0 K proo ' edlD « 8 ba,ora ‘he Insolvenoy 

Coart, the debtor applies to the Debt Conoiliation 

Board, even if it be assumed that the Debt Conoiliation 
Board obtains precedence that does not abrogate thu 
proceedings in tho Insolvency Court. It merely ‘W 
pends them. What ever the position may be vis a vis 
the two Courts the insolvent has no power to deal with 
the property jua insolvent. [Pans 14 , 81] 
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(b) Debt Laws — C. P. Debt Conciliation Act (II 
[2] ol 1933), S. 12 —Signed agreement not providing 
for alienation — Sale by debtor — Seal o! Board — 
S. 12 i» attracted. 

Under 8. 12 the only agreement which has the force 
of a decree is the one signed by the parties. Thus, 
where the agreement signed by the parties does not 
provide for the alienation of any of the debtor’s proper¬ 
ties, a gale deed execute! by the debtor is an indepen¬ 
dent transaction and even though it bears the seal of 
the Board, it does not attract any of the provisions of 
the Debt Conciliation Act. (Para 17] 

Such a sale is voluntary especially when the creditor 
Is a secured creditor. [Para 20] 

(c) Civil P. C. (1908), Ss. 100, 101 — Question 
depending upon number ot la:ts neither pleaded 
nor tried in lirst Court—Questioncannot be allowed 
to be raised lor iirst time in second appeal. 

[Para 22] 

Anno. C P. C., Ss. 100-101, N. 57. 

(d) T. P. Act (1882), S. 43—Plea under — When 
available. 

Section 43 is a species of estoppel and so cannot be 
availed of by a person who kuows the ficts and was 
not misled. [Para 23] 

Anno. T. P. Act, S. 43, N. 2. 

(e) Provincial Insolvency Act (1920), Ss. 37, 28 (2) 

_Annulment ol adjudication order — EUect on 

alienation pending insolvency. 

An order of annulmeLt does not have the effect of 
validating an alienation made by the insolvent during 
the pindenoy of the insolvenoy: 20 Mad. 452 ; 27 Mad. 
7 and A. I. It. (24) 1937 Mad. 717, Not approved ; 
A. I. R. (17) 1930 Mad. 278 and A. I. R. (24) 1937 
Mad. 131, Approved. [Para 28] 

Anno. Prov. Insol. Act, Ss. 35, N. 5; S. 37, N. 8. 

M. R Dobde — for Appellant 6; P. R. Padhye—for 
Respondents 1 and 2. 

Judgment.—This is an appeal by defendants 
1 and ‘i in a suit for possession of a certain field, 
Survey No. 205 of Dongaon. 

[ 2 ] It is now accepted, because of the finding 
of the lower appellate Court, that this field 
belonged to Sitaram Balkrisbna, the father of 
defendants 1 and 2. Tne defendants claim a3 
Sitaram’s heire. 

[3] The plaintiffs claim through Sitaram’s 
daughter-in-law Anusuya The following gento- 
logioal tree will be of assistance. 

SITARAM BALKRISHNA 


Natayan Kisan Narbar 

wi Mt Aousuya 

[ 4 ] Sitaram was adjudicated an insolvent on 
6 8.1934 in pursuance of a creditors’ petition filed 
in May 1031. The adjudication order is Ex. D-5. 

[ 6 ] According to the defendants, Sitaram 
applied to the Debt Conciliation Board some 
time after the order of adjudication. That is not 
accepted hy the plaintiffs, and so far as the 
record goes, all we know is that the application 
was made in 1934 because the case is numbered 
Revenue case No. 1261 of 1934. But that does 
not help us to determine whether the application 


was before or after 6-3-1S34. However, this muob 
is certain. It was made after the petition rn the 
Insolvenoy Court, a3 the petition there was filed 
in May 1931. 

[6] The Debt Conciliation Board effected a 
conciliation and an agreement was reached before 
the Board on 22-7-1936. The agreement is Ex. p.s. 
All it says is : 

“.. . and it has been nettled that tbe total amount ol 
debts due to tbe oreii"c, as shown in oolumo 4 ol 
Part I of tbe schedule overleaf, should be conciliated 
for the amounts shown in column 5 thereof aod it is 
agreed that the amounts settled shall be paid in instal¬ 
ments as shown in column 8,,,," 


It is to be noted that there is nothing in the 
agreement to indicate how the instalments are 
to be paid, namely whether in cash or in kind, 
and there is nothing there about sale of the 
debtor’s property. 

[7l Among tbe debts settled was one due to 
Mt. Anusuya (Sitaram’e daughter-in-law) on a 
mortgage dated 13-6-1931. It was settled for 
Bs. 16C0 payable in 40 instalments of Rs. 40 a 
year. But despite this ssttlement Sitaram exe- 
cuted a sale-deed of Survey No. 265 in favour of 
Anusuya a week later, namely on 29-7-1938 
(ex, p.i 6 ).*The recital regarding the consider- 
tion is as follows: 

"In order to fettle your previous debts due on two 
morigage deeds dated 22-5 1931 and 13-6-1931 I had 
applied to the Drbt Conci iation Board, Mebkar, in 
Revenue Case No- 1251 ol 1934. 1 have received the 
full amount ol consideration of Rs. 3000, in coins-of 
this sale deed, as tbe same is deducted from theduee 
payable to you by order of the Board." 

[ 8 l Now it will be obsetvod that tbe agree- 
ment before the Debt Conciliation Board includ¬ 
ed only one debt due to Anusuya on a mortgage 
of 13 6-1931 and that was settled for Rs. 1600. 
The other mortgage of 22 5-1931 was not includ¬ 
ed in the proceedings before the Board, and in 
any case the debt of Anusuya, whatever it was, 
was settled for Rs. 1600 and not for Rs. £ 000 . Id 
spite of this, however, the Debt Conciliation 
Board placed its seal on ex. P-16 and, apparent- 


y, authorised the sale. 

[9) The original agreement is torn, but I have 
liioed the portions together and am satisfied 
hat nothing is missing regarding Anusuya. The 
tgreement is confined to the mortgage of 19-6- 
1931 and does not refer to the one of 22 5-lS31i 
ind the sum settled was Rs. 1600 and notRS. 3000. 
[ am satisfied from the original that there could 
aot have been any reference to the other mort¬ 
gage in the tom portion of the deed. 

(10) As a consequence of this sale the Insol¬ 
vency Court annulled the adjudication on 2 - 8 - 
L936 (EX. P-19) in the following terms: 

"Tho claim of the applicant is settled by tbe , 
filiation Board. The order of adjudication passed 
n favour of tbe insolvent is hereby annulled as all 
jlaima are settled.” # 
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[ll] Some years later, namely on 30-8-1911, 
Mt. Anusuya sold the field to plaintiff l. We 
are concerned here with his title as based on 
Annsuya’s. 

In) Defendants 1 and 2 are eons of Sitaram. 
They chim as Sitaram’s heirs Their contention 
is that Anusuya got no title and eo was incom¬ 
petent to pass on any to plaintiff 1 . This is 
based on a number of grounds. The first is this. 

[13] It will be eeen that the sale-deed Ex. P-15 
was executed on 29-7-1935 while Sitaram was 
Btill an insolvent. It is contended that this 
made the sale wholly void. The plaintiffs on the 
other band argued that the deed is not void 
because S. 21 , Debt Conciliation Aof, ousts the 
jurisdiction of the Insolvenoy Court. The section 
runs: 


. .any suit or other proceeding then pending 
before a civil Court in respect of any debt for the 
Battlement of which application has been made (ball 
be suspended until the Board ha3 disposed of the 
application.” 

[U] I need not, however, deoide in this case, 
along the lines of Shridhar v. Ganesh, 1938 
N. L. J. 133 at p. 136 and Ohhotelal v. Naihu- 
ram, I L. B. (1938) Nag. 166: (A. I. R. (U) 1937 
Nag. 288), whioh of the two tribunals, namely, 
the Insolvency Court or the Debt Conciliation 
Board, obtains precedence when proceedings re- 
luting to the same debt and the same debtor are 
pending before both because, even if it be assum- 
ed that the Debt Conciliation Board obfa-ns 
precedence that does not abrogate the proceed¬ 
ings in the IneolveDoy Court. It merely '‘bus. 
ponds them. That does not have the effect of 
re.vesting the insolvent’s properly in the inaol- 
vent. The moment there is an adjudication all 
the insolvent 8 property vests in the Court or 
the receiver. The insolvent is completely divest- 
ed until annulment, and an annulment oan only 
be by order of the Insolvenoy Court: eee ss. 85 
and 37 Provincial Ineolvenoy Aot. If the pro. 
ceedings are suspended ’ so also is the possibility 
of re.vesting. Therefore whatever the position 
may be wj a vis the two Courts the insolvent 
has no power to deal with the property qua in. 
solvent, 


tK I n 1 i5r haV ? D6in ° examine ^e powers 
the Debt Conciliation Board. One thing is oli 

rom 8. and that ia that the suspension oz 
operates m reBpeot of any debt for the sett 
ment of whioh application has been mad< 
Ibere is nothing on reoord to show that t 
application to the Board inoluded the debt d 
on the mortgage of 22-5.1931, and reference 
T agreement Bx. P-8 would appear to indio- 
that it was not inoluded. Therefore the ins 
venoy proceedings were not suspended so far 
that is concerned. However that is not of 


consequence because the ground on which I 
proceed is wider thin thie. 

[ 16 J Sec-ion 12 , Debt Conciliation Act, requires 
that when a settlement is made 
"such settlement shall forthwith fce rcdaced to writ¬ 
ing in the form of an agreement recording a liet of 
immovable properties cf the debtor with particulars of 
any mortgage, lien or charge snbsict'iig thereon, the 
amounts payable to soch creditors and the manner in 
which and the times at whioh they ar* to be paid. 
Such agreement shall be read out and explained to the 
parties concerned and ehall be signed <r otherwise 
authenticated by tbe Board and the parties.” 

When this is done eub-s. (2) requires that 

"An agreement thus made shall ... be registered 
and It shall then take effect as if it were a decree 
of a civil Court.” 

Cl7l It will be seen from this that tbe only 
agreement wbicb has the force of a decree is the 
odo signed by the parties. In tbe present case 
the ODly agreement signed by the parties ie 
Ex. P 8 and that agreement does not provide for 
the alienation of any of the debtor’s property. 
Therefore the sale-deed Ex. P-16 is not in pur.' 
suance of the agreement. It is an independent 
transaction, and even though it bears the seal of 
the Board it does not attraot any of the pro 
visions of the Debt Conciliation Act. 

[181 The next question is whether a Board 
oan embody a transfer of property in an agree- 
ment under 8. 13. It was argued that it can 
because the section requires that tbe manner of 
payment should be set out. 


a— * ucciue IU13 question beoause 

the agreement here does not set out any such 
transfer or proposed transfer. But I draw atten. 
tion m passing to Para 6 of circular No. i icaued 
by the Provincial Government among the notes 
and explanations to tbe Aot. 

imm 6 ni a I KUn B ? rd , C6 . Dn0t a P r0 P 0S0<i fraoefer ot 

immovable property In an agreement under S 12 sinoe 

m tbe event of default (i. e. if the debtor miles) pay’ 
ment cannot be enforced under S. 13 (l) Section nn 
(1) also would be inoperative. But there ^ no ^ 
prevent the Board pcriuading the parties to make fnoh 
a settlement and getting them to oxeon.V thTtransS 
and register it. Such tettletnent would hcwever 'nni 
be under the Debt Conciliation Aot .... * 

It ia therefore necessary when there is 

lhat °* th0m w to the 

-fi s\a? i tift iia-fi 

tT ‘- 0 V M8pt U iD Of Iheirelaimg 

There is however, nothing to prevent a d C 

Bobj'eoMo^the°proTiilons TFSTSiL IS 

llalhble 0b !o°‘S b8 ‘ D « 

agreement that might be arrived at.” 8 * p,,Tato 

[ 20 ] As I have said. I need not decide upon 
he power of tbe Board to incorporate euoh a 
transfer or proposed transfer in the agreement 
and to oompel compliance under the Act because 
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the agreement here does not in faot do this. 
What is evident from Exs. P 8 and p-i5 is that 
the Board in this case did exactly what these 
instructions directed. It hardly matters whether 
the Board know of these instructions or not (one 
i3 dated 2-3-1935 and ti e other 10 11-1935, so the 
Board could not have known about the latter) 
fceoause with or without knowledge the Board 
followed exactly those lines. The sale Ex. P-16 is 
therefore a purely private transaction and is not 
covered by the Act even though it had the bless- 
ing of the Board. In any event a Division Bench 
jof this Court holds that such a sale is voluntary, 
.especially when the creditor, as here, is a eecur- 
jed croditor: Kashinathappa v. Ramji, I. L. R. 
(1949) Nag. 625 at p. 629. 

[ 21 ] I have alrrady pointed out that even if 
8. 21 , Debt Conciliation Act, can operate upon 
the insolvency proceedings it cannot do more 
than "suspend" them. It cannot abrogate them, 
nor can it restore the status quo. Therefore once 
the insolvent is divested of bis property by the 
insolvency proceedings S. 21 does not have the 
effect of re-vesting it in him; all it does is to 
"suspend" the possibility of re-vestment. It 
follows from this that tho insolvent had no 
authority or power to sell and so Ex. P-15 con¬ 
veyed no title. See as to this Raghunath Das 
v. Sundar Das, 42 cal. 72 at p. EO : (a. i. r. (l) 
1914 P. 0. 129), Kala Chand v. Jagannath, 54 
cal. 695 : (a. i. r. (14) 1927 p. 0 . 109) and 
Chunrulol v. Vithal, 28 N. L. R 817 at p. 819 : 
(A. I R. (20) 1933 Nag. 58). 

[ 22 ] The next question is whether 3. 43, T. P. 
Act is attracted. This was not pleaded nor was 
it raised in the first Court, so I am not prepared 
to allow it to be raised here in second appeal as 
it depends upon a number of facts which have 
neither been pleaded nor tried. 

[23] It has been settled by numerous decisions, 
whioh are collected by Sir Dinshah Mulla at 
pp. 209 and 210 of Edn. 8 of his Transfer of 
Property Act and by B. B. Mitrn at p. 184 of 
the 9th Edn. of his book on the Aot and is also 
suggested in Cliandulal v. Raghunathdas, 1942 
|N. L. J. 82 at p. 86 , that s. 43 is a speoies of 
estoppel and so cannot bo availed of by a person 
^vho knows the facts and was not misled, and, 
according to some of those decisions, it is necee- 
sary for the person wanting to take advantage 
of this eeotion to plead and prove that he took 
the transfer in good faith believing in and being 
misled by the erroneous representations made by 
the transferor. I need not go as far as that, but 
it is evident that the questions of knowledge 
and belief are material and so the other side 
must be given a ohanoe of raising tteso defences 
if and when 9. 43 is pleaded. It is very unlikely 
that Mt. Annsuya did not know of the insolvency 


proceedings at the date of her purchase beoause 
she was Sitaram’s daughter.in-law and it was 

the two mortgages to her which occasioned the 
insolvency. 

[24] The next question is: What is the effect 
of an order of annulment? Does it have the 
effeot of reviving aots performed by the ioEol. 
vent during tho period of incompetenoj? It was' 
urged that a transfer by an insolvent after 
adjudication is not void. It merely holds the 
tiile in abeyance and the transfer becomes 
operative the moment theincompetenoy isremov. 
ed. 

[25] Such a conclusion is justified on the 
ratio decidendi of Ramasami Kottadiar v. 
Murugesa Mudali, 20 Mad. 452 : (7 M. I. J. 229] 
and Kotliaddaram Ravuth v. Murugesa 
Mudaliar, 27 Mad. 7 though it is possible (0 
distinguish these cases on the ground that they 
were construirg an earlier Insolvency Aot which 
bad the words "null and void" in the fect'on 
corresponding to the present S. 47. It is also the 
ratio decidendi of Lingappa v. Official Recei¬ 
ver Bellary, A. I. R. (24) 1937 Mad. 717 : (178 
I. 0 . 600 ). But with all respect I prefer to feund 
wider and to hold that under the present Aot 
one cannot "put the dock back as if (he adjudi- 
oation had never been made" to uee tho words 
of Reilly J. in Jelhaji Peraji Firm v. Krishn- 
ayya, 62 Mad. 648 at p. EG8 : (A. I. R. (17) 1930 
Mad. 278) quoted by Venkataramana Bao J. in 
Laltshmanan Cheltiar v. Srinivasa Iyengar, 
I. L. R. (1937) Mad. 203 at p. 209: (A. I. B. (24) 
1937 Mad. 131). It is true that the property re¬ 
verts to the debtor under 8. 87 but that does 
not wipe out all the effeots of the insolvency. 
The debtor gets his original title baok and it is 
possible that one can place him as far as may 
be in the same position as he was on the date 
of the adjudication, but that does not mean 
that aots done by the insolvent while nnder an 
incompetenoy can be validated or can be re¬ 
garded as if there had never been a disability. 
In this respect the insolvent can, I think, be 
regarded in the same light as a lunatio who has 
intervals of sanity, or as a minor. 

[ 26 ] It is, I think, beyond doubt that an 
order of adjudication denudes the insolvent of 
all right, title and interest to and in the pro¬ 
perty. In my opinion this continues during the 
whole period of the insolvency. It is a3 if the 
law had effeoted a transfer of title from the 
insolvent to the receiver. I think that follows 
frem S. 28 ( 2 ), Provincial Insolvency Aot. In 
any case that is how I interpret the decisions 
of the Privy Council in Raghunath Das v. Sun- 
dar Das Khetri, 42 Oal. 72 at pp. 80 . .82 and 
83: (A. I. R. ( 1 ) 1914 p. 0 .129) and Kala Chand 
v. Jagannath, 64 oal. 695 at p. 597 : (A. I. H. 


1931 Fazalbhai v. Dominion 

(14) 1927 P. O. 108. And that is bow I inter- 
preted these decisions in Chunnilal v. Vit'ial, 
58 N. L. R. 317 at p. 319: (A. I. R. (20) 1*33 
Nag. 23). In the first o( these cases their Lord¬ 
ships eaid 

"ths judgment debtors bed at tbe time of the galo no 
right, title, or interest which could be sold or vested 
in n purchaser, and consequently the respondents ac¬ 
quired do title to the property," 

This was their Lordships' view with respeot to 
an auction sale under an order of a Court. How 
much more must it be the case when there is a 
purely private sale, 

[27] If that is tbe effeot of an order of ad¬ 
judication, namely to divest the insolvent of all 
"right, title and interest” and transfer It to 
another (the receiver), then the re-vesting under 
8 . 37 only transfers the title back again. That, 
in my opinion, stands on the same footing as 
the oase of a man who transfers his title in 
property to another, say, by a sale with a right 
to repurchase, and then purchases it again. If 
in the interval he were to sell to a third party 
that would not have the effect of conferring a 
good title. The purchaser would get just noth¬ 
ing. It is true he might, in given ciroumstances, 
get a right to have the estoppel fed under s. 43 , 
T. P. Aot, but that is another matter. That i 3 
the line of reasoning adopted in Diioan Chand 
v. Manak Chand, 16 Lah. 392 : (A. I. R. ( 21 ) 
1994 Lah. 809) and is the ground on which Sup 
Narain Singh v. Ear Oopal Tctcari, 66 ALL. 
603 ; (A. I- R. ( 20 ) 1933 ALL. 449) could be sup¬ 
ported though the learned Judges do not pro. 
ceed on that basis. 

[ 28 ] But examining the position under s. 43 
a little closer, it is evident from that that whsn 
a man without title purports to sell to another 
and subsequently gets title to the property sold, 
that in itself does not pass any estate. The 
transferee is left with an option and be can, if 
he so ohoosee, decline to aocept the property. I 
can see no reason why a man who buys from 
an insolvent should be plaoed iu a worse posi- 
tion and be deprived of this option. But that 
is what would happen if the argument which I 
am now examining is sound. I hold therefore 
that an order of annulment does not have the 
effect of validating an alienation made by the 
insolvent during the pendency of the insolvency, 
and as I have excluded 8.48, T. P. Aot, in this 
oase for the reasons given above it follows that 
the plaintiffs have no title and so cannot main- 
tain this suit. 

[29] The following cases were also oited, but 
they are, I think, distinguishable. In Dharma. 
lamarajayya v. Sankamma, a. I. r. ( 30 ) 1943 
Mad. 4)3: (218 1 . 0 . no) the alienation was be¬ 
fore the adjudication. It was set aside by the 
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Insolvency Court but the property covered wa9 
not disposed of by the receiver. It was held that 
the order of annulment revived the alienation. 
That is understandable if the insolvent ie res¬ 
tored to tbe position he occupied on the date of 
the adjudication but tbe case does not decide 
whether tbe insolvent can deal with his pro¬ 
perty while under a disability. Suleman v. 
Laxman, A. I. r. ( 25 ) 1938 Nag. 312 : ( 1 . L. R. 
(1940) Nag. 204 ) is distinguishable along the same 
lines. 

[3o] The appeal is allowed. The decree of 
the lower appellate Court is set aside and that 
of the first Court restored. Costs here and in 
the lower appellate Court will be paid by the 
plain tiffs-respondente. 

V.B.B. Appeal allowed. 


A. I. R. (38) 1981 Nagpur 243 [ C. N. 62 .) 
Modholkab J. 

Fazalbhai Dahali—Plaintif/.Applicant v. 
Dominion of India — Dejendant-Non-Appli . 
cant. 

Civil Rsvn. No. 534 ol 1949, D/-31-7-1950. 

(a) Tort—Conversion—Consignment marked ior 
C—Refusal ot goods clerk to deliver at R—II con¬ 
version. 

A refusal ol delivery to the true owner ia not neces¬ 
sarily a conversion though it may be evidence of it. Tbe 
refusal of tbe goods clerk to give delivery to the 
plaintiff (owner) at Raipor of a consignment marked for 
Cbatnpa caDuot be regarded as a conversion because, 
under tbe rules to wbioh be was subject, ho could not 
give delivery of that consignment to the plaintiff at 
Itaipur, even assumiog that the plaintiff made it clear 
to the Goods Clerk that the oonsigoment was his. The 
conduct of the Goods Clerk cannot be regarded ns de¬ 
nial of the plaintiffs title at all. In view of the marking 
on the consignment, the aotion of the goods olerk must 
be regarded a9 bona fidt. [P„ ra 9 ] 

(b) Tort — Damages—Conversion — Refusal to 
lake delivery ollered late-Right to claim damages 
for total loss. 

It is not open to tbe owner of goods to refuse to take 
delivery of goods offered to him, oven though such deli¬ 
very may have been offered late and after the goods 
had deteriorated and then olaim damages as if thore 
was a total loss. Io such a case the owner oan get only 
nominal damages. [Para II] 

E. N. Choudhary-for Applicant ; P. N. Rudra - 
for Non-Applicant. 

Order.—This is a plaintiff's appli nation for 
the revision of a deireo in a small cause suit 
dismissing his olaim for damages. 

[ 2 ] It is common ground that the plaintiff 
consigned from Pendra Road 4 bundles of buffalo 
hides under R. R. no. 0/26953 on 10-5 1947 to 
self at Raipur. The goods arrived at Raipur on 
or about 92-5-1947. The plaintiff asked for the 
delivery but the goods olerk refased delivery 
on the ground that the goods did not belong to 
the plaintiff. It would appsar that through 
the mistake of the goods olerk at Pendra Road 
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the destination of the goods was stated to be 
Cbampa and not Raipur. A few days after their 
arrival in Raipur, they were accordingly sent 
bo Champa and were again returned to Raipur 
on or about 29 6-1917. In the first week of July 
the Station Master at Raipur asked the plaintiff 
to take delivery of these goods but he declined 
to take delivery. The ground given by him for 
refusing to take delivery was that the goods 
offered were not his. According to the Station 
Master, the plaintiff gave no reason for not 
taking delivery. The Station Master admits that 
the goods were damaged to some extent and has 
stated that Le had suggested to the plaintiff that 
he would assess the damages, if any, and that 
in spite of that the plaintiff refused to take de- 
livery. The plaintiff then brought the present 
suit claiming therein Rs. 600 as the value of the 
1 bundles of buffalo-hides, Rs. 60 as loss of pro¬ 
fit and rs. 5 as expenses, in all rs. 555. 

[3] The defendant denied the claim on the 
ground that having refused to accept delivery 
the plaintiff was not entitled to any damages. 

[l] The Court below held that the consign¬ 
ment of which delivery was offerod by the de¬ 
fendant to the plaintiff was the very one which 
had been booked under R. R. No. c/25253, that 
the plaintiff refused to accept delivery, that ho 
could not refuse to take delivery and that though 
there was wilful negleot on the part of the defen¬ 
dant’s servants, the plaintiff was not entitled to 
any damages as there was no total loss of the 
consignment and as there was no ovidenoa to 
show tbe extent of tho loss suatained by the 
plaintiff resulting from the damage to part of 
the goods. 

[6] Tbe learned counsel for tbe plaintiff has 
pressed only one point before me. lie argues 
that the refusal of the goods clerk to give de¬ 
livery to the plaintiff on 22-6-1917, even though 
the goods had arrived at Raipur, amounted to 
conversion and that, therefore, he is entitled to 
olaim the full value of the goods and, in addi. 
tion, the loss of profits sustained by him. In 
support of this contention, he relies on the 
following cases: Haryana Cotton Milts Co. Ltd. 
v. B. B. and C. I. 12., 8 Lab. 666: (a, I. R. (14) 
1927 Lab. 471.) E. I. Ely. Co. v. Babu Bam, 10 
Lah. 414: (a I. R. (15) 1928 Lab. 804), Shri 
Gangaji Cotton Mills Co.-Ltd. v. Indian Rail - 
way Co., 44 ALL. 763: (A.I.R. (9) 1922 ALL. 5:4) 
and Hollins v. Fowler, (1875) 7 H- L. 757 : (44 
L. J. Q B. 169). 

[6] What has first to be ascertained is whe¬ 
ther tbe refusal of the goods clerk to give 
delivery to tho plaintiff on 22-5-1947 amounts in 
law to a conversion. If it is held that this con¬ 
duct on the part of the goods olerk amounts to 


A. I. R. 

conversion, then the next question would be 
the meusure of damages. 1 

[ 7 ] Iq the first case, it is observed by Fforde J 
at p. 665: 

Mere detention cl course is not in itself a conver¬ 
sion, but where there has been, as in the present case 
a detention coupled with negleot or refusal to deliver 
up the article detained afier demand made, that refu¬ 
sal or neglect is evidence of conversion.” 
la the second case, Addison J. observed at p. 419 ; 

“Generally speaking, a refusal to deliver goods 
amounts to a conversion though a qualified, reasonable 
and justifiable refusal may not." 

The third case on whioh reliance has been placed 
does not appear to be relevant here. In the lost 
case, the law on the subject has been stated in 
his judgment by Blackburn J. and has appa- 
rently been accepted by the House of Lords. 
This is what he says at p. 765: 

“It is generally laid down that any aot which Is an 
ioterferenoe with the dominion and right of property 
of the plaintifl is a conversion, but this requires some 
qualification. 

From the natare of the action, as explained by Lord 
Mansfield, it follows that it must be an interference 
with tbe property which would not, as against tbe true 
owner.be justified, or at least excused, in one who 
came lawfully into the possession of the goods. 

And in considering whether the act is excused 
against the true owner It often beoomes important to 
know whether the person, doing what is charged as a 
conversion, had notice of tbe plaintiff's title. 

There are some acts which from their nature are 
necessarily a conversion, whetbor there was notice of 
the plaintiffs title or not. There are others whtob If 
done in a bona fide ignorance of tho plaintiffs title are 
excused, though if done in disregard of a title of which 
there was notioe they would be a conversion. And ibis, 
I think, is borne out by the deoided cases. Thus a 
demand and refusal is always evidence of a conversion. 
If Jhe refusal is in disregard of the plaintiffs title, and 
for the purpose of claiming the goods either for the 
defendant or a third person, it is a conversion. If the 
refusal is by a person who does not know tbe plaintiff's 
title, and having a bona fide doubt a3 to tbe title to 
the goods, detains them for a reasonable time, for 
clearing up that doubt, it Is not a conversion: see Isaac 
v. Clarke, 1 Buis. 300, Vaughan v. Walt, (1840) 0 
M. & W. 492: (9 L. J. (N. S.) Ex. 272). The principle 
being as I apprehend, that the detention, which Is an 
interference with the dominion of the true owner, la, 
under such oiroumstances, excused, if not justified." 

[ 8 ] I would also refer to the statement of law 
in Pollook on Torts, 14th Edn. at p. 286 - He says: 

"It is common learning that a refusal to deliver 
possession to the true owner on demand is evidence of 
a conversion, but evidence only Balme v. Hutton, 
(1833) 9 Bing 471 at p. 475: (2 L. J. Ex. 116); that is, 
one natural Inference if I hold a thing and will not 
deliver it to the owner is that I repudiate bis ownership, 
and mean to exercise dominion in despite of his title 
either on my own behalf or on some other oUimaint's. 
'If tbe refusal is in disregard of tho plaintiff's title, and 
for the purpose of claiming the goods either for the 
defendant or for a third person, it is a conversion," 
Opinion of Blackburn J. In Hollins v. Fowler, (1875) 
7 H. L 757 at p. 706: (44 L. J. Q. B. 109). But this Is 
not tho only possible inference, and may not be the 
right one. The refusal may be qualified and provisional: 
the possessor may say, ‘I am willing to do right, bat 
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that I may be sore I am doing right, give me reason¬ 
able proof that you are the true owner 1 and such a 
possessor, even if over cautious in the amount of satis¬ 
faction he requires, can hardly be said to repudiate the 
true owner's olaim: Burroughes v. Bayne: (I860) 3 
H. A N. 3118: (20 L. J. Ex. 185”.) 

The learned author has staged in the foot-note 
that suoh conditional or dilatory refusal will not 
be a conversion merely because the possessor's 
reasons for it are bad in law and referred to the 
decision in Clayton v. De Rcy, (1911) 2 KB. 
1031: (81 L. j. K B. 49i in support of his state, 
ment. He then further observed: 

"An unqualified refusal Is almost always conclusive 
evidence of a conversion; but if there be a qualncation 
annexed to it, the question then h whether it be * rea¬ 
sonable one, Alexander v. Southey , (1821) 5 B. A A.L. 
D. 247 at p. 250: (24 R. R. 318). AgaiD, there may be 
a wrongful dealing with goods, not under an adverse 
claim, but to avoid having aoything to do with them 
or with their owner." 

[9] It is thus dear that a refusal of delivery 
!<o the true owner is not neoessarily a conver- 
leion though it may be evidence of it. We have, 
therefore, to ascertain whether the refusal of 
the goods olerk to give delivery to the plain, 
tiff on 32-6-1947 was or oan be regarded as an 
unqualified refusal in disregard of the plaintiff’s 
title and for the purpose of claiming the goods 
cither for tbs defendant or for a third person. 
Clearly, the goods clerk was merely the servant 
of the defendant and bis daty was to see that 
the consignment was delivered to the proper 
person. It is in evidence that the consignment 
was marked for Champa. The plaintiff claimed 
its delivery at Raipur. Seeing the Champa mark, 
ing on the consignment, the goods olerk could 
not properly give delivery of the consignment to 
the plaintiff. Even assuming that the plaintiff 
made it clear to the goods olerk that the con¬ 
signment wftB bis, the refusal of the goods olerk 
to give delivery at Raipur of a consignment 
marked for Champa cannot be regarded as a 
conversion because, under the rules to whiob he 
was subjeot, he could not give delivery of that 
consignment to the plaintiff at Raipur. The con- 
duct of the goods clerk cannot be regarded as 
denial of the plaintiff's title at all. In view of 
the marking on the oonsigoment, the aolion of 
the goods clerk must be regarded ae b)na fide , 
and following the principles stated by Blaok. 
burn J. such an aot is not a conversion, 

[ 10 ] I am, therefore, of the opinion that the 
refusal of the goods olerk to deliver the oonsig. 
ment to the plaintiff on 22-6-1947 does not in 
Jaw amount to a conversion. Even if it did. I 
am further of the opinion that the plaintiff oan 
get only nominal damages. 

# till My reason for this view4s that the plain. 
W was later offered delivery of the very con- 
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signmenfc by the Station Master in July 1947 but 
he refund to take delivery. It seems to me that 
it is not open to the owner of goods to refuse to 
takedelivery of goods offered to him, even though 
such delivery may have been offered late and 
after the goods had deteriorated, and then claim 
damages as if there was a total loss, I can find 
no direct authority in support of what I say, 
but the following observations in Hiort v. L. d. 
N. W. Rly. Co., (1878) 4 Ex. D. 168 at p. 195 
lend support to my view. There Bramwell L, J, 
ha9 observed as follows: 

"A return of the goods undoubtedly might be shown 
to redace the damai.ee in the cage of a conversion, rol 
only where the owner voluntarily received back the 
goods but where he took them back against hla will.’* 

From this it would follow that it is open to a 
person having in bis possession goo^s belonging 
to another to give delivery of those goods to the 
true owner, even though he may be late ia 
doing that, and thus save himself from having 
to pay the full value of the goods. It is no doubt 
true, as has been stated at p. 460 of Olerk A 
Lindsell on the Law of Torts (10th Edn.), that: 

"When a chattel bag been wrongfully taken detain¬ 
ed or otherwise converted, there ie a vested cause of 
aotlon which cannot be defeated merely by the fact 
that the plaintiff subsequently gets his goods again." 

Bat, as the learned authors have stated later, 
after the redelivery the aotion is merely for the 
special damage or deterioration in value, and 
if there is no suoh special damage or deteriora¬ 
tion and the plaintiff is not oontent to swept 
the return of the goods and oosts but insists 
upon continuing his aotion for substantial da. 
mages, he may be made to pay oosts though he 
may only get nominal damages. It would there¬ 
fore follow that a plaintiff oannot refuse to 
takedelivery of the goods. No doubt, after tak¬ 
ing suoh redelivery, he has a right to be putin 
the same position as he would have been bad 
the delivery been made punctually but he must 
prove the extent of the loss sustained by him 
because of the delay in obtaining delivery. 
Sinos the owner can be required to takedelivery 
by the person who had the goods in his posses¬ 
sion in his behalf the failure of the owner of the 
goods to take delivery, despite their offer by 
the other, must be regarded as equivalent to 
delivery and the suit for damages brought by 
him proceeded with on that footing. In this 8uit f 
as has been pointed out by the Court below, the 
plaintiff has led no evidence to show the extent 
of the los3 sustained by himbeoauseofthe delay 
in delivery of the goods or of deterioration in 
the value of tbe goods as they were exposed to 
the weather for several months. In the oirounu 
skanoee, the plaintiff oould at tbe moat get nomi- 
nal damages and will have to pay the ooste ot 
the suit. 
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[12 l or these reasons, I affirm the decision 
of the Court below and dismiss the revision 
application with costs. Counsel's fees rs. 23 . 

V.B.B. Revision dismissed. 


A. I. R. (38) 1951 Nagpur 248 [C. N. C3.J 

Deo J. 

Devid — Appellant v. Mrs. Esther Dennis 
and others — Respondents. 

Mis?. Appeal No. 122 of 1918, D/- 19-9-1950. 

Divorce Act (1869), S. 3 (3) - -Last resided to¬ 
gether.” 

Where the petitioner, who was a resident of Amla 
in Betul District, came to Nagpur along with the 
respondent, his wife, for a short period with the inten¬ 
tion that he might be entitled to present his petition to 
the Nagpur Court: 

Held, that the petitioner and the respondent could 
not be said to have '‘last resided together" at Nagpur 
and, therefore, the Nagpur Court had no jurisdiction to 
entertain tbe petition. (Paras 5 and 6] 

Anno. Divorce Aot, S. 3, N. 1. 

S K. Deshpande — /or Appellant ; P. Lobo — for 
Respondent No. J. 

Judgment. — This is an appeal against the 
order of the District Judge, Nagpur, returning 
tbe petition under 8. 10 , Divorce Act, for pre¬ 
sentation to the proper Court. The petition was 
presented on 18-2-194G. 

[ 2 ] The petitioner wa9 an ammunition exa¬ 
miner at Amla Betul district. He was residing 
there since February 1915 . Respondent 1 , his 
wife, was a resident of Murrie, where she was 
a sohcol mistress. According to tbe petitioner, 
respondent 1 came to Amla in January 1946 
and had been living and cohabiting with 
him at that place. As alleged in the petition, 
respondent 1 induced tbe petitioner to take a 
Bhort holiday and they both came to Nagpur 
on a 10 days’ holiday. Although the petition 
Btates that they arrived at Nagpur on 91-1-1946 
as a fact they arrived here on 13.2.1946 as 
stated by the petitioner in his examination, 
in-cbief. Both of them lived in the Modern 
Hotel, Sitabuldi. The petitioner etated as 
p. W. 1 that there was a quarrel between 
him and his wife on tbe 17th in tbe afternoon, 
that be did not return to the hotel that even¬ 
ing, that on the following day he went to the 
hotel, paid the charges and took away bis 
goods, leaving respondent l’s goods there, 
that be returned to Amla in the evening of the 
18tb February but did not go to reside in his 
quarters. Respondent 1 also returned to Amla 
on the 18 th and stayed in the petitioner's 
quarters. There is a dispute as regards their 
subsequrnt stay together at Amla. Respon¬ 
dent 1 deposed that they lived together at Amla 
on the 22 nd and 23rd, while the petitioner 
denies this, 


[3] The question under these circumstances 
is whether tbe District Judge, Nagpur, had 
jurisdiction to entertain tbe petition. Admit- 
tedly, both of them were not residing within 
the jurisdiction of that Court on the date of 
the petition. Under 8.9 (3), Divorce Aot, a Dis¬ 
trict Judge can entertain the petition if within 
his jurisdiction the husband and wife resided 
or la3t resided together. We have, therefore, to 
eee whether the residence at Nagpur under the 
above circumstances amounts to "last resided 
together.” It is dear tbat the petitioner and 
respondent 1 came to Nagpur not with the in¬ 
tention of dwelling here but on only a casual 
visit. They bad their fixed residence at Amla 
where they intended to return and thereafter 
respondent 1 was to return to her duties at 
Murrie. 

[ 4 ] The learned counsel for the petitioner 
relies on Bright v. Bright. 86 cal. 961 : (4 I. c. 
419), G. G. Ritchson v. IE. L. D. Ritchson, 
A.I R. ( 21 ) 1934 cal. 670 : (162 1 . c. 92), Mabel- 
flora Murphy v. James Lloyd Murphy, 46 
Bom. 647 : (a. I. R. ( 9 ) 1921 Bom. 211) and Tara 
Singh V. Jaipal Singh, 60 O. W. N. 442. None 
of these cases helps the appellant. In all these 
cases, the husband and wife had no fixed place 
of residence and they were residing at the last 
place with the intention of dwelling there. In 
Bright v. Bright, 36 Cal. 964 : (4 I. C. 419), the 
petitioner wa3 a railway engineer and had no 
permanent residence. The learned Judge found 
that it was almost impossible to ascertain their 
''residence'’ and therefore with some hesitation 
be held that the Caloutta High Court bad juris¬ 
diction Ritchson v. Ritchson, A. I. R. (21) 
1934 Cal. 670 : (162 I. 0. 32), was again a case 
in whioh tbe parties bad no fixed residence. 
The buebaod bad gone to Calcutta on a month's 
leave when he was under orders of transfer. In 
Murphy v. Murphy, 46 Bom. 647 : (A. I. R. (8) 
1921 Bom. 211) the parties had no permanent 
residence and at the time of tbe petition they 
were residing in a hotel in Bombay. At that 
time they had no other residence. Tara Singh 
v. Jaipal Singh, 60 C. W. N. 442 is to the same 
effeot. 

[6l In Arthur Flowers v. Minnie Flowers, 
32 ALL. 203 : (5 I. 0. 871 F. B.), the Full Bench 
held that a mere temporary sojourn in a plaoe, 
there being no intention of remaining there, 
will not amount to residence in tbat placo 
within tbe meaning of S. 3, Divorce Aot, 1669, 
eo as to give jurisdiction under tho Aot to tbe 
Court within the looal limits of whose jurisdic¬ 
tion suoh plaoe is situated. In that case the 
husbaDd and wife were residing at Hyderabad 
and were going* on short visits to Meerut and 
stayed with the co-respondent. On the last 
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visit the petitioner discovered that the respon¬ 
dent had committed adultery with the co-res¬ 
pondent and they separated at Meerut. Still, it 
was held that the Meerut Court had no juris¬ 
diction. In Kershaw v. Kershaw, A. I. R. (17) 
1930 Lah. 016 : (12 Lah. 214), it has been held 
that a person who has an abode elsewhere but 
who comes to a place for a short j>oriod and 
with the fixed purpose of being within the 
jurisdiction of a Court cannot be said to 1 reside” 
there. Here, as we find, the intention of the 
petitioner was to come to Nagpur so that he 
may be entitled to present the petition to the 
Nagpur Court. As the evidence indicates, res¬ 
pondent 1 was leading a loose life and the peti¬ 
tioner was anxious to divorce her. 

[6) It is thus clear that the petitioner aud 
respondent 1 canuot be said to have “last 
resided together” at Nagpur. The Nagpur Court 
had therefore no jurisdiction to entertaiu tho 
petition and it was rightly returned for presen¬ 
tation to tho proper Court. 

[7] The appeal fails and is dismissed with 
costs. Counsel’s fee Rs. 25. Tho petitioner has 
already paid Rs. SO to respondent’s counsel. Sho 
will be entitled to get the remaining costs, if 
any, from the petitioner. 

V.R.B. Appeal dismissed . 

• A. I. R. (38) 1951 Nagpur 249 (G. N. 64.] 
R. Kaushalendra Rao J. 

Haribhau Daliram — Appellant v. Ilakim 
s/o Karim and others -Respondents. 

Second Appeal No. G7 of 1916, D/- 28-12-1949. 

(a) Hindu Law-Alienation—Alienation by lather 
— Impeachment ol, by adopted son. 

An alienation of the joint family property by au 
adoptive father after tho adoption can be impeached by 
the adopted eon on the ground of the alienation being 
not for the family necessity or benefit of the estate! 
Under the Hindu law an adopted son becomes for nli 
purposes a son of the father by adoption and ho occu- 
pies tho same position in the family of the adopter as 
a natural born son, except in a few instances relating 
to marriage and to competition betwton an adopted 
son and a subsequently born legitimate son to tho 
same father. [p ar a 6 j 

(Position of father qua other members of the family 
discussed.) 

(b) Hindu Law-Alienation-Father—Necessity 
or benefit of estate-Proof of-Lease. 

The test to determine the binding charaoter of an 
alienation 0 ! joint family property by the father or 
hxrta of the family is either family necessity or benefit 
or an indispensable aot of duty. A lease does not cease 
to be an alienation because it is not permanent. Since, 
however, what is necessary and beneficial to the family 
has to be judged by reference to all the circumstances 
of a given transaction, the duration of the lease may 
riot bo altogether irrelevant to the inquiry regarding 
family necessity or benefit. But the duration of tho 
lease cannot alter the principles whioh determine tho 
validity of an alienation. [P ara gj 


The fact that the lease was glveu for a proper consi¬ 
deration cm hardly bj the test. [Pars 9j 

(c) Hindu Law— Alienation — Father — Lease — 
Lease if binding on ground of being given in ordi¬ 
nary course of management. 

A Iea^e given by the father or hart a cannot in every 
case be held to be binding on the family on the ground 
that it was given in the ordinary course of manage¬ 
ment as it cannot be assumed in every case, irrespec¬ 
tive of the circumstances of the family, that lands 
cannot bj dealt with more profitably by the fumiiv it¬ 
self or by the father or the manager with the help of 
servants, especially when the father and the sons 
belong to a cultivating class. [Para 9] • 

(d) Hindu Law-Alienation-Father—Necessity 
—Alienation not for religious purpose of obligatory 
character. 

A visit to sacred places unconnected with any reli¬ 
gious purpose of an obligatory character cannot fur¬ 
nish a valid basis for alienation of farailv property. 

IPara 9] 

T r . L . Prabhune—for Appellant; 5. .V. Kherdckar 
and S. R. Alangrulkar — for Respondents. 

Judgment. — Tho only question in this 
appeal is whether the lease (Ex. P-l) executed 
by the father of the appellant Haribhau in 
favour of respondents 1 aud 2 and one Hasnubeg 
is binding on the appellant. 

[ 2 ] The appellant is the adopted son of one 
Baliram Suryabhan. After the adoption differ¬ 
ences arose between tho appellant and his 
father. The father executed a haul patta of 
the entire joint family property in favour of 
respondents 1 and 9 and Hasnubeg for five 
years for a total consideration of Rs. 250. Res¬ 
pondents 1 and 2 instituted the suit against the 
father and the sou for possession of the pro¬ 
perty leased. The father remained ex parte 
throughout. 

[3] The appellant contended that the lease 
being an alienation was not binding on the 
family. The lease could not bo justified on the 
ground of legal necessity or beuefit to the 
estate. On the other hand, it was contended 
for the lessees that the lease was an act done 
by tbo father in duo coursotaf family manage¬ 
ment and os such was binding on the family. 

[ 4 ] Tho Courts below held that tho lease was 
binding on the family on the ground that the 
son could not question an act dono in due 
course of management by tho father. The Courts 
were of tho view that it was not necessary for 
a temporary alienation like a lease to be binding 
on the family that there should be either legal 

necessity or benefit to the estate. 

[ 5 ] The Courts were uuder some misappre¬ 
hension that the appellant being an adopted 
son was somehow not entitled to impeach a 
transaction of this oharaoter entered into by 
his fathor. It is necessary to state that under! 
the Hindu law an adopted son becomes for all 1 
purposes a son of the father by adoption andi 
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ho occupies the same position in the family of 
chc adopter as a natural born son, except in a 
few instances relating to marriage and to 
competition between an adopted son and a 
subsequently J)orn legitimate son to the same 
father : see Nagindas Bhagivandas v. Bachoo 
Hurkissondas , 40 Bom. 270 : (a. I. n. (2) 1915 
P. C. 41) and Krishnamurtlii Ayyar v. 
Krishnamurthi Ayyar , 50 Mad. 508 : (A. I. R. 
(14) 1927 P. C. 139). So the consideration of the 
question involved is not affected by the fact 
that the appellant is an adopted son and not a 
natural one. The fact that the father leased 
out the property in previous years is not con¬ 
clusive of the question whether the lease under 
consideration was justified. So long as there 
was no other coparcener in the family, the 
father could deal with the property as ho 
pleased. Once the appellant became a copar¬ 
cener by virtue of his adoption the position of 
the father became different. 

Co] Under the Mitakshara law, there is no 
distinction between a father and his son. The 
father has no doubt some special powers in the 
matter of gifts through affection and of aliena¬ 
tions for antecedent debts and in the matter of 
effecting a partition among his sons. But apart 
from such special powers the father is but a 
coparcener along with his son. The father is 
naturally the karta of the family. But the 
father cannot exercise any greater power over 
coparcenary property than any other manager. 
The rule is well established that a father can 
make no disposition of the joint property which 
will prejudice his issue, unless he obtains 
their assent, if they are able to givo or unless 
there is some well-established necessity or 
moral or religious obligation to justify the 
transaction: see Mayne: Hindu Law and 
Usage, 10th Edn., pp. 4CG-4G7. Where, however, 
family necessity exists, such necessity rests on 
the coparceners as^a whole. So, consent of all 
of them is presumed for an act dictated by the 
necessity of the family. As the karta of the 
family the father has also an implied authority 
to do whatever is best in the interests of all 
concerned. A transaction dictated by no more 
than considerations of individual convenience 
or gain of the manager cannot be binding on 
the family. The right of restrain or impeach 
any unauthorised alienation by a coparcener bo 
he the manager, father or another coparcener 
is inherent in every member of the coparcenary 
body. Shibaprasad Singh v. Prayagkumari 
Debi t 59 Cal. 1399 at p. 1413 : (A. I. R. (19) 1932 
P. c. 21G). So the tost to determine tho bind¬ 
ing character of an alienation i3 either family 
necessity or benefit or an indispensable act of 


[7J The Hindu law of alienation is mainly 
based upon two tests cited in the Mitakshara: 

“Mit. Chap. I, S. 1 2S: Even a single individual may 
conclude a donation, mortgage, or sale, of immovable 
property, during a season of distress for the sake of 
the family an 1 especially for pious purposes.” 

Mit. Chap. I, S. 1-30: Separated sapindas, as those 
who are unseparated, are equal in respect of immova- 
Lies; for one has not power over the whole, to make a 
gift, sale or mortgage.” 

The first of the texts is attributed by some to 
Yyasa and the second is attributed to Brihas- 
pati. It will be seen (hat both the texts only 
speak of gift, mortgage and sale. The author 
of the Mitakshara interprets the second of the 
above texts in so far as it is relevant here thus: 

“Among unseparated sapindas, the consent of all is 
indispensably requisite, because no one is fully em¬ 
powered to make an alienation, since the estate is 
common:” 

[8] The rule so stated governs alienations in 
general. Judicial decisions have applied tho 
rule even to cases of leases and exchanges of 
joint family property : see Banwari v. Bam 
Ratan , A.I.R. (1G) 1929 ALL. 387 I (119 I.C. 436) 
and Balzor Singh v. Raghunandan Singh , 54 
ALL. 85: (A.I.R. (19) 1932 ALL. 548). Cases of 
leases in perpetuity havo often come up before 
tho Courts. But a lease does not cease to bo an 
alienation because it is not permanent. Since 
what is necessary and beneficial to the family 
has to bo judged by reference to nil the cir¬ 
cumstances of a given transaction, the duration 
of the lease may not be altogether irrelevant 
to the inquiry regarding family necessity or 
benefit. But the duration of the lease cannot 
alter the principles which determine tho vali¬ 
dity of an alienation. 

[9] It was held by both the Courts that the 
lease was given for a proper consideration. But 
that is hardly tho test. Tho argument that a 
lease is binding because it was granted in the 
ordinary course of management assumes that 
the father was bound to givo tho bolding to 
somebody in tho ordinary course of manage¬ 
ment. See Banwari v. Ram Ratan , A.I.R. (16) 
1929 ALL. 387 : (119 I. C. 43G). It cannot be 
assumed in every case, irrespective of the cir¬ 
cumstances of a family, that lands cannot bo 
dealt with more profitably by the family itself 
or by tho father or the manager with the help 
of servants. Tho father and the son in this 
case belong to a cultivating class. Tho son is 
a yoirng man who at all times showed anxiety 
to bo in possession of the property and culti¬ 
vate the same. In fact, ho has been doing so 
after his adoption. He also raised money and 
paid tho land revenue for tho fields leased out. 
In the lease deed it was stated that tho imme¬ 
diate reason for the grant of it was tho desire 
of the father to go on a pilgrimage. But tho 
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evidence shows that the father had been to 
Prayag once and the lease was granted after 
his return. A visit to sacred places unconnected 
with any religious purpose of an obligatory 
character cannot furnish a valid basis for aliena¬ 
tion of family property. 

fiO] Having regard to all the circumstances, 
the act of the father in granting tho lease to 
some strangers from another village was not 
intended to confer any benefit upon the family 
estate but was clearly calculated to deprive the 
adopted son of the possession of the joint family 
property. Tho alienation was motivated by 
considerations of exclusive personal advantage 
of tho father and was mala fide . I, therefore, 
hold that the lease was not binding upon tho 
family and the lessees were not entitled to get 
possession of the property. 

[ 11 ] At one stage the learned counsel for the 
respondents tried to justify tho lease on the 
ground of an antecedent dobt. But this point 
was not raised in tho pleadings and was not 
considered by the Courts below. The argument 
was founded on tho allegation that a part of 
the consideration for the lease was received by 
the father beforo the date of the loose. Had 
the plea of antecedent debt beerr raised, it 
would have been open to tho appellant to show 
that the earlier payment was not truly indepen¬ 
dent of tho transaction impeached but in fact 
was a part of it: see Brij Narain v. Mangla 
Prasad , 46 ALL. 05 at p. 104: (A. I. R. Hi) 1924 
P. C. 50). It would not therefore bo right to 
consider such a plea in this Court for the first 
time. 

Il 2 ] As tho lease was not binding upon the 
family the plaintiffs-respondent3 were not en- 
titled to the possession of tho proporty. If, 
however, they wanted to secure possession of 
the share of the father in the family property, 
the only way they could have done so was by 
instituting a suit for partition of the family 
property. 

[13] In the result the appeal is allowed and 
the judgment and decree of the first appellate 
Court are set aside and the suit of tho plaintiffs 
is dismissed with costs throughout. 

O.M.J . Appeal allowed. 
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Raghunath Kanhaiyalal and another — 
Appellants v. Bulakhishankar Maya Slianhir 
and another — Respondents. 

Miso. Appeal No. 126 of 1949, D/. 81-10-1949. 

(fi!?^ rdian9 and Wards Act (1890), Ss. 43 (1) 
and 47 (1) — Order consenting to selection of 
bridegroom-Appeal. 


An order of n Court according consent to a selection 
of bridegroom made by the ginrdian appointed by the 
Court would fall within S. 43 (1) and is appealable 
under S. 47 (1). [?<♦* 2] 

Anno. Guardians and Wards Act.S. 43, N. 4; 3. 47, 
X. 5. 

(b) Guardians and Wards Act (1890), S. 43 (1) — 
Ward’s marriage - Nature of enquiry. 

The District Judge before according sanction to a 
proposed match for the female ward should ascertain 
whether the proposed bridegroou is a suitable match, 
from the point of view of his physical health and 
financial circumstances. lie should also ascertain 
whether he is the only person acceptable to the girl 
and willing to marry her who is most snited for 
acceptance. The Judge should also examine whether 
there are any other cogent grounds by reason of which 
the consent to the marriage should be withheld. 

[Para 3] 

[Procedure for according sanction indicated.] 

The application for sanction should not be disposed 
of summarily and when serious allegations are made 
ngaiust tho family of the proposed bridegroom the 
Court should require the parties to adduce evidence on 
the issues and then decide after considering the 
evidence. [Para 3] 

Anno. Guardians and Wards Act, S. 43, N. 4. 

R. S. Dalir — for Appellants; F.F. Jakatdar and 
A. L. Hal we — for Respondent No. 1. 

Order.— This is an appeal against tho order 
of the District Judge according sanction to tho 
selection of one Anantkrishna as bridegroom 
for Mb. Motibai who is a ward subject to the 
superintendence of the District Judge. Tho 
point taken in the appeal is that the appellants 
raised a number of objections to the suitability 
of the boy and that as they were not given 
opportunity to prove those allegations, the 
order passed by tho District Judge is not sus¬ 
tainable at law. 

[ 2 ] A preliminary objection is taken on 
behalf of tho respondents as to tho maintain¬ 
ability of the appeal. It is pointed out that 
only certain orders passed in proceedings under 
tho Guardians and Wards Act are subject to 
appeal and that unless it is shown that a parti¬ 
cular order is specified in 5 .47 of tho Act, which 
doals with orders which are appealable, no 
appeal is maintainable. It seems to me that 
the objection is not well founded. An order of- 
a Court according consent to a selection of a 1 
bridegroom made by the guardian appointed by! 
the Court would, as has been held in Dahya J 
bhai Marghabhai v, Bai Diwali , A. I. R, (26) 
1939 Bom. 8 GG: (184 1 . C. 840) fall within S. 43 (l)J 
Guardians and Wards Act. That section per¬ 
mits tho Court to mako an order regulating the 
conduct or proceedings of any guardian appoin¬ 
ted by it. Now S. 47 (i) of tho Act makes orders 
of this kind expressly appealable. I therefore 
overrule the preliminary objection and hold 
that the order is open to appeal, 

[ 3 ] On the merits, it is quite clear that the 
learned District Judge has passed the order 
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without making any enquiry whatsoever. The 
kind of enquiry which a Judge should make 
before according sanction to a proposed match 
is indicated in the decisions in Dahyabhai 
Marghabhai v. Bai Dircali, A. I. R. (20) 1939 
Bom. 3G0 : (184 I. C. 8*40) and Monijan Bill 
v. District Judge, Bitbhum , 42 cal. 351 : 
(A. I. R. (2) 1915 Cal. 17). In the Bombay 
case, it has been said that the District Judge 
should ascertain whether the proposed bride¬ 
groom is a suitable match from the point of 
view of his physical health and financial cir¬ 
cumstances. He should also ascertain whether 
ho is the only person acceptable to the girl and 
willing to marry her who is most suited for 
acceptance. The Judge should also examine 
whether there are any other cogent grounds by 
reason of which the consent to the marriage 
should be withheld. In this case, serious allega¬ 
tions have been made regarding the family to 
which the proposed bridegroom belongs. Those 
allegations cannot be brushed aside lightly. 
When allegations of such type are made, the 
Court should not go merely by its impressions 
or content itself with the arguments advanced 
before it but should rather require the parties 
to adduce evidence on the points in issue and 
give its decision only after considering the 
evidence adduced. 

[4) In the Calcutta case the procedure to be 
followed by a District Judge is indicated thus: 

"The proj er procedure to be followed in cases of this 
description may now be briuly described. The guar¬ 
dian for marriage of the infant, who may have nego¬ 
tiated for the marriage, must apply to the District 
Judge for his sanction. Notice of the application 
Hiould be given to the infant, to the guardian of 
person if he happens to be different from the guardian 
for marriage, and also to such relations of the minor 
ns the Judge may deem necessary. He will then con¬ 
sider tlie objections and suggestions, if any, and then 
determine whether the proposal of the guardian for 
marriage is for the true welfare of the minor or whe¬ 
ther the marriage is unsuitable by reason of incong¬ 
ruity of age, inequality of rank and fortune or any 
1 iho reason. If, on the materials before the District 
Judge, lie is satisfied that the marriage is not unsuit¬ 
able, he will sanction it.” 

[5] The learned District Judge has, here* 
dealt with the matter in a summary, if not in 
a superficial, way. For these reasons, I set 
aside his order and send back the case for a 
fresh decision in the light of my observations. 
Costs incurred so far will abide the event. 
Counsel's fee in this Court ns. 25. 

M.K. Case remanded. 
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Nemichand Jawarmal—Appellant v. Bam - 
nidh Matlmraprasad and others — Bespon- 
dents. 

S- cond Appeal No. S02 of 1945, D/-20-12-1940. 

Tenancy Laws — Berar Alienated Villages 
Tenancy Law (1921), S. 43—Sale of one sub-divi¬ 
sion of survey number — Pre-emption by anti-alie¬ 
nated tenant of another sub-division. 

An ante-alienated tenant of a sub division of a sur¬ 
vey number is not entitled to pre-empt the sale by 
ante-alienated tenant of another sub division as under 
S. 43 the right of pre-emption is given to a co-tenant 
of the very holding which is transferred. The term 
‘holding* is not synonymous with survey number. 

(Paras 7 A 8] 

Y. 1’. Kelker — for Appellant; P. It. Padhyi — 
for Itespomlents. 

Judgment. — This second appeal is by the 
vendee in a suit for pre-emption. 

[ 2 ] The suit was instituted by respondent 1 , 
(hereinafter called the respondent) for pre-emp¬ 
tion of survey Nos. 55 -a/i and 55-B/l in mouza 
Katri, taluk and district Yeotmal. Respon¬ 
dent 1 is the ante-alienation-tenant of survey 
Nos. 55/l and 55/3. The vendors, respondents2, 
3 and 4, are the ante-alienation tenants of sur¬ 
vey Nos. 55-A/l and 55-B/l. These fields were 
sold to respondent 1 , for a consideration of 
Rs. 2,500. The plaint alleged that the consi¬ 
deration of rs. 2,500 stated in tho sale deed was 
false and that tho plaintiff was prepared to pre¬ 
empt the fields in suit for a sum of Rs. 1,200. 

[ 3 ] The trial Court found the market value 
of the laud to be Rs. 1,950 and fixed tho fail- 
price for pre-emption at that figure. The first 
appellate Court found that no more than 
Rs. 1,200 actually passed from the vendee to tho 
vendors. The appellate Court also came to tho 
conclusion that the market value of tho fields 
in suit was Rs. 1,200. In second appeal the 
appellant not only challenged the fair price 
lixed by the lower appellate Court but further 
contended that the suit was liable to be dismis¬ 
sed as it was not established that respondent l 
had any right of pre-emption under S. 43, Berar 
Alienated Villages Tenancy Law. 

[ 4 ] The respondent contended that as tho 
tenant of survey Nos. 55/l and 55/3, ho was a 
co-occupant and was entitled to pre-empt the 
sale of survey Nos. 55-A/l and 55-B/l- It*is 
true that under S. 173, Berar Land Revenue 
Code for tho purpose of chap. 14, dealing with 
pre-emption an "occupant in a survey-number' 1 
means a person having the right of an occu¬ 
pant, whether in his solo right or jointly 
with others, in that survey number, or in am 
portion of it. In virtue of this definition tho 
right of pre-emption given by tho Code can be 
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exercised even by an occupant in a Fub-division 
of a survey number. For the purpose of deter¬ 
mining the right of pre-emption tho entire sur¬ 
vey number including its sub-divisions is taken 
as one unit. Such is not the law when pre¬ 
emption is claimed under S. 43, Bevar Alienated 
Villages Tenancy Law, in respect of a transfer 
of the right of an ante-alienation tenant in his 
bolding. 

[5] Sub-section (l) of S. -43, Berar Alienated 
Villages Tenancy Law runs: 

"If tbe right or any part of the right of an ante- 
alienation teoant is trausfemd by sale . . . every co- 
tenant in the same holding shall have a right of 
pre-emption, and in default of co-tenants, the landlord 
shall have a right of pre-emption.” 

Under the above provision the right of pre¬ 
emption is given to a co-tenant in the very 
holding which is transferred or in default of a 
co-tenant to the landlord. According to tho 
learned counsel for the respondent the term 
“holding" is synonymous with “survey num¬ 
ber." The Berar Alienated Villages Tenancy 
Law does not speak of survey numbers. Sub¬ 
section (3) of S. 3 defines “holding" as “a parcel 
of land held by a tenant of a landlord under 
one lease or one set of conditions." 

[6] In tho record-of-rights the area and tho 
assessment of each of tho fields held by the 
respondent and the vendor are separately men¬ 
tioned. Thus the fields owned by tho respon¬ 
dent are described as No. 65/1, area 4 acres 19 
gunthas, assessment Bs. 3-10-0 and No. 55/3, 
area 3 acres 38 gunthas, assessment Bs. 7-7-0. 
The fields sought to be pre-empted are describ¬ 
ed as 55 -a/i, area 2 acres 10 gunthas, assess¬ 
ment Bs. 1-13-9 and 55-B/l, area 4 acres 19 
gunthas, assessment Bs. 3-13-9. Under s. 41 , 
Berar Alienated Villages Tenancy Law, an 
ante-alienation tenant is entitled to tho use 
and occupation of his holding in perpetuity 
conditionally on tho payment to his landlord 
of a rent equal to the assessment on tho land 
determined by tho Berar Land Revenue Code. 
So each of the above sub-divisions tho area of 
which was specified and the assessment in res¬ 
pect of which was apportioned at the settle, 
ment is a parcel of land held under one sot of 
conditions. Tho entire survey No. 55 cannot 
therefore be regarded as one holding. 

[7] If tho term 4 holding" be construed as 
(synonymous with ‘‘survey number” as con¬ 
tended for tho respondent, then under s. 45 , 
his fields 55/l and 65/8 can bo sold for arrears 
of rent duo from the vendeo in respect of fields 
55/-A/1 and 55-B/l. To hold that a tenant of a 
fiold tho rent of which has been separately 
fixed, is liable to lose his field for non-payment 
of rent due from another fiold which does not 

belong to him and is not cultivated by him, 


merely on the ground that both the fields 
happen to bo in tho same survey number, is not 
only manifestly unjust but is also entirely 
unwarranted by any of the provisions of tho 
Berar Alienated Villages Tenancy Law. Tho 
contention of the respondent cannot be accepted. 

[s] I therefore hold that (ach of the fields 
in survey Nos. 55-a/i and 55-B/l is a separate 
holding. As the respondent did not even allego 
that he was a co-tenant in either of tho hold¬ 
ings, ho had no right of pre-emption. In do- 
fault of a co-tenant, the right can be claimed 
by the landlord. But I am not concerned in 
the present case with the claim of the land¬ 
lord for pre-emption. 

[9] I feel fortified in the view I have taken 
by two decisions under the Centra] Provinces 
Tenancy Act which it may not be out of place 
to refer in this context. Tho decisions are : 
Ti tear am v.Ghasiram, 10 N. L. R. 129 : (a.I.R. 
(l) 1914 Nag. 38) and Son Singh v. Thakur 
Ram, 18 N. L. R. 48 : (A. I. R. (9) 1922 Nag. 21). 
It is no secret that the Berar Alienated Villages 
Tenancy Law was mainly modelled on tho pro¬ 
visions of the Ceutral Provinces Tenancy Act. 
The definition of "holding" iu the Alienated 
Villages Tenancy Law is the same as tho de¬ 
finition of "holding" in S. 2 (4), Central Pro¬ 
vinces Tenancy Act. In Tikaram -v. Seth 
Ghasiram, 10 N.L.R. 129 : (A.I.R. (l) 1914 Nag. 
38) (supra), Mittra A. J. C. held that where at 
tho instance of the tenant tho landlord without 
any intention of preserving intact tho joint 
liability for rent on two plots comprised in a 
bolding agreed to tho distribution of the rent 
on each plot separately, tho parent holding 
was split up into two holdings. As soon as the 
assessment in respect of a survey number is 
apportioned between its different sub-division, 
each sub-division is constituted into a separato 
holding within tho meaning of sub-s. (8) of 
S. 3, Berar Alienated Villages Tenancy Law. 

[10] As the respondent had no right of pre- 
emption his suit was liablo to bo dismissed. 
The question of fixing fair price for the pro¬ 
perty sold does not arise. 

[ill Accordingly the appeal is allowed. Tho 
decree of the lower appellate Court is sot aside 
and the plaintiff’s suit is dismissed. Thoappol- 
lant did not resist tho suit in tho Courts below 
on tho ground upon which ho has succeoded in 
this Court. Even in this Court the ground 
which has prevailed was taken as an additional 
ground at the hearing. In tho circumstances 
ho will get from tho respondent only half tho 
costs throughout. 

Q-M.J. Appeal allowed. 
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Mudholkar J. 

Jhalliram Battolal — Defendant — Appel¬ 
lant v. Doulalsingh Baltosinch—Plaintiff — 
Despondent. 

Second Appeal No. 704 of 1940, R/- 17-10-1949. 

T. P. Act (1882), S. 76 (c) — Changes of public 
nature—Taccavi dues —Liability of mortgagee in 
possession to pay. 

Taccavi dues are a charge of a public nature within 
the meaning of S. 7G (c); and, therefore, a mortgagee 
in possession is bound in the absence of a contract to 
the contrary to pay them out of the income. However, 
the liability of a mortgagee to pay charge of a public 
nature is conditioned by two circumstances one is 
that it should have been possible for him to pay those 
charges out of the income, and the other is that the 
liability to pay should have arisen after he entered 
into possession as a mortgagee. If these conditions 
are fulfilled then the mortgagee in possession will not 
be allowed to hold for himself the advantage gained by 
the default in paying the Government demand which 
he was at law bound to pay. [Paras 7, 8] 

Anno. T. P. Act, S. 7G N. 8 Pt. 17. 

A. L. llalice — for Appellant; It. J . Dhave and 
W. J). Pendharhar—for Respondent. 

Judgment. — This second appeal arises out 
of a suit for redemption. 

[ 2 ] The respondent had borrowed a taccavi 
loan from Government for improvement of his 
absolute occupancy holdings consisting of 8 
khasras. Later ho executed a mortgage with 
possession in favour of the appellant over this 
very land. Under the terms of the mortgage, the 
appellant was to remain in possession of the land 
and to pay the rent thereof. The mortgage- 
money was repayable within six years and the 
•appellant was to continue in possession till the 
amount was paid with interest. The taccavi 
loan remained unpaid and in the proceedings 
to recover the amount notice was issued to tho 
appellant. lie then made an application to the 
revenue officer who issued notice to him, stating 
that he was tho mortgagee in possession and 
that ho had obtained a money decree against 
tho respondent in execution of which ho had 
attached this very land. In his application ho 
prayed that the fields be sold for the realisa¬ 
tion of tho taccavi loan and the surplus left 
after satisfaction of the taccavi loan be paid to 
him towards tho mortgage debt and the money 
decree. Tho land was sold on 8-1-1925 and pur¬ 
chased by the appellant himself for Rs. 112. 
Tho sale was duly confirmed. 

[3] The appellant continued to bo in posses¬ 
sion of tho land till the year 1945 when he was 
dispossessed by the respondent. He therefore 
instituted a suit against the latter for possession 
of the field. Tho suit was decreed. Therefore 
tho respondent instituted a suit against the 
appellant for redemption of the mortgage. 
According to him the usufruct of the field was 


more than sufficient to pay off the mortgage-debt 
and that after taking accounts ho should be 
allowed to redeem the field for such amount as 
may be found still due from him to the appel. 
lant. 

[4J The appellants defence in the suit was 
that by virtue of the purchase he had become 
the full owner of the land and that as a result 
of the auction sale the respondent’s right to 
redeem was extinguished. Ho also contended 
that tho respondent had no right to maintain 
the suit without having the auction salo set 
aside. 

[5] The trial Court found that the respon¬ 
dent’s right to redeem had been extinguished 
by virtue of the auction sale and that the 
appellant has become a full owner of the land 
by virtue of his purchase. It did not give any 
finding on the question as to what amount was 
due from the respondent to tho appellant. 

[G) The respondent appealed against this 
decision to the lower appellate Court which 
held that he had a right to redeem the field 
and remanded the case to the Court of first 
instance to determine what amount, if any, 
was payable by the respondent to tho appellant 
for obtaining redemption. 

[7] It is contended in second appeal that the 
respondent has no right to redeem tho field. 
According to him the only covenant between 
the appellant and the respondent was that the 
appellant should pay tho rent to tho landlord 
and that as there was no covenant requiring 
him to pay tho taccavi loan, the salo of tho 
land by the Government for realising tho loan 
passed full title to him as auction-purchaser. 
It seems clear from the provisions of s. 76 (c), 
T. P. Act that a mortgagee in possession is bound 
in the absence of a contract to the contrary to 
pay out of the income, among other things, 
charges of public nature. No contract to the 
contrary with regard to the payment of taccavi 
loan is alleged by the appellant and therefore 
if a loan of this type is regarded as a charge 
of public nature, then it would follow that tho 
appellant was bound to pay it. In Chita Bhula 
v. Bai Jamni , 40 Bom. 483 : (A. I. R. (3) 1916 
Bom. 108), it has been held that taccavi dues 
are “a charge of a public nature within 
tho meaning of S. 7G (c). It it true that the 
liability of a mortgagee to pay charges of a 
public nature is conditioned by two circum¬ 
stances : one is that it should have been pos¬ 
sible for him to pay those charges out of the 
income, and the other is that the liability tc 
pay should have arisen after ho entered into 
lossession as a mortgagee. There are no plead¬ 
ings on the points and in the absence ot 
appropriate pleadings it is not possible to say 
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whether in £act the appeUanfc here was liable 
to pay the amount which was demanded by the 
revenue officer in the year 1925. I am referred 
to the fact that the taccavi loan was taken 
before the mortgage was executed and it is 
argued that tho appellant was not liable to 
pay it. This fact, however, does not conclude 
the matter and it can yet be shown that that loan 
or any part of it became duo after tho mort¬ 
gage was executed. The lower appellate Court 
while remanding the case lost sight of these 
two questions and I think it is necessary for a 
proper adjudication of the dispute that they 
should bo borne in mind by the trial Court 
while dealing with the case. I also think that 
the Court should give opportunity to the parties 
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Bose C. J. and Mangalmurti J. 
Kashi noth Shankarappa — Plaintiff - 
Appellant v. The A ew Akot Colton Ginning 
and Pressing Co. Ltd. — Defendant-Respon¬ 
dent. 

First Appeal No. 91 of 1945. D/. *25-8-1949. 

(a) Companies Act (1913), S. 91A (1) — Borrow¬ 
ings by Company from director. 

A company is entitled to borrow money from one of 
its own directors. Bat that is subject to tho funds, 
mentul position that the director, even though dis¬ 
closing his interest, does not take undue advantage cf 
his position because, fundamentally, the position of a 
director is very like that of a trustee and so the 
transaction must be fair and proper. [Para 13] 

Anno. Companies Act, S. 91A, N. 1. 


to amend their pleadings in the regard to their 
matters if they apply in that behalf, and to 
lead such evidence as they wish to. 

[8] As regards the question whether a mort¬ 
gagee purchasing at a sale held for realising a 
Government demand obtains an absolute title, 
tho answer would depend upon whether he was 
bound to pay that demand himself. As I have 
said, whether he was so bound in this case 
would depend upon the determination of two 
questions : whether he could have met the 
demand out of the income from the land in his 
possession, and whether the demand fell due 
after he entered into possession of the land. If 
the answer to both theso questions is in the 
affirmative, then, as held in the Bombay case 
to which I have just referred, as well as in the 
decision of their Lordships in the Privy Council 
in Deo Nandan Prashad v. Janki Singh , 44 
cal. 573 : (A. I. R. (3) 1916 P. 0. 227), he will 
not be allowed to hold for himself the advantage 
gained by the default in paying the Govern¬ 
ment demand which he was at law bound to 
pay. In that event the respondent would of 
coarse be entitled to redeem the property. 

M Another point which was sought to be 
raised on behalf of the appellant is that tho 
judgment in the suit brought by him against 
the respondent in the year 1946 for possession 
of the land operates as res judicata . I will say 
nothing about it but that is an aspect of the 
matter which can well be considered by the 
trial Court while dealing with the case. 

[lOl For all these reasons but subject to the 
observations made by me, I uphold the order 
of the lower appellate Court and dismiss the 
appeal with costs. Counsers fee in this Court 

RS. 15. 

V.S.B. Appeal dismissed. 


(b) Limitation Act (1908), Art. 60—Fixed deposits 
— Fixed deposits.not being payable on demand are 
not governed by this article. iPara 14] 

Anno. Limitation Act, Art. 60, N. 7, Pt. 5. 


(c) Limitation Act (1908), S. 19 — Signing of 
balance sheet by director of company — Acknow¬ 
ledgment of liability — Companies Act (1913), 
S. 133. 

The mere signing of a balance sheet by a director of 
a company does not operate to save limitation because 
the director in drawing up a balance sheet does not do 
so with the intention of acknowledging liability but 
under a duty where he is bound to set out, among 
other things, the claims made on the company. It is 
then for the directors, and later for the company, to 
pass on these claims and either accept them or reject 
them. [Para 18] 

Anno. Lim. Act, S. 19, N. 18, 19. 

(d) Evidence Act (1872), S.65 (e)—Applicability. 

Section 65 applies S. 74 only when the ori,jitial is a 

public document. A private sale-deed or mortgage, for 
example, cannot bo proved by tho production of a 
certified copy obtained from the Sub-Registrar’s Office. 

[Para 21 ] 

Anno. Evidence Act, S. Go, N. 6. 

(e) Limitation Act (1908), S. 14—“Same cause of 
action” - Winding up proceedings under S. 163 (1), 
Companies Act and action for recovery of debts — 
Companies Act (1913), S. 163 (1). 


The cause of action in winding-up proceedings under 
S. 163 (1) is the inability of the company to pay its 
debts and not, as in an action for recovery of the debt. 
The question of recovery does not arise until the 
winding up order has been made and a liquidator 
appointed. [Para 2 8] 

Anno. Lim. Act, S. 14, N. 18. 


(f) Limitation Act (1908), Art. 60 — Depositee- 

Banker and customer A lending money to D a 
company - Money so lent placed by the company 
m deposit with A - A might be described as B's 
financier but hardly as its Banker - But that would 
not necessarily preclude him from being a depositee 
within meaning of Art. 60. [Paras 4, 61 

Anno. Limitation Act, Art. 60, N. 2, 3. 

(g) Limitation Act (1908), Art. 60 — Parties 
regarding transaction as deposit. 

It is true that the mere use of the term Meposit 1 
cannot alter tho substance of the transaction, but as 
the dividing line between a deposit and a loan is bo 
fine, and as tho difference must to a large extent 
depend upon the intention of the parties, the fact that 
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they a?ree to regard their act as a deposit 4 is of 
importance. [Para 7] 

Anno. Lim. Act, Art. GO, N. *2, Sb. 

•/. R. Chandurkar -for Appellant ; V. L. Oke and 
R. S, Dabir — for Respondent . 

Judgment. —This is a plaintiffs appeal in a 
suit for recovery of Rs. 1,03,988 being Rupees 
79,519-12-9 principal and Rs. 24,403-4-0 interest 
on a deposit which the plaintiff made with the 
defendant. 

[*2] The defendant is a Ginning and Pressing 
Factory. According to the plaintiff the com¬ 
pany was obliged to finance cotton traders who 
sent their cotton to the factory for ginning and 
pressing, otherwise it was not possible to get 
their custom. In order to do this the com¬ 
pany had to borrow money. This money was 
borrowed from the plaintiff, among others, and 
the plaintiff sues for the amount which he says 
is duo to him. The plaintiff asserts that the 
company had the authority to borrow for the 
purpose aforesaid. The borrowing was made 
under the following circumstances. 

[3] The plaintiff acted a3 the company’s 
banker and lent the company money from time 
to time. The money so lent was placed by the 
company in a current account and later trans¬ 
ferred to a fixed deposit account. These deposits 
were cashed in or renewed from time to time. 
The latest, on which the suit is based, was 
for the sum set out above and was made on 
15-1-1940. It is evidenced by a fixed deposit 
receipt I!x. P-1. 

[4] Wo find this difficult to follow. If the 
plaintiff was the company’s bunker then cither 
the plaintiff would lend money to the company 
as and when desired or, he would keep the 
company’s money with him in his bank for the 
convenience of the company. If it was a case 
of the company keeping its money with the 
plaintiff then the deposit would be by the com¬ 
pany and not the plaintiff, and the person 
entitled to sue for its return would,bo the com¬ 
pany. If the deposit was made with money 
borrowed by the company from the plaintiff 
then the plaintiffs right would be to recover 
his loan. On the other hand, if the plaintiff 
were depositing money with the company nor¬ 
mally the company would be in the position of 
banker and not the plaintiff. It is not easy to 
see how the plaintiff was placing money with 
the company in fixed deposit in his capacity as 
a banker. The plaintiff might be described as 
the defendant’s financier but hardly as its 
banker. 

[ 5 ] It is evident from ?. W. 1 , Thombre that 
the moneys lent by the plaintiff from time to 
time actually passed bauds and were kept with 
the defendant and not with the plaintiff. He 


says he sometimes accompanied the secretary 
of tbe company when ho went to the plaintiff 
for taking the money borrowed by him and 
tells us: 

“The secretary used to agree with the plaintiff when 
borrowing money from him to pay back the amount 
on demand. The amounts lorrowcd from the plaintiff 
used to I* credited either into the current accounts or 

in the deposit account.With respect to the 

amounts deposited in the ‘deposit accounts’ tho plain¬ 
tiff Lad to make a demand after the general meeting 
and then if the fund-i were available he used to be 
paid off and if they were not available a fresh deposit 
receipt used to be passed to him by tho company.” 

The plaintiff also admits as P. w. 3 that “all 
the loans given by me to the company were 
advanced in cash by me.” 


[G] In the circumstances wo find it difficult 
to see where the relation of banker and custo¬ 
mer comes in if tho plaintiff was the banker, 
as he says ho was in his plaint. We feel tho 
plaintiff has taken up this position to try to 
bring his case within Art. GO, Limitation Act. 
However, even if the plaintiff was not a banker 
that would not necessarily preclude him from 
being a depositee within the meaning of Art. GO, 
Limitation Act, if tho transaction was really 
of that nature. 


[7] Exhibit P-l purports to bo a deposit re¬ 
ceipt and if the parties deliberately cho30 to 
consider their transaction a deposit and not a 
loan then we would find it difficult to hold 
that it was not intended to bo a deposit. It is 
true that “the mero use of the term deposit 
cannot alter the substance of tho transaction", 
(U. N. Mitra’s Law of Limitation and Prescrip¬ 
tion, Gth Edn., vol. II, p. 1202), but as tho divi¬ 
ding line between a deposit and a loan is so 
fine, and as tho difference must to a largo ex¬ 
tent depend upon tho intention of tho parties, 
the fact that they agree to regard their act as 
a deposit is of importanco. However, that in 
itself would not necessarily attract Art. GO. 

M The main ground of attack is that tho 
borrowing was ultra vires . Tho defendant 
company admits that tho plaintiff and others 
did make certain advances to tho company but 
it says that these have all been repaid. But 
that apart, tho defendant contends that tho 
borrowing was ultra vires . Todetormino this 
it will ho necessary to look to-the Memorandum 
and Articles of Association. 

[9] The objects of the company are there set 
out to bo to gin and press cotton. In order to 
achieve these objects the company is 6*^®? 
power either to purchase ginned or unginned 

cotton (cl. 3 (e)) or 

"to give money for tho purchase 

ether articles required for all or any of 

works of the company or to give money as advance 

for the said goods.” (Clause 3 (1)). 
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And in order to be able to give the money for 
this purpose the company is authorised 
<‘to borrow money . . . receipts passed for or by open¬ 
ing a current account in fcho creditors’shop .... or 
in any other way.” (Clause 3 (h)). 

[ 10 ] We hold ou this that the company was 
authorised to borrow money for the purpose of 
advancing it to traders. 

[11] The next question is whether it could 
borrow from one of its own directors. It is 
admitted that the plaintiff was the managing 
director at the date of the deposit in suit. The 
law as to this is set out in Ghosh’s Indian 
Company Law (7th Edn.), pp. 223 and 224. The 
main rule is that 

“a director is precluded from dealing on behalf of the 
company with himself and from entering into engage¬ 
ments in which he has a personal interest conflicting 
or which may possibly conflict with the interest of 
those whom he is bound by fiduciary duty to protect:" 
(p. 267 ibid). 

[12] But despite this, if the contract is for 
the benefit of the company it would bo upheld. 
But most of that is beside the point because, 
as Ghosh says at p. 268, 

. "Modern articles usually authorise directors to make 
contracts in which they aro personally interested, on 
disclosing their interest to their fellow-directors .... 
but the terms must be strictly complied with.” 

[13] We think such a provision is unneces¬ 
sary in India because S. 91-A (l), Companies 
Act contemplates a position in which directors 
are interested in contracts made with the com¬ 
pany, and all that is required is that there 
should be a full and frank disclosure of the 
nature of their interest. We hold, therefore, 
that a company is entitled to borrow money 
from one of it3 own directors. But that is sub¬ 
ject to the fundamental position that the direc¬ 
tor, even though disclosing his interest, does 
not take unduo advantage of his position be¬ 
cause, fundamentally, the position of a director 
is very like that of a trustee. He occupies/a 
fiduciary position and so the transaction mtet 
be fair and proper. 

***** 

[14] We come next to the question of limi¬ 
tation. As we said at the beginning of this 
judgment, the fact that the parties choose to 
call the transaction a deposit and not a loan 
has importance. But before Art. CO can apply 
not only must the transaction be a deposit but 
ihore must be in addition, "an agreement that 
it shall be payable on demand.” Exhibit p.i 
negatives suoh an agreement for it is not pay- 
able on demand. It is payable on a fixed date 
12 months hence. The whole point of the deposit, 
according to the plaintiff, was to save the com¬ 
pany the inconvenience of having to pay out 
farge sums of money on demand. That being 
eo, Art. 60 cannot apply for, as D. N. Mitra 

■1861 Nag./83 & 84 
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tells us in his Law of Limitation and Prescrip-j 
tion (Edn. 6), Vol. II, p. 1201, on the authority] 
of Bank of Upper India Ltd. v. Arif Hussain, 
A.I.R. (13) 1931 ALL. 39 at p. 62: (128 I. C. 772): 

“Fixed deposits in Banks, not being payable on 
demand, are not governed by this article. Article 115 
may apply to such deposits where on expiry of the 
term the amount would become payable as money 
lent." 

We hold, therefore, that the limitation was 
three years commencing from 31-7-1910. As the 
suit was filed on 16-6-1914 it is prima facie 
barred by time. 

[15] The plaint relies on the following matters 
for saving limitation: (l) an acknowledgment 
contained in Ex. P-12, a resolution of the Board 
of Directors dated 20-5-1911; ( 2 ) the Company's 
balauco sheets for 1910/41 and 1941/42 and 
1912/13; (3) an application by the plaintiff for 
liquidation made under s. 1G2, Companies Act. 
Tho plaintiff contends that S. 14, Limitation 
Act is called into play aud saves limitation. 
The fourth ground sot out in tiie plaint was 
abandoned before us. 

[16] Considering Ex.P-42 first. That does not 
save limitation for two reasons. Tho first is 
that it is not an acknowledgment of liability. 
One Pandurang Hadole informed the Board of 
Directors that a sum of Rs. 67,939 was due to the 
plaintiff in July 1936 and that the directors 
had offered to settle tho debt for rs. 65 , 000 . 
The plaintiff was again told to make a choice 
so that the matter could be placed before the 
general body of share-holders. This is not an 
acknowledgment of liability. It merely asks tho 
plaintiff to determine his attitudo so that the 
matter'ean bo placed before another body which 
would decide the question. 

[17] In the second place, even if it is an ac¬ 
knowledgment, it refers to the debt of rs. 67,939 
due in July 1936. As Ex. P-42 is dated 1941 it is 
beyond time because, beforo an acknowledgment 
can operate to save limitation it must be made 
before the limitation expires. 

[ 18 ] Turning next to the balance sheets. The 
mere signing of a balanco sheet by a director 
does not operate to save limitation because the 
director in drawing up a balance sheet does not 
do so with the intention of acknowledging 
liability but under a duty where he is bound to 
set out, amoDg other things, the claims made 
on the company. It is then for the directors, 
and later for tho company, to pass on those 
claims and either accept them or reject them, 

( See Ghosh’s Company Law, Edn. 7, p. 392 • 
See also Kandasanti Reddt- v. Suppammal 
45 Mad. 443 at p. 477: (A.I.R. ( 9 ) 1922 Mad. 104 )! 

[19] Actually no balance shoots were filed 
till 1915 though they were expressly relied on 
in the plaint. Thon on 28-4-1945 the plainitff 
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applied to file the balance sheet of 1940-1941. 
He expressly stated that lie did not want to 
adduce any oral evidence to prove it. In view 
of that ho was allowed to file it. But it trans¬ 
pired later that a balance sheet does not prove 
itself, therefore, the plaintiff made another 
application on 11-7-1945 for permission to file 
a copy from the Registrar aud contended that 
this proved itself. This document was rejected 
as filed too late. Both have been re-filed here. 

[20] Section 13 (3), Companies Act requires a 
copy of the balance sheet to be sent to every 
member at least 14 days before the meeting 
aud S. 134 (l) requires another copy to be sent 
to the Registrar after the general meeting of 
the share-holders. It is evident from the Act 
itself that these aro copies and not originals 
and there is nothing in the Act which makes 
these copies admissible in evidence. On the con¬ 
trary S. 131 (2) enacts that the original shall 
be open to inspection by any member of the 
company. Therefore we are relegated to the 
ordinary law of evidence. 

[21] Section G5, Evidence Act sets out the 
cases in which secondary evidence is admis¬ 
sible. It was argued that this falls under cl. (e) 
“when the original is a public document within 
the meaning of s. 74" becauso S. 74 states that 
the following are public documents, namely, 
"(2) public records kept in British India of 
private documents". The argument is not well 
founded. Section G5 applies S. 74 only when 
the original is a public document. It would, 
for example, be absurd to contend that a private 
sale-deed or mortgage can be proved by the 
production of a certified copy obtained from the 
Sub-Registrar's office and nothing more. 

I22l We suspect these copies were produced 
at a late stage of the case on purpose and con¬ 
sider that the objection to the admissibility of 
these copies is not a mere technicality. 

[23] It will bo recollected that a directors’ 
meeting was called for 27-4-1941 (Ex. D-86) and 
that all that was done on that day was to 
accept the plaintiff’s resignation as Chairman 
and appoint another in his place. Thereupon, a 
Becond meeting was called for 17-5-1941 (Ex. 69) 
and had to be adjourned for want of a quorum. 
The adjourned meeting was held on 20-5 1941 
(ex. P. 42) but no balance sheet was passed. 
Thereupon a general meeting of the share¬ 
holders was called for 1C-11-1941 to pass the 
balance sheet. This also had to be adjourned to 
the following day for want of a quorum 
(ex. P-90). At the adjourned meeting the share¬ 
holders then present refused topasstho accounts 
(Ex. p-9l). It was not till some 5 weeks later, 
namely on 30-12-1941, that the rival faction met 
and passed the accounts (Ex. P-63). But this 
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meeting, as has already been pointed:out, pur. 
ports to bo a continuation of the meeting of 
16-11-1941 which had to be adjourned for want 
of a quorum. It does not purport to be a fresh 
meeting freshly convened after due notice, etc. 

[24) Now under Art. 53 of the Articles of Assoi 
ciatiou a meeting which is adjourned for want 
of a quorum has to meet on the following day. 
It cannot meet on any other date. The reason 
for this is simple. If there is no quorum there 
can be no valid meeting, therefore the persons 
present cannot transact any business and can¬ 
not even adjourn their own meeting. Unless 
their Articles provide otherwise the only way in 
which they can validly meet again is by con¬ 
vening a fresh meeting after due issue of a fresh 
set of notices. Therefore, if the Articles provide 
that the adjourned meeting shall be held on the. 
following day it must be the following day or 
nothing. As Ex. P-G3 purports to bo a record of 
the adjourned meeting it is prima facie value¬ 
less because the meeting was held five weeks 
later and not on the following day. We cannot 
presume that the meeting was validly called 
afresh because on the face of it the document 
describes the meeting as the adjourned meeting. 
In the circumstances the impugned balance 
sheets were rightly rejected. They do not prove 
themselves, and, so far as the record goes, it 
would appear that they were validly rejected 
by the shareholders on 17-11-1941 (Ex. P-9l) and 
have never been validly passed sinco. For these 
reasons we hold that these balanco sheets da 
not operate as acknowledgments within the 
meaning of S. 19, Limitation Act. The other 
balance sheets of 1941/42 and 1942/43 have not 
been filed. We hold, therefore, that the claim is 
barred by limitation. 

[25] A point of estoppel was argued. But there 
can be no estoppel here becauso the plaintiff 
knew all the facts and himself brought about, 
most of the transactions by being present at. 
the meetings, and in many cases acting as< 
Chairman. 

* * * 

[2G] As regards the question of'limitation, 
we omitted by a slip to give a decision on the 
arguments advanced regarding S. 14, Limitation 
Act. The contention was that the plaintiff made 
an application to the Court under the Indian 
Companies Act for liquidation on 16-6-1941. This 
was dismissd on 16-6-1944. Ho contends that that, 
proceeding was founded upon the samo cause or 
action. With that we do not agree. 

[ 27 ] In the first place the liquidation pro- 
ccedings have not been filed. We have neither 
the application nor the order before us. Alljve 
have is an admission of the defendants when 
called upon to admit facts that an application 
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for liquidation was made on 1G-G-1944 and that 
the defendants in tho liquidation proceedings 
as well as here are the same. There is no 
admission that the cause of action is the same. 
They were called upon to admit that fact but 
did not do so. It was, therefore, incumbent on 
the plaintiff to prove it if he wished to rely on 
that for bringing his claim within limitation. 

[28l Tho grounds on which a company can 
be wound up are set out in S. 162, Companies 
Act. There are a number of them. Even if it 
bo assumed that the application was under 
9. 162 (v), namely, that the company was unable 
to pay its debts, S. 163 (l) shows that the ex¬ 
pression “unable to pay its debts” embraces 
three distinct concepts. There is nothing to 
show that the application was confined to this 
particular debt. But even if it was, the causo 
of action in winding up proceedings under 
S. 163 (l) is the inability of the company to pay 
its debts and not as here, as the recovery of the 
debt. The question of recovery does not arise 
until the winding up order has been made and 
a liquidator appointed. It is at that stage that 
the claims against tho company are enquired 
into and decided. Therefore the cause of action 
in those proceedings and the cause of action 
here were not tho same. It follows that s. 14 
is not attracted. 

[29] The appeal fails and is dismissed with 
costs. The cross-objection was not pressed and 
is also dismissed with costs. 

G.M.J. Appeal dismissed . 
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Bose C. J. and Mangalmurti J, 

Sobhagsingh Nawalsingh — Plaintiff — 
Appellant v. Pirthesingh Umraosingh and 

others—Defendants—Respondents. 

First Appeal No. 55 of 1948, D/- 18-3-1949. 

(a) Hindu law-joint family—Ouster from joint 
family property—What constitutes—Agreement to 
™intain ousted member-Eftect-Limitation Act 
(1908), Arts. 142 and 144. 

An allegation by a member of n joint Hindu family 
that he had been in exolusivo and adverse possession 
is not sufficient to constitute ouster from tho enjoy¬ 
ment of joint family proporty. Ho must establish that 
thiB was to the tnowledgo of the person excluded. Tho 
exolnsion from the portion in dispute must be com- 
plcte and total, otherwise there is no ouster. There¬ 
fore, if tho person setting up ouster has agreed to 
maintain the member, whom he says he has ousted 
from the proceeds of the estate in dispute there is no 
ouster and consequently limitation does not begin to 
run. Theso principles apply with suitable modifier 
tions even in some impartible estates. 

A r . . . , [Paras 5 and 9] 

Anno. Lim. Act, Arts. 142 and 144 N. 85. 

(b) Civil P. C. (1908), O. 12, R. 6-Admission by 
one party m pleading—Decision inconsistent with 
auch admission—Legality. 


If a fact is unequivocally admitted in a pleading 
the other side naturally makes no effort to prove it 
and it would be unjust and unfair to pick on stray 
pieces of evidence which might lend colour to the 
opposite view and decide on that iu the face of what 
is admitted. Not only would it be unfair, the law 
does not allow it either. [Tara 10] 

(c) Hindu law—Inheritance— Order or inheri¬ 
tance if can be changed by agreement. 

A title which has once vested cannot lo transferred 
or passed on to another except in ways allowed by 
law. A mere agreement to do so will not effect the 
transfer. There must be a proper conveyance. So also 
the order of inheritance canoot be changed by mere 
agreement: 23 All. 3S3 Ed. on. 

Consequently, any arrangement among members 
of a family which falls short of destroying title will 
not affect tho normal modes of devolution : 20 Mad. 
25G (P.C.), RcL on. [Para 16] 


(d) Hindu law— Family arrangement — One 
member agreeing to forego his right to claim par¬ 
tition in lieu of allotment of certain property for 
his maintenance—Agreement if binding on parties. 

Where a member of a joint Hindu family in settle¬ 
ment of his dispute agrees for valuable consideration, 
namely, the receipt of certain properties for his main- * 
tenance, to forego his right to claim partition, such a 
contract or arrangement would be good and binding 
on the parties to it and he would bo precluded from 
claiming partition and separate possession of his 
share subsequently irrespective of the fact whether 
the estate is partible or not: Case law referred. 

[Para 2$] 

(c) Hindu law— Impartiable estates—Imparti¬ 
ality arises because of inherent nature of estate or 
by custom. 

Impartiality can only arise in two ways : (1) 
becauso of the inherent nature of the estate (e.g, a raj) 
and (2) by custom; and, if by custom, then the custom 
must be ancient, certain and invariable : A.I.R. ( 15 ) 
1926 P.C. 10, Eel. on. [Para 3l] ' 

K. B. Tare—for Appellant; E. S. Dalir—for Ee $- 
pondents. 


I Judgment. —This is a plaintiffs appeal in a 
suit for partition and separate possession of 
property which, according to the plaintiff, is 
joint family property. The defendants are the 
plaintiffs nephew and nieces. The family tree 
is as under. 


(See family tree on page 260.) 

[ 2 ] The defences to tho action are : (l) that 
the estate is impartible and tho rule of pri¬ 
mogeniture applies, (2) an estoppel, (3) a family 
settlement, (4) ouster, and (5) fraud. The plain¬ 
tiff lost on the first three points and so his suit 
was dismissed. He appeals. 

[3] We will deal with the question of ouster 
first, and here we will assume for the moment 
that tho property is in truth and in fact parti¬ 
ble and that there is no primogeniture, what¬ 
ever members of the family may have thought 
from time to time. 

[4] The plaintiff pleaded that he was in joint 
possession of the ancestral property set out in 
Sch. A. The defendants denied his possession 
and pleaded that they have been in exclusive 
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Narayansingh 

I 


I 


Jalam Singh 
w. Mt. Maida Bai 

I 


Salamsingh 


Umraobai 


. I 

Kadubai 


Sardarsingh 

Shersingh 

ChainsiDgh 
w. Mt. Sigdor 


Sigdarbai 


Xawalsingh 


Uinraosingh 
w. Phundabai 

(deft. 2) 


I 

Motisiugh 

I 


i 

Kishoresingh 


I 

Bhanwarsiugh 


i 

Zabarsingh 


I 


Pritha-ingh 
(deft. 1) 


I 

Takatbai 
(deft. 3) 


I 

Jatanbai 
(deft. 4) 


and adverse possession from at least 19-G-1924 


I 

Chhatersingh 


I 

Sobbagsingb 

(plaintifl) 

I 

Kesbrisingb 


when the plaintiff’s father Nawalsingh gifted 
the property to defendant l's father Umrao- 
singh. 

[5] That of course would not be sufficient to 
constitute ouster from the enjoyment of joint 
family property. The defendants would have 
to establish that this was to the knowledge of 
the plaintiff, but though the defendants have, 
not used the word ‘ouster’ in their pleadings 
they contend that they have set out the facts 
which would constitute it. As exclusion and 
adverse possession were specifically pleaded all 
that was necessary was to show that this was 
so to the plaintiff's knowledge. This the defen¬ 
dants say they have done by setting out the 
plaintiff’s knowledge of the gift by Nawalsingh 
to Uinraosingh by reason of the plaintiff’s own 
statements (l) in Ex. D-33 at the mutation of 
192G consequent on the gift (Ex. D-llG)and (2) in 
a statement (ex. D-117) made in 1929. The first 
is referred to in para. 4 (a) of the written state¬ 
ment and the second in para. 7. The suit was 
not filed till 9-7-1942, so either date is beyond 
12 years. 

[Gl This, however, loses most of its force 
when we turn to the following statement in 
the written statement : 

“That in the year 1929 the plaintiff and the deceas¬ 
ed Umraosingh arrived at a final settlement with 
respect to the plaintiff's right of maintenance out of 
the ancestral joint family properly. The plaintiff was 
given the property shown in Sch. ‘B’ filed herewith in 
full satisfaction of his claim for maintenance." 

[7] This attracts the decisions of the Privy 
Council in Lakshmi Devi Garu v. Surya 
Narayana, 20 Mad. 25G at p. 2G8 : (24 I. A. 118 
P.c ) and Nit-man Singh v. Rudra Partab 
Narain Sir.gh, 48 ALL. 529 at pp. 538 and 539: 
(A. I. It. (13) 192G V. c. 100). As we understand 
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(deft. 5) (deft. G). 

those decisions, their Lordships draw a distinc¬ 
tion between impartiality and primogeniture 
and hold that an estate cau be impartible with- 
out being subject to the rule of primogeniture; 
thus, (the illustration is ours), though there 
can be only one zamindar at a time in certain 
zamindaris it does not follow that the selection 
must always fall on the eldest son. In given 
circumstances a brother might succeed (as in¬ 
deed one did in the present case) or an uncle, 
in much the same way as the manager of a 
joint Hindu family is normally selected by 
age and experience rather than by seniority of 
stock. So also, except in this one particular, 
there is no reason why the normal rules of sue- 
cession which ordinarily govern a joint Hindu 
family should not apply. That being the case, 
a widow of a deceased coparcener would be 
excluded because of the rule of survivorship. 
(Both cases were before the Hindu Women's 
Rights to Property Act.) In both those cases 
the plaintiffs were members of a joint Hindu 
family who would have succeeded in the 
ordinary way because they would get prefer¬ 
ence over the widows of deceased coparceners. 
For that reason in both cases their Lordships 
held that it did not matter as between the 
plaintiff coparcener and the defendant widow 
of a deceased coparcener whether the estate 

was impartible or not. 

[8] Next come the questions of limitation and 
ouster. In order to appreciate their Lordships 
decisions on these points it will, we think, be 
necessary to analyse what happens in an^im¬ 
partible estate, or one which the parties think 
is impartible. As we have said, there is usually 
one head, just as normally there is one mana¬ 
ger in a joint Hindu family. In one sense that 
person "owns" the whole estate and manages 
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it. ‘When we say “owns” we do not mean that 
the sole title resides in him, but that he is the 
one who is vested with authority and who 
exercises the attributes of ownership. The 
others are normally “maintained' by him. 
Therefore when one or more members agree 
that one alone shall be the head man, or 
zamindar, or manager, and agreo that they 
shall only claim maintenance out of the estate 
this does not necessarily alter the mode of suc¬ 
cession or operate as ouster, though, as wo shall 
show presently, such an agreement may, in 
given circumstances, operate as a contract 
which binds the actual parties to it. 

[9] On the question of ouster their Lord- 
ships point out that the exclusion from enjoy¬ 
ment must be a total exclusion. Now we do not 
think that by that is meant total exclusion 
from the entire joint family property because 
we think there can be ouster from a part of 
the joint estate just as much as from the whole: 
See Santosh v. Rama, 1949 N. L. J. l at p. 
10 : (A. I. R. (36) 1949 Nag. 305), based on 
the Privy Council decision in Raghunath Bali 
v. Maharaj Bali, 11 Cal. 717 : (12 I. A. 112 
P. C.). We think their Lordships mean by 
that that tho exclusion from the portion in 
dispute must be complete and total, other¬ 
wise there is no ouster. Therefore, if the person 
setting up ouster has agreed to maintain the 
ones he says he has ousted from the proceeds 
of the estate in dispute, there is no ouster and 
consequently limitation does not begin to run. 
We again instance the case of a family which 
selects a manager and invests him with autho¬ 
rity over the family estate while the others 
agree to accept money or property by way of 
maintenance. In that case there is no ouster 
becauso tho right to share in the joint family 
estate is conceded the moment a claim to 
maintenance by one with title is admitted. 
That is one of the ways in which joint family 
property is enjoyed. Every person does not 
have to be a manager, nor is it necessary for 
every one to associate himself with the manager 
in every act affecting the joint estate. Family 
property can be, and often is, divided for the 
better management of the whole without seve¬ 
rance of title and it is not necessary that these 
divisions should correspond in value to the 
share each would obtain on partition. A lazy 
member might well be content to manage but 
a small fraction of what he would receive on 
partition, and an unselfish and altruistio 
member could well accept a small allotment 
sufficient for his needs and maintenance and 
leave the rest for others — perhaps for tho 
better education of a younger child on whom 
all the hopes and aspirations of the family are 
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centred. The kinds of arrangement possible and 
the reasons which prompt them are infinite in 
variety. But in none of those cases would such 
a person lose title to the estate whatever the 
reasons which prompt the arrangement. He 
might, in given cases, be precluded from claim¬ 
ing partition or from going back on a family 
settlement, either because of a contract binding 
on him, or because of estoppel, but in no event 
would he lose title and shut himself and his 
heirs out from succeeding to the estate if his 
right to share, in however small and humble a 
way, is recognised. There is no ouster in such 
cases. As we see it, the Privy Council hold that 
these principles apply, with suitable modifica¬ 
tions, even to some impartible estates. 

[ 10 ] Now in the present case, the passage we 
have cited from the written statement imports 
a direct and unequivocal admission of the plain¬ 
tiff’s title within the meaning of their Lord- 
ships’ decisions. It sets out without ambiguity 
that in the final settlement the plaintiff’s right 
to maintenance out of the joint family pro¬ 
perty was recognised and given effect to. In 
the circumstances there was no burden on the 
plaintiff to establish that fact and it is useless 
to look to the evidence on the point because if 
a fact is unequivocally admitted in a pleading 
the other side naturally makes no effort to 
prove it and it would be unjust and unfair to 
pick on stray pieces of evidence which might 
lend colour to the opposite view and decide on 
that in the fact of what is admitted. Not only 
would it be unfair, the law does not allow it 
either. However, as this case may go further 
we will very briefly review the evidence on the 
point. 

[ll3 We have already pointed out that ouster 
was not specifically pleaded and though it is 
possible, if one wishes to avoid technicalities, 
to pieco together the ingredients necessary to 
constitute ouster from unconnected passages in 
the written statement the fact that it was not 
specifically pleaded does weaken the defendant’s 
position. But if one proceeds in this way and 
endeavours to piece together a plea of ouster 
from isolated passages then it is only fair to 
read the statement as a whole. When that is 
done the following picture emerges. 

[121 First there is the gift Ex. D-116 by 
Nawalsingh in favour of his eldest son Umrao- 
singh. It sets out that TTmraosingh is entitled 
to inherit on Nawalsingh’s death and that 
Umraosingh has become "full owner" of the 
property by reason of the gift. This was on 
19-6-1924. Next follows an application for muta¬ 
tion made by the donor Nawalsingh. This is 
Ex. D-112 and is dated 2-2-1926. It asks for 
mutation in favour of 
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“my eldest son Umraosingh who is entitled to succeed 
to the gad: according to our family custom.” 

[13J The donee Umraosingh was examined 
as a witness and he said (Ex. n-2G dated 9-4-1926): 

“There is a Gadi system going on in my family and 
so the eldest son becomes the sole proprietor. I am the 
eldest and so the property should be in my name. None 
of the brothers can raise any objection as they have 
got for their maintenance. 

••••••• 

Nawalsingh my father and my brother Motisingh were 
not getting on well and so they were sejarated .” 

[14] Now this statement of Umraosingh is 
not as strong as the statements made (also in 
mutation proceedings) in the case before the 
Privy Council in Nirman Singh v. Rudra 
Partab Narain Singh , 48 ALL. 529 : (A. I. R. 
(13) 1926 P. c. 100). The statements made there 
will be found at p. 534 of the report. But the 
Privy Council held that statements of this kind 
made in mutation proceedings had no reference 
to title. Their Lordships said, speaking of the 
judgment of the Judicial Commissioner’s Court, 

“Their Lordships think that its judgment is to a 
great degree based ou the mischievous but persistent 
error that proceedings for the mutation of names are 
judicial proceedings in which the title to and the 
proprietary rights in immovable property are deter¬ 
mined.” 

[15] We gathar that the force of these re¬ 
marks lie3 in the fact that an application for 
mutation does not, at any rate ordinarily 
involve or require an assertion of title but 
only of possession; therefore, if a family con¬ 
siders that because of the nature of the family 
estate the eldest son alone should have physical 
possession of the estate and set that out as a 
reason for mutation in his name such an asser¬ 
tion does not involve a denial or an abandon¬ 
ment of title with its concomitant, the right to 
withhold or lose all other benefits of ownership 
such as the right to be maintained out of the 
estate and so forth. 

[ 16 ] Once we get that far then we reach the 
position that there is no ouster, and if there is 
no ouster there can bo no loss of title. Now it 
is well established that a title which has once 
vested cannot be transferred or passed on to 
another except in ways allowed by law. A 
mere agreement to do so will not effect the 
transfer. There must be a proper conveyance. 
So also the order of inheritance cannot 
be changed by mere agreement : Jafri Begam 
v. Syed Ali Raza t 23 ALL. 383 : (28 I. A. 
Ill P. C.). Consequently, any arrangement 
among members of a family which falls short 
of destroying title will not affect the normal 
modes of devolution. That, we think, is what 
the Judicial Committee intended to point out 
in Lakshmi Devi Garu v. Surya Narayana , 

20 Mad. 256 at p. 265 : (24 I. A. 118 P. C.) 
where they say : 
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“Their Lordships do not find any sufficient evidence 
in the arrangement made by these documents of an 
intention to take the estate out of the category of joint 
or common family property so as to make it descendi- 
ble otherwise than according to the rules of law ap¬ 
plicable to such property. The arrangement was quite 
consistent with the continuance of that legal character 
of the property.” 

[17] So far we have examined only the as- 
sertions of those, who, according to the defen¬ 
dant’s present case, were asserting a hostile 
title. As we have seen, the assertions do not, 
according^ to the Privy Council, amount to 
ouster. Now we turn to the plaintiffs state¬ 
ment in those proceedings. It is Ex. D-33 dated 
9-4-1926. Ho said : 

“There is a Gadi system in our family and the eldest 
son gets the whole property and the other members of 
the family are only entitled to maintenance. The muta¬ 
tion of the whole property should be made in the name 
of Umraosingh, ray eldest brofcner.” 

Here we find the claim asserted that the plain- 
tifi and the other members of the family are 
entitled to maintenance out of the family pro¬ 
perty—in point of faot that had already been 
conceded. That was in 1926. 

[ 18 ] Three years later disputes broke out 
regarding the quantum apd manner of the 
maintenance. This was settled and Ex. D-117 
dated 15-10-1929 set out the terms of the com¬ 
promise. The plaintiff stated: 

“I used to live joint with you but from five years I 
am of my own accord residing separate from you. As 
there is the custom of succession to the Gadi in our 
family, there can be no partition of property and it is 
only the eldest son who is entitled to the Gadi and all 
property. In accordance with the same custom you 
have given the undermentioned movable and immova¬ 
ble property for food and raiment and for maintenance 
of children and the same has been received by me fully. 
And now I cease to have auy right to other remaining 
property and len den .” 

[19] The defendants admitted in their written 
statement that this was a family settlement 
and said: 

“That in the year 1929 the plaintiff and the deceased 
Umraosingh arrived at a final settlement with respect 
to the plaintiff’s right of maintenance out of the an¬ 
cestral joint family property. The plaintiff was given 
the property shown in Sch. ‘B’ in full satisfaction of 
his claim for maintenance.” 

[20] In our opinion the position which those 
statements raised is similar to the ones which 
occurred in the two Privy Council decisions, 
so we hold there was no ouster. 

[21] The plaintiffs later statements are with¬ 
in limitation, but they are of the same nature 
as the previous ones and do not help the defen¬ 
dant’s case on this point any more than the 
others. 

[ 22 ] The first of those was made in 1934. 
Motisingh’s son Zabarsingh sued the present 
plaintiff and the present defendant 1 and other 
members of the family for partition. The pre¬ 
sent plaintiff joined hands with the present 
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defendant l. They set up two inconsistent cases. 
They admitted (Ex. D-55 read with Ex. D-29) 
that the property then in suit was the present 
defendant 1’s ancestral property but pleaded 
that the then plaintiff's father, Motisingh, had 
separated and bad been given the property set 
out in the statement “in lieu of his share.” 
This was the main defence. In the alternative 
they set up ft totally inconsistent case of primo¬ 
geniture and impartibility. In the end they 

aet up limitation and pleaded : 

“Ike plaintifl's claim is barred by limitation as the 
laintiff's father separated in St. 1960 and in lieu of 
is share he got the property shown in list A ... and 
they cannot after such lapse of time claim any parti¬ 
tion as Nawalsingh and defendant 1 (Prithisingh) are 
in adverse possession from St. 1960.” 

The result is that if the assertions in 1926 and 
1929 amounted to ouster they were neutralised 
■by the admission of the present defendant 1 in 
the year 1934 that the property was joint family 
property which was not only capable of divi¬ 
sion but had actually been partitioned, so far 
•as one branch was concerned, in St. i960 
<Iex. d-55). As this was within 12 years of the 
earlier statements it interrupted the flow of 
adverse possession. The admission that the 
property was joint family property imported 
’the admission that those members who had not 
yet separated and had not been given their 
share, or property in lieu of their share, and 
who were beiDg maintained out of the family 
■estate still had title. The present suit was filed 
in 1912, that is to say, within 12 years of this 
implied admission of title, so the defendants’ 
case of adverse possession and limitation falls 
to the ground. 

128] It is true the defendants asserted therein 
the alternative that the estate was impartible 
■and that they had been in adverse possession, 
but adverse possession against whom ?—not 
against the present plaintiff whom they were 
•still maintaining out of the family estate, but 
against this other branch who are said to have 
separated in St. 1960 and taken their share. 

[24] The only other statement we have to 
•consider on this point is Ex. D-ilO dated 17-6- 
1940. This relates to a residential house. It 
seems that on Umraosingh’s death the plaintiff 
took forcible possession of the house in which 
defendant 1 , tjien a minor, was residing. The 
minor’s mother, Phundabai took up cudgels on 
‘her son’s behalf as his guardian. The plaintiff 
confessed his error and said that he 

“admits and agrees that he has no right or claim left 
4o any land whataoever of Prithisingh’s residential 
Jiouss or bada at Purni.” i 

[25] This admissiop is, however, limited to 
"the residential house which is only one of the 

'items in dispute and is valued at Rs.'iOOO out 
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of a claim for property worth Bs. 12 , 523 - 12 - 0 ; 
so it hardly affects the main position, quite 
apart from the fact that the statement is 
within two years of the suit. We hold there 
was no ouster. 

[26] We come next to the question of con¬ 
tract, and here reliance is placed for the 
defendants on the Privy Council decisions in 
Mantappa Nadgoioda v. Baswuntrao Nad- 
gowda, 14 M. I. A. 24 : (2 Sar. G48 P. c.) and 
Kanhai Lai v. Brij Lai, 40 ALL. 487 : (a.I.R. 
( 5 ) 1918 p. c. 70). The first of the two was a 
case for partition in which the defences of 
primogeniture and impartibility were taken 
and also of a family arrangement. The Privy 
Council held that it was not necessary to 
consider the first two questions because the 
plaintiff was in any event bound by the family 
arrangement. That arrangement was embodied 
in a deed under which the plaintiff admitted 
the defendant’s claim to primogeniture and 
admitted that he was only entitled to receive 
maintenance. In return for this the plaintiff 
wa9 given some land for his maintenance, and 
a house, and was released from liability to pay 
the family debts. 

[27] The position here is Bimilar. Whether 
or not there was a family arrangement at the 
mutation in 1926 it is undoubted that there 
was a dispute in 1929 which ended in a com¬ 
promise. The plaintiff undertook in effect not 
to press his claim for partition and to accept 
certain properties for bis maintenance. The 
agreement was given effect to and the plaintiff 
was placed in possession caused by the agree¬ 
ment and has been in possession down to the 
date of suit, that is to say, for some 13 years. 
As the Privy Council said in Kanhai Lai v. 
Brij Lai, 40 ALL. 487 at p. 495: (A.I.R. (5) 1918 
P. O. 70): 

“There is no question here of a conTeyanco of, or of 
an agreement to convey, any future right or expectanoy. 
or of an agreement to relinquish any future right or 
expectanoy. The question here is whether Lain Kanhai 
Lai did not by his acts in 1S92 debar himself from 
now claiming as a reversioner." 

[28] The position in tho prosent case is simi¬ 
lar though not the same. There is no question 
here of a relinquishment by the plaintiff of all 
his rights or his title to the estate. All he did 
was to agree for valuable consideration, namely, 
the receipt of certain properties for his main¬ 
tenance, to forego his light to claim partition. 
That sort of contract or arrangement would ha 
good and binding on the parties to it even i< 
the estate was partible, so whether the estate 
is partible or not, the plaintiff is bound and 
his suit for partition and separate possession 
must fail. We do not deoide here what the 
effect of this arrangement will be on the plain- 
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tiff’s successors or heirs. They are not before 
us, but we observe that Ex. D-117 does not pur¬ 
port to bind them. 

[29] We say that that sort of arrangement 
would be binding. We are aware that there is a 
difference of opinion on the point as Sir Dinsha 
Mulla points out at p. 402 of Edn. 10 of his 
Principles of Hindu Law, but with all respect 
to the Bombay and Madras Judges, who take 
the other view, Ramalinga v. Virupakshi, 7 
Bom. 538 and Arumuglia Chetty v. Ranga- 
natlian Chetly, 57 Mad. 405 : (a. I. R. (20) 1933 
Mad. 847), we prefer the Calcutta and Allahabad 
view Srimohan Thakur v. il lacgregor, 28 cal. 
7C9 at p. 786, Krishnendra Sarkar v. Debendra 
Nath Sarkar, 12 C. W. N. 793 and Rup Singh 
v. Bhabhuli Singh, 42 ALL. 30 : (A. I. R. (7) 
1920 ALL. 341). In'our opinion the Privy 
Council decisions in Mantappa Nadgowda v. 
Baswuntrao Nadgowda, 14 M.I.A. 24 : (2 Sar 
648 P.C.) and Kanhai Lai v. Brij Lai, 40 ALL. 
487 : (A. I. R. (5) 1918 P.C. 70) and particularly 
in the former case, indicate that such an agree¬ 
ment is binding on the parties to it though it 
cannot alter the course of legal devolution. 
This was also the dictum of their Lordships in 
Jafri Begam v. Syed Ali Raza, 23 ALL. 3S3 
at p. 392 : (28 I. A. Ill P.C.). That was not a 
Hindu law case but we can see no difference 
in principle between the Hindu and any other 
law which permits partition. 

[30] A subsidiary point was argued. It was 
said that Nawalsingh’s statements in Exs. D-112 
and D-llG were inadmissible because they were 
statements in his own favour. T. Venkata- 
ratnam v. T. Seshamma,'M Mad. 228 at p. 233 
and Pattabhiram v. Narayanamoorthi, A.I.R. 
(9) 1922 P.C. 102 : (100 I.C. 835) were relied on. 
We need not examine this because, for one 
thing we are finding against the plaintiff in 
any event on the other point and because, for 
another, the principal point of reliance is not 
on Nawalsingh’s statement but on the plain¬ 
tiff's admissions in Exs. D-33, D-117 and D-29 
read with D-55. 

[31] On this view of the case it is unnecessary 
to go into the question of primogeniture and 
impartibility, but as this may go further we 
will give our findings regarding them briefly. 
In the first place, it is, we think, clear that 
the course of inheritance cannot be changed 
by agreement, Jafri Begam v. Syed Ali Raza, 
23 ALL. 383 at p. 392 : (28 I.A. 111 P.C.). Im¬ 
partibility can only arise in two ways : (l) 
because of the inherent nature of the estate 
(e. g., a raj) and (2) by custom; and, if by 
custom, the then custom must be ancient, 
certain and invariable, see Martand Rao v. 
Malhar Rao, 24 N.L.R. 25 at pp. 27, 28 :(A.I.R. 
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(15) 1928 P.C. 10). The estate here is a zamin- 
dari and, as we have seen, there is nothing; 
inherent in its nature to render it impartible, 
nor is that pleaded. Therefore we are left with 
custom. 

[32-40] The earliest we hear of the estate is 
in 18G4 (Ex. P-13) though there is a reference 
to Jalamsingh and his ancestors in Ex. D-121. 
dated 30-12-18G2. The present estate of Bijori 
was either granted or continued by the Brit ish 
Government. Half the village (Bijori) was 
given in muafi rights to Jalamsingh and half 
to Shersingh. Both were conferred by the 
same letter of the Government of India, 
namely, 202 of 15-5-1865. Whether the grant, 
was of the proprietary rights in the village or 
only of the revenue is not dear. It might have 
been either. But, at the outset it becomes evi¬ 
dent that the primogeniture part of the defen¬ 
dants' case must fall to the ground because 
neither the plaintiff nor the defendants are 
descendants of Jalamsingh. They are collate¬ 
rals. Of course that would not prevent impar¬ 
tibility, but the moment primogeniture goes 
then the ordinary Hindu rules of devolution, 
would apply. (After discussing the documentary 
as well as oral evidence their Lordships came 
to the conclusion that tho evidence was not 
sufficient to support the custom of imparti¬ 
bility. The judgment then proceeds as followa) 

[41] A case of estoppel was set up, but we 
do not think there is any estoppel here because 
the representation regarding impartibility and', 
primogeniture did not originate with the plain¬ 
tiff but came from Nawalsingh and Umrao- 
singh. The plaintiff merely endorsed whai 
they said and consequently there was nothing 
that he did or said which engendered a belief 
on those points in their minds. We hold against 
the plaintiff, not on estoppel, but in contract,, 
as did the Privy Council. 

[42] In view of our finding on the point of 
family settlement tho plaintiff's suit was, io 
our opinion, rightly dismissed. The appeal fails 
and is dismissed with costs. 

E.S. Appeal dismissed.- 
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Mangalmurti J. 
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Such a duty upon the pawnee cannot be implied. 
[Articles in the case were sold seveu mouths after 

notice.] x7 , L para 12 J 

Anno. Contract Act, S. 1/6, N. 1. 

V. K . Sanghi, A . V . Kharc and T. B. Vendharkar 
—for Appellant; K. P. Vaidya — for Respondent I. 

Order. — This appeal will also dispose of 
Misc. (Second) App. No. 78 of 1944. 

[ 2 ] This is a continuation of the order passed 
by Pollock J. on 19-1-1948 whereby he referred 

the following issue to the lower Court: 

M What was the value of the pledged ornaments at 
the time of the sale by Seth Fulchand'?” 

[ 3 ] The trial Court has recorded evidence 

and given the following finding: 

“Thus the position is that the pledged ornaments 
contained 89j tolas [kataki) of dagi and it was sold at 
Ks. 80 per tola (kataki) whiob was a fair market price 
of this type of gold on that day. Such ornaments there¬ 
fore fetched an amount of Rs. 2512-8-0 on date 22-7- 
1937. Therefore my finding is that the value of the 
pledged ornaments on the date of the sale (viz. date 
22-7-1937) by Seth Fulchand was R9. 2512-8-0." 

[4-ll] The learned counsel for the appellant 
has challenged the finding that the pledged 
ornaments contained 83j tolas (kataki ) of dagi 
gold. According to the learned counsel the total 
weight of the ornaments pawned by the insol¬ 
vent Ramnarayan (respondent 2 —appellant in 
Misc. App. No. 78 of 1944) was lSli tolas. (His 
Lordship went through the evidence and agreed 
with the findings of the trial Court on the 
question of the weight and price of the gold 
and also agreed with the concurrent findings of 
the lower Courts that the ornaments were sold 
by Seth Fulchand in 1937.) 

[12] The last contention of the learned coun¬ 
sel for the appellant was that the notice given 
under s. 176, Contract Act, was not a reason¬ 
able notice of sale of the ornaments within the 
meaning of that section. According to him it is 
not a reasonable notice of the sale because the 
sale did not take place within a reasonable time 
of the expiry of the period prescribed in the 
notice which was 8 days in this case, but it 
took place about 7 months thereafter. This very 
point was raised in Eesarivial v. Suryanara - 
yanamurty , 114 I. o. 820: (A.I.R. (15) 1928 Mad. 
1022 ) and it was held that it is not necessary 
that the pawnee who gives notice of sale should 
sell within a reasonable time thereafter. In 
that case we get the following observations : 

*Tt will be seen that no question was raisod in this 
ease Kunjbeharilal v. Bhargava Commercial Bank , 
40 All. 622 : (A. I. R. (6} 1918 All. 863) a a to whether 
the pawnee who had complied with the requirements 
of 8.176 by giving reasonable notice of the sale was 
thereafter bound to sell the pledged jewels within a 
reasonable time after the oxpiry of the period mentioned 
in this notioe. In the earlier case in Prog Narain v. 
MulChand, 1897 A.W.N. 160: (10 All. 636) which arose 
under B. 107 of the Aot it was held that if a vendor of 


goods who has a lien thereon elects to exercise his 
right of sale or for recovering the damages due to him, 
by reason of the defendant’s breach of the contract, ho 
must not only give reasonable notice to the vendee of 
the intended sale, but he is also bound to exercise his 
right of re-sale within a reasonable time after the date 
of the breach. When the purchaser of the goods fails 
to perform his part of the contract cither bv not taking 
the goods sold to him or by not paying for them the 
seller has two course® open to him, viz., (1) he may 
either sue for the price due to him, in which case he 
must retain the articlo sold which will have to be 
delivered over to the veudee on his compliance with 
the decree for the payment of tho price ; or (2) he 
may claim damages for the breach of the contract 
on the part of the defendant, the amount thereof 
being the difference between the contract price and 
the market price of the goods 6oid on tho date of 
the breach. In the latter case the amount of damages 
to be decreed to the vendor will depend upon the price 
which the thing sold will fetch if it is re-sold within 
a reasonable time from the date of the breach. If the 
vendor, therefore, elects to exercise his power of sale 
under S. 107 the re-sale must be made within a reason¬ 
able time from the date of the breach. Section 107 
also makes it clear that the vendee who has com¬ 
mitted the breach has no claim to the property so 
that if it fetches more in the re-sale than the price 
due to the vendor ho has no right to claim the excess, 
but if it fetches less the difference will be the damages 
which he has to pay to the vendor. But the position 
of a pawnee is quite different. He holds the pledge as 
security for the debt due to him from the pawnor and 
though he ha9 got the right to sell, he is not bound to 
Bell at any particular time. So loDg as the security is 
ample, it may not be to his interest to sell it but if 
the security is insufficient and the debtor has no 
other means of paying it will be to his interest to 
realise the debt by the 6alo of tho things pledged as 
speedily as possible. Ho has also to consider the ques¬ 
tion whether the market for the goods is a rising or a 
falling one. Further at whatever time he may 6ell tho 
things pledged, they are sold as the property of tho 
pawnor and the latter is entitled to the surplus pro¬ 
ceeds of the sale after tho debt is fully discharged; 
and tho pawnor has also until a sale is actually made 
the right to redeem the pledge : (6ee S. 177, Contract 
Act). All theso provisions show that the power of sal© 
is ono which is conferred on the pawnee to be exer¬ 
cised for bis benefit according to his discretion in 
order to realise the debt due to him for which the 
pledge is a standing security. In order to oxercise the 
power of sale all that tho pawnee need do is to giyo 
reasonable notice of tho intended salo. If be does so 
he requires no further authorisation or permission of 
the pawnor to effect the actual sale. 

It seems to mo that though tho case of a pawueo 
may be analogous to tho case of an unpaid vendor of 
goods having a lien thereof for tho damages due to 
him, as regards the requirement of giving reasonable 
notice of sale, the analogy goes no further as the 
rights of au unpaid vendor and of a seoured creditor 
are essentially different, Seotion 176 does not say that 
the pawneo who gives notice of sale should sell within 
a reasonable time thereafter and I do not think that 
in the case of a pawnee 6uch a further duty should be 
implied. If the contention of tho defondant is upheld 
and tho pawnee boing bound to sell within a reason¬ 
able period alter tho expiry of tho time given in his- 
notice should be debited with the price whioh tho. 
thing pledged would havo fotched if sold, then it will 
follow that the pawnor also would havo no right there¬ 
after .to redeem the pledge-a view whioh is dearly 
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opposed to Lis right as declared in S. 177. 

I am, therefore, of opinion that the learned Subordi¬ 
nate Judge was wrong in holding that the plaintiff 
was bound to sell the pledged jewels within a reason¬ 
able time from 1 9-1924, and that the defendant 
should, therefore, be credited with the price the jewels 
would have fetched if the sale was then held. I am of 
opinion that the accouni between the parties should 
he taken on the footing of the sale which was held in 
January, 1926.” 

[I am in respectful agreement with these obser¬ 
vations. The articles in that case were sold 
about 15 months after the expiry of the period 
given in the notice of the sale while the corres- 
ponding period in the present case is only 
7 months. I must make it clear here that there 
is no complaint in this case from the pawner 
that he has suffered in any way from the delay 
of 7 months in the sale after the expiry of the 
period mentioned in the notice, and I am not 
called upon to decide what would be the legal 
position when such a complaint exists. 

[13] The appeal, therefore, fails and is hereby 
dismissed. The appellant shall pay the costs of 
respondent 1 of this appeal. Respondent 2 shall 
bear his own costs of this appeal. Costs in the 
lower Courts as ordered by them. Counsel’s 
fee Rs. 50 subject to certificate. 

M.K. Appeal dismissed. 
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Mudiiolkar J. 

Balwant Gcpal—Appellant v. The Ceramic 
Industries Ltd., Chanda — Respondent. 

Second Appeal No. 719 of 1914, D/-16-4-1949. 

(a) Companies Act (1913), Sch. 1, Regns. 24, 
25, 26 — Forfeiture of share — Requirements — 
Burden of proof—Invalid notice—Effect. 

Before a forfeiture of shares can be made, all the 
provisions prescribed in that behalf in the Articles of 
Association of the company should be fully satisfied 
and unless that is done the forfeiture is ineffective, and 
the burden is on the company to establish that the 
forfeiture was according to the provisions contained in 
the Articles of Association. [Paras 3 and 7] 

Where the managing agent of a company sent a 
notice to the 6hare holder styled as "notice before for¬ 
feiture for non-payment of call money” and it did not 
appear that the contents of the notice were authorised 
Ly the Board of directors : 

IJcld , that the notice was invalid and did not effect 
forfeiture. ^ [Para 8] 

Anno. Companies Act, Sch. 1, Regn. 24, N. 1; Regn. 

25, N. 1; Regn. 26, N. 1. 

(b) Companies Act (1913), Sch. 1, Regns. 27, 28 

— Sale of invalidly forfeited shares — Remedy of 
former shareholder is to claim damages from 
company. [Para 12] 

Anno. Companies Act, Sch. 1, Regn. 27, N. 1; 

Regn. 28, N. 1. 

B. G. Shiras — for Appellant; J. P. Dioivedi and 
A . B. Chauley—for Bespondent. 

Judgment. —This appeal arises out of a 
suit for a declaration that share certificates 
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Nos. 529 and 530 held by the plaintiff in the 
“Ceramic Industries Company Limited” con¬ 
tinue to belong to him and that he is a share¬ 
holder in that company. The suit was decreed 
by the trial Court but dismissed by the lower 
appellate Court. 

[ 2 ] It is an admitted fact that the appellant 
did purchase shares Nos. 529 and 530 in the de¬ 
fendant company. Each share is of the face 
value of R3. 50 and admittedly the appellant 
has paid only Rs. 20 in respect of each of them, 
A notice was issued to him in common with 
other shareholders on 15-1-1941 calling upon 
him to pay the balance of the call money on 
or before 31-1-1941. Admittedly, the appellant 
did not pay this money. Thereupon the Manag¬ 
ing Agent of the respondent company sent a 
notice to the appellant on 20-3-1941, styled as 
“Notice before forfeiture for non-payment of 
call money”. Despite receipt of this notice, the 
appellant did not pay the call money. There¬ 
after, the Managing Agent of the respondent 
company informed the appellant on 3-2-1943 
that his shares were forfeited and that they 
would be sold by the company at his risk. 
Certain correspondence ensued between the ap¬ 
pellant and the respondent company after this 
and the appellant was informed that his shares 
were sold by them to one Seth Foolchand 
Motilal Banthia on 5-2-1943. 

[3] A number of contentions were taken by 
the appellant in the lower Court but as this ifl 
a second appeal his learned counsel restricted 
his argument to only one of them. The con¬ 
tention is that the notice dated 20-3-1941 which 
was served upon him is not a valid notice. 
According to him, befora a forfeiture can be 
made, all the provisions prescribed in that 
behalf in the Articles of Association of the 
company should be fully satisfied and unless 
that is done the forfeiture is ineffective. 

[4] In support of his argument he has placed 
reliance on Pioneer Alkali Works , Ltd. v. 
Amiruddin Shalebhoy , 60 Bom. 461 : (A. I. R« 
(13) 1926 Bom. 341), Premila Devi v. Peoples 
Bank of Northern India Ltd., A. I. R. (2W 
1938 P. C. 284 : (I.L.R. (1939) Lab. l) and a few 
other cases. In my opinion, it would be suffi¬ 
cient to refer to the Bombay and Privy Council 
cases alone. 

[ 5 ] In the Bombay case the following obser¬ 
vations of Lord Justice James in Johnson v. 
Lyttle s Iron Agency , (1877) 5 ch. D. 687 : (48 
L.J. Ch. 786) were cited with approval at p. 464: 

"It was the established rule of the Court of Chancery 
and of the Courts of Common Law that no forfeiture 
of property could be made unless every condition 
precedent had been strictly and literally complied 
with. A very little inaccuracy is as fatal as the 
greatest. Here the notice is inaccurate. It is, thereforei 
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toad, and the forfeiture is invalid. I may add that, as 
at present advised, I think that the time for the pay- 
ment of the call could not properly be fixed by a mere 
-verbal direction to the secretary; it ought to be fixed 
by a formal resolution of the directors.” 

[6] In the other case, their Lordships have 

observed as follows at pp. 2SS and 2S9 : 

“This may seem to be somewhat technical; but in 
the matter of tho forfeiture of shares, technicalities 
must be strictly observed. And it is not, as is some- 
times apt to be forgotten, merely the person whose 
shares are being forfeited who is entitled to insist upon 
the strict fulfilment of conditions prescribed for forfei¬ 
ture. For, the forfeiture of shares may result in a 
permanent reduction of the capital of a company." 

[7l The principle underlying these two cases 
supports the argument of the learned counsel 
for the appellant. Thus, it is necessary for the 
respondent company to establish that the for¬ 
feiture was according to the provisions con¬ 
tained in the Articles of Association. The 
relevant articles are 26 and 27. They are in the 
following terms: 

“(26) If any member fails to pay any call or instal¬ 
ment on or before the day appointed for payment 
thereof, the Directors may at any time thereafter 
during such time as the call or instalment remains 
unpaid, serve notice on such member or on the persons 
(if any) entitled to the share by transmission requiring 
him to pay tho same, together with any interest that 
may have accrued and any expenses that may have 
been incurred by the Company by reason of such non¬ 
payment and stating that in event of non-payment 
on or before some day to be named iu tho notice (such 
day not being less than 14 days from the date of 
such notice) and at some place (either the Registered 
Office of the Company or at some other place at 
which calls of the company are usually made payable) 
the shares in respect of which the call was made or 
instalment is payable will be liable to be forfeited . 

(27) If the requisitions of,such notice are not 
complied with any shares in respect of which such 
notice has been given may at any time thereafter 
before payment of all calls or instalments or interest 
and expenses due in respect thereof be forfeited by the 
Directors who shall record a Minute to that effect. 
Such forfeiture shall include all dividends declared in 
respect of the forfeited shares and uot actually paid 
before the forfeiture.” 

It is clear from these Articles that tho Direc¬ 
tors alone can decide about a forfeiture, that 
they must give notice to the share-holdor 
concerned stating clearly the amount payable 
and the date by which the payment is to be 
made and stating also that in the event of 
non-payment by a particular date the share 
will be liable to be forfeited. It is further 
clear that it is only when the notice is not 
complied with that a forfeiture can be made 
and that the fact of forfeiture has to be 
recorded in tho minutes of tho Board of 
Directors. 

fe] The notice relied upon by the respondent 
company is Ex. D-20. I will reproduce the 
celevant portions of that notice 

“Ihe Directors have resolved that notice bo sent 
4o tho Bhare-holdore requesting them to be more 
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definite in paying the share calls and that if the 
money is not paid within a month from the date of 
posting the notice, the question of forfeiture of those 
shares will be considered by the Board of Directors. 
You are, therefore, requested to remit the said sum 
of Rs. GO to the Registered Office of the Company, at 
Babupeth, Chanda, on or before 20-4 1941. 

In the event of non-payment of the said call on or 
before 20-4-1941, the shares in respect of which such 
call was made will be liable to bo forfeited." 

It is clear from what I have quoted that the 
decision of the Board of Directors is embodied 
solely in para. 1. The contents of the other 
two paras do not, on their face, appear to 
be authorised by the Board of Directors. Now, 
in para, l no specific date by which payment 
is to be made is set out. It is a technical defect 
but defect it is and as such, even by itself, it 
invalidates the notice. It is true that in paras. 

2 and 3 a specific date is mentioned but there 
is nothing to show that this date was the one 
resolved upon by the Board of Directors. 
Then, agaiu, there is a graver defect in the 
notice. The notice does not say that upon 
failure of the appellant to pay the money 
within a month from the date of posting the 
notice, the shares will be liable to be forfeited. 
What it says is that the question of forfeiture 
will be considered by the Board of Directors. 
There is clearly a difference between a liability 
to forfeiture and tho possibility of a forfeiture. 
As the matter was left so vague, it was, I 
think, not open to the respondent compauy to 
forfeit those shares on the basis of such a 
notice. 

[9] There is also another and stronger reason 
why I think the forfeiture is invalid. The 
notice on which reliance is placed was given 
on 15-1-1941 but the forfeiture took place on 
3-1-1943. It is admitted by the respondent 
company that soon after the notice of forfeiture 
was given, tho matter relating to the appel¬ 
lant’s shares was considered by tho Board of 
Directors and that though somo other shares 
were forfeited, his shares were not forfeited. 
Considering this fact along with tho contents 
of the notice, it will be perfectly clear that it 
was uot the intention of the Board of Direc¬ 
tors to give a notice of forfeiture to the 
appellant. It is true that the Managing Agont 
did say that the shares would be forfeited 
unless payment was made by 20-4-1941, bvit 
this action of his does not, on the face of the 
notice, appear to have been authorised by the 
Board of Directors. It is quite obvious that 
the Managing Agent cannot arrogate to himself 
the power or authority of the Board of Direc¬ 
tors and that what he says is no substitute for 
a resolution by the Board of Directors. 

[ 10 ] It is, however, argued on the basis of 
Arts. 74 and 76 of the Articles of Association 
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that the Managing Agents had all the powers 
of the Board of Directors. In so far as the 
management of the concern is concerned, these 
articles confer on them all the powers of the 
Company itself but there is nothing in the 
articles which confers upon the Managing 
Agents powers other than those of manage¬ 
ment. Now the right of a share-holder to hold 
a share and to continue to be regarded as—in 
a sense—one of the proprietors of the Com¬ 
pany is not a matter which has any connection 
with the "management” of the concern. 
Therefore, clearly, the Managing Agents could, 
on their sole authority, do nothing which 
affected the rights of a share-holder. 

[llj I am, therefore, clear that the forfeiture 
of the appellant’s shares was without proper 
basis and is consequently invalid. What, then, 
is the effect of this ? Can the appellant get 
back all his rights which the Board of Direc¬ 
tors have purported to take away from him ? 
I am referred to Art. 35 of the Articles of 
Association which runs thus : 

“An entry in the Minute Book of the Directors of 
the Company of the forfeiture of any shares or that 
any shares have been sold to satisfy a lien of the 
Company shall be sufficient evidence as against all 
persons entitled to such shares were properly forfeited 
or sold and such entry and the receipt of the Com¬ 
pany for .the price of such shares shall constitute a 
good title to such shares. The Directors may cause 
the name of the purchaser to be entered in the 
register ns a member of the Company in respect of 
the shares sold to the purchaser and the purchaser 
shall not be bound to see to the regularity of the pro¬ 
ceedings or to the application of the purchase money. 
The remedy of the former holder of such shares and of 
any person claiming under or through him shall be 
against the Company exclusively and in damages 
only.’* 

[12] It is clear from this that if shares which 
have been even invalidly forfeited are sold by 
the Company, the only remedy of the former 
holder of such shares would be to claim 
damages from the Company. (See New Balfos 
Eersteling , Ltd. v. Randt Gold Mining Co., 
1904 A. c. 165 : (73 L. J. K. B. 384). The shares 
have admittedly been sold by the respondent 
company on 5-2-1943. Therefore, all that the 
appellant can claim is damages. lie has, how¬ 
ever, not made such a claim in the plaint and 
so the respondent company urges that his suit 
ought to be dismissed as untenable. As no 
reliance was placed on Art. 35 in the Courts 
below, the appellant did not think it necessary 
to amend his plaint and claim damages, at 
least in the alternative. It would be a bit hard 
on him if the suit is dismissed for want of a 
proper prayer. No question of limitation is 
involved as the prayer arises out of tho same 
cause of action as the one on which the relief 
for declaration is founded. In the interests of 


justice, I therefore think that the appellant 
should be allowed to amend his plaint and so 
also should the respondent be allowed to 
amend his written statement, if he wants to do 
so. This can only be done in the Court of first 
instance. So I set aside the decree of the lower 
appellate Court and send back the case to the 
Court of first instance for a fresh decision in 
advertence to the above remarks. Costs shall 
abide the event. 

G.M.J. Case remanded. 
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Mudholkar J. 

Mst. Amthulbi w/o Sayyad Ambya—Appel¬ 
lant v. Sitaram s/o Hiralal — Respondent. 

Misc. Second Appeal No. 304 of 1944, D/- 21-7-1949. 

(a) Provincial Insolvency Act (1920), S. 75(1), 

Proviso (2) - Second appeal — Transfers by insol¬ 
vent annulled as fraudulent—Order under S. 4 
though relief sought under S. 53 — Second appeal 
—Competency. # _ 

Certain transfers were sought to be avoided under 
S. 63, Insolvency Act. But the insolvency Court 
treated the matter as one under S. 4 and annulled the 
transfers on the ground that they were fraudulent: 

Held, that for the purpose of deciding the question 
whether an appeal lay against the order the matter 
was to be regarded as one under S. 4 and therefore 
the appeal was competent. ^ [Para 3] 

Anno. Provincial Insolvency Act, S. 75 N. 6. 

(b) Provincial Insolvency Act (1920), S. 54-A — 
Right to apply — Receiver not appointed — Non- 
scheduled creditor if can apply for annulment. 

Where no Receiver has been appointed in the case 
any creditors including those who had not been 
scheduled can make the application for annulling the 
transfers made by the insolvent: A. I. R. (20) 1933 
Nag. 365 and A.I.R. (18) 1931 Pat. 14, Bel. on; A.I.R. 
(18) 1931 Lah. 651, Dissent. [Para 4] 

Anno. Provincial Insolvency Act, S. 54-A N. 1. 

(c) Civil P. C. (1908), O. 22, Rr. 3, 4 and 9- 
Proceedings for annulment of fraudulent trans¬ 
fer — Death of petitioner pending proceedings — 
Question of abatement, if arises — Subsequent 
application of legal representative-Competency— 
Provincial Insolvency Act (1920), S. 54-A. 

The right of a creditor in the case of a fraudulent 
transfer to move tho Court for the annulment of it is- 
not “a right to sue” the transferee of the insolvent s 
property. It, therefore, docs not fall within tho pur¬ 
view of O. 22, Rr. 3 and 4, Civil P. C., so as to make 
the applications of persons claiming through a creditor 
untenable by reason of his death pending an applica¬ 
tion for annulment, as in these cases no question of 
abatement arises. [ pa ™ « 

Anno. 0. P. C., O. 22 R. 8 N. 2; O. 22 R. 4 N. 2, 
O. 22 R. 9 N. 2. 

(d) Civil P. C. (1908), O. 9, R. 4 - Insolvency— 

Creditor’s application for annulment of fraudule 
transfer—Dismissal in default— Subsequent appi- 
cation by his legal representative is not barren. 
A. I. R. (6) 1919 Cal. 108, Bel. on. ^ [Para bj. 

N. B. Chandurkar—for Appellant ; S. N. Kherde - 
j;ar — for Respondent . 

Judgment. — This order will govern the 
disposal of Misc. S. App. Nos. 804 and 305 o£ 
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1944 both of which arise out of insolvency pro¬ 
ceedings. , , . 

[2] The appellants in both the appeals are 

transferees of certain properties belonging to 
the insolvents. The transfers in their favour 
have been annulled on the ground that they 
are fraudulent. 

[ 3 ] A preliminary objection is taken in each 
case to the effect that no appeal lies. It is 
argued that the transfers having been sought 
to be avoided under S. 53, Insolvency Act, no 
second appeal lies. The insolvency Court, how¬ 
ever, treated the matter as one under s. 4, 
Provincial Insolvency Act and, therefore, what¬ 
ever the view of the lower appellate Court, for 
the purpose of deciding the question whether 
an appeal lies, the matter must bo regarded as 
one under S. 4, Provincial Insolvency Act. I, 
therefore, hold that the appeals are competent. 

[4] Now as to merits. The first point taken 
by the learned counsel for the appellants is that 
the applications for annulment of the'two 
transfers were not tenable as the person who 
made the applications was not scheduled as a 
creditor when the applications were made. In 
support of this argument, the learned counsel 
refers to S. 54-A, Provincial Insolvency Act and 
to the decision in Purnachand v. Ramchander, 
A. I. R. (IS) 1931 Lah. 651 : (132 l. c. 5S9). The 
view taken by the Lahore Court did not com¬ 
mend itself to the late Court of the Judicial 
Commissioner which, in Sitaram v. Mst. 
Nathi Bai, 30 N. L. R. 35 : (A. I. R. (20) 1933 
Nag. 365), took tho same view as the Patna 
High Court in Mt. Bechni v. Sheikh Saqidue, 
0 Pat. S39 : (a. I. R. (18) 1931 Pat. 14) and held 
that the restrictions imposed by S. 54-A apply 
only where a Receiver has been appointed in 
the case. Hero, there is no Receiver and so any 
creditor could make tho application. 

M The second point taken is that the previous 
applications made by Hiralal, through whom 
the respondent claims, having abated upon his 
death, the present applications were untenable. 
It seems to mo that the question of abatement 
cannot arise in a case like this. Here, the pro¬ 
perty having already vested in the Court for 
the benefit of the creditors of the insolvent, it 
is the Court and not a creditor which really 
has the “right to sue." What a oreditor does 
or can do is merely to move the Court to take 
a particular action for the benefit of tho general 
body of creditors. The right of a oreditor to 
move the Court is not “a right to suo" the 
transferee of the insolvent's property. It, there¬ 
fore, does not fall within the purview of 0 . 22 , 
Rr. 3 ana 4, Civil P. C. 

[6] Apart from that, what happened here 
■was that in each oaso the application of tho 
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creditor Hiralal was dismissed in default. Such 
a dismissal does not bar a subsequent applica¬ 
tion as has been held in Abdul Aziz v. Habib 
Mistri, 49 I. C. 229 : (A. I. R (C) 1919 Cal. 108). 
The present applications beiug fresh ones by 
Hiralal's legal representative, they are main¬ 
tainable, as indeed such applications by Hiralal 
himself, had he been alive, would have been 
maintainable. The second point, therefore, fails. 

(7) The last point is that the insolvents had 
only life estate in the properties in question 
and they having died, their creditors cannot 
lay any claim to them. Such an argument is 
hardly available to those who are themselves 
transferees from the allegedly limited owners 
of the properties in question. Apart from that, 

I may point out that no evidence was led on 
this point in the insolvency Court and so the 
finding must go against the appellants. Of 
course, this finding would not bind persons who 
claim tho properties in their own right and not 
through the insolvents. 

(8) No other point was or could successfully 
be urged. 

(9) Tho appeals are without substanco and 
therefore dismissed with costs. Counsel’s fee 
Rs. 25 in each appeal. 

il J.K. Appeal dismissed. 

A. I. R. (38) 1951 Nagpur 269 [ C. N. 73.] 

V. R. Sen J. 

Bnddulal Bhunnal and others—Plaintiffs 
Applicants v. Mahabir prasad — Defendant — 
Non-applicant. 

Civil Revn. No. 550 of 1947, D/• 14-9-1949. 

Civil P. C. (1908), Ss. 2 (2), 96, 115, O. 22, R. 3 
—Other remedy open. 

Wbero the Court rejects tlic application for making 
the preliminary decree in a mortgage suit final oil tho 
ground that one of the plaintiffs having died before 
the preliminary decree and his legal representati\o 
not haviug been brought on the record the whole suit 
abated the rejection amounts to a decreo and no revi¬ 
sion is tenable as an appeal lies. [Paras 1, 2, 3] 

Anno. C. P. C., S. 2 (2), N. 6, S. 96, N. 2; S. 115, 
N. 8; O. 22. R. 3, N. 26. 

P. P. Padhye — for Applicants; D, T. MangaU 
murti -for Non-applicant. 

Order. — The plaintiffs filed civil suit No. 
11-A of 1941 on 4-9-1941 to enforce the olaim 
arising out of the deed of mortgage executed 
by the defendant. A preliminary deoree for 
foreclosure was passed on 12-8-1942. On 26-7- 
1945 the applicants filed an application for 
making tho decreo final. An objection was 
raised by the non-applicant that the original 
plaintiff 13, Jamanlal, had died on 10-4-1942 
before the preliminary decree for foreclosure 
was passed. His legal representatives were nob 
brought on record and consequently the whole 
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suit had abated and the preliminary decree for 
foreclosure was a nullity. The findings of the 
lower Court were that plaintiff 13 died on 10-4- 
1912, that the suit had abated as a whole and 
rejected the application for making the decree 
final. These findings are challenged in the revi¬ 
sion before me. 

[2] The question is whether revision is ten- 

able. In my opinion the rejection of the appli¬ 
cation amounts to a decree against which an 
appeal lies. This view finds support in Subba- 
lakslimi Animal v. Bamalinga Chetly, 42 Mad. 
52 : (A. I. R. (G) 1919 Mad. 709); Bhutnath Jana 
x. Tara Chand Jana, A. I. R. (s) 1921 cal. 551: 
(59 I. c. 177); Nathu Mai v. Udc Bam, A. I. R. 
(19) 1932 Lah. 214: (137 I. C. 273) and Nathusa 
v. Mohammad Siddiquc, Misc. F. A. Mo. 333 of 
1943, D/- 2-7-1915, where it is held that an order- 
dismissing an application for a final decree by 
a mortgagee which purports to decide finally 
the rights of parties so far as the mortgage in 
suit is concerned nud has the effect of dismiss¬ 
ing the plaintiff's suit amounts to a decree and 
is appealable as such. , 

[3] Tho cases to which reference was made 
by Shri P. R. Padhye, counsel for the appli¬ 
cants are distinguishable. Tcjnath Dube v. 
Lobiath Dube, 2 N. L. R. 7 was a case in which 
tho decision of the Court on the question of 
the right to sue was appealable under S. 588 (is). 
Civil P. C. It was held that an order directing 
that a suit shall abate is not a decree nor 
appealable as such. In the case before me the 
application for making the decree final was 
opposed and dismissed. Ishwari Prasad Singh 
v. Baghubanslal, 13 Pat. 379 : (A. I. R. (21) 1934 
Pat. 225), was a case relating to the order post¬ 
poning tho passing of the final decree till after 
the disposal of the appeal against the prelimi¬ 
nary decree. It was held that such an order 
was not a decreo and was not appealable. 
There is no postponement in the present case. 
Govindrao v. Narayan, I. L. R. (1945) Nag. 885: 
(A. I. R. (32) 1945 Nag. 277) deals with a case in 
which an order was passed dismissing the 
application to make a decree absolute on the 
ground that the application was premature. It 
would appear from the discussion at p. 888 that 
Pollock J.’s decision in Nalhusay. Mohammad 
Siddiqui, Misc. F. A. No. 333 of 1913, d/- 2-7- 
1915, was accepted. In the present case there 
is the final decision of tho application debar¬ 
ring the plaintiff from making the decree abso¬ 
lute. Shri P. R. Padhye also points out that 
as there is no decree, an appeal cannot be filed 
as laid down in Baliram v. Manohar, I. L. R. 
(1943) Nag.*241: (A. I. R. (30) 1943 Nag. 204 F.B.). 
Tho course which the plaintiffs should adopt is 
to apply to the lower Court to draw up a final 


decree. If the Court refuses to draw up H 
decree, on an application made by the party 
aggrieved, the matter may bo set right in revi 
sion. I, therefore, hold that an appeal lies and! 
there can be no application for revision. 

D-H. _ Order accordingly. 
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Hidayatullah and R. Kaushalendra 

Rao JJ. 


Kundanbai w/o Jainarayan —Defendant 
— Appellant v. Satnarayan and others — 
Plaintiffs—Respondents. 

First Appeal No. 59 of 1912, D/- 7*7-1949. 

(a) Hindu law—Joint family property—Ancestral 
property—Property in hands of sons. 

Where a person dies leaving two sons one of whom 
has a son the property of the deceased is ancestral 
and joint in the hands of the 6ons. [Para 23] 

(b) Civil P. C. (1908), O. 22, R. 4 (1)-Inaction 
of legal representative — Admission — Estoppel— * 
Evidence Act (1872), S. 115. 

The duty of bringing the legal representatives on 
the record of a case rests upon the plaintiff in that 
case. Consequently, where a defendant, who was a 
member of a’joint Hindu family, dies pending suit 
the inaction of his brother in not volunteering as a 
legal representative and allowing the deceased’s widow 
to be substituted as defendant cannot be used as an 
admission that he had no interest in the joint family 
property or even as an estoppel. [Para 28] 

Anno. Civil P.C., O. 22, R. 4, N. 6, Pt. 4; Evidence 
Act, S. 115, N. 3. 


(c) Civil P. C. (1908), S. 64 — Effect of attach¬ 
ment—Accrual of interest by survivorship—Hindu 
law—Joint family property. 

An attachment normally has only the effect of pre¬ 
venting alienation and does not confer title. Bnfc when 
an attachment in execution takes place, it has the 
effect of creating a charge by operation of law so that 
it suspends the accrual of interest by survivorship. 
There is also no doubt that if an attachment mado 
during the execution of a decree ceases to subsist, the 
interest of a coparcener who dies, passes by survivor¬ 
ship to the other coparceners. The property which 
thus passes can no longer be attached. [Para 30] 

Anno. Civil P. 0., S. C4, N. 6, Pt. 1. 

(d) Civil P. C. (1908), O. 21, R. 28 - Stay order 
by transferor Court—Transferee Court’s power to 
raise attachment. 

Where on the date on which an attachment is 
raised by the transferee Court, thero is an order of 
stay passed by the transferor Court in force, tho juris¬ 
diction of the transferee Court would bo looking. 

[Para 81] 

Anno. Civil P. C. f O. 21, R. 28, N. 1. 


(e) Civil P. C. (1908), S. 42 -Power to consider 

ater happenings. „ 

It is open to tho transferee Court to t ike into 
ccouut later happenings. Thus, when the decree 
ecomes unenforceable, the transferee Court can ta e 
but fact into account and pass orders which it con¬ 
fers fit. [ parn 353 

Anno. Civil P. 0., S. 42, N. 1. 

(f) Civil P. C. (1908), Ss. 41 and 42 — Jurisdic- 
ion of transferee Court, how long continues— 

r»f attachment — Civil P» C. (1908), C/. > 


R. 57. 


1931 
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Till a certificate is sent as required by law, the 
jurisdiction to resume proceedings (unless withdrawn 
or stayed) remains in tlie transferee Court but tho 
attachment which has been once raised by that Court 
would not revive again because an order raising an 
attachment is final. [Para 3G] 

Anno. Civil P. C., S. 42, N. 3, Pt. 1; 0. 21, R. 57, 
N. 7. 

A. Y. Klxare and T. B. Pendharkar — for Appel¬ 
lant ; Dr. T. J . Kedar — for Respondents. 

Hidayatullah J.—The defendant Kundan- 
bai is fche appellant. This suit was brought by 
one Murlidhar (since deceased and represented 
by his legal representatives) under 0. 21, R. G3, 
Civil P. C., for a declaration that a half share 
in a saw mill, a ginning factory and a house 
situate at Chanda, which had been attached in 
Exn. case No. 3/26 of the Court of the Addi¬ 
tional District Judge, Wardha, was not liable 
to attachment and sale. The plaintiff succeeded 
in obtaining the said declaration and hence 
this appeal by the defendant. 

[2] Before dealing with tho appeal proper, 
it is necessary to state some facts. Kundanbai 
was the plaintiff in Civil Suit No. 3 of 1926 of 
the Court of Additional District Judge, Wardha. 
This suit was against one Goverdhan and 
involved a claim for money and possession of 
some factories, eto. On 5-7-1927 there was a 
compromise between Goverdhan and Kundan¬ 
bai but later Goverdhan resiled from the com¬ 
promise. The Court instituted an enquiry into 
the fact of compromise and during tho pen¬ 
dency of the proceedings Kundanbai applied on 
7-11-1928 for the appointment of a receiver. 
On 16-11-1928 Goverdhan was appointed re¬ 
ceiver and on 5-12-1928 one Sagarmal (brother 
of Murlidhar and father-in-law of Goverdhan) 
became Govordhan's surety in the sum of 
Rs. 1,50,000. Goverdhan failed in his conten¬ 
tions about tho compromise and a decree in 
terms of the compromise was passed on 7-11- 
1930. This is EX. D-l. 

[3] On 16-3-1932 Goverdhan was declared an 
insolvent in Mis. case No. 74 of 1931. The pos¬ 
session of the factories was, therefore, handed 
over to Kundanbai on 30-11-1930. Kundanbai 
filed an application calling upon Goverdhan to 
render accounts for tho years 1927-28 and 
1928-29 and also prayed that the amount found 
duo be recovered from Sagarmal. Both Gover¬ 
dhan and Sagarmal raised various pleas bub on 
2-2-1932 the Court held that Goverdhan hod been 
appointed a receiver and was liable to render 
accounts and that Sagarmal was his surety and 
was liable to pay the money due from Gover¬ 
dhan with interest as also to make good the 
income received by Goverdhan during his 
management. 

[4] Against this order Goverdhan and Sagar¬ 


mal filed separate appeals. That of Goverdhan 
was dismissed in toto , but Sagarmal succeeded 
partly. It was hold that under the terms of the 
surety bond Sagarmal was liable only for tlie 
money part of the decree and tho return of 
the factories, but was not liable for fche income 
from the factories for which Goverdhan 
might be unable to account. The order of the 
Judicial Commissioner’s Court was passed in 
F. A. No. IS of 1932 decided on 23-9-1932 and is 
Ex. D-4. The liability of Sagarmal was thus 
for Rs. 65,000 and interest thereon. 

[ 0 ] Meanwhile the decree-holder Kundanbai 
had applied for the transfer of the decree to 
Chanda on 31-3-1932 and on 2S-6-1932 a certifi¬ 
cate was issued by the Additional District 
Judge, Wardha, for the execution of the decree 
and the enforcement of Sagarmal’s bond. An 
attachment of the suit properties was also 
effected. 

[6] Sagarmal applied on 10-10-1932 for the 
recall of the certificate, but on 14-10-1932 his 
prayer was rejected. On 22-10-1932 Sagarmal 
again applied for tho recall of tho certificate 
on various grounds. On 18-2-1933 (sent on 
23-2-1933), he secured an order staying tho 
execution from the transferor Court but on 
1-4-1933 Shri Telang, Additional District Judge, 
Wardha, rejected his second application {vide 
Ex. D-3). Sagarmal, thereupon, appealed to the 
Court of tho Judicial Commissioner. The Judi¬ 
cial Commissioner's Court set aside Shri 
Telang’s order and remanded the case to deter¬ 
mine Sagarmal’s liability: F. A. No. 78 of 1933, 
dated 16-2-1931. Meanwhile the transferee Court 
at Chanda passed two orders which are quoted 
below as they have a considerable bearing upon 
this case. The first order is dated 3-9-1934 and 
reads as follows: 

"3 2-34: Decree-holder by Mr. A. B. Jodhi, judg¬ 
ment-debtor (sic). Under the stay order dated 23-2-33 
from Additional District Judge, Wardha, tho sale 
cannot take placo under (until) the question of liabi¬ 
lity of the judgment-debtor is finally decided. That 
point is not yet decided. Thus I keep the attachment 
pending and strike ofl the case from tho file as infrue- 
tuous. Cost on judgment-debtor Rs. 24.** 

Meanwhile the Judicial Commissioner’s Court 
remanded the case to tho trial Court, Wardha, 
for determining Sagarmal’9 liability under tho 
bond. Subsequent to this the Jearned Addi¬ 
tional District Judge, Chanda, passed the fol: 
lowing order: 

"10-3-34: Decree-holder by Mr. Joshi, objeotor by 
Mr. Dcshmukh. The decree-holder submits that tho 
case has been remanded by the High Court for fresh 
trial and decision. The decree which is sought to bo 
oxecuted thus failed and all tho proceedings aro now 
quashed. Tho attachment cannot now subsist. Tho 
attachment is now withdrawn. The costs inourred by 
the parties shall abide the fresh decision of the suit. 
The objection case fixed for this day is also filed,” 
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Both these orders are given in Ex. D-G. 

[ 7 ] Sugarmal died at Chanda on 4-8-1935. 
Kundanbai then applied to bring Satnarayan 
(natural son of Murlidhar) on the record as 
legal representatives of Sagarmal on the alle¬ 
gation that the boy was adopted by Sagarmal. 
Murlidhar opposed the application on the ground 
that the boy had not been given in adoption. 
The Court accordingly substituted Mt. Jijibai 
(widow of Sagarmal) as the legal representative 
and sent an intimation to the Chanda Court. 
This was on 31- 10-193G, vide Ex. r>-7. 

Cs! Kundanbai filed a fresh application at 
Chanda on 1 1-4-1939 (Ex. n-10). In col. 10 of 
the application the mode of execution was 
described as: 

"The property of the surety ns per the accompany- 
ing list may be attached and sold by auction and the 
plaintiff’s amount may be satisfied." 

To this application Murlidhar objected on the 
ground that ho and Sagarmal formed a joint 
Hindu family, that the property was joint 
property of which he was the sole surviving 
coparcener and that inasmuch as attachment 
was not effected while Sagarmal’s interest 
lasted, it cannot now bo proceeded against. 

[9] This objection was disallowed by the 
execution Court on 1G-7-1940, vide Ex. P-2. It 
was held that Sagarmal anl Murlidhar wero 
joint and the business at Chanda was joint 
family business in which each had a moiety. 
It was also held that the properties were already 
attached before, but as execution was stayed on 
22-10-1932 {sic) the attachment had been kept 
pending. The fresh attachment in 1939 was 
only by way of abundant caution. The learned 
Additional District Judge held that inasmuch 
as the attachment was not withdrawn when 
the application was dismissed, the second at¬ 
tachment was only a revival of the first attach¬ 
ment which was made in Sagarmal’s lifetime. 
It was, therefore, held that the decree-holder 
Kundanbai could sell Sagarmal's interest. 

[10] The decree-holder did not file any suit 
to make the other half interest also liable to 
attachment and sale and so nothing more need 
be said about it. Murlidhar filed the present 
suit within one year for a declaration as stated 
in para, l abov’e. 

[11] The trial Court held that the two 
brothers were joint and that the property was 
also joint. It further held that the attachment 
had been withdrawn in 1934 and since the 
second attachment was sought to be made after 
Sagarmal’s death, it could not affect Sagar- 
mal’s interest which had already passed by 
survivorship to Murlidhar. In the result, the 
plaintiff was granted a declaration that Sagar¬ 


mal's half share which had passed to Murlidhar 
was not liable to attachment and sale. 

„ [ 12 J In the present appeal the appellant 
Kundanbai challenges tho finding regarding 
the jointness of the two brothers and the 
jointness of the family property. Her conten¬ 
tion is that tho business and the property wa 3 
solely the property of Sagarmal. She also con- 
tends that the transferee Court at Chanda 
could not 1 act after 18-2-1933 when the stay 
order was passed by the transferor Court, since 
the powers of the transferee Court wero with¬ 
drawn after that date. It is obvious that the 
appellant must succeed even if one of these 
contentions is held to bo sound. We take up 
the two contentions separately. 

[ 13 ] We take up first the question whether 
the brothers formed a joint family. The case 
of tho plaintiff was that Bhikraj migrated from 
Bikaner State to Calcutta about 1870. Bhikraj 
and his two sons Sagarmal and the plaintiff 
formed a joint Hindu family. The family was 
governed by the Mitakshara School of Hindu 
Law. The family carried on business at Cal¬ 
cutta and Burma under the name of Bhikraj 
Sagarmal till the year 1919-20. Then the family 
moved to Chanda and there it started business 
under the name and style of Bhikraj Sagarmal 
and had constructed and started a saw mill in 
the year 1912-13. A few years later a ginning 
factory was also added to the saw mill. 

[14] According to the plaintiff, Bhikraj died 
in 1921 and in 1932 the name of the firm was 
changed to Murlidhar Bagla. Sagarmal died 
in 1935 leaving behind him a widow by name 
Jijibai and the plaintiff became the sole owner 
of the property of tho family by survivorship. 

[15] The defendant Kundanbai denied all 
these averments including the facts that the 
family was governed by Mitakshara law which 
fact she had admitted in the objection case, 
vide Ex. P-15 dated 17-2-1940. 

ClGl The plaintiff led evidence to show that 
tho family was a joint Hindu family. (His 
Lordship after discussing the evidence held 
that the brothers were joint and proceeded :) 

[ 17 - 21 ] It was argued that the conclusion of 
the trial Court that the property became ‘ances¬ 
tral’ in the hands of the sons is wrong because 
the phrase ancestral property does not apply 
to property of a Hindu father when it devolve 
upon his sons. In support of this, the learned 
counsel referred to Karsondas Dharamsey v. 
Gangabai, 32 Bom. 479 : (10 Bom. L. R- 184) 
where Beaman J., made a distinction between 
joint family, joint family property and joint 
ancestral family property. This case makes a dis¬ 
tinction between these three classes but does not 
show that tho property inherited by the sons 
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from the father can never be described as 
‘ancestral.’ Reference is also mode to Baijnath 
y. Maharaj Bahadur, 8 Luck. 2S : (A. I. R. (19) 
1932 Oudh 158) where a Division Bench held 
that the Sanskrit word 'pitamaha’ means all 
paternal male ancestors of the father and thus 
•ancestral property can only mean property 
belonging to the grandfather and his ascen¬ 
dants. This case supports the appellant. But 
this case cannot be taken in isolation. 

[92] In Baijnath v. Maharaj Bahadur, 8 
Luck. 29 : (A. I. R. (19) 1932 Oudh 158) the 
learned Judges were at pains to reconcile their 
decision with that in Ml. Lakhpati v. Parme- 
shwar Misra, 5 Luck. 031 : (A. I. R. (18) 1931 
Oudh 109) and later in Mt. Sirtaji v. Algu 
Opadhiya, 12 Lack. 273 : (A. I. R. (23) 193C 
Oudh 33l) one of tho learned Judges ISrivas- 
tava J.) was required to explain again the 
decision in Baijnath v. Maharaj Bahadur, 
$ Luck. 28 : (A. I. R. (19) 1932 Oudh 15$). We 
must read the three cases together. On read¬ 
ing the three cases together it would be found 
that thero is nothing in them which would 
. show that the property was not ancestral. 

[23] In Mulla’s Hindu Law, para. 223 (p. 213), 
ancestral property is described thus : 

"All property inherited by a nmlo Hindu from his 
father, father's father, or father’s father’s father, is 
ancestral property. The essential feature of ancestral 
property according to the Mitakshara law is that the 
•sons, graudsons and great-grandsons of the poison 
who inherit it, acquire an interest iu it by birth. 
Their rights attach to it at tho moment of their 
birth." 

Further we aro not concerned with sonless 
son3 who would have taken tho property abso. 
lately. Murlidhar had a son and that son 
would get an interest by birth and tho pro¬ 
perty must bo regarded as ancestral. As stated 
by Mulla: 

"A person inheriting property from bis three im- 
■mediate paternal ancestors holds it, and must hold 
it, in coparcenary with bis sons ...” 

If this is to apply to Murlidhar, it must also 
apply to Sagarmal though Sagarmal had no 
sou. Murlidhar's son by his birth acquired not 
only an interest in tho share of his father but 
a right of survivorship even in respect of 
Sagarmal’s property. The property must be 
regarded as ancestral and joint. 

[23a] It was also contended that Murlidhar 
was merely taking an interest in the manage¬ 
ment of his father’s property aod reliance was 
placed upon Faqir Chand Gur Narain v. 
Sating Ram, A. I. R. (is) 1931 Lah. 420 : (133 
I. 0. 284) to show that a lively interest taken 
by a person in the business of his brother is 
not sufficient to raise a presumption that it is 
a joint family business. This may be true, but 
the facts were entirely different in the Lahore 
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caso where tho brother volunteered to com¬ 
plete a contract taken by his brother. In our 
opinion, no question of presumption arises in 
this caso because the facts aro quite clear. 
Even if we were to rely on presumptions, the 
presumption would be in favour of the plain¬ 
tiff ; See Mulla para. 228 (3); Rampershad v. 
Sheo Churn, 10 M. I. A. 490 at pp. 505, 50G : 
(2 Sar. 177 P. C.); Sitalprasad v. Ramprasad 
I. L. R. (1944) Nag. 17 : (A. I. R. (30) 1943 Nag. 
321); Gopalasami Chetti v. Arunachelam 
Chclti, 27 Mad. 32 and Chandrabhaga v. 
Anandarao, I. L. it. (1939) Nag. 293 : (A. I. R. 
(25) 193$ Nag. 142). The case reported in 
Jagmohan v. Ranchlioddas, l.L.R. (1945) Nag. 
S92 : (A.l.R. (33) 1946 Nag. 84) is distinguishable 
because there was a partial partition which 
led to different presumptions. The case in 
Bhuru Mai v. Jagannath, a.i.r. (29) 1942 p.c. 
13; (l.L.R. (1942) Ear P. c. 33) rather than help 
the defendant-appellant helps tho other side 
and need not bo discussed. 

[24] Tho defendant referred to certain pieces 
of conduct, which it was argued militato 
against the plaintiffs’ contentions. Wo do not 
agree and will notice them briefly. 

[25] It was contended that tho plaintiff has 
not produced the account books of earlier years 
and has given what was called ‘a trumpery 
excuse’. The plaintiff stated that the account 
books of the Calcutta business were thrown in 
tho Hoogli and those of Chanda business prior 
to 193G were eaten by white ants and had ter bo 
tin-own away. Tho trial Judge has accepted 
this explanation. It doos appear that tho ex¬ 
planation is false, but oven if a presumption 
is drawn against the plaintiff, that presumption 
loses much of its force in tho face of positive 
evidence of jointness which was certainly in 
existence even before the affair of Goverdhan 
was in existence. 

[ 26 ] Similarly the change of the namo of the 
• firm in 1932 is not of much consequence. Tho 

firm was a well-known firm and it is absurd 
to think that the name was changed to provide 
evidence. Tho plaintiff has not placed any 
relianco upon tho new name as such. 

[27] It was next argued that in his affidavit 
regarding his solvency, Sagarmal desoribod 
himself as the owner of the property without 
mentioning his brother. But in this affidavit 
Sagarmal nowhere stated that he had oxolusivo 
interest in tho property. All he stated was 
that he was tho owner of tho properties men¬ 
tioned, which he undoubtedly was to the 
extent of one half share. Again tho fact that 
the plaintiff was tho mukhtyar of Sagarmal 
cannot be used to destroy tho case of tho plain¬ 
tiff. Sagarmal being elder would be manager 
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and it may be that as a matter of convenience 
he had given apower-of-attorney to Murlidhar. 
The plaintiff denies that he was given any 
muhhtyarnama , but even if true, we do not 
see how it can be regarded as relevant. Lastly 
it was argued that when Kundanbai applied 
in Civil Suit 3 of 192G that Satnarayan be 
substituted as the adopted son of Sagarmal, the 
plaintiff filed an objection and denied that 
Satnarayan was given in adoption. He allowed 
Jijibai to be substituted in place of Sagarmal 
thereby admitting that he had no interest in 
the property. 

[23] The duty of bringing the legal represen¬ 
tatives on the record of a case rests uton the 
plaintiff in that case and thus it was Kundan. 
bai's duty to see that she brought the correct 
legal representatives on record. There was no 
duty upon Murlidhar to volunteer as a legal 
representative. This inaction cannot be used 
against Murlidhar because there was no duty 
on him to speak. The conduct cannot be used 
as an admission or even as an estoppel. 

[29] In our opinion Sagarmal and Murlidhar 
along with Bhikraj formed a joint Hindu 
family and the property being joint family 
property, the share of Sagarmal passed by 
survivorship to Murlidhar. The appeal of the 
defendant must fail unless the defendant 
can show that the attachment made during 
Sagarmal’s lifetime was subsisting at the time 
of his death. 

[#0] An attachment normally has only the 
effect of preventing alienation and does not 
confer title. But when an attachment in exe¬ 
cution takes place, it has the effect of creating 
a charge by operation of law so that it sus¬ 
pends the accrual of interest by survivorship. 
There is also no doubt that if an attachment 
made during the execution of a decree ceases 
to subsist, the interest of a coparcener who 
die3 passes by survivorship to the other co¬ 
parceners. The property which thus passes can 
no longer be attached. In the present case, the 
first attachment was effected sometime between 
12-8-1933 and 23-9-1933. Unfortunately, the 
relevant order-sheets were not exhibited in 
the present case, but both parties desired that 
we should look into the order-sheets of the 
case. Since they were necessary for a proper 
adjudication of the real fact in controversy in 
this case, we saw no reason why we should 
not peruse them. In fact, this controversy is 
best resolved by finding out the dates and 
purport of the various orders passed, parti¬ 
cularly the exact scope of the order of stay 
passed by the transferor Court. 

[31] Under 0 21 , R. 28 , Civil P. C., any 
order passed by the transferor Court is binding 
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upon the Court to which the decree is trans¬ 
ferred for execution. It was argued that on the 
date on which the attachment was raised, there 
was a stay order in force which the transferee 
Court could not ignore. Several cases were cited 
in support, which it is not necessary to cite here 
because it is true that if on the date on which 
the attachment was raised, there was an order 
of stay in force, the jurisdiction of the trans- 1 
fcree Court would be lacking. 

[32] We have accordingly acceded to the 
request of the parties and have perused the 
order-sheet of the transferor Court. This is 
what the Court ordered: 

“ 16-2-33 . - The surety Sagarmal withR. B. D. X. 
Khare. He makes an application for the stay of execu¬ 
tion at Chanda. Decree-holder’s pleader Mr. Gole was 
sent for. I have heard the parties. Mr. Gole says that 
be would not actually get the property sought to be 
attached at Chanda sold until the point of the surety’s 
liability to the extent of Rs. 65,000 and interest is 
finally decided. The appellant is satisfied with this 
undertaking. Let the Additional District Judge, 
Chanda, be sent a copy of this order-sheet. Costs of 
today's application on the applicant.” 

[33] It woald appear from this that the 
transferor Court merely intimated the fact to 
the transferee Court. The stay, if at all, was 
in respect of sale, but the case was not with¬ 
drawn or stayed. The case in {Firm) BundheU 
khand Motor and Cycle Agency v. Peoples 
Bank of Northern India , Ltd., A.I.R. (23) 1936 
Pesh. 97 : (162 I. C. 416) was different. Therein 
spite of a stay relating to the confirmation of 
sale, the transferee Court had heard and dis¬ 
posed of objections under 0. 21, Rr. 89 to 91, 
Civil P. C. That was clearly beyond the powers 
of the transferee Court in view of the stay order. 

[34] Here the stay order merely stated that 
the decree-holder had agreed not to sell the 
property till the question of the liability of the 
surety had to be decided. As a result of this, 
the application for execution was "struck oft 
but the attachment was ordered to continue. It 
is not necessary to decide whether the words 

"struck off” denoted merely a suspension of the 

execution petition of its dismissal. In.some- 
cases it is held to be an order for statistical 
purposes only though in some others it is taken 
to denote a final dismissal particularly where 
costs are also awarded. We are not concerne 
with this since the view in this Court is that 1 
amounts to a dismissal. See Shankarlal y- 
Mahadeo , L L. R. (1942) Nag. 245 : (A. I. R. 

1940 Nag 301). 

[ 35 ] In the present case the rest of the pr 
ceedings (barring attachment) were over when 
the order dated 3-2-1934 (see para. 6 above) wa 
passed. After the remand of the case, it was 
obvious that the execution could not go on. 
The proper course would have been for 
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surety Sagarmal to have moved the transferor 
Court to recall the certificate. It appears that 
the parties instead presented theqiselves before 
the transferee Court and/ informed it that the 
bond of the surety could not bo enforced because 
the High Court had ordered an inquiry into 
the surety’s liability. It appears that without 
objection from the defendant, the order raising 
the attachment was passed and, in our opinion, 
even if there was any irregularity in procedure 
(which in our opinion did not exist), it was 
cured by the acquiescence of the decree-holder. 
See Jang Bahadur v. Bank of Upper India 
Ltd., 3 Luck. 314 : (A.I.R. (Id) 192$ l\ C. 162). 
We are, however, of opinion that it was open 
to the transferee Court to take into account 
later happenings. When the decree became 
unenforceable, the transferee Court could tako 
that fact into account and pass orders which it 
considered fit: vide S . M. Hashim v. J. A. 
Martin, 4 Rang. 562: (A.I.R. (14) 1927 Rang. 104). 

[36] It was argued that inasmuch as that 
Court did not certify this fact to the transferor 
Court, it was open to it to resume proceedings 
and Bam Babu v. Sanwal Das t A.I.R. (25) 1936 
ALL. 412 : (i76 I. c. 412) is cited in support. We 
agree that till a certificate is sent as required 
by law, the jurisdiction to resume proceedings 
(unless withdrawn or stayed), remained. But it 
is far to say that the attachment which had 
been once raised would revive again because in 
this Court such orders are regarded as final. 
See Shankarlal v.Mahadeo , I.L.R. (1942) Nag. 
245: (A.I.R. (27) 1940 Nag. 30l) cited by us above. 
Indeed the very application of the decree-holder 
in 1939 asking for a fresh attachment shows 
that this position was well understood. 

[37] It would thus follow that there was no 
attachment subsisting when Sagarmal died. 
Consequently, the interest of Sagarmal acorued 
to Murlidhar since the seizable interest of 
bagarmal was not under attachment at the 
moment of his death. 

[88] Wo see no reason, therefore, to differ 
from the decision of the Court below. The 
appea fails ana is dismissed. Since we consider 
that the plaintiff should have filed the order- 
sheets to which we wore referred during the 
course of arguments, in the first instance, there 
should bo no order regarding costs of this 
appeal. Parties will bear their own costs. 

Appeal dismissed. 


A. I. R. (38) 1851 Nagpur 278 [C. N. 76.] 
Bose C. J. and Mangalmoorti J. 
Jagannaj/i Sar«n — AppeUant v. S. N. 
Lokras and others—Respondents. 

Misc. (First) Appeal No. 86 of 1945, D/. 2-0-1940. 


(a) Companies Act (1913), S. 202 — Decision 
given in the matter of winding up. 

The decision of a question whether certain persons, 
a list of whose claims and debts, has been file) by the 
liquidator as required by Rr. 338A, 102 of the Rules 
aod Orders (Civil) issued by the High Court and whose 
claims were challenged, is a derision given in the 
matter of winding ap by the Court and consequently 
is appealable under S. 202. [Para 4] 

Anno. Companies Act, S. 202, N. G. 

(b) Companies Act (1913), S. 183 (5) — Contri¬ 
butory challenging claim of certain creditors in¬ 
cluded in list drawn up by liquidator — If “person 
aggrieved” — Act of liquidator whether ‘act or 
decision' within S. 183 (5) -Companies Act (1913), 
S. 246 — Rules under. 

A “person aggrieved" means a person who has 
suffered a legal grievance, one against whom a deci¬ 
sion lias been pronounced which has wrongfully de¬ 
prived him of something or wrongfully refused him 
something which he had a right to demand or wrong¬ 
fully affected his title to something. [Para G] 

A contributory who challenges claims of certain 
creditors against the company, included in tho list 
drawn up by the liquidator, is a ‘persou aggrieved’ 
and so has a right to apply under S. 183 (5). [Para 7] 

It is true that such a person does not come under 
Rr. 338A, 102 or any of the othor rules framed by the 
High Court but (hat fact cannot take away his basic 
right which has been conferred by the Act itself. 

The act of the liquidator in drawing up a list of 
creditors is an "act'’as well as a "decision" within 
the meaning of S. 188 (5). [Paras 10. Ill 

Anno. Companies Act, S. 188, N. 1; S. 246, N. 1. 

p S n B xr Sc ’ir/° r ■< V- (for No. 1), 

B. R. Mandlchar (for Nos. 7, 10 and 11 ) and S. P. 

KoUal (for No. 2) — for Respondents. 

Judgment—This is an appeal by J. Saran. 
a contributory aDd creditor of the R, S. Hira- 
lal Varma and Company now iu course of 
liquidation. 

[ 2 ] On 2-7-1943 the liquidator swore an affi¬ 
davit and filed a list of claims and debts as 
required by Rr. 838A, 102 of the Rules aDd 
Orders (Civil) issued by the High Court, and 
sought an appointment from the Court. Among 
tho claims ho listed wore the followin'*: 

No. 2. Sobhagmal , Rq oi 9 7 .n 

No. 0. Absan Hussain Abdulali . . ' 1,351500-0-0 

No 19 S 1 M ant “ 4 bd " lali •• 1,50,000-0-0 

No. 19 Sobbaramsmgh . . 8,035-6-6 

These four claims total Rs. 2,98,544-13-6. 

[31 Thereupon Saran made an application 
to the Court on 17-7-1943 objecting to the 
above four claims. The application was rejected 
by the Court on 2-11-1944 on the ground that 
Saran had no locus standi to apply and there¬ 
fore his objections could not be considered. 
The appeal is against this order. 

[4] First of all we have to see whether Saran 
has a right of appeal as that was contested In 
our opinion he has. The right is conferred by 
^• 202, Companies Aot, which runs : 

“.. . appeals from any ordor or decision made or 
given in the matter of the winding up of a com- 
pany by the Court may be had in tho same manner 
and eubjeot to the same oonditlons in and subjeot 
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to which appeals may be had from any order or deci¬ 
sion of the same Court in cases within its ordinary 
jurisdiction.” 

The order under appeal is a decision given in 
the matter of winding up by the Court. The 
question at issue is whether the four persons 
whose claims are challenged have claims 
against the company. That is clearly part of 
the winding up proceedings. Consequently the 
appeal is competent. 

[5] Nest, coming to the merits. Sarau claims 
that ho has a right to apply to the Court under 
s. 183 (5) as a person aggrieved. He is hero in 
a double capacity—that of a creditor and that 
of a contributory. We need not examino his 
l ights as a creditor because, in our opinion, his 
rights as a contributory is undoubted. 

[Gj The expression “person aggrieved" has 
been examined in Balgovind v. Chaganlal, 
I.L.R. (1915) Nag 820 : (A. I. R. (33) 1916 Nag. 24) 
not indeed under the Companies Act but under 
the Provincial Insolvency Act where the same 
words occur in S. 75. It was again considered 
in D. G. Snhasrabudhc v. Kilachand Deocliand 
<6 Co., I. L. R. ( 1947 ) Nag. 85 at pp. 104 and 120: 
(A .1. R. ( 34 ) 1947 Nag. 1G1 F. B.j. It means 
"a person who has suffered a legal grievance one 
against whom a decision has been pronounced which 
has wrongfully deprived him of: omething or wrong¬ 
fully refused him something which ho had a right to 
demand or wrongfully affected his title to something." 

[7] Now a contributory is entitled to share 
in the division of the assets after all claims 
and liabilities of the company have been met. 
If the Rs. 2,98,544 which are challenged here 
bo made available for division among the con¬ 
tributories the sum which Saran will receive 
will naturally be considerably enhanced, parti¬ 
cularly as we find that the total claims listed 
come to only Rs. 5,92,170-12-0. The action of 
the liquidator deprives Saran of the right to 
demand a share in this sum of money. There¬ 
fore, according to the definition of "grievance” 
adopted in these cases Saran is a "person ag¬ 
grieved" and so has a right to apply under 
S. 183 (5). 

[8] It is true Saran does not come under 

R. 338A, 102 or any of the other rules framed 
by the High Court but that fact cannot take 
away his basic right which has been conferred 
by the Act itself. Tho rules are made under 

S. 240 which states that they shall lie consistent 
with the Act. Therefore, even if the rules en¬ 
deavoured to exclude a "person aggrieved" 
(which they don't) they would be ultra vires 
to that extent. 

[ 9 ] It was argued, however, that even if 
Saran be a person aggrieved tho right confer¬ 
red by S. 163 (5) is only against an "act” or a 
"decision" of tho official liquidator, and it was 


contended that the liquidator neither "acted" 
nor "decided” when he drew up his list. That 
also is an argument we cannot accept. 

[10] Under 5.179 (i) ^he liquidator has power, 
with the sanction of the Court 

"to do all such other things as may be necessary for 
winding up the affairs of the company and distributine 
its assets.” " ^ 

It is obvious that one of the most important 
matters in a winding-up is to ascertain the 
claims against the company and to determine 
who are to be paid and how much. Its im- 
portance is evident from tho fact that the High 
Court has framed rules to regulate the proceed¬ 
ings. Rule 338A, 97 says that tho liquidator 
“shall investigate all debts and claims etc.” 
and the right to apply is given against any act 
or decision. Therefore, the act of the liquidator 
in drawing up a list of creditors is, in our opi¬ 
nion, an "act” within the meaning of S.183 (5) 
oven if it is not a "decision”, and so attracts 
that provision. 

[ 11 ] It is to be observed that the English law 
is enunciated in the same words as S. 183 (5). 
We quote from Halsbury’s Laws of England 
(Hailsham Fdn.), Vol. 5, p. 736, para. 1235: 

"If any person is aggrieved by any act or decision 
of the liquidator, that person may apply to the Court, 
and the Court may confirm, reverse, or modify tho act 
or decision complained of, and make such order in the 
premises as it thinks just." 

According to Halsbury, one of the acts against 
which an application may be made is "from his 
decision as to rejection or admission of a proof 
for purposes of dividend." That, in our opinion,| 
covers the present point, also it shows that acts 
of this nature are "decisions”, as of course they 
must 1)0. Rule 338A, 102 shows that tho liqui¬ 
dator has lo make an investigation of these 
claims and, when ho has completed it, to file » 
list. He, has, therefore, to decide whether to 
include a claimant in tho list or not, and what 
can that bo but a “decision" ? Wo again stress 
the generality of the word "any" in S. 183 (5). 

[ 12 ] The appeal is allowed with costs. The 
lower Court will now hear and determine tho 
objections raised by Saran against tho four 
claims he wishes to contest. Counsel's fee Rs. 100. 

y.B.B. Appeal allowed. 
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Mudholkar J. 

ikaram and others — Defendants—Ap¬ 
rils v. Maroti Ganpat — Plaintiff — 
tondent. 

ond Appeal No. 430 of 1945, D/-1C-8-1949. 
Parian owners - Right of - Natural flow of 
r - Right to obstruct Extent of. 
a right of a person to dam up water or divert tn 
0 of naturally flowing water or provide a partic • 
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lar channel for the flow of accumulated water is not an 
unrestricted right. It is subject to the ohhgation of 
seeing that no injury is caused to the property of 
another : A. I. R. (12» 1925 P. C. 236, Bel. o».^ ^ 

Where the plaintiff himself has erected an embank¬ 
ment across the natural water-courcc flowing from Ins 
field in the direction of the defendant s field resulting 
in an increased flow of water to the defendant s field 
at various points instead of only along the water 
channel, the defendant is justified indigging a channel 
in his own field to receive this overflow of water m 
order to prevent the harm resulting therefrom aud the 
defendant cannot be .compelled by injunction to fill up 
the channel constructed by him unless the plaintiff 
can show that the channel is the direct cause of any 
iniurv actual or threatened to his own field.- 

[Paras 13,14] 

N. B. Chandurlutr—for Appellants; B. B. Handle¬ 
bar—for Respondent. 


Judgment. — This second appeal arises out 
of a suit for an injunction. 

[2l The plaintiff Maroti is the occupant of 
8. No. 7/2 of Mouza Aurangpur, while the ori¬ 
ginal defendant, Kisan was the occupant of 
S. No. 7/l which is adjacent to S. No. 7/2 and 
is to its north. Kisan died during the pendency 
of the appeal before the lower appellate Court 
and his three sons and widow have been brou¬ 
ght on record as his legal representatives. 

[ 3 ] The plaintiffs case is that Kisan by 
digging a channel 516' in leDgth and about 5 ' 
in depth along the boundary of s. No. 7/1 and 
8. No. 7/2 has obstructed the free flow of water 
along a natural stream which runs across the 
fields of the parties from south to north. His 
complaint is that water stagnates in this 
channel and actually inundates the path A, B, 
shown in the map attached to the plaint, along 
which he has a right of access to his field and 
that it is likely to cause damage to the crops 
growing in bis field. He therefore sought a 
mandatory injunction against Kisan directing 
him to fill up the channel and also a permanent 
injunction against him restraining him from 
digging up the channel again. 

[4] Kisan admitted that be constructed the 
channel hut alleged that he did so because the 
plaintiff had raised the level of an embankment 
along the boundary of his field from one span 
to 2 ' to 4.' This embankment interferes with the 
natural flow of water along the water-course 
G. j., shown in the map and causes it to be 
“held up by the new and high embankment and 
by force of gravitation” to "run in numerous 
irregular channels on to the defendant’s land 
to the north and oause irreparable damage" to 
his oil. He admits that he did dig up the 
channel along the boundary of his field as 
alleged by the plaintiff but, according to him, 
he did so in order “to receive all this irregular 
water” and drain it off at the point M. He 


denied that the channel in any way endanger¬ 
ed the plaintiff’s crops. 

[ 5 ] Both tho parties made certain pleadings 
regarding the plaintiff's right along the road A 
B hut it is not necessary to refer to them 
because the plaintiff was given relief with re¬ 
gard to that road by the trial Court and tho 
defendant accepted the finding of the trial 
Court. 

[Cl The trial Court, however, merely ordered 
that the defendant should “slope the Kali L H 
as shown in the map attached herewith in such 
a way as not to allow water to stagnate in tho 
same” and that the defendant should “clear the 
road A, B for the plaintiff's use so that the 
latter may ho able to take his cart from his field 
7/2 along to the road to tho point A.” 

[ 7 ] The plaintiff appealed against this decree 
and the lower appellate Court modified tho 
decree of tho trial Court by granting the plain¬ 
tiff all the reliefs which he had sought. 

[8] The only point which arises for conside¬ 
ration in the appeal is whether, under the law, 
the plaintiff is entitled to the reliefs which tho 
lower appellate Court has given him. 

[ 9 ] Tho principles of law regulating the 
duties and liabilities of the owners of land with 
regard to the escape and overflow of water 
have been succinctly stated at p. 143 of Coulson 
and Forbes on Waters and Land Drainage, 5th 
Edn. This is how the learned authors stato tho 
position: 

“where the owner of land, without wilfulness or negli¬ 
gence, uses his land in the ordinary manner of its use, 
though mischief thereby accrues to his neighbour, he 
will not be liable for damages; bat where for his own 
convenience he diverts or interferes with the course of 
a stream, or where he brings upon his land water 
whioh would not naturally have come upon it, even 
thongh in so doing he aots without wilfulness or negli¬ 
gence, ho will bo liable for all direct and proximate 
damages, unless he can show that the escape of the 
water was caused by an agent beyond his control, or 
by a storm, whioh amounts to tis major, or tho act of 
God, in tho sense that it is practically, if not physioal- 
ly, impossible to resist it. His liability, moreover, in 
no way depends on his knowledge of tho existence of 
tho nuisanco." 

[10] Again, in Mating Bya v. Maung Kyi 
Nyo, 3 Rang. 494 : (A. I. R. (12) 1925 P. C. 23G) 
their Lordships of the Privy Council, while 
dealing with tho rights of a riparian owner of 
land on tho opposite side of a watercourse, have 
stated certain principles which, in my opinion, 
would apply to tho present oaso. 

[ 11 ] One of these principles is that an owuor 
of land exposed to inundation from water flow¬ 
ing along a fresh water ohannol or from inroad 
of the sea has a right to protect his land by 
constructing a bulwark but then the bulwark 
must be actually necessary, appropriate and, 
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such as not to prejudice the rights of owners of 
adjacent land. 

[ 12 ] The second principle is that an owner of 
property has no right to actively let off water 
which has naturally accumulated therein even 
for the purpose of its preservation from damage 
therefrom if this will have the effect of trans¬ 
ferring his misfortune to the property of ano¬ 
ther. From these principles, it would follow 
that the right of a person to dam up water or 
divert the course of naturally flowing water or 
provide a particular channel for the flow of 
accumulated water is not an unrestricted right. 
It is subject to the obligation of seeing that no 
injury was caused to the property of another. 

[13] Thus, it would follow that the plaintiff 
would have no right to object to the channel 
unless that channel was the direct cause of any 
injury, actual or threatened. Here, it is an ad¬ 
mitted fact that the plaintiff has erected an em¬ 
bankment in his own field which runs across the 
natural water-course o. J. Of course, on the 
question whether he has raised the height dur¬ 
ing recent years, the parties are at issue and 
the finding of the lower appellate Court is that 
the plaintiff has not raised its level. That find¬ 
ing is binding upon me. 

[ 14 ] Since the flow of water is from the 
plaintiff’s field in the direction of the defen¬ 
dant’s field, it is for the plaintiff to show that 
this bund does not cause accumulation of water 
in that portion of the water-channel which is 
in his own field, and that water so accumulat¬ 
ed does not spread in his field. It is the plain¬ 
tiff who is responsible for being the first to 
interfere with the natural flow of water along 
the channel G. J. If this act of his increases the 
burden on the defendant's land, he (the defen¬ 
dant) has every right to protect himself. The 
defendant says that as a result of this obstruc¬ 
tion by the plaintiff, the natural flow of water 
I along the channel is interfered with and his 
field receives considerable volumes of water 
from the plaintiffs field at various points 
instead of only along the water-channel. It is 
to prevent the harm resulting from this that 
he has dug up the channel L. B. This defence 
has not been considered by the lower appellate 
Court. The fear which the defendant entertains 
appears to bo quite reasonable and I see no 
reason for not accepting his evidence on the 
point. Under the circumstances, it seems to me 
that the defendant cannot be compelled to fill 
up the water-channel which he has construct¬ 
ed. The trial Court gave a very sensible direc¬ 
tion when it said that the slope of the channel 
should be such that water accumulated therein 
is made ultimately to flow into the natural 
water.channel G. J. If that is done, there could 


not be the slightest risk of any damages ever 
resulting to the plaintiffs lands or the crops 

thereon. 

[1-5] There is also another matter which I 
would like to mention here. It is this. Since 
the channel dug up by the defendant is about 
i feet deep and since the defendant’s field is at 
a lower level than the plaintiff's it seems to me 
to be impossible that water which may accu. 
mulate therein can possibly inundate the plain¬ 
tiff's field. 

Lie] For the reasons set out above, I set 
aside the decree of the lower appellate Court 
and restore that of the trial Court. Costs here 
and in the appellate Court will be borne by the 
plaintiff. Costs in the first Court will be borne 
as ordered by it. 

K.S. Trial Court's decree restored. 


A. I. R. (38) 1931 Nagpur 278 [C.N. 77.] 
Mangalmurti and R. Kaushalendra 

Rao JJ. 

In re Application of an advocate to retire 
from the case. 

First Appeal No. 5 of 1944, D/- 14-10-1949. 

(a) Civil P. C. (1908), O. 3, R. 4 — Rights of 
pleaders — Termination of appointment — Fees. 

The granting of leave for termination of appoint¬ 
ment of a pleader being within the power of the Court, 
the Court may grant the leave subject to such condi¬ 
tions as it deems fit. One of such conditions may 
be payment of fees to the counsel whose appointment 
the party wants to terminate. [Para 6] 

Anno. Civil P. C., 0. 3, R. 4, N. 12. 

(b) Legal Practitioners (Fees) Act (1926), S. 4 — 
Termination of appointment at advocate’s own 
request — Right to agreed fees. 

There is no provision either under any rule or com¬ 
mon law to order payment of agreed fees to an advo¬ 
cate on the termination of the appointment by leave of 
Court at his own request. Under common law he 
would be entitled to only the costs for work already 
done and not the agreed fees. [Para 8j 

Anno. Legal. Practitioners (Fees) Act, S. 4, N. 1. 

M. R. Bobdc—for the Advocate ; R. S. Dabir—for 
the Bar Council ; T. M. Chande — for Appellant . 

Judgment. — An advocate was engaged to 
file and argue F. A. No. 5 of 1944 Rambharos 
v. Seth Fulchand , and his fee was settled at 
Rs. 100. There was no dispute so far. It was 
also admitted that the advocate received Bs. 50 
towards the fee of this appeal; but this amount 
was, according to the advocate, subsequently 
appropriated on 92-6-1949 towards part payment 
of his fee3 in two other appeals by the same 
client viz. F. A. No. 2 of 1943 and F. A No. 106 
of 1943 at the request of the appellant. The appel¬ 
lant, however, denied that he had made any sue 
request and alleged that he had paid Rs* 26 o 
the advocate at the time of preparing w* 
drafting this appeal. Thus the balance, accor- 
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ding to the appellant, wae Rs. 25 which he was 
prepared to pay and would have paid had the 
advocate not threatened him and called him a 
cheat. The advocate denied that Rs. 25 was 
paid to him as alleged by the appellant. 

[ 2 ] On the date of the hearing of the appeal, 
the advocate put in an application for permis¬ 
sion to retire. The material portion of the 

application is in the following terms : 

"Application for permission to retire and for an 
order Id pay fee":* 1 The above appellant and bis decea¬ 
sed father entrusted to the undersigned this F. A. 
No. 5 of 1944. These were known people and the 
undersigned had not insisted on payment of fee -which 
is Rs. 100 only—when the appeal was filed. Since the 
appeal came to be shown in the monthly list, the 
undersigned has been pursuing the appellant to pay 
■the above fee. The appellant has been promising bat 
has been evading. Some time ago, he took away the 
paper-book for showing the same to a colleague and 
for the perusal of an adviser of his. Since then the 
appellant lias not returned the paper-book ; and last 
night ho suddenly declared that he had no money and 
he would not pay. The appellant is a propertied man 
and has been doing business. He has now entrusted 
this appeal to some other Advocate. 

The undersigned, therefore, prays that he may be 
permitted to retire under the circumstances ; and if 
possible the appellant may be ordered to pay the 
agreed fee to the undersigned.” 

[S3 By an order of tho samo date, 5-9-1949, 
the Court permitted the advocate to retire in 
the absence of any objection on the part of the 
appellant. The question of tho advocate's fee 
was left over for future argument as we were 
not sure that in the circumstances like these 
the Court could insist on payment of the fees due 
to the advocate. As the matter was of general 
interest to the members of tho Bar the Bar 
Council was apprised of tho question arising 
out of the application by the advocate. Shri 
B. S. Dabir, who appeared for the Bar Council, 
supported the contentions of the learned coun¬ 
sel for the advocate. 

[4] The learned counsel for the advocate con¬ 
tended that the Court can insist on payment 
of the fees due to an advocate under R. 4 of 
o. 3, Civil P. G. He placed reliance upon tho 
decisions in Radhika Debi v. Ramasray Pra¬ 
sad, 9 Pat. 865 : (A. I. R. (17) 1930 Pat. 403) and 
Sundayamurthy v. Muthiah Mudliar , A. I. R. 
(32) 1945 Mad. 190 : (1945-1 M. L. J. 56). The 
learned counsel also submitted that in India 
an advocate discharges the functions of a soli¬ 
citor as well as a barrister in England. Ho 
referred to A Pleader , In re, I. L. R. (1943) 
Mad. 30: (A. I. R. (29) 1942 Mad. 553: 43 Cr. L. J. 
793 S.B.). According to the learned counsel it 
is well settled that a solicitor can insist on 
payment of the costs due to him before his ser¬ 
vices are terminated. The learned counsel cited 
Pankajkuviar Ghosh v. Sudhirkumar Shik - 
dar> 60 cal. 1278 : (A. I. R. ( 21 ) 1934 Cal. 58). 


( 5 ] Sub-rule (l) of R. I of O. 3, Civil P. C., 
deals with the question of the apfointment of 
a pleader. Sub-rule (l) provides that no pleader 
shall act for any person in any Court unless 
he has been appointed for the purpose by such 
person by a document in writing signed by such 
person or by hi3 recognized agent- or by some 
other person duly authorised by or under a 
power-of-attorney to make such appointment-. 
Sub-rule ( 2 ) lays down the duration of appoint¬ 
ment and its termination. The rule runs thus: 

“Every such appointment shall be filed in Court and 
shall be deemed to be in force until determined with 
the leave of the Court by a writing signed by the client 
or the pleader, as the case may be. ani filed in Court-, 
or nntil the client or the pleader dies, or uutil all pro¬ 
ceedings in the suit are ended so far as regards the 
client." 

[G) No leave of the Court is thus necessary 
for the appointment of a counsel by a party. 
A party can engage as many counsel as he de¬ 
sires and are willing to appear and act for him. 
The leave of the Court is, however, necessary for 
the termination of the appointment of a counsel 
once made. The granting of leave being within 
the power of the Court, the Court may grant 
the leave subject to such conditions as it deems 
fit. One of such conditions, having regard to 
the circumstances of a particular case, may be 
payment of fee3 to the counsel whose appoint¬ 
ment tho party wants to terminate. Apart 
from any local rules of practice, that is all that 
seems to be established by the decisions relied 
upon by the learned counsel for tho advocate 
because O. 4, R. 3, Civil P. C., makes no men¬ 
tion of the fees of a legal practitioner. 

[ 7 ] All tho cases which were cited before us 
were those wherein a party had made an ap¬ 
plication for leave of the Court to terminate 
the appointment of his lawyer or attorney. 
They are, however not of much help because 
in the present case the advocate himself want¬ 
ed permission of tho Court for retiring from 
the case. Once that permission was granted his 
appointment stood determined at his own re¬ 
quest. There was no application before us by 
the party asking for leave to terminate tho ser¬ 
vices of tho advocate. Leave haying been given 
to the advocate to retire from the case, there 
was no impediment for the new advocate ap¬ 
pearing for the appellant. The present case is 
thus distinguishable from tho one before our 
learned brother Mudholkar J. in which the 
learned Judge passed an order for payment of 
fees to the counsel (vide order sheet of 16-12- 
1948 in S. A. No. G99 of 1948). 

[8] The question for decision, therefore, is 
whether we can direot the party to pay the 
advocate's fees when the appointment was ter¬ 
minated at tho request of the advocate himself. 
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There is no rale or law on the basis of whch 
we can order such payment. In Panlcajkumar 
Ghosh v. Siulhirkumar Sikdar, 60 Cal. 1273 : 
(A. I. R. (21) 1931 Cal. 58), a case relating to an 
attorney, the practice of that Court was stated 
by Ghosh A. C. J. thus : 

“The practice has always been, as far as I have 
understood, that no order for change of attorney, is 
made uulcss provision is made for payment of the at¬ 
torney subject of course to this that no such provision 
will be made where the attorney has by his own con¬ 
duct or misconduct discharged himself.” 

It is clear from the decision in Dharamdas v. 
Kachudas, A. I. R. (20) 1933 Bom. 182: (144 I. C. 
628 ), that the practice of the Calcutta High 
Court is not followed in the Bombay High 
Court. It is, however, not necessary for the 
purpose of the present case to express our pre- 
ference for one or the other practice or to de¬ 
cide which of the two practices is justified. 
Even according to the Calcutta practice, no pro¬ 
vision is made for payment of the attorney 
when by his own conduct he has discharged 
himself. Further, it is necessary to remember 
that even where as on the common law side an 
attorney could resist a chaDgc of attorneys un¬ 
less his costs were paid, the term ‘costs’ was un¬ 
derstood to include his costs for work already 
done in the action and not an agreed payment 
towards the general costs of the action : See 
the observations of Sir John Wallis C. J. in 
Muthu Krishna v. W. II. Nurse, 44 Mad. 978 
at p. 981 : (A. I. R. (8) 1921 Mad. 320). 

[9] Accordingly we hold that no order can 
be made by the Court for payment of the fees 
to the advocate after his retirement from the 
case. 

[10] In view of the controversy that arose 
l>etwecn the advocate and the client as to the 
payments and the appropriations made, we 
would like to invite the attention of the Bar 
Council to the instructions to the members of 
the Bar in the matter of accounting given by 
the Madras Bar Council: vide ‘The Professional 
Conduct and Advocacy’ by K. V. Rrishna- 
swami Aiyar, p. 1 G 1 . If such instructions are 
given and followed, it would bo easier to safe¬ 
guard the interests of the members of the legal 
profession as well as those who engage them. 

M. K. Order accordingly. 
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Neplune Assurance Co. Ltd. — Defendant 
No. 3 — Applicant v. Lakhiram Gliasiram, 
Plaintiff and others — Defendants — Non- 
Applicants. 

Civil Revn. No. 521 of 1948, D/- 23-8-1949. 

Civil P. C. (1908), O. l,>Rr. 7 and 10 — Applica¬ 
bility. 


In a suit for damages for injuries sustained by the 
plaintiff while travelling in a bus as a result of rash 
driving, against the driver and owner of a motor bus 
the Insurance Company with whom the bus is insured 
against third party risks can be impleaded as defen¬ 
dant under the principle underlying 0.1, Rr. 7 and 
10 *■)• [Para 51 

Anno. C. F. C., O. 1, R. 7 N. 1; 0. 1, R. 10 N. 10. 

It. S. ifishra — for Applicant; R. K.Ycrma (for 
No. 1) and T. P. Kail; (for Nos. 2 and 3)-for Non- 
Applicants. 

Order. — The plaintiff's suit is for damages 
for injuries sustained by him as a result of the 
rash driving by defendant 1 . He was travelling 
by a bus bearing No. c. P. R. 43G belonging to 
defendant 2 and driven by defendant 1 . After 
the bus had travelled for about 11 miles from 
Ranker towards Charama, tho plaintiff alleged 
that due to wanton, rash and negligent driving 
on the part of the driver he was thrown out 
and received several serious injuries. Defen¬ 
dant 3 was impleaded on the ground that the 
bus was insured with it against ‘third party 
risks’. The claim was contested by defendants 1 
and 2 . The plea raised by them which is 
material in this revision is as follows: 

"That since the bu3 in question is assured with de¬ 
fendant 3 against risk of life and injury to the passen¬ 
gers carried in it, they should not have been impleaded 
in the suit, specially when tho plaintiff was informed 
of it.” 


[ 2 ] Defendant 3 admitted that the bus was 
insured with it. It pleaded that as there was 
no privity of contract the claim against it was 
not maintainable. It also submitted that the 
claim could not be tried in Ranker as the insu¬ 
rance policy provided that the entire cause of 
action under it shall be deemed to arise iD 
Bombay and that all legal proceedings in res¬ 
pect of any claim under the policy shall be 
instituted in a Court in the City of Bombay. 
The accident was not disputed by defendants 1, 
2 and 3. 

[3] The learned Judge bold that defendant 3 
was a necessary and proper party, that the 
claim against defendant 3 was tenable and that 
he had jurisdiction to try the suit. The findings 
of tho Court on tho points of joinder and juris¬ 
diction are challenged in this revision. 

[4] Sbri R. S. Mishra, counsel for tho appli¬ 
cant, contends that defendant 3 could not bo 
joined as there was no privity of contract. He 
relies on Ranganath v. Pacliuso, A.I.R. (22) l93-> 
Nag. 147 : (1561. c. 94), British India General 
Insurance Co. v. Janardan, A I. R. (25) 195® 
Bom. 217 : (175 I. c. 104), the passage at p. 816 
in the Principles of Insurance Law in British 
India by Basu and tho passage at p. 464 of 
Insurance Law and Practice in India by Bnj- 
nandan Singh. Defendant 3 is not a necessary 
or a proper party and no decree could be passed 
against it. 
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[5] I am of opinion that defendant 3 cannot 
be discharged at this stage in view of the plead- 
ings of defendants 1 and 3. Issue No. 5 (a), (b) 
aud (c) arose out of the pleadings of defendants 
l and 3. If the plaintiff had confined his claim 
originally against defendants l and 3 ho would 
have been entitled to implead defendant 3 on 
their pleading by virtue of 0 . 1 , R. 7, Civil P. C., 

which is in the following terms: 

“Where the plaintiff is in doubt ns to the person 
from whom he is entitled to obtain redress, he may 
join two or more defendants in order that the question 
as to which of tho defendants is liable, and to what 
extent, may be determined as between all parties.” 

It would also have been within the power of 
the Court under 0 . 1 , R. 10 (*2) to add defen¬ 
dant 3 os a party if it had not been originally 
joined. The rule is in tho following terms: 

“The Court may at any stage of the proceedings, 
either upon or without tho application of either party, 
and on such terms as may appear to the Court to be 
just, order that the name of any party improperly 
joined, whether as plaintiff or defendant, be struck 
out and that the name of any person who ought to 
have been joined, whether as plaintiff or defendant, or 
whose presence before the Court may be necessary in 
order to enable tho Court effectually and completely to 
adjudicate upon and settle all the questions involved 
in the suit, bo added.'* 

It was contended that 0 . 1 , R. 10 had no appli¬ 
cation as the joinder of defendant 3 was not at 
the instanco of tho Court. I consider that the 
joinder of defendant i by the plaintiff in the 
first instauce is warranted by the principle 
underlying 0 . 1 , Rr. 7 and 10 (2) of the Code. 
Tho insuranoo policy is not on the record. I do 
not wish to express any opinion on the merits 
of defendant 3*s plea of his non-liability at this 
stage. In this view I do not considor it neces¬ 
sary to deal with tho contentions raised in the 
decisions and the passages quoted above. It is 
. open to defendant 3 to raise tho question of his 
non-liability after tho evidence has been com¬ 
pleted. 

[6] I may point out that tho question of tho 
liability of tho indemnifier was raised and deci¬ 
ded in the Bombay and Nagpur cases in appeal 
after the disposal of tho cases on mexdts. There 
is no case for interference in rovision with tho 
findings of tho trial Court at tho present stage. 

[?] Tho application fails and is dismissed with 
costs. 

AT.S. Revision dismissed . 
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Hidayatullah and R Kaushalendra 

Rao JJ. 

Shajikarlal and another — Appellants v. 
Radha Kisan Laxminarayan and another — 
Respondents . 

Miso. Second Appeal No. 129 of 1946, D/. 7-7-1949, 
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Provincial Insolvency Act (1920), S. 75—Right 
of appeal — Order including creditor in list oi 
scheduled creditors — Insolvent has no right of 
appeal. (Paras 1, 5, 10, 12] 

Anno. Prov. Insolv. Act. S. 75 X. 2. 

R. S. Dabir. .4.1'. Khan- ami T. T>. Pemll.arkar 

_ for Appellants; G. R. Mudholkar — /or Auction- 

purchaser; J. R. Chamlurhar and S. A. hhcrde';ar 
(for No. 1) ami Y. 1’. JaltatJar (jfr No. — 
for Respondents. 

Judgment.—The only question involved in 
this appeal is whether under s. 7"., Provincial 
Insolvency Act, an insolvent has a right of 
appeal against an order including a creditor in 
the list of scheduled creditors. 

(2l The facts are stated briefly hero. Tho 
appellants were adjudged insolvents on G-12- 
1939. Shri V. R. Oke, respondent 2, was ap¬ 
pointed receiver. Respondent 1 , Radhakisan 
Laxminarayan claiming to be a secured credi¬ 
tor of the debtors made an application under 
S. 47, Provincial Insolvency Act, for tho inclu¬ 
sion of his name in the list of scheduled credi¬ 
tors. Subsequently respondent 2 —Receiver also 
made an application purporting to be under 
S. 4, Provincial Insolvency Act, read with 
Ss. 34 and 47 for a declaration that tho res¬ 
pondent Radhakisan Laxminarayan is not a 
creditor of tho debtors. 

[3] Both these applications were decided 
together and the new creditor's narno was in¬ 
cluded in the list of scheduled creditors. It 
may bo pointed out that tho insolvents made 
no objection iu the Insolvency Court and were 
not represented. 

[4] Against the order two appeals were filed. 
One was by tho Receiver and tho other by the 
insolvents. Tho Insolvency Court did nob 
permit the Rocoivor to prosecuto his appeal on 
the score of unnecessary expense inasmuch ns 
the insolvents had also appealed, and tho 
Receiver withdrew his appeal. 

[5] Tho appeal of the insolvents came up 
before the District Judgo, Akola, who, by his 
order dated 1G-12-1914, held that tho insol. 
vents had no right of appeal. Against this 
order, Appeal No. 129 of 1945 has been filed. 
Tho insolvents stated that if it bo held that no 
second appeal lay, tho appeal bo treated as an 
application for revision. 

(Gl Tho question involves interpretation of 
S. 75 of tho Act. The words of that section 
material to this case are: 

“Tho debtor, any creditor, the receiver or any other 
person aggrieved by a decision come to or au order 
mado in the exercise of insolvency jurisdiction by a 
Oourt subordinate to a District Court may appeal to 
tho Distriot Court... 

It was argued that tho debtor has an absolute 
right of appeal and there is no need for him 
to show that ho is aggrieved in any particular 
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manner. In other words, it was contended 
that the phrase "aggrieved by a decision” and 
so forth qualify only ‘person’. It was argued 
in the alternative that even if the debtor has 
to make out a grievance, that grievance is 
found in the depletion of the balance to which 
the insolvent would be entitled after his dis¬ 
charge and reference is made to S. G7 of the 
Act. It was contended that the inclusion of 
fresh creditors in the list of scheduled creditors 
is likely to reduce the surplus and the insolvent 
has thus an interest in protecting the surplus. 
On the other side, it was argued that the word 
is ‘debtor’ and not ‘insolvent’. In other words, 
the rights of appeal come to an end in so far 
as the debtor is concerned when the order of 
adjudication is passed. 

[7] In our opinion, the wording of S. 75 (l), 
first paragraph admits of but one construction, 
namely that the clause ‘aggrieved’ etc. qualifies 
all the four categories of persons mentioned 
there. This is also settled by a catena of cases 
to all of which we need not refer. In Lalcliand 
Hiracliand v. Tuljaram Raoji, 1 . L. R. (19-12) 
Bom. G7 : (A. I. R. (29) 1942 Bom. 27 : 43 Cr.L.J. 
350), Beaumont C. J. and Sen J., gave rea¬ 
sons which, in our opinion, are unanswerable. 
This is what the learned Chief Justice said : 

"If one reads the words ‘aggrieved by a decision’ 
and so forth as qualifying only 'any other persou,’ 
then the debtor, a creditor and the receiver, under the 
terms of the section, are granted a right to appeal to 
the District Court without any indication of what they 
may appeal against. It seems to me that one must 
read the words ‘aggrieved by a decision’ and so forth 
as qualifying all the persons who are entitled to appeal. 
The construction is supported by the second proviso 
to sub-s. (1) which gives a right of second appeal to 
the High Court to any such person aggrieved by a 
decision of the District Court. It is impossible to 
suppose that the right of secoud appeal from the 
District Court was given only to persons other than 
the debtor, a creditor or the receiver. Moreover, sub- 
ss. (21 and (3) confer a right of first appeal from the 
District Court only to 'such person aggrieved.' Sub¬ 
section (II i3 not very artistically worded, and it is 
difficult to see the reason for altering the phraseology 
of the old section; but I have no doubt that it does 
confer the right of appeal only on persons aggreived 
by the order of the subordinate Court." 

To the same effect is the opinion expressed in 
Mating Tun Tin v. K. P. A. R. Chettyar 
Finn , A. I. R. (24) 1937 Rang. 472 : (1937 Rang. 
L. R. 264), Aniruddha Mitra v. Official Re¬ 
ceiver of Aliporc , I. L. R. (1942) 1 Cal. 427 : 
(A. I. R. (29) 1942 Cal. 24l), Madan Lai Jliun - 
jhunicalla v. Reza Ali Khan , A. I. R. (27) 1940 
cal. 244 : (i.L.R. (1940) 1 Cal. 344), Aclihru Ram 
v. Padam Parshad , I. L. R. (1941) Lah. 779 : 
(A.I.R. (28) 1941 Lah. 243), Venkataramanayya 
v. Bangarayya, A.I.R. (22) 1935 Mad. 107 : (154 
I. C. 96), Pursingh v. Alaiadkhan , 28 N. L. R. 
286 : (A. I. R. (20) 1933 Nag. 9), Balgovind v. 
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Chaganlal Laxminarayan, A.I.R. ( 33 ) 1946 Nag 
24 : (I.L.R. (1945) Nag. 826) and S. Hari Rao 
v. Official Assignee of Madras , 49 Mad. 461 : 
(A.I.R. (13) 1926 Mad. 556 F.B.). 

[8] The next question is can the debtor or 
insolvent be regarded as a person “aggrieved by 
the decision.” In Raghunath Das v. Sundar 
Das Khetri , 42 Cal. 72 : (A. I. R. (l) 1914 P. c. 
129), their Lordships of the Privy Council have 
laid down that on the passing of the vesting 
order in insolvency, the insolvent loses all 
right, title or interest in his property. He is, 
therefore, represented for all purposes (except 
for purposes of compositions and schemes of 
arrangement) by the receiver. The right of a 
creditor to prove hi3 debt remains till the dis¬ 
charge of the insolvent. Pari passu with this 
right, the receiver can apply to have any cre¬ 
ditor excluded. These two follow respectively 
from S. 33 (3) and S. 50 of the Act. It is to be 
noticed that the insolvent is not a party to 
either of these proceedings. Indeed by an 
amendment of S. 33 (3) of the Act, the notice 
now issues to the receiver and not to the in¬ 
solvent as it did previously. Similarly, under 
S. 50, the notice issues to the creditor and not 
the insolvent. The reason for this was explain¬ 
ed by Sulaiman J. in Ganga Sahai v. Mukar- 
ram Ali Khan , A. I. R. (13) 1926 ALL. 361 at 
p. 362 : (97 I. C. 556) in the following words: 

“The insolvent, so long as his insolvency lasted 
could not be allowed to challenge the correctness of 
the debts entered in the schedule and, therefore, his 
application, so far as it purported to dispute the 
correctness of these debts and amounted to a request 
to the Court to inquire into the accounts of the credi¬ 
tors, could not properly be a proposal or a composition 
within the meaning of S. 38. Messrs Diwan Chand and 
Jai Gopal Sethi in their commentaries on the Bank¬ 
ruptcy and Insolvency Laws (Edn. 1, p. 459 (c), 
para. 442), have stated that so long as insolvency 
exists, a debtor cannot apply for expunging or reduc¬ 
ing a debt, but when insolvency is annulled as would 
be the case when composition or 6cheme is accepted, 
he can apply. I further find that in the English case. 
In rc Bond, (18S1) 17 Ch. D. 447 : (44 L. T. 834), it 
was held that in an ordinary case, no doubt, questions 
as to the amount of the proof of a creditor ought to be 
left to be dealt with by the trustee; but when tho 
composition has been accepted, tho bankrupt has a 
locus standi to apply to reduce the amount of this 
proof. These support my view." 

[9] Indeed S. 50 of the Act clearly shows that 
the insolvent only has locus standi when there 
is in existence a composition or a scheme but 
not till then. The English Rules of Bankruptcy 
Act, 1914, (Rr. 24, 2G, Sch. 2) have been enacted 
as S. 50 in India and if English practice is a 
good guide (and we see no reason why it should 
not be), tho insolvent has no locus standi 
except under the second half of sub-s. (2) of that 
section. In Makhan Lai Govindram v. Bhag- 
wan Singh, 17 Pat. 201 : (A. I. R. (25) 1938 Pat. 
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471 ), Wort J. expressed the same opinion 
though the question did not arise in that case. 

[ 10 ] Now if the insolvent did not pass the 
right to challenge the creditor in the insol¬ 
vency Court, it seems anomalous to allow him 
to do so by an appeal. Tho only reason that 
was suggested is S. 67 of tho Act. But this 
question of surplus involves only an expectancy 
and not a legal right. When S. 75 (l) speaks of 
“aggrieved by a decision” and so forth, it con¬ 
templates an immediate injury and not a con¬ 
tingent injury which may never materialise. 
The contrary reason was advanced by Oldfield J. 
in Sivasubramania v. Theethiappa , 47 Mad. 
120 : (A. I. R. (11) 1924 Mad. 163), but that case 
has been disapproved on more than one occa¬ 
sion including, S. Bari Rao v. The Official 
Assignee of Madras , 49 Mad. 461: (A. I. R. (is) 
1926'Mad. 556 F.B.) where, though the case was 
distinguished, it came very near to being over¬ 
ruled. We need not refer to all the cases but 
would content ourselves by citing Aniruddha 
Mitra v. Official Receiver of Aliporc % I. L. R. 
<1942) 1 cal. 427 : (A. I. R. (29) 1942 Cal. 24l) 
where Mukherjea and Roxburgh JJ. express 
what we respectfully adopt as our own opinion: 

"Under S. 75 (2), Provincial Insolvency Act, the 
debtor, any creditor, the receiver or any other person 
aggrieved by a decision or order of a Dis' -:ct Court as 
is specified in Sch. I come to or made otherwise than 
in appeal from an order made by a subordinate Court 
may appeal to the High. Court. The order complained 
of, undoubtedly decided a question of title under S. 4, 
Provincial Insolvency Act, and hence comes within 
the category of appealable orders, as enumerated in 
Sch. I to the Act. Section 75 expressly mentions tho 
‘debtor* as a person competent to appeal, though it Is 
well settled that he can appeal only if he is aggrieved 
fey the order of the District Judge and not otherwise. 

The whole point for our consideration, therefore, is 
whether the insolvent can be said to be lawfully 
aggrieved by the order of the District Judge against 
which thi9 appeal i6 directed. Tho meaning to bo 
given to the words ‘person aggrieved’ in connection 
with administration of bankruptcy law6 has been dis¬ 
cussed in several cases both in England and India. 
One of the leading cases on this point is Ex parte 
Sidebotham ; In re Sidebotham , (1880) 14 Oh. D. 
468 : (49 L. J. B. K. 41), it was held thero by James 
Xj. J. that a person aggrieved must be a person who 
had suffered a legal grievanco, the act or decision 
complained of must have deprived him of something 
to which he was lawfully entitled or ho must be re¬ 
fused something which he had a right to demand. 
Tho words do not mean a man who is disappointed of 
a benefit, which he might have received if some other 
order had been passed. Thus, although an insolvent is 
entitled to the surplus that remains after the 6ale of 
his properties, yet it is not a legal right but a mere 
hope or expectation; and enormous misohief would 
result if a bankrupt was allowed to interfere with the 
administration of his estate, on tho contingent chance 
of acquiring more surplus. Vide Ex parte She ffield, 
In re Muslin, (1879) 10 Ch. D. 434 : (40 L. T. 15), 
In re Leadbitler, (1879) 10 Oh. D. 888 : (48 L. J. Ch. 
342). In the last mentioned case the bankrupt, after 
his discharge, applied under S. 39, Solicitor’s Aot, for 
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taxation of a bill of costs to he paid by the trustee in 
bankruptcy to the solicitor of a mortgagee Of the 
bankrupt. It was held by Sir George .Tessst! that the 
bankrupt was not a person interested in the property 
within the meaning of S. 39, Solicitor's Act These 
cases have been followed in India, and reference may¬ 
be made amongst others to the decisions in .S'. Uari 
Ran v. Official Assignee of Madras, 49 Mad. 401 : 
(A. I. R. (13) 192G Mad. G5G F. R.l and Sakhaieat Ah 
v. Radha Mohan, 41 All. 213 : (A. I. R. (G) 1919 All 
284)." 

There are other cases too with which we do not 
propose to encumber this judgment. Reference 
may also be made to Balgovind v. Chaganlal 
Laxminarayan, I.L.R. (1945) Nag. S2G : (A.I.R. 
(33) 194G Nag. 24) and Sidram v. N. N. 
Mahallya, A. I. R (28) 1941 Com. 415: (197 I. C. 
409). See also, In re Austin, (1879) 10 ch. D. 
434 : (49 L. J. B. K. 4l) and In re Lcadbitter, 
(1878) 10 Ch. D. 388 : (48 L. J. Ch. 242), quoted 
also by Divatia J. in the Bombay case. This 
would show that tho insolvent had no right of 
appeal. As regards the argument that the word 
used is “debtor” and not insolvent, we only sayi 
that the argument is attractive but not sound J 
The distinction between a debtor and an in¬ 
solvent (who is a debtor adjudged insolvent) 
though made in some sections, has not been 
consistently maintained throughout the Act 
and we cannot, therefore, base any conclusion 
upon it. We can only say that it would have 
been better if some kind of distinction was made 
and rigidly adhered to. 

[11] We may refer to the objection which 
was taken by the respondent that a second 
appeal did not lie. There is much force in this 
contention, but since wo are holding that the 
decision of the District Judge, that no first 
appeal lay, was correct, thore is no necessity 
of discussing this aspect of tho question. The 
appellants have appended a prayer that tho 
appeal be treated os an application for revision 
because apparently they also felt doubt about 
tho tenability of a second appeal. 

[ 12 ] The decision of the learned District 
Judgo was correct in all tho circumstances of 
tho case. The appeal consequently fails and is 
dismissed with costs. 

[13] Before leaving this subject, we wish to 
record our surprise at tho action of the Insol¬ 
vency Court in forcing the receiver to with¬ 
draw his appeal. This has occasioned a serious 
mischiof. Wo feel, however, that it was pro¬ 
bably tho result of a misunderstanding of the 
law on the subject. 

V.B.B. Appeal dismissed. 


Shankarlal v. Rauha Eisan 
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A. I. R (38) 1951 Nagpur 284 [C. N. SO.] 
Hidayatullaii J. 

Surajmal Bambux and others—Applicants 
v. Laxminarayan Raghunoth — Non-appli¬ 
cant. 

* Miscellaneous Case No. 121 of 1048, D/- 7-3-1919. 

Patents and Designs Act (1911), Ss. 9 (1) and 
26 (1) — Application for revocation by person 
opposing grant of patent—Competency. 

Section 2G (2) (b) does not lay down the ground on 
which revocation can be sought. These are mentioned 
in S. 2G (1), els. (a) to (n). A person who is competent 
under sub-s. 2 lb) is not restricted to the three allega¬ 
tions which determine his competency to make the 
application, and can allege any of the grounds men¬ 
tioned in S. 2G (1). [Para 5] 

Where an application for revocation of a patent is 
made on grounds mentioned in els. (b), (d), (e) and (i) 
of sub-s. (1) of S. 26, the grounds are not the same as 
those on which a grant of patent can be opposed under 
S. 9 (1). Moreover, revocation of patent and the opposi¬ 
tion to the grant of it are different stages, and at least 
in so far as the grounds are different and in the 
absence of any prohibition, it cannot be said that a 
person who has unsuccessfully opposed the grant of a 
patent cannot file an application for its revocation. 

[Paras G, 7] 

Anno. Patents & Designs Act, S. 2G, N. 1. 

V. T. Kcdar - for Applicants ; It. R. DanJigc — 
for Non-applicant. 

Order.—This is an application under S. 2G(l), 
Patents and Designs Act, 1911, tor the revoca¬ 
tion of a patent. One of the grounds of objec¬ 
tion to the petition is that the applicants had 
opposed the grant of patent under S. 9 of the 
Act, and that until the applicants have ex¬ 
hausted their remedy under S. 9 (3) of appeal 
to the Central Government the presont appli¬ 
cation is not competent. 

[ 2 ] This case was first placed before Bose J. 
(now C. J.), and on 27-1-1919 the learned Judge 
was pleased to order that before taking action 
under S. 28 (l), to which parties by common 
consent were agreeable, this point should be 
decided. 

[3] Before me the arguments were, therefore, 
confined to the interpretation of Ss. 9 and 2G 
of the Act in rolation to the competency of the 
present application. Having considered the 
matter, I am satisfied that tho application is 
competent. 

[4] Tho matters mentioned in s. 9 of the Act 
are not coterminous with those on which the 
High Court exercises judisdiction under S. 2G(l). 
Under the former section, the grounds on which 
the grant of a patent can bo opposed are five 
in number. It is clearly stated in tho section 
itself that opposition can be on those fivo 
grounds and no other. It is clear, therefore, 
that if S. 2G(l) is more extensive, then what¬ 
ever may bo tho position where the two sec¬ 
tions overlap, the present application would be 


competent in respect at least of those grounds 
which, though falling under s. 2G (l), are out¬ 
side the scope of S. 9. I am concerned only 
with the competency of tho application, and, in 
my opinion, the application as a wholo and also 
in its several parts falls outside the scope of 
S. 9 of the Act. 

[5] An application under S. 2G (l) can be 
made either by the Advocate-General or by 
any person who alleges one of the three matters 
mentioned in S. 2G (2) (b). Tho applicants in 
the present case have alleged that they had 
publicly manufactured, used or sold, within 
British India, before the date of tho patent, 
articles manufactured in the manner claimed 
by tho patentee as his invention. This deter- 
mines their character and competency to make 
the application for the revocation of the patent. 
Tho provisions of S. 2G (2) (b) do not lay down 
the grounds on which revocation can be sought. 
These are mentioned in els. (a) to (n) of the 
earlier sub-section. A person who is competent 
under sub-s. 2 (b) is not restricted to tho three 
allegations which determine his competency to 
make the application, and can allege any of 
tho grounds mentioned in sub-s. (l) of the 
section. 

[G] The applicants in the present case have 
relied upon els. (b), (d), (e) and (i) of sub-s. (l) 
of S. 26. These are not included in tho grounds 
on which tho grant of a patent can be opposed 
under S. 9 of the Act. Reference in this con¬ 
nexion was made to cl. (d) of S. 9 (l). That 
clause deals with the public use or publication 
of tho invention by the patentee or at his in¬ 
stance. This is clear from Ss. 38 and 40 of the 
Act. 

[7] Further, S. 2G deals with the revocation 
of a patent, while S. 9 deals with opposition to 
the grant of a patent. These are different stages,^ 
and at least in so far as the grounds are different 
and in the absence of any prohibition, it can¬ 
not be said that a person who has unsuccess¬ 
fully opposed the grant of a patent cannot filo 
an application for its revocation. 

[8] It is true that under S. 70 (3) of the Act 

the order of the Central Government is final, 
but that would manifestly bo limited to those 
grounds which alone can be urged under S. 9 (l). 
Tho finality would not attach to anything 
beyond those grounds, and not certainly to 
thoso matters which fall outside the scope o 
S. 9 (l) but fall within S. 2G (l). , 

[9] In tho presont case tho applicants had 
filed an application opposing tho grant of the 
patent. I understand that tho application was 
rejected as it was filed after the expiry o 
months from the date of the advertisement. 
The applicants admitted that they had no 
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appealed against that order within three months 
as they were required to do under S. (0 (l). 
The grounds urged before the Controller arc 
not before me, but examining the present 
application I find that the present grounds do 
not fall within S. 9 (l). 

[ 10 ] I hold, therefore, that the application is 
competent. A dato shall now be fixed for action 
on the application. 

D.R.R. Order accordingly. 

A. I. R. (38) 1931 Nagpur 285 [C. N. 81.] 
Mangalmurti and Deo JJ. 
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[3] The trial Court held that the defendant 
was entitled to tho benefit of S. .13- A, T. P. Act. 
That finding has been challenged by the learned 
counsel for the appellant on two grounds : (i) 
Exhibit D-50 is not a contract of lease at all. (ii) 
It (Ex. D-50) is at least not a "complete and 
concluded" agreement required by S. -53A, T.P. 
Act. 

[ 4 ] The relevant portions of the lease deed 
Ex. D-50 are : 

“There wns au agreement between ns in December 
1930 to lease out to yon (lessee) for five years tho 
theatre known as “the Tulsiram (theatre) belonging 

to mo (lessor) personally. 

*•••••• 


Mt. Radhabai irfo Ramlcaran — Plaintiff 
—Appellant—N. J. Nayadu — Defendant- 
Respondent. 

First Appeal No. 1*21 of 1043, D/• 14.1*2-1949. 

(a) Evidence Act (1872), S. 91— Deed reproduc¬ 
ing terms of previous oral agreement — T.P. Act 
(1882), S. 53-A. 

When the terms of a contract or disposition of pro¬ 
perty arc reduced to the form of a document the docu¬ 
ment takes the place of the oral contract or agreement, 

(Para 7J 

Anno: Evi. Act, S. 91, N. 2; T.P. Act, S. 53A S 16. 

(b) T. P. Act (1882). Ss. 53-A and 107—Written 
agreement to lease for a term exceeding one year 
signed by lessor only-If complete and concluded 
agreement under S. 53-A—Registration—Registra¬ 
tion Act (1908), Ss. 2 (7) and 17 (d). 

Section 107 only lays down how a lease is to be made 
and not how an agreement to lease is to be made. 

[Para 9] 

There is no provision which requires that a written 
agreement to lease not creating a present demise should 
.be signed both by the lessor and lessee. Such a writing 
where it is a term exceeding one year would, however, 
require registration. [Para 9] 

Where before preparing tho instrument of transfer 
the parties prepared a draft lease deed in order that 
there should bo no difference of opinion and changes 
in the terms of tho thehepatra , tho contract itself 
has been reduced to writing and tho document serves 
as a protection under S. 53A. (Para 11] 

Anno. T. P. Act, S. 53-A, N. 9, 9a ; S. 107, N. 15; 
Reg. Act, S. 2 (7), N. 5 ; S. 17, N. 28, 31. 

T. L. Sheode — for Appellant ; M. R. Bobde , Y. S. 
Tambc and K. G. Chendkc—jor Respondent . 

Judgment.—This is plaintiff’s first appeal 
from a decree of the Third Subordinate Judge, 
First Class, Nagpur, dismissing her suit for 
ejectment and for arrears of rent. 

[2] The facts of the case about which there 
is no dispute now are as follows: There was an 
oral agreement between the plaintiff and the 
defendant in December 193C to lease out to 
the defendant for five years with an option to 
him to renew it for another five years plain¬ 
tiffs’ theatre known as the Tulsiram Theatre. 
Possession was accordingly delivered to the 
defendant for effecting repairs. The repairs 
were efiected and then there was the writing 
Ex. D-50 on 4-2-1039. 


and the possession also was accordingly delivered to 
you beforehand for effecting repairs. And according to 
the conditions settled at that time and as the theatre 
has started working now, .... (something omit- 
ted) in this lease deed being settled between us, I 
(lessor) agree to give you (lessee) as stated bereinbelow. 
And the conditions mentioned below are binding on 
each other. 

(1) . . . . The term of this theka (lease) will be five 
years and that period will be reckoned from 1-8-1937. 

(2) .... Whether public cinema shows in the 
foresftid building begin from 1-8-1937 or not, 

the lessee shall pay rent to the lessor from 1-8-1937. 

Para. IJ. Ou the expiry of this theka for five years 
the lessee has a right to continue this very theka for 
a further period of five years. In case the lessee does 
want to continue the theka for a further period of 
five years, he should intimate the lessor accordingly 
three months beforehand. 

Para. 16. The lessor has made her signature after 
accepting this thekepatra with her freo will and 
pleasure and without being under the influence of 
anybody in any manner, and all the above mentioned 
conditions are binding on tho lessor as well as on the 
lessee. 

rara. 17 .—This thekepatra of which this is a draft 
is accepted by us. (But) there being no time it cannot 
bo registered this very day. This will, however, be 
registered within six weeks. The draft is prepared in 
order that there should be no difference of opinion and 
changes in the terms of the thekepatra. Signatures 
are made on this draft with free will and pleasure. 
As the list of lessee’s articles is not ready the same is 
not appended hereto. The same will be appended at 
the time of registration. 

N. B .—We will get this document registered imme¬ 
diately on getting the entire amount of rent and taxes 
in full. 

Sd/• Radhabai. 

4-9-1939. 

I am (of) opinion that the terms of this document 
are correct as per terms which are fair and suitable. 

(Sd.) R. K. Manohar, 
Counsel for lessor Mt. Radhabai. 

21-12-1938.*' 

[5] It is dear from para. 17 of Ex. D-50 and 
from tho evidence of Ramchandra Koshinath 
Manohar (D. w. 2 ) and N. J. Naidu (d. W. 3 ) 
that Ex. D-50 is only a draft of the lease deed 
and tho instrument of transfer (i. e. the lease 
deed) was to bo written and registered subse¬ 
quently. That is tho view of tho trial Court 
and we accept it. 
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C6l The first contention of the learned coun¬ 
sel for the appellant is that this lease deed 
Ex. D-50 is not a contract of lease at all as 
there was already an oral agreement in Decem¬ 
ber 1936 and this document merely reproduces 
the terms of that oral agreement. 

[ 7 ] Section 91, Evidence Act, provides: 

“When the terms of n contract, or of a grant, or of 
any other disposition of property, have been reduced 

to the form of a document,.no evidence shall be 

given in proof of the terms of such contract, grant or 
other disposition of property.except the docu¬ 

ment itself, or secondary evidence of its contents in 
cases in which secondary evidence is admissible under 
the provisions hereinbefore contained.” 

It is clear from this provision that when the 
terms of a contract or disposition of property 
are reduced to the form of a document the 
document takes the place of the oral contract 
or agreement. There is, therefore, no doubt 
that Ex. P-50 is a contract or agreement in 
writing. \\c may quote in this connection the 
following remarks in Maung Po Kwe v. 
Manny Po Sein , A. I. R. (25) 1938 Rang. 49 at 
p. 50 : (174 I. c. 1C9) : 

“A contract or an agreement in writing or a written 
agreement is a sine qua non. Such written agreement 
may of course be the embodiment of wbat has already 
ken orally agreed npon and may also refer to pay¬ 
ment by the purchaser and receipt by the vendor of 
part of the purchase money, but it must essentially 
be a written agreement.” 

This decision was upheld in Letters Patent 
Appeal reported in Maung Ohn v. Maung Po 
Kwc t 1938 Rang. L. R. C92 : (A. I. R. (25) *1938 
Rang. 356). In the judgment in Letters Patent 
Appeal, Roberts C. J. remarked at p. 697 : 

“It has been urged upon us that the mere produc¬ 
tion of a writing from which can be ascertained 
matters referring to a pre-existing oral contract is 
sufficient to come within the protection of the section 
(S. 53A, T. P. Act) : but, in my opinion, the section 
clearly contemplates that the contract itself shall be 
in writing, and not that there shall be a writing refer¬ 
ring to some part or parts of a contract which may 
previously have been oral.” 

Dunkley J. in that very case observed : 

“A distinction must be drawn between a writing 
which is a reduction into writing of n previous oral 
agreement, which would fall within the provisions of 
S. 53A, and a writing in which there is a mere refer¬ 
ence to a previous oral agreement." 

Referring to the remarks of Roberts C. J. men¬ 
tioned above, Mosel y J. observed in Shir a 
Khaloon v. Maung Pan , 1939 Rang. L. R. 575 
at p. 578 : (A. I. R. (26) 1939 Rang. 206) : 

“By the concluding words what the learned Chief 
Justico was conveying was obviously that the contract 
should bo in writing, and that it is not enough that 
there should be a writing, which was not in itself an 
agreement, referring to some part or parts of the con¬ 
tract which may previously have been oral. This will 
be clear also from the concluding words of Dunkley J.’s 
judgment. 

In my opinion, the document need not be a formal 
agreement or contract, nor need it purport to be in its 
entirety an agreement, but part of the document at 


N. J. Nayadu a j r 

least must be in essence an agreement or contract 
A document may often start as an agreement and 
then recite the receipt of money. Conversely a docn 
ment may start as a receipt and then recite the terms 
of the agreement in pursuance of which the money 
has been paid, and be also in essence an agreement 
It is not sufficient to say that the terms of an agree’ 
ment can be ascertained from a document which pur¬ 
ports to be on the face of it merely a receipt. It is 
true that the essential terms of the agreement are all 
or nearly all. mentioned in the receipt in this case’ 
Ex. 1. I say ‘nearly all’ because the receipt does not 
contain anything referring to a very common feature 
in these transactions, namely, forfeit of advance or 
penalty for non-performance. But in ray opinion it is 
clear that the document could not even bo construed 
as an agreement, much less that it is in essence an 
agreement.” 

[S] The learned counsel for the appellant 
further contended that Ex. D-50 is not a “com¬ 
plete and concluded” agreement. A perusal of 
the document and specially the parts of it 
mentioned in para. 4 above will clearly show 
that it contains all the terms of the agreement. 
Ramchand Kashinath Mauohar (d. w. 2 ) who 
was engaged by Yadao Rao on Radhabai’s 
behalf to advise her with respect to the terms 
of the lease deed which she was to execute in 
favour of the defendant Naidu clearly says 
that the draft Ex. D-50 was final. In para. 17 
of Ex. D-50 itself it is stated : 

‘‘The draft is (not) prepared in order that there 
should be no difference of opinion and changes in the 
terms of tho thekepatra." 

Counsel for both the parties agreed that ‘not’ 
which occurs even in the original is a slip of 
pen. It thus contains all tho terms and is a 
complete agreement. 

[9] The learned counsel for tho appellant, 
however, contended that it is not a complete 
and concluded agreement because it only con¬ 
tains the signature of tho lessor and not of the 
lessee also as required by S. 107, T. P. Act. 
But S. 107 ibid only lays down how a lease is 
to be made and not how an agreement to lease 
i 3 to be made. We get the following observa¬ 
tions in Gokul Chandra Law v. Haji Moham¬ 
mad Din, I. L. R. (1938) 1 cal. 563 at p. 569 : 

(A. I. R. (25) 1938 Cal. 136) : 

“A contract to lease may be oral or in writing. It 
may create a present demise or it may not. If an 
agreement to lease creates a present demise and ope¬ 
rates as a lease it is required to be in writing and 
registered. See S. 107, T. P. Act, 1882, S. 17 and 
S. 2 (7), Registration Act. If it does not create a pre¬ 
sent demise it is not required to bo in writing or 
registered.” 

It is clearly found above that Ex. D-50 is not 
an instrument of transfer i. o., Ex. D-50 which 
was only a draft lease deed did not create a 
present demise. It is only a written agreement 
to lease. There is no provision which require 
that such a written agreement to lease should 
be signed both by the lessor and lesseo. Sue 
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ia writing would, however, require registration 
'because cl. (7) of s. 2. Registration Act, lays 
down that "lease” includes an ‘ agreement to 
lease" and cl. (d) of S. 17 requires that docu¬ 
ments which are leases of immovable property 
from year to year or for any term exceeding 
one year, or reserving a yearly rent shall be 
registered. Thus, the only defect in Ex. D-50 is 
that it is not registered and so it works as a 
good shield under S. 53A, T. P. Act, which is to 
the following effect: (After quoting S. 53A, 
T. P. Act, the judgment proceeded :) The last 
argument of the learned counsel for the appel¬ 
lant was that the defendant did not continue 
in possession in part performance of the con-, 
tract and did not do any act in furtherance of* 
the contract dated 4-2-1939. 

[10] Undoubtedly the possession of the defen¬ 
dant up to 4-2-1939 on which date Ex. D-50 
was written was under the oral agreement of 
December 1936 but the oral agreement to lease 
merged into the writing Ex. D-50 and from 
that date the possession of the defendant was 
under Ex. D-50. So he continued in possession 
in part performance of the contract reduced to 
writing in Ex. D-50. The only question that 
remains to be considered is if the defendant 
has done any act in furtherance of the contract. 
That he did so will be clear from Ex. D-69 
which ia a certified copy of extract of accounts. 
That document shows that after 4-2-1939 the 
defendant paid Nazul rent and Municipal taxes 
and spent on repairs. They were certainly paid 
after 4-2-1939 in furtherance of the contract 
reduced to writing in Ex. D-60. 

[11] Even if the oral agreement of December 
1936 is treated as an oral lease and not merely 
as an oral agreement to lease it would not 
make any difference. The oral lease being in¬ 
valid it was open to the parties to enter into a 
valid lease which according to S. 107, T. P. Act, 
requires execution by both the lessor and the 
lessee and registration. Before preparing the 
instrument of transfer the parties prepared a 
draft in order that there should be no differ¬ 
ence of opinion and changes in the terms of 
the thekepatra. Thus, the contract itself has 
been reduced to writing, in Ex. D-50 and that 
document serves as a protection under s. 53A, 
T. P. Act. 

[ 12 ] The deoision of the trial Court is, there¬ 
fore, correct and it is hereby upheld and the 
appeal is dismissed with costs. 

V'B.B. Appeal dismissed. 


A. I. R. (.88) 1951 Nagpur 287 [C. N. S3.] 

V. E. Sen J. 

J1 [atru Udesingh and others — Applicants 
v. Dhunnilal Sitaram and others — Non- 
applicants. 

Criminal Rovn. No. 20S o! 1949, D/- 2S-7-1949. 

(a) Cattle Trespass Act (1871), Ss. 20 and 22 — 
Inquiry under S. 20 — Nature oi — Result is not 
acquittal or conviction—Order ho.ding seizure not 
wrongful — Revision lies — Criminal P. C. (1898). 
S. 439. 

It is true that the offence as defined in S. 4 (o). 
Criminal P. C., means any act or omission made 
punishable by any law for the time being in force; it 
also includes any act in respect of which a complaint 
may be made under S. 20, Cattle Trespass Act. Thu 
eflect of inclusion is to confer jurisdiction on a Magis¬ 
trate to bear such complaints nod to hold an enquiry 
into the wrongful seizure and detention of the cattle. 
The result of the enquiry, however, is not acquittal or 
couviction. A person against whom a complaint is 
made under S. 20 is not an accused: if the seizure is 
found to be wrongful he is not convicted of any offence 
and the amount of compensation which he is required 
to pay is not a fine though it may be recovered as a 
fine under S. 23. An order, therefore, in a complaint 
under S. 20 holding that the seizure of cattle is not 
wrongful does not amount to an acquittal and revision 
against it is maintainable : A. I. R. (17) 1930 Nag. 
149 and A. I. R. (36) 1919 Nag. 136, Bcf. 

[Para 5] 

Anno. Cattle Trespass Act, S. 20, N. 1; S. 22 N 7 ; 
Criminal P. C., S. 439, N. 12. 

(b) Cattle Trespass Act (1871), Ss. 22 and 24 — 
Orders under—Difference in nature. 

There is a difference in the nature of the orders 
under Ss. 22 and 24. The heading of Chap. V which 
embraces Ss. 20 to 93 is ‘Complaints of illegal seizure or 
detention’; while that of Chap. VI is ‘Penalties’. If a 
seizure or detention be adjudged illegal under S. 22, a 
Magistrate awards reasonable compensation. A person 
who forcibly opposes tbo seizure of cattle or resents the 
same after seizure, is liable to conviction before a 
Magistrate with imprisonment for a period not exceed¬ 
ing six months, or with fino not exceeding five hundred 
rupees, or with both. A person who is proceeded against 
for forcible seizure of cattle is an accused and the 
result of the proceeding under S. 24 is cither conviction 
or acquittal, not so in a case instituted on a complaint 
under S. 22. [Para 5a] 

Anno: Cattle Trespass Act, S. 22, N. 7. 

N. B. Cliandurkar — for Applicant; V. T. Kedar 
for Non-applicant No. 3. 

Order. — This is an application by Matru, 
Onkar and Dadia to set aside the order dated 
1-3-1949 of the Court of the Additional District 
Magistrate, Chhindwara, in Cr. A. No. 52 of 
1948 and to restore the order dated 18-10-1948 
passed by the Magistrate, Second Class, Chhind¬ 
wara in Cr. C. No. 36 of 1948. 

[2] Matru filed a complaint on 17-7-1948 under 
S. 20, Cattle Trespass Act, on the allegation 
that on 13-7-1948 accusod 3 and 4 (Tarwar and 
Syamlal) under the orders of accused 1 and 2 
(Dhunnilal and Shyamsunderlal) took the com¬ 
plainant’s oattle to the cattle pound even though 
they had not caused any damage. The oattle 
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■were subsequently released and the complain¬ 
ant had to incur an expenditure of Rs. 8-2-0. 
Evidence on behalf of the complainant was 
produced to show that the cattle of the appli¬ 
cants were removed from the Ivhirka, that 
they had not damaged the crop in the field of 
the accused, and that the seizure was wrongful. 

[3] The learned Magistrate came to the con¬ 
clusion that the applicants, Dadia, Matru and 
Onkar were definitely put to a loss by the 
seizure and detention of their cattle. The 
seizure was ordered by the accused Shyam- 
sunder and Dhunnilal and Shyamlal and Tar- 
war carried out the orders. He convicted all 
the four accused under Ss. 20 and 22, Cattle 
Trespass Act, and ordered Dhunnilal and 
Shyamsuudcr to pay Us. 10 each and Shyamlal 
and Tarwar Rs. 5 each to the applicants. Mitru, 
Dadia and Onkar by way of compensation for 
the loss caused to them by the illegal seizure 
and detention of their cattle. 

[4] The Additional District Magistrate set 
aside the order of the Magistrate directing pay¬ 
ment of compensation as stated above ou the 
ground that the respondents failed to substan¬ 
tiate their story about the seizure of the animals 
at the Khirka. According to him the animals 
were seized from the grazing ground. The 
seizure and impounding were not wrongful. 
This order is challenged in revision. 

[ 5 ] On behalf of the accused, Shri V. T. 
Kedar joints out that the order of the Addi¬ 
tional District Magistrate amounted to the 
acquittal of the accused and therefore revision 
'is not maintainable. I do not accept this con¬ 
tention. It is true that tho offenco aa defined 
in S. 4 ( 0 ), Criminal P. C., means any act or 
omission made punishable by any law for the 
time being in force; it also includes any act in 
respect of which a complaint may be made 
under s. 20 , Cattle Trespass Act. The effect of 
inclusion is to confer jurisdiction on a Magis¬ 
trate to hear such complaints and to hold an 
enquiry into tho wrongful seizure and deten¬ 
tion of the cattle. The result of tho enquiry, 
however, is not acquittal or-conviction. A per¬ 
son against whom a complaint is made under 
s. 20 is not an accused; if the seizure is found to 
bo wrongful, ho is not convicted of any offenco 
and the amount of compensation which he is 
required to pay is not a fine. The compensation 
may bo recovered as a fine under S. 23, Cattle 
Trespass Act, but it is not a fine. A Magistrate 
is not competent to pass a sentence of impri¬ 
sonment in default of payment of compensation: 
see Ramdulareij v. Manohar, A.I.R. (17) 1930 
Nag. 149 : (31 Cr. L. J. 278), William v. King 
Emperor, 1948 N. L. J. 394 : (A.I.R. (3C) 1949 
Nag. 13G). 


[•5a] There is a difference in the nature of the 
orders under Ss. 22 and 24. The heading of 
Chap, v which embraces ss. 20 to 23 is ‘Com¬ 
plaints of illegal seizure or detention’; while 
that of chap. VI is Penalties’. If a seizure or 
detention be adjudged illegal under s. 22 , a 
Magistrate awards reasonable compensation. In 
the case of a person who forcibly opposes the 
seizure of cattle or rescues tho same after 
seizure, he is liable to conviction before a 
Magistrate with imprisonment for a period not 
exceeding six months, or with fine not exceed- 
ing five hundred rupees, or with both. A person 
who is proceeded against for forcible seizure of 
cattle is an accused and the result of the pro¬ 
ceedings under S. 24 is either conviction or 
acquittal, not so in a case instituted on a com¬ 
plaint under S. 22 , Cattle Trespass Act. The 
learned counsel for the accused relied on Deem- 
darjaln Naidu v. Ratna Padai/achi, 50 Mad. 
841 : (A.I.R. (14) 1927 Mad. 39C : 28 Cr. L. J. 30l); 
Budlian Mahto v. Issur Singh, 34 Cal. 926 at 
p. 927 :(G cr. L. J. 303) and Emperor v. FisJiua- 
nath Vishnu, 44 Bom. 42 : (A.I.R. (7) 1920 Bom. 
85 : 21 cr. L. J. 9-5). Theso cases dea^ with the 
question of cognizance of complaints under 
S. 22, Cattle Trespass Act, by a Magistrate and 
do not deal with the point raised before mo. 
Reliance was placed by the counsel on the 
following observations in Budlian Mahto v. 
Issur Singh, 34 Cal. 92G : (GCr. L. J. 3G3): "The 
illegal seizuro or detention of cattle amounted 
to an offence.” These observations were mado 
in connection with the power of a Magistrate 
to transfer such cases after taking cognizance. 

[6] Turning to the merits I agree with tho 
contention of tho learned counsel for tho appli¬ 
cants that tho order of tho Additional District 
Magistrate should be set asido. Tho action of 
tho accused in seizing the cattlo was reported 
to the Tahsildar who deputed Shri Badkas, 
Naib Tahsildar (c. w. No. l) to mako an enquiry- 
He has stated in his evidence that he examined 
Shamlal, Tarwar, Shamsunderlal and others on 
oath in which they have accepted that almost 
all the cattle of the village wore taken from 
Khirka for impounding them. Their statements 
are contained in Cr. C. No. 23 of V-4 of 1947-48. 
Tho accused told him that they would not 
repeat tho taking of cattlo to the cattlo ponnu 
to the annoyance of the cultivators. Certified 
copies of the statements of Shyamlal, Tarwar 
and Shyamsunderlal are od the record. The 
learned Additional District Magistrate did not 
take into consideration the evidence of Shri 
Badkas and tho statements of the non-appli¬ 
cants mado to him in arriving at his finding. 
Tho evidence produced on behalf of the com¬ 
plainant was rightly accepted by the Magistrate 
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of the lower Court, and I agree with his con¬ 
clusion that the seizure and detention of the 
applicants' cattle were illegal. 

[7] I set aside the order of the Additional 
District Magistrate and restore that of the trial 
Magistrate. 

D.B.B. Revision allowed . 
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V. R. Sen J. 

Mahadeo Narayan Tanhsale—Plaintiff — 
• Applicant v. Dattatraya Anantrao Tanksalc 
and another — Defendants—Non-Applicants. 

Civil Revn. No. 428 of 1948, D/- 30-9.1949. 

Court-fees Act (1870), Sch. II, Art. 17 (1) (as 
amended in C. P.) — Suit under S. 169 (3), C. P. 
Land Revenue Act (II [2l of 1917). 

A suit filed under S. 169 (3), C. P. Land Revenue 
Act, to set aside an order passed by the revenue Court 
under S. 169 (1) (c) of the Act is governed by Sch. II, 
Art. 17 (1) and not by S. 7 (iv) (c) even though the 
plaintiff has to establish his title in order to secure 
the relief claimed by him. [Paras 6, 81 

Anno. Court-fees Act, Sch. II, Art. 17 (1), N. 4. 

D. B. Padhyc and P. R. Padhye — for Applicant; 
K. G. Chendkey and M. R. Bobde — for Non-Appli¬ 
cant 2. 

Order.—This is an application by the plain- 
tiff to revise the order dated 25-8-1943 parsed 
by Shri N. P. Mishra, Additional Civil Judge 
<11 Class), Bhandara, directing him to pay 
ad valorem court-fee. 

[2] The plaintiff applied to the Deputy Com. 
inissioner, Bhandara, for effecting imperfect 
partition of the village Sheoni in Bhandara 
district. The defendants raised objections to 
the partition of certain sir and khudkasht 
lands on the plea that they were their exclu¬ 
sive property. The Sub-divisional Officer after 
remand ordered that all sir fields and khud- 
kasht field No. 121 should remai - with the de¬ 
fendants and the rest would be divided equally. 
The order was passed under s. 169 (l) (c), Land 
Revenue Act, on 17-5-1944. The plaintiff there¬ 
upon instituted the present suit on 17 - 11 - 1944 . 
The reliefs claimed were as follows : 

"(1) It be declared that the order dated the 17-51944 
of Shri Vertna, Snb-divislonal Officer, Bhandara, is 
wrong and against the law, that the plaintifi owns 
half share in the entire sir numbers (fields) area 
165-56 and khudkasht No. 121, area 6 54, situated at 
mauza Seoni Khurd, mentioned in para. 6 of the plaint 
and that the same is liable to be partitioned. 

(2) Costs of the suit be directed to be paid to the 
plaintiff by defendants 1 and 2. 

(3) Any other relief that the Conrt may deem proper 

be granted.” r r-* 

[3] The plaintiff’s learned counsel contends 
that the suit falls under Art. 17 (l), Court-fees 
Act. The learned Judge has held that the claim 
is governed by S. 7 (iv) (c), Court-fees Act. His 
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reason is contained in para. 8 of the order which 
is as follows : 

“In Dicarlui Prasad v. Shyama Charan , reported 
on p. 87 of the Taxing decisions the following test has 
been given for ascertaining what court-fee is payable : 
'When in a partition suit the defendant denies the 
plaintiffs right to a share the subject matter of appeal 
by the defendant is the right to a share. The appel¬ 
lant is, therefore, liable to pay ad valorem court-fees 
on the market value of the share.’ Applying these 
tests noted above in the light of these remarks made 
in Noli Ram v. Daulat . I.L.R. (1938) Nag. 55S: (A.I.R. 
(26) 1939 Nag. 50 F. B.), mentioned above, I am in¬ 
clined to find that this declaration claimed in this 
suit, howsoever, it may be worded for all practical 
purposes virtually claims actual possession of plain¬ 
tiff's eight-annas share in the suit land based on 
plaintiff’s title which has been denied to him by the 
defendants and by this order of Shri Yerma. This 
very substantial relief claimed by the plaintiff in this 
suit which lies mixed up in this declaration needs 
payment of ad valorem court-fees.” 

[4] The suit of the plaintiff falls within the 
purview of S. 169 (3), Land Revenue Act, which 
is in the following terms : 

“If the Deputy Commissioner proceeds under sub- 
s. (1), cl. (c), his order shall not be subject to appeal or 
revision; but any party may, within six months from 
the date of such order, institute a suit in the civil 
Court to have the order set aside, and the decision of 
such Court shall be binding on the Deputy Commis¬ 
sioner, bat subject to the result of such suit, if any, 
the order of the Deputy Commissioner shall be con¬ 
clusive.” 

[o] The relevant portion of Art. 17 of Sch. 2 
to the Court-fees Act a 3 amended by the Central 
Provinces Act XVI [16] of 1935 is in the follow¬ 
ing terms : 

“Plaint or memorandum of appeal in each of the 
following 6uit9 : 

(i) to alter or set aside a summary decision or order 
of any of the civil Courts not established by Letters 
Patent or of any revenue Court. 

••••>» 

The order challenged by the plaintiff is that of 
a revenue Court. 

[6] The contention of the plaintiff is that the 
suit falls under Art. 17 while the defendant’s 
contention is that ad valorem conrt-fee is pay¬ 
able under s. 7 (iv) (c), Court-fees Act. Where 
a suit is specifically dealt with it must be held 
to fall within this specific provision rather than 
a general one which may also cover the ca^e. 
This is a summary order passed by the Sub- 
divisional Officer and it falls clearly within the 
purview of Art. 17 (l) of the Act. The claim is 
similar to the claim in a suit under o. 21 , R. 63 
and o. 21 , R. 103, Civil P. C. It is tme that the 
plaintiff has to establish his title in order to 
secure the relief claimed by him. That is so in 
suits under o. 21 , R. 63 also. Those suits have 
been held to be governed by Art. 17 for pur- 
poses of court-fees. The leading case on the 
point is of Phulkumari v. Ohanshyam Misra 
85 cal. 202 : (851. A. 22 p.o.). In that suit was 
included a prayer for injunction to restrain the 
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defendant-decree-holder from executing his 
decree and notwithstanding this it was held 
that the suit was merely one to set aside the 
summary order in the claim proceedings and 
came under this clause. This case was relied on 
in Gorakli Sahu v. Slieo Nandan Singh , 18 
Pat. 323: (A.I.R. (26) 1939 Pat. 57l); Udai Chand 
Lai v. Firm Pannalal Champalal, A.I.R. (28) 
1941 Pat. 174 : (193 I. c. 782) aud Arumugha v. 
Venkatacliala Pillai t 56 Mad. 716 : (A.I.R. (20) 
1933 Mad. 439). A suit under O. 21, R. 103 has 
been held to be governed by Art. 17 for pur¬ 
poses of court-fees: Shiva Knnbi v. Dashrath , 
A.I.R. (20) 1933 Nag. 362: (147 I. c. 1113); Dinkar 
Eao v. Ratansi , I.L.R. (1939) Nag. 422!: (A.I.R. 
(25) 1938 Nag. 300). I respectfully agree with 
these decisions. The provisions of the Court- 
fees Act should be construed strictly and any 
ambiguity or doubt arising out of the inter¬ 
pretation has to be resolved in favour of the 
subject. In Eallianikutli Amma v. Kunhi - 
lakshmi Amma , A. I. R. (34) 1947 Mad. 275 : 
(1947-1 M. L. J. l) it was held that 
“where a decree-holder institutes a suit under O. 21, 
R. 63, Civil P. C., to set aside an order in favour of 
the claimant, the fact that to the claim to set aside 
such an order is added some other relief, for example, 
a declaration that mortgage and a deed of assignment 
in favour of the claimant are void ns against tho 
plaintiff, does not necessarily affect the substantial 
character of the suit and the appropriate Article 
which applies to the suit is Art. 17 (1) and not 
Art. 17A.” 

[7] The cases relied on by the learned Judge 
of the lower Court: Madan Lai v. Shri Ram - 
chandra Devasthan,; Gendram Saov. Ajodhiya 
Prasad and Pt. Dwarkaprasad v. Pt. Shryam - 
cliaran reported at pp. 36, 47 and 87 respec¬ 
tively in Taxing Decision 1936-1943 : Aruna- 
chalam Chetty v. Rangaswamy PiWai, 38 Mad. 
922 : (A.I.R. (2) 1915 Mad. 948 F.B.) and Tacoor - 
deen Tewarry v. Ali Hossein Khan , 21 w. R. 
340 : (13 Beng. L. R. 424) are distinguishable on 
facts. Those were suits of a different nature. 
They were not filed to set aside a summary 
order of a civil Court or a revenue Court. The 
case reported at p. 36 of the Taxing Decisions 
was one in which the relief sought was that the 
decree be declared null and void because of 
fraud and negligence. Similarly the decision at 
p. 47 lays down that in an appeal to quash 
arbitration proceedings and to set aside a decree 
based on an award made by an arbitrator on a 
reference by the Court in a pending suit court- 
fees are payable ad valorem on the amount of 
the decree sought to be impeached in the appeal. 
Article 17 (iv) did not apply as the appeal did 
not arise out of a suit to set aside an award. 
These observations have no application to the 
present case. The facts in the case reported at 
p. 87 were that a suit was filed for partition 
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and separate enjoyment by the plaintiff and a 
court-fee of the value of R3. 15 was paid. The 
defendant set up an exclusive right in respect 
of part of the property and denied his (plaintiffs) 
right to a share in it. Ad valorem court-fees- 
were payable. Arunachalam Chetty v. Ranga. 
swamy Pillai , 3S Mad. 922 : (A. I. R. (2) 1915- 
Mad. 948 F.B.) deals with the suit for a declara¬ 
tion that a mortgage decree is not binding on 
the plaintiff and for an injunction restraining 
the defendant from executing the same. It was 
held that S. 7 (iv) (c), Court-fees Act v*as appli¬ 
cable and an ad valorem court-fee was payable. ^ 
The case in Tacoordeen Tewarry v. Ali 
Hossein Khan , 21 w. R. 340 : (13 Beng. L. R. 
424) also did not arise out of any order passed 
by a revenue Court. None of these cases arose 
out of any order of any revenue Court, and the 
question of application of Art. 17 (i) did not 
arise for consideration. The case in Dattaji 
Parashramji v. Mt. Bhagirathi , I.L.R. (1939) 
Nag. 373 : (A.I.R. (25) 1938 Nag. 183) on which 
reliance was placed by the learned counsel for 
tho defendant has also no application, as the 
suit did not arise out of an order passed by a 
revenue Court. 

[8] The view taken by the lower Court is 
wrong as Art. 17 (i) of Sch. 2 is applicable under 
which fixed court-fee is payable. The order 
directing the plaintiff to pay ad valorem court- 
fee is hereby set aside. 

[9] The application is allowed with costs. 

D.II. Application allowed . 

A. I. R. (38) 1931 Nagpnr 290 [C. N. 84.] 
Hidayatullah J. 

Narayanrao Krishnarao and another — 
Plainti jjs- Appellants v. Vishwanathrao More - 
shwarrao — Defendant-Respondent. 

Second Appeal No. 552 of 1945, D/- 14-12-1949. 

C. P. Land Revenue Act (II [2] of 1917), S. 203 
— Transfer of village site by one tenant to 
another. , 

Where a transfer without the consent or tue 
lambardar is made by a tenant holding an abadi 6ite 
to a tenant who does not possess a site of reasonable 
dimensions in the abadi the transfer involves an allot¬ 
ment of a site, the proprietor has the right to deter¬ 
mine the sites and their extent and if any dispute 
arises the revenue Court only and not the civil Court 
has jurisdiction. [Para J 

B. J. Bhave and IF. B. Pendharhar — for Appel¬ 
lants; B. S. Dabir — for Respondent. 

Judgment _The appellants (who were the 

plaintiffs in this case) are tho lambardars ot 
mouza Majguvan, Petti No. 1, tahsil and district 
Saugor. Ono Pooran was a tenant of that 
patti. On 28-9-1938 the defendant, in execution 
of his money decree in C. S. No. 2101 o 19 • 
purchased Pooran's share in a house situated 
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in the village abadi. The plaintiffs thereupon 
served a notice on 14-4-1939 asking the defen¬ 
dant to remove the superstructure and to deliver 
possession of the land to the plaintiffs. This 
the defendant failed to do. According to the 
plaintiffs, Pooran was a mere licensee and as 
a result of the transfer the defendant got no 
rights in the village abadi site on which the 
house is situated. The plaintiffs therefore 
claimed to get possession of the village abadi site. 

[2] The defendant set up a large number of 
defences. He asserted that the suit house was 
not situated on the abadi site belonging to the 
plaintiffs and that as the house was construct¬ 
ed before 1861 , the property could be transfer¬ 
red without the consent of the lambardar. He 
pleaded that plaintiff 2 had no right of action, 
not being a lambardar, and stated that as the 
abadi land in his possession was insufficient 
for his needs he was entitled to get a transfer 
of this land without the permission of the 
lambardar. 

[а] Both the Courts below have concurred 
in dismissing the suit of the plaintiffs. The case 
turns upon the interpretation of S. 203, C. P. 
Land Revenue Act because it is not only found 
as a fact but also conceded that the defendant 
does not possess sufficient land in the abadi of 
the village for his agricultural purposes. 

[4] Arguments were accordingly confined at 
the hearing to the short questions whether a 
transfer without the consent of the lambardar 
can be validly made by a tenant holding an 
abadi site to a tenant who does not possess a 
site of reasonable dimensions in the village 
abadi and whether the civil Court has any 
jurisdiction in the matter. 

[5] The authorities in this Court on the 
subject of the interpretation of s. 203, C. P. 
Land Revenue Act,are not uniform. The lower 
appellate Judge appears to have founded him- 
self on two unreported cases, viz. Dattatraya 
v. Wamanrao, A. 1 . R. (1G) 1929 Nag. 59 : (113 
I. C. 176) and Premdas v. Balkishan , A.I.R. (16) 
1929 Nag. 64: (114 I. 0. 452) and has distinguished 
Bapu Kanhu v. Ganpat Rao , I.L.R. (1937) Nag. 
360 : (A.I.R (24^ 1937 Nag. 107) and Nilkanth v. 
Vishwanath, I.L.R. ( 1941 ) Nag. 571: (A.I.R. (27) 
1940 Nag. 370). Naturally these two later rulings 
are pressed upon me for acceptance, and it is 
argued that the two unreported cases must be 
taken to be overruled. It is, therefore, neces¬ 
sary to examine closely the decisions of theso 
four cases. 

[б] Dattatraya v. Wamanrao, A. I. R. ( 16 ) 
1929 Nag. 59 : (113 I. c. 176) was decided by 
Kiukhede A. J. 0. According to the learned 
Judge a tenant had a right to transfer the 
abadi site, though he could do so only in two 
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cases. If the transfer was either to an heir or 
to a tenant not in possession of a site of reason¬ 
able dimensions the transfer was good, even 
though without the consent of the lambardar. 

[7] The next case is Premdas v. Balkishan , 
A. I. R. (16) 1929 Nag. 64 : (114 I. C. 452) 
and was decided two months later by Macnair 
A. J. C. The learned Judge observed as follows: 

“It is urged in appeal that the civil Courts had no 
jurisdiction to decide whether the site already in 
possession of the defendant was insufficient for his 
requirements; and even if that site was insufficient 
the defendant could not purchase another site without 
reference to the landlord. Section 203, C). (3), Land 
Revenue Act, is as follows : 

'A person holding a site under sub-B. (1) shall bo 
incompetent to transfer it except to his next heir 
or to a person entitled to and not already in possession 
of such site.* 

The words 'such sits’ cannot refer to the site 
which it is desired to transfer, as a rule permitting a 
person to transfer a site to a person entitled to it is 
obviously unnecessary. It follows that the words 'such 
site* must refer to the words 'a house site of reason¬ 
able dimensions in the abadi*, in Cl. (1\ S. 203. The 
defendant was admittedly entitled to such a site and 
it has been held, for excellent reasons, that he did not 
possess such a site. Clause (3) then does not prohibit 
the transfer of the site to him. 

The question whether a transfer to him was com¬ 
petent is clearly not a dispute regarding tho 
allotments of sites in the abadi. Clause (4), S. 203, 
which directs that such disputes shall be decided 
by a revenue officer does not prevent a civil Court 
from deciding whether the transfer with which I am 
concerned was valid. Section 203, Land Revenue Act, 
then does not render the transfer of a house to the 
defendant invalid, although the plaintiffs consent 
was not obtained.” 

[8] The second of these two cases was con. 
sidered by Gruer J. in Bapu v. Ganpat Rao, 
I.L.R. (1937) Nag. 350 : (A.I.R. (24) 1937 Nag. 107). 
The facts in that case were identical with those 
obtaining in this case except that the plaintiff 
had succeeded. Gruer J. observed that tho 
auction sale in favour of the defendants gave 
no right to the house-sites since the wajib-ul- 
urz (whioh reproduced sub-s. (3) of S. 203, G. P. 
Land Revenue Act) gave no right of transfer. 

[9] It was contended in that case by the 
defendants that since they were not possessed 
of a sufficient site the transfer to them was 
competent. The learned Judge observed that 
since they had failed to prove that they were 
not in possession of a house-site of reasonable 
dimensions they could not succeed. But since 
the two Courts had differed on the question of 
jurisdiction Gruer J. very properly examined 
tho ruling of Macnair A. J. C. on which the 
Additional District Judge had founded tho 
jurisdiction of the civil Court and observed as 
follows : 

“Appellants now say that either tho case should be 
remanded for a positive finding, or at least that it 
should be made clear that they can re-agitate tho 
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question in a revenue Court. I agree with the view 
of Maccair A. J. C. in the above case that the words 
“such site’’ must refer to the words “a house-site of 
reasonable dimensions in the abadi" in sub-s. (II of 
S. 203. The other proposition, however, that such a 
plea does not amount to a dispute regarding the allot¬ 
ment of site in the abadi appears to me, with due 
respect, to be very questionable. I should hold in fact 
that it certainly (in the present case at least) involves 
a question of allotment, and that the proper venue for 
its decision was a revenue Court, under S. 203 (4). It 
is the proprietor of the viahal , who is initially entitled 
to allot sites in the abadi and that is as it should 
be. It would be undesirable if his hand could be forced 
by a tenant purchasing a particular house and then 
claiming possession of its site under this sub-clause. 
If a tenant is entitled to a bigger site he oueht to get 
it, but its location should be in the hands of the land¬ 
lord initially, who ought to be guided by questions 
of convenience and the interests of the village as a 
whole. If he refuses to allot, or if the tenant objects 
to the extra site allotted, owing to its position or 
otherwise, then the revenue oflicer should decide. I, 
therefore, agree with the trial Court that the civil 
Courts have no jurisdiction to settle such a matter.” 

It is wrong to assume that the observations 
were obiter. The learned Judge settled the 
doubts about jurisdiction and dissented from 
Macnair A. J. C. He thus gave two reasons for 
rejecting the appeal, and the fundamental rea¬ 
son was the lack of jurisdiction in the civil 
Court. 

[10] In the nest case, though the question 
was between cosharers as such the right of the 
lambardar to allot sites in the abadi received 
an identical interpretation. In fact, Grille and 
Pollock JJ. discuss the matter first from the 
view point of tenants vis-a-vis the lambardar 
before proceeding to decide similar questions 
between co-sharers. At p. 573 they observe as 
follows : 

“Under sub s. (1) of S. 203, Land Revenue Act 
every person holding land in the village for agricul¬ 
tural purposes otherwise than as a sab-tenant or 
ordinarily working therein as an agricultural artisan 
or labourer is entitled to a house site of reasonable 
dimensions in the abadi free of rent, and sub-s. (4) 
provides that the proprietor of the mahal shall be 
entitled to allot sites in the abadi but any dispute 
regarding such allotment 6hall be decided by a revenue 
officer. The plea was taken in the trial Court that the 
site of which the defendant was formerly in posses¬ 
sion was not adequate for his needs and he was there¬ 
fore entitled to hold the present site under sub-s. (1) 
of S. 203. We agree with the view of Gruer J. in Dapu 
v. Ganpat Rao, I.L.R. (1937) Nag. 350 : (A. I. R. (24) 
1937 Nag. 107) that if a tenant reasonably requires a 
bigger 6ite he ought to get it but its location should 
lio in the hands of the proprietor initially and that if 
there is any dispute it should be decided by a revenue 
officer but it is not open to a tenant to purchase a 
particular house and then claim to retain possession 
on the ground that he requires a larger site than he 
has.” 

These decisions are binding on me and ought 
to have been considered binding by the learned 
Additional District Judge. The first case of 
Gruer J. arose on identical facts and the ques¬ 


tion of jurisdiction was expressly considered 
therein. That decision was approved by Grille 
and Pollock JJ. and its principles were applied 
to the case of co-sharers. 

Cll] As against these two decisions my atten¬ 
tion was drawn to a recent decision of Mangal- 
murti J. in Haribakas v. Uttamrao Dattaji, 
S. A. No. 276 of 1946 dated 7-10-1948. The point 
of jurisdiction was not considered because the 
learned Judge ordered a remand of the case for 
further evidence. The decision is so brief that 
it can he quoted here : 

“The learned counsel for the respondent contended 
that sub s. (3) of S. 203. C. P. Land Revenue Act 
applied only to persons holding sites under sub-s. (1) 
akid and that Mt. Ajbi, Mt. Hajra, Mt. Jaitun and 
Mt. Johara, who sold the abadi site in dispute to the 
first defendant-appellant Haribakas, were not such 
persons, i. e., on the day of the sale of the site in dis¬ 
pute to Haribakas they were not holding the land in 
t nauza Pardi, tahsil Arvi, district Wardha, for agri¬ 
cultural purposes otherwise than as sub-tenants, or 
ordinarily working therein as agricultural artisans or 
labourers, or holding the poets of village watchmen. 

2. There are some pleadings on this point in 
para. 2 (c) of the plaint and in para. 2 of the written 
statement of defendant 1. but they are vague. It is, 
therefore, necessary to direct the trial Court to ask 
the parties to make definite pleadings on the point and 
then to frame issnes if necessary. I direct it under 
O. 41, R. 25, Civil P. O., to do so. It shall take addi¬ 
tional evidence on the point.and shall return it to this 
Court together with its finding thereon and the reasons 
therefor within three months from this date." 

[12] The point that had arisen there related 
to the character of the transferors and the 
learned Judge has not expressed any opinion 
one way or the other since he remanded the 
case for fresh pleadings, issues, evidence and 
findings. I cannot, therefore treat this judg¬ 
ment as implying any approval of the earlier 
rulings that the civil Court has jurisdiction 
over such cases. 

[ 13 ] It was next suggested that in view of the 
conflict in this Court the matter should be laid 
before a Full Bench. Reference was also made 
to Gulabsingli v. Chhatarsingh, I. L. R. (1937) 
Nag. 58 : (A. I. R. (23) 1936 Nig. 283) in which 
Stone 0. J.. did not interfere in a case in 
which tenants had exchanged their abadi sites 
without the consent of the lambardar, and to 
Gayaprasad v. Firm Bansilal Abir Chartd, 
S. A. No. 234 of 1939 d/- 24-3-1941, in which 
Niyogi J., entered into a consideration of the 
adequacy of the existing site. I was also refer¬ 
red to the opinion of Jayaratnam F. C., in 
Nilkanthrao v. Sitaram, 1949 N. L. J. 
which accords with the reported cases of this 

Court. „ . 4 

[14] Section 203, C. P. Land Revenue Ac* 
provides for the regulating of the village abaOt. 
The first sub-section merely declares the ngn 
of tenants, agricultural artisans etc., to get a 
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house-site of reasonable dimensions in the abadi 
free of rent. Sub-section (2) provides that the 
right is coterminal with the bolder s continu¬ 
ance as a tenant, agricultural artisan etc. The 
site is enjoyable only while the holder can be 
classed as a tenant, agricultural artisan etc. 
The third sub-section allows the holder to trans¬ 
fer the site either to his next heir or to a per¬ 
son entitled to and not already in possession 
of ‘such site.’ The words 'such site’ refer us 
back to sub-s. (l) and mean a site of reasonable 
dimensions. Then comes sub-s. (4). It reads : 

"The proprietor of the mahal shall be entitled to 
allot sites in the abadi, but any dispute regarding 
such allotment shall ba decided by a Revenue Officer 
not below the rank of Tahsildar." 

The sub-sections which follow do not bear 
upon the matter under consideration in this 
case but afford some assistance in the inter¬ 
pretation of the first four sub-sections. I, shall, 
therefore, mention them here. By sub-s. (5) 
the Financial Commissioner has the power to 
make certain declarations of rights. Qe can, 
contrary to the wazib-ul-arz, declaro as herit¬ 
able and transferable, the rights in house-sites 
or bouses, of persons other than those specified 
in sub-s. (l). By sub-s. (6) provision is made 
to apply the notification to pending suits and 
appeals. Sub-section (7) gives the landlord the 
right to claim nazarana on transfers under 
Bub-s. (5) though under the proviso the Finan¬ 
cial Commissioner may notify that no nazarana 
Bhall be recoverable under certain circum- 
Btances. Sub-sections (8) and (9) do not con¬ 
cern us. 

[14A] From the above analysis it appears that 
certain classes of persons are entitled to house 
Bites free from rent. The allotment is to be 
made by the proprietor but if disputes arise, 
the matter is to be decided by a Revenue 
Officer not below the rank of a Tahsildar. In 
allotting sites, disputes are likely to arise and 
the discretion of the proprietor is subject only 
to the decision of the Revenue Officer. Under 
B. 220 (r) of the Act the jurisdiction of the civil 
Court is barred. 

[15] It would thus appear that the proprie¬ 
tor has been given the right to determine the 
Bites and their extent. Of courso the words 
'reasonable dimensions’ involve an objective 
standard and it is only to that extent that the 
discretion of the proprietor is fettered. The 
only question is whether, on a transfer between 
tenants inter se, the matter becomes justiciable 
in a civil Court. 

[16] The matter really depends on whether 
the subsequent transfer can be said to involve 
an allotment of a site. In my judgment it does, 
and if any depute arises a question of allot- 
ment arises. The proper venue for the decision 
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of the dispute is indicated in sub-s. (4) and must 
go before a Revenue Officer not below the rank 
of a Tahsildar. Unless the proprietor has ex¬ 
pressly consented to the transfer or is other¬ 
wise precluded from objecting to the transfer, 
his right to object to the transfer remains and. 
in case of dispute it is the Revenue Officer whey 
has to adjudicate and allot the site. I accord-' 
ingly hold that the rulings in Bapu v. Ganpat 
Rao t I. L. R. (1937) Nag. 350 : (A. I. R. (24) 1937 
Nag. 107) and Nilkanth v. Vishwanath, I. D. B. 
(1941) Nag. 571 : (A. 1. R. (27) 1940 Nag. 370) do 
not need reconsideration; I am bound by them. 

[17] No other question arises in the present 
case and the suit of the lambardar (plaintiff l) 
must be decreed. 

[ 18 ] The appeal is allowed with all costs 
throughout. The defendant will be entitled to 
remove the superstructure for which I grant 
him three months’ time from the date of the 
decree of this Court. 

D.H. Appeal allowed . 
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J. Sen and Mudholkar JJ. 

Balmukund Jainarayan—Decree-holder — 
Appellant v. Maniram Bamkrishna and 
others—Judgment-debtors — Respondents . 

Misc. First Appeal No. 253 of 1944, D/- 23-2*1949. 

(a) Debt laws — C. P. and Berar Relief of In¬ 
debtedness Act (XIV [14] of 1939), Ss. 2 (d), 11- 
Final decree for sale continues to be decree for 
payment of money — Debt Relief Court can make 
instalments. 

A final decree for sale continues to bo a decree for 
the payment of a sum of money and there is a debt 
within the meaning of the Relief of Indebtedness Act 
and the Debt Relief Court has got jurisdiction to make 
instalments : A. I. R. (36) 1949 Nag. 174 (F, B.), Foil. 

[Para 5] 

(b) Debt laws — C. P. and Berar Relief of In¬ 
debtedness (Amendment) Act (XI [11] of 1942)— 
Act is intra vires the Governor purporting to 
exercise powers of Provincial Legislature—Assent 
of Governor-General not required. 

Considering all tho provisions of tho Relief of In¬ 
debtedness Act (XIV [14] of 1989) and bearing in 
mind its object, it is dear that it is not a procedural 
law at all, though some of its provisions do, indeed, 
appear to trench upon some provisions of the Civil 
Procedure) Code. Its pith and substance is not laying 
down procedure. On the contrary, it aims at afleoting 
substantive rights. Inasmuch as the Relief of In¬ 
debtedness Act provides for the relief of indebtedness 
of agriculturists it falls partly within entry No. 20, 
‘agriculture’ and partly within entry No. 27 'money- 
lending'. Both these entries aro in the Provinoial List 
of the Government of India Act (1936) and therefore 
the Act falls within the provinoial field. Though some 
of the provisions of the Act appear to tronoh upon 
some provisions of the Civil Procedure Code, this fact 
alone does not render the Act void nor does it render 
the repugnant provisions void. To render the Act or 
these provisions void it has to be Bhown that the 
repugnant provisions so far invade the law of oivil 
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procedure as to establish that the main object of the 
Act was to amend the law of civil procedure. There is 
no such invasion. The invasion is no more than was 
necessary to carry into effect the purpose of the Act. 
The Act is within the competence of the Provincial 
Legislature. As the main Act was within the com¬ 
petence of the Provincial Legislature, it was wholly 
unnecessary to obtain the assent of the Governor- 
General. The mere fact that such assent was obtained 
makes little difference to the question whether assent 
for the amending Act was also necessarv. No such 
assent was necessary and Act XI [11] of 1942 is intra 
vnrs of the Governor : A. I. R. 134) 1947 P. C. 60, 
F ° 11 - [Paras 12, 13, 14, 15] 

P. P. Deo — for Appellant; S. 11. Mangrulkar — 
/? r Respondents ; 11'. B. Pcndharhar — for Provin¬ 
cial Government • 

Judgment.—This is a decree-holder's appeal 
against the dismissal of his execution applica¬ 
tion. It has been referred to us by Bose J. 
under R. 9 (2) (a) of the Rules of this Court. 

[2] The facts are as follows. On 6-11-1933, 
the decree.holder obtained a final decree for 
salo. Execution was taken out and part of the 
projierty was sold by the Collector on 20-6-1938. 
The judgment-debtors then applied to the Debt 
Relief Court on 22-4-1910 and eventually a 
scheme was framed by that Court on 17-7-1913. 
In the meanwhile, the Debt Relief Court sent 
the usual certificate to the civil Court on 
20-8-1941 and the civil Court directed that the 
case should pend sine die. 

[3] On 17-3-1943, the executing Court called 
upon the decree-holder to show cause why his 
execution application should not be struck off. 
This was before the scheme was framed by the 
Debt Relief Court. On 14-4-1913, the decree- 
holder put in a statement showing cause. In 
that statement lie raised the following three 
points : (i) A final decree for sale having been 
passed there is no debt within the meaning of 
the Relief of Indebtedness Act, and the Debt 
Relief Court has no jurisdiction to undo the 
final decree and make any instalments; (ii) the 
Relief of Indebtedness Act, xiv [ 14 ] of 1939 
having expired on 17-7-1912 the proceedings 
under Ss. 8 to 11 pending before it on or after 
that date ipso facto determine, and the Court 
ceases to have any jurisdiction to proceed with 
the case ; (iii) Act XI [ll] of 1942 which pur¬ 
ports to amend Act XIV [14] of 1939 is ultra 
vires of His Excellency tho Governor, who 
purports to exercise tho powers of the Provin¬ 
cial Legislature unless the Act was assented to 
by His Excellency the Governor-General as 
required by the Government of India Act. 

[4] As the third point involved a substantial 
question of law as to the interpretation of 
Government of India Act, Bose J. recom¬ 
mended to the Chief Justice that this case 
should be placed before a Bench of two Judgos. 
Accordingly, it has been sent to us for decision. 
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[ 5 j As regards the first point, we are clear 
that in view of the decision of the Full Bench 
in liulchmanibai v. Mahendralal t I. L. R. ( 1949 ) 
Nag. 182 : (A. I. R. (36) 1919 Nag. 174 F. B.), to 
which one of us (Mudholkar J.) was a party, 
the final decree continues to be a decree for the 
payment of a sum of money. In the circum. 
stances this point fails. 

[6] Coming to the second point we are clear 
that Ss. 8 to 11 , C. P. and Berar Relief of In¬ 
debtedness Act ceased to be in operation after 
17-7-1942 except to the extent indicated in the 
proviso to s. l (3) of the Act. That proviso is 
as follows : 

“Provided that all the provisions of this Act shall 
be deemed to he in force for the purpose of hearing 
and deciding any application or matter pending before 
a Debt Relief Court on the expiry of the period of 
three years and any order passed in relation to 6uch 
application or matter shall be deemed to have been 
passed before the expiry of the said period.” 

[7] It is however argued, and that brings us 
to the third point, that the proviso is ineffective 
as it was added by an amending Act, not 
assented to by the Governor-General as, indeed, 
the original Act was. On tho other hand, it is 
said that the subject covered by the Relief of 
Indebtedness Act is one which falls within 
List II, the Provincial List, and that, therefore, 
there are no limitations or conditions attaching 
to the powers of the Provincial Legislature to 
legislate on the subject. 

[8] The argument for the appellant is that 
the matter falls under item 4 of List III of the 
Constitution Act and as there is already an 
existing law concerning it S. 107 (l) of the 
Constitution Act renders the amending provin- 
cial Act void. 

[9] In a very recent case Prafulla Kumar 
v. Bank of Commerce , Khulna , A. I. R. (34) 
1947 P. c. 60 : (74 I. A. 23) their Lordships of 
the Privy Council had occasion to consider the 
respective powers of tho Federal and Provin¬ 
cial Legislature to legislate on matters which 
to some extent trench upon matters within tho 
exclusive field of tho other or upon matters 
falling within the concurrent list. In the course 
of their judgment, their Lordships quoted with 
approval the following passage from the judg¬ 
ment of Sir Maurice Gwyer C. J. in Subrah - 
manyan Cliettiar v. Muttuswami Goundan, 
1940 F. C. R. 188 : (A. I. R. (28) 1941 F. C. 47): 

"It must inevitably happen from time to time that 
legislation though purporting to deal with a subject 
in one list, touches also upon a subject in another list 
and the different provisions of the enactment may be 
so closely intertwined that blind adherence to a 
strictly verbal interpretation would result in a large 
number of statutes being declared invalid because the 
Legislature enacting them may appear to have 
legislated in a forbidden sphere. Hence tho rule whion 
has been evolved by the Judicial Committee, whereby 
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Civil Procedure as to establish that the main 
object of the Act was to amend the law of Civil 
Procedure. We do not think that there is any 
such invasion. In our view the invasion is noj 
more tbau was necessary to carry into effect 
the purpose of the Act. It follosvs then, that 
the Act is within the competence of the ProvinJ 
cial Legislature. 

[ 15 ] As the main Act was within the com¬ 
petence of the Provincial Legislature, it was 
wholly unnecessary to obtain the assent of His 
Excellency the Governor-General. The mere 
fact that such assent was obtained makes littloj 
difference to the question whether assent for 
the amending Act was also necessary. We are 
clear that no such assent was necessary ana 
that Act XI [11] of 1942 is intra vires of His 
Excellency the Governor. 

[1C] What we have said above disposes of the 
points raised in the appellant statement and 
the original grounds of appeal. On 28-7-1948 
the appellant’s learned counsel sought leave to 

raise the following grounds of appeal: 

“Tho lower Court 6liould have held that its order 
dated 28-4-1943 holding that the Debt Relief Court 
hod no jurisdiction to frame a scheme regarding tne 
final decree for sale in question and directing the 

execution to proceed, was final. . . . 

2. The lower Court hod therefore no jurisdiction 
to ignoro that order and pass an order dismissing tho 
execution application." 

[ 17 ] These grounds rest upon a technicality 
and as they seek to deprive the respondent of 
the benefit of a law enacted for affording relief 
to the class to which he belongs we think that 
the appellant’s application to urge them should 
bo met by a technicality. This application has 
come nearly four years after the limitation for 
the appeal had expired. No explanation for the 
delay is given. Wo therefore reject it. 

[ 18 ] For these reasons we uphold the order 
of the Court below and dismiss the appeal with 
costs. Counsel’s fee here Rs. 60. 

D.H. Appeal dismissed. 
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the impugned statute is examined to ascertain its 
pith and substance or its true nature and character 
for the purpose of determining whether it is legislation 
with respect to matters in this list or in that. 

[10] Then their Lordships proceeded to 

observe * 

“Subject must still overlap and where they do the 
question must be asked what in pith and substance is 
the effect of the enactment of winch complaint is made 
and in what lilt is its true nature and character to be 
found. If these questions could not he asked, muen 
beneficent legislation would be stifled at birth, and 
many of the subjects entrusted to Provincial Legisla¬ 
tion could Dever effectively be dealt with. . 

Thirdly, the extent of the invasion by the Provinces 
into subjects enumerated in the Federal List has to . 
be considered. No doubt it is an important matter 
not, as their Lordships think, because the validity of 
an Act can be determined by discriminating between 
degrees of invasion, but for the purpose of determining 
what is the pith and substance of the impugned Act. 
Its provisions may advance so far into Federal terri¬ 
tory as to show that its true nature is not concerned 
with Provincial matters, hut the question is not, has 
it trespassed more or Icbs, but is the trespass, what¬ 
ever it be, such as to 6how that the-pith and substance 
of the impugned Act is not money lending but promis¬ 
sory notes or banking? Once that question is deter¬ 
mined the Act falls on one or the other side of the line 
and can be seen as valid or invalid according to its 
true content.*’ 

[Ill Id the light of these principles what we 
have to determine, in the first place, is, what 
is the pith and substanco of the Relief of In¬ 
debtedness Act? Is it something which is in its 
exclusive field or is it something which falls 
within the concurrent list? Is it ‘money-lend¬ 
ing’ or ‘agriculture’ os contended for by the 
respondents, or is it 'Civil Procedure* as asserted 
by the appellant. 

[ 12 ] Considering all the provisions of the 
Relief of Indebtedness Act and bearing in mind 
its object, it seems to us to be clear that it is 
not a procedural law at all, though some of its 
provisions do, indeed, appear to trench upon 
[some provisions of tho Civil Procedure Code. Its 
pith and substance is not, in our opinion, laying 
Idown procedure. On the contrary, we think, it 
[aims at affecting substantive rights. 


[18] Inasmuch as the Relief of Indebtedness 
Act provides for the relief of indebtedness of 
agriculturists we think it falls partly within 
Entry No. 20, ‘agriculture* and partly within 
Entry No. 27 ‘monoylending.* Both these entries 
are in the Provincial List and therefore the 
Act falls within the Provincial field. 

[14] It is true, as we have observed earlier, 
that some of the provisions of tho Act appear 
to trench upon some provisions of the Civil 
Procedure Code. This fact alone does not render 
the Act void nor does it render the repugnant 
provisions void. To render tho Act or these 
provisions void it has to be shown that the 
repugnant provisions so far invade tho law of 
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Mudholkah J. 

Zamu Tukaram—Plaintiff—Appellant v. 
Ishwardas Amerchand Shop — Defendant — 

Second Appeal No. 292 of 1945, D/- 21-7-1949. 

Limitation Act (1908), Arts. 10 and 120 — Mort¬ 
gage by conditional sale—Sale becoming absolute 
—Article applicable — Berar Land Revenue Code 
(1928), S. 174 (1). 

Whether a particular oase, whethor of sale or fore- 
oloBure, falls within Art. 10 or not depends upon whe¬ 
ther oolumn 3 is applicable to it. WheTe that column 
is wholly inapplicable, Art. 120 would apply. 

[Para 4] 
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Haring regard to the language of S. 174 (1), Berar 
Land Revenue Code, it is clear that col. 1 of Art. 10 
will apply to a case where the transfer is a mortgage 
by conditional 6ale and if on the basis of that transfer 
a final decree is eventually passed and the sale bournes 
absolute the transfer will fall within Art. 10. 

(Paras. 10 and 11] 

Anno. Limitation Act, Art. 10, N. 9, Pt. 11a; 
Art. 120, N. 5, Pt, 1. 

P. S. Pultamkar — for Appellant ; T. L. Sheode 
and W, W. Bhole — for Respondent . 

Judgment. —This is a plaintiff’s appeal from 
the dismissal of his suit for pre-emption. 

[2] The defendant obtained a final decree for 
foreclosure against one Sheshrao on 13-7-1940 
and on 26-10-1940 took possession of the mort¬ 
gaged property which included S. No. 100/2. 
The plaintiff who is a co-occupant in S. No. 100 
sued for pre-emption on 30-12-1943 but his suit 
was thrown out as barred by time. 

[3] In holding that the suit was barred by 
time, the Courts below applied Art. 10 , Limita¬ 
tion Act. According to the plaintiff that article 
applies only where there is a sale and that it 
cannot possibly apply to a case where there is 
foreclosure. Such a case is, according to him, 
governed by the residuary Art. 120. 

[4] Whether a particular case, whether of 
sale or foreclosure, falls within Art. 11 or not 
depends, as has been stated in the recent deci¬ 
sion in Jorawarklian v. Mukliram , 1949 A.L.J. 
290 (to which I was a party), upon whether 
Col. 3 is applicable to it. Where that column is 
wholly inapplicable, then, we have held, Art. 120 
would apply. 

[5] Column 3 reads thus : 

“When the purchaser takes, under the sale sought 
to be impeached, physical possession of the whole of 
the property sold, or, where the subject of the 6ale 
does not admit of physical possession, when the instru¬ 
ment of sale is registered.” 

[G] We have assumed there that Art. 10 ap¬ 
plies to cases of foreclosure, that is, the w©rd 
“sale” includes a foreclosure. But, as in other 
respects the case before us did not fall within 
Art. 10, we held that Art. 120 would apply. 
We have nowhere stated that Art. 10 never 
applies to a case of foreclosure. 

[7] Thus, though on the particular facts of 
the case we held that Art. 10 did not apply and 
that Art. 120 applied, the decision does not take 
the plaintiffs case any further. 

[8] It was held by the Allahabad High Court 
in Nath Prasad v. Ram Paltan Ram , 4 ALL. 
218 : (1882 A.W.N. 28 F.B.) and other cases that 
Art. 10 does not apply to a suit for foreclosure 
of a mortgage by conditional sale. These deci¬ 
sions were disapproved in Batul Begam v. 
Mansur Ali Elian , 20 ALL. 315: (1898 A. w. N. 
61 F.B.). At p. 319 the learned Judges observed 
as follows : 


"We cannot see how a sale is any the less an absolute 
one because it is not to take immediate effect and 
operation. There is certainly nothing in Art. 10 to 
suggest that the sale mentioned in that article is 
limited to a sale which is to have immediate effect 
and operation. In our opinion, the other conditions 
being present necessary to make Art. 10 applicable, 
Art. 10 would apply to a sale which in its inception 
was a mortgage by conditional sale, but which, either 
by the operation of Regulation No. XVII [17] of 1806 
or by the operation of Act No. IV [4] of 1882, had 
become in effect an absolute sale with the right of 
redemption gone. In such a case, the other conditions 
existing, Art. 10 would apply as soon as the mortgagee 
had acquired the complete interest of the mortgagor. 
No doubt in the case before the Full Bench to which 
we have been referring, Art. 120 was the only article 
which could have been applied at the particular stage 
of the transaction at which it came before the Court. 
We dissent from the proposition of law expressed oiikr 
in that case.” 

[9] This decision was later upheld by the 
Privy Council in Batul Begam v. Mansur Ali 
Khan , 24 ALL. 17 : (28 I.A. 248 P.C.) and so the 
earlier Allahabad view must bo deemed as over¬ 
ruled. I may also mention that the late Court 
of the Judicial Commissioner was also of the 
view that Art. 10 was not necessarily inappli¬ 
cable to a case of mortgage by conditional sale: 
see Fatecliand v. Linanatli , 4 c. P. L. R. 72, 
Seetharam v. Ramdayal , l N. L. R. 6 and Jai - 
ram v. Sitaram , 16 N. L. R. 37: (A.I.R. (6) 1919 
Nag. 6 F.B.). 

[10] Then, again, having regard to the langu-. 
age of S. 174 (l), Berar Land Revenue Code,) 
which says that all transfers giving rise to a 
right of pre-emption “shall be deemed to be 
rights of pre-emption within the meaning of— 
Article 10 of the Limitation Act,” it is clear 
that Col. 1 of Art. 10 will apply to a case where 
the transfer is a mortgage by conditional sale. 
I am aware of the contrary opinion expressed 
by D. B. Brahma at p. 247 of his Berar Land 
Revenue Code, 2nd Edn., but for the reasons 
I have given, I am unable to accept it. 

[11] It is not urged before me that the transfer 
on which the plaintiff’s suit is based is not a 
mortgage by conditional sale nor that it does 
not give rise to a right of pre-emption. On the 
basis of that transfer, a final decree was eventu¬ 
ally passed and the sale has become absolute. 
The transfer, therefore, clearly falls within 
Art. 10. No difficulty of the kind met with in 
Jorawarklian v. Mukhram , 1949 N. L. J. 290, 
in applying Col. 3 of that article is found in 
this case. I, therefore, hold that the matter is 
governed by that article. 

[ 12 ] For these reasons I uphold the decree of 
the lower appellate Court and dismiss the ap¬ 
peal with costs. 

V.R.B. Appeal dismissed. 
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A. I. R. (38) 1951 Nagpur 297 [C. N. 87.] 
Bose C. J. and Mangalmurti J. 

Narayan Prasad Ganesh Prasad — Plain¬ 
tiff-Appellant v. Mohanlal Sheodutt and 
another — Defendants-Respondents. 

Misc. First Appeal No. 55 of 194*1, D/- 25-8-1919. 

(a) Arbitration Act (1940), Ss. 14 (2) and 39 
Order refusing to file award — Appeal on, compe¬ 
tency of. 

An order refusing to file an award, as distinct from 
an order refusing to file an arbitration agreement, is 
not among the appealablo orders. Hence no appeal lies 
from an order refusing to file an arbitration award 
under 9. 14 12). t^ra 2] 

Anno. Arb. Act, S. 14. N. 2; S. 39, N. 1. 

(b) C. P. Land Revenue Act (II [2] of 1917), 
S. 220 (n)—Imperfect partition of Mahal—Jurisdic¬ 
tion of civil Court to effect, if exists. 

The jurisdiction of the civil Courts to effect a parti¬ 
tion of a Mahal has been taken away by S. 220 (n). 
Though the civil Courts have the right in certain cir¬ 
cumstances to decide questions of title under S. 1G9 
yet the 0. P. Land Revenue Act does not invest them 
with the right to effect the actual partition. Even 
after the civil Court has decided the question of title or 
any other matter referred to it the proceedings have to 
go back to the Deputy Commissioner for the effecting 
of the actual partition. No other enactment confers 
the power of partitioning a Mahal on the civil Courts. 
The jurisdiction, therefore, of the civil Courts to effect 
an imperfect partition is barred. [Para 11] 

(c) Arbitration Act (1940), S. 2 (c) — Civil Court 
—Jurisdiction of, barred under C. P. Land Revenue 
Act to effect partition of Mahal—Civil Court whe¬ 
ther can pass decree on award for same. 

If a suit were instituted in the civil Court asking 
that a decree be passed effecting an imperfect partition 
of the Mahal in question the jurisdiction of the civil 
Court to entertain such a suit would be barred under 
S. 220 (n), C. P. Land Revenue Act; That being the 
case, the jurisdiction of the Court to pass an exactly 
similar decree on an award under the provisions of 
the Arbitration Act, 1940, is also barred because of 
8. 2 (c): A.I.R. (26) 1939 Nag. 5, Disting. ; A.I.R. (20) 
1983 Lah. 732, Ref. [Para 12] 

Anno. Arb. Act, S. 2 (o), N. 1. 

(d) Arbitration Act (1940), S. 17 — Court's power 
to pass decree in part. 

Where it is not a case in which part of an award is 
good and part is bad tho Court has no power to divide 
an award into parts and pass a decree in accordance 
with a part of it leaving out the rest, [Point conceded.] 

[Para 15] 

Anno. Arb. Act, 8.17, N. 10. 

O. R. Mudholkor — for Appellant ; V. V. Kelkar , 
M, R . Bobde and S . C. Ohosh — for Respondents. 

Judgment. — This is an appeal against an 
order refusing to file an arbitration award 
under 9. 14 ( 2 ), Arbitration Act, 1940. Counsel 
for respondent 2 raises a preliminary objection 
to tho effect that no appeal lies. 

[Si The only provision for appeal is the one 
under s. 39 of the Act. It states : 

“An appeal Bball lie from the following order# 
passed under this Act and from no others .” 

It then sets out the orders which are appeal- 
able. An order refusing to file an award, as 
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distinct from an order refusing to file an arbi-i 
tration agreement, is not among the appealable! 
orders. Accordingly no appeal lies. 

[ 3 ] The provisions of the Arbitration Act 
regarding appeals appear to follow the princi¬ 
ples, at any rate some of them, of the Civil 
Procedure Code. The scheme of the Act is that 
after an award has been made it is filed in 
Court under S. 14. .Then the Court considers 
whether the arbitration should be remitted, or 
whether the award should be set aside and cer¬ 
tain other matters. If it is satisfied that none 
of these causes exist, then under S. 17, the Court 
is required to pronounce judgment according to 
the award, and theu upon the judgment sc 
pronounced a decree follows. Then comes the 
provision for an appeal against this decree. 
Section 17 runs — 

“and no appeal shall lie from such decree except on 
the grouud that it is in excess of, or not otherwise iu 
accordanco with, the award.” 

That provision provides a very limited right o£ 
appeal against tho decree which the Court ulti¬ 
mately passes on the strength of the award. 
Section 39 provides not for an appeal from the 
decree but for appeals from certain orders. 
Again the scope is very limited. As the present 
matter is not covered either by S. 17 or by 
S- 39 and as the Act stresses in both sections 
that no appeal shall lie except as provided in 
those two sections it follows that the present 
order is not appealable. 

[4] Next comes the question whether a revi¬ 
sion will lie under S. 115, Civil P. C. Under 
that section revision lies in the limited circum¬ 
stances set out thero from all Courts subordinate 
to the High Court in cases where no appeal will 
lie. No appeal lies here. The Court below is a 
Court subordinate to the High Court. Accord¬ 
ingly a revision will bo competent provided of 
course»tbo matter falls under S. 115. 

[5] Considering now whether the provisions 
of S. 116 are attracted, the order of the lower 
Court refusing to file tho award proceeds on 
two grounds: first, that it has no jurisdiction 
because of matters with which we will pre¬ 
sently deal and socondly, because the applica¬ 
tion to file the award is barred by time. Tho 
learned Judge applied Art. 178, Limitation Act. 

[6] Dealing with the first ground on which 
the lower Court proceeded, it is clear that the 
matter touches jurisdiction. The lower Court 
has refused to entertain the application on the 
ground that it has no jurisdiction. Accordingly 
it has refused to exercise jurisdiction. If it has 
jurisdiction and has refused to exoroise it S. 116 
(b), Civil P. C., is at once attracted. Accord¬ 
ingly wo are of opinion that this revision is 
competent. We also have power to convert a 
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memorandum of appeal into a revision. In 
exercise of that power we direct that the pre¬ 
sent memorandum of anneal bo treated as one 
for revision and that tiio appeal be entered as 
a revision. No question of limitation is involved 
because the matter is within time both as civil 
revision and as an appeal. 

[7] As revision the application is understamped 
by Re. 1 . Wo direct that the applicant pay the 
deficit court-fee today. Wo condoue the delay 
and direct that this court-fee be accepted. 

[S] Turning now to the merits of the revi¬ 
sion, the question depends upon an interpreta¬ 
tion of Ss. 14 and 2 (c), Arbitration Act. The 
application was filed under s. 14 and that is 
the section which confers jurisdiction upon the 
Court to entertain it. Sub-section ( 2 ) of that 
section runs: 

“The arbitrator ... shall ... cau3e the award or a 
signed copy of it ••• to be filed in Court, and the Court 
shall thereupon give notice to the parties of the filing 
of the award.” 

Then follows S. 17 : 

“Where the Court sees no causo to remit the award 
... or to set aside the award, the Court shall ... pro¬ 
ceed to pronounce judgment according to the award, 
and upon the judgment so pronounced a decree shall 
follow.” 

[Ol The question at once arises. What Court ? 
That i3 answered by the definition given in 
*. 2 (c) where it is said : 

‘ ‘ Court” means a civil Court having jurisdiction to 
decide the questions forming the subject-matter of the 
refereuce if the same had been the subject-matter of a 
suit.' 

The short question therefore which we have to 
decide is whether the civil Court would have 
had jurisdiction to pass the decree which S. 17 
roquires the Court to pass upon the award if 
instead of going to arbitration the parties had 
proceeded to the Court in which the award is 
sought to bo filed. That, in this case, depends 
upon certain provisions of the Land Revenuo 
Act. 

[lO] The dispute here arose out of an applica¬ 
tion made to the revenue authorities for an im- 
l>erfect partition of the mahal belonging to tho 
parties to tho award. Under S. 170, C. P. Land 
Revenuo Act, if the Deputy Commissioner de¬ 
cides that a partition may bo mado he may 
give the-parties the option “of appointing arbi¬ 
trators for the purpose.” It is a disputed fact 
in this caso whether the Deputy Commissioner 
was asked to givo tho permission which S. 170 
contemplates. According to tho respondent the 
parties proceeded to arbitration without the in¬ 
tervention of the revenue Court and without any 
reference to the Deputy Commissioner. That fact, 
as wo say, is disputed; but it does not make any 
difference to the present question. Tho point 
is that the proceedings out of which this matter 


has arisen were for an imperfect partition of 
the mahal in dispute and that the matter was 
then pending liefore tho revenue Courts. 

[11] Sections 164 to 183, Land Revenue Act 
show that tho revenue authorities have been 
invested with tho right to make an imperfect 
partition of a Mahal. Section 220 (n) takes away 
the jurisdiction of the civil Court in all matters 
which have been entrusted to the revenuo au¬ 
thorities. The section runs: 

"Except as otherwise provided in this Act, or in any 
other enactment for the time being in force, no civil 
Court shall entertain any suit instituted or application 
made to obtain a decision or order on any matter 
which .... any Revenue Officer is, by this Act, em¬ 
powered to determine, decide or dispose of; and in 
particular and without prejudice to the generality of 
this provision, no civil Court shall exercise jurisdic¬ 
tion over any of the following matters : 

• • • • 

(n) the partition .... of mahals or pattis.” 

It is evident then that the jurisdiction of the 
civil Court- to effect a partition of a mahal has 
been taken away. It is true tho civil Courts 
have the right in certain circumstances to de¬ 
cide questions of title under S. 109, but theC. P. 
Land Revenue Act, does not invest them with 
the right to effect the actual partition. Even 
after the civil Court has decided the question 
of title or any other matter referred to it tho 
proceedings have to go back to tho Deputy 
Commissioner for the effecting of the actual 
partition. No other enactment confers tho 
power of partitioning a Mahal on the civil 
Courts therefore it is clear that tho jurisdiction 
of the civil Courts to effect an imperfect parti¬ 
tion is barred. 

[ 12 ] Once wo reach that position then it 
follows that if a suit had been instituted in tho 
civil Court asking that a decree be passed effect¬ 
ing an imperfect partition of tho mahal in 
question the jurisdiction of the civil Court to 
entertain such a suit would be barred. That 
being the caso, the jurisdiction of tho Court to 
pass an exactly similar decreo on an award 
under the provisions of tho Arbitration Act is 
also barred because of S. 2 (c). It follows that 
the lower Court was right in holding that it 
had no jurisdiction. 

[ 13 ] The learned counsel for tho applicant 
relied on Lakhandar v. Harlalpuri , I- 
(1940) Nag. 1G : (A. I. R. (2G) 1939 Nag. 5). That, 
however, does not relate to an imperfect par¬ 
tition. It is a case which is confined to deter¬ 
mining the powers of the civil Court vis a vis 
the Settlement Officer in a caso of perfect 
partition. The decision, and in particular the 
decision of tho Single Judge which wont up in 
Letters Patent Appeal to tho Division Bench, 
draws a sharp distinction between the powers 
of the revenue authorities in applications for 
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imperfect and perfect partitions. The learned 
Judges thoro point out that in the case of a 
perfect partition the Settlement Officer is not 
given power to enquire into disputes; all he 
has authority to do is to give effect to a settled 
fact. In other words, an imperfect partition 
normally seeks to divide a mahal into pattis 
or to subdivide an existing patti into further 
pattis. After that has been done then at the 
time of settlement the Settlement Officer can, 
if he so decides, convert these pattis into sepa¬ 
rate mahals. Very roughly speaking that is the 
distinction between perfect and imperfect par¬ 
tition. If he considers that the perfect partition 
cannot be made without further modification 
of the pattis then he has either to drop the 
matter altogether or, if the parties agree, to 
make the necessary modifications with the 
consent of all interested, but not otherwise. 
The learned Judges, therefore, point out that 
that is in sharp contrast with the powers con¬ 
ferred upon the Deputy Commissioner to effect 
an imperfect partition. There the Deputy 
Commissioner is given authority to decide 
certain disputes and to effect the partition. 
This decision therefore has no bearing upon the 
present case. We are Dot asked to give a de¬ 
claration of an existing fact. Wo are asked to 
pass a decree in terms of an award actually 
partitioning the mahal in question. 

[14] AsaNand v. Ganesha Ram, A.l.R. (17) 
1930 Lah. 83G : (ll Lah. 470) was also relied on. 
Wo have not looked into that ruling, but in 
any case it was under the old Act. A later de¬ 
cision in Lachhman Das v. Jaimni Das, A.l.R. 
(20) 1939 Lah 732 : (143 I. C. 143) appears to be 
to the opposite effoct. As we 6ay, we have not 
looked into the earlier Lahore decision and are 
merely accepting the interpretation placed 
upon it by counsel. The later ruling which is 
also under the portion of the Civil Procedure 
Code now repealed and replaced by the Arbi¬ 
tration Act is to the effect that the civil Courts 
have no jurisdiction in a matter like the present. 
The provisions of the Civil Procedure Code are 
yery similar, so far as this question is concern¬ 
ed, to the ones to be found in the Arbitration 
Act; so also the provisions of the Punjab Land 
Revenue Act ousting the jurisdiction of the 
civil Courts in effecting certain partitions of 
agricultural land are similar to the provisions 
of S. 220 (n), C. P. Land Revenue Act. In any 
case for the reasons we have given we are of 
opinion that the civil Courts are incompetent to 
give effect to the present award and accordingly 
the learned Judge of the lower Court was right 
in refusing to file it. 

, [15] The award, however, also deals with 
oertain subsidiary matterB, namely, a division 
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of the movables and a division of the debts’ 
The learned counsel for the applicant stated 
that even if we have the power to divide the 
award he would not ask us to exercise it. As a 
matter of fact the other side coutended — and 
the learned counsel for the applicant thought 
that that contention was correct—that the Court 
has no power to divide an award into parts 
and pass a decree in accordance with a part 
of it leaving out the re3t. We may state in 
passing that this is not a case in which part 
of an award is good and part is bad because, 
prima facie, it would appear that the arbitra¬ 
tors had authority to partition the estate, parti¬ 
cularly if permission was given by the Deputy 
Commissioner. The only question is whether 
civil Courts have power to file the award and 
pass a decree in terms of it, so far as that re¬ 
lates to the partitioning of the mahal. 

[ 16 ] As we are of opinion that the lower 
Court had no jurisdiction to entertain the ap¬ 
plication for filing the award we need not go 
into the question of limitation. 

[17] The application fails and is dismissed 
with costs. Counsel's fee Rs. 100. 

V.S.B. Application dismissed. 
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Modholkar J. 

Shrikishandas Laxminarayan — Plaintiff 
—Appellant v. Mt. Gangia iv/o. Antram and 
another—Defendants — Respondents. 

Second Appeal No. 438 of 1945, D/- 16-9-1949. 

(a) C. P. Land Revenue Act (II [2] of 1917), 
S. 188 (2) —Transfer of Property Act (1882), Ss. 8, 
109 — Arrears of rent - Right of ex-proprietor to 
recover—Liability of lambardar and tenants. 

The rights and liabilities of a tenant aro governed 
by contract, express or implied. Timants in a pro¬ 
prietary village are liable to pay the rent to the pro¬ 
prietor for the time being. In those cases to which 
8. 188 (2), 0. P. Land Rovenuo Act applies, the 
lambardar will be regarded as the proprietor and ao the 
liability will bo to pay to him alone. But where a 
person ceases to be the proprietor by reason of transfer 
of his interest, his oase falls outBide tho purview of 
8. 188 (2) and tho liability must be deemed to be 
towards him as the proprietor (or where thoro is more 
than ono, the proprietors) with whom the express con. 
tract was made or in whose favour a contract is 
implied by law. As upon the principles underlying 
Ss. 8 and 109, T. P. Aot; the arrears do not pass on to 
the now proprietor along with tho patti, the tenants' 
liability remains and the ex proprietor has, therefore, 
a legal right to recover tho rental arrears from tenants: 
A. I. R. (12) 1925 Nag, 189 and A. I. R. (80) 1943 Nag, 
198, Bel on. [Para 9] 

Ho oannot however recover the rental arrears from 
the lambardar as having oeased to be a proprietor he 
o&nnot sue him for village profits. He oannot hold the 
lambardar liable in damages for refusing to sue the 
tenants beoause a lambardar has no right to sue a 
tenant in respect of arrears whioh are not duo to tho 
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persons who are the proprietors at the date of suit. 

[Para 8] 

Anno. T. P. Act, S. 8, N. 14 ; S. 109, X. 9. 

(b) Tenancy Laws—C. P. Tenancy Act (I [1] oi 
1920), S. 106—Civil P. C. (1903), S. 9-Ex-proprie- 
tor suing his former tenants for arrears of rent — 
Section 106 whether a bar — Jurisdiction of civil 
Court. 

Section 10G bars the jurisdiction of an ordinary civil 
Court only where there is a concurrence of the three 
conditions stated therein. The suit must be by the 
landlord ; it must be against a tenant and it must be 
in respect of rent. I i any of these conditions is want¬ 
ing, the suit falls outside the section. In a suit by an 
ex-proprietor for recovery of arrears of rent due to 
him from the Unants the first of these conditions does 
not exist as the plaintiff has ceased to be a landlord. 
He is therefore entitled to sue in ordinary civil Courts 
under S. 9, Civil P. C., his former tenants in respect of 
the rent which accrued due when he was a proprietor 
but remained unpaid. [Para 10] 

K. B. Tare — for Appellant. 

Judgment —This judgment will also govern 
the decision in S. A. Nos. 439/45 and 440/45. 

. [ 2 ] The appellant purchased the entire pro¬ 
prietary share in patti No. 1 of Mouza Sarra- 
kesli in the year 1937 in execution of a decree 
against the former proprietors. Thereafter, the 
appellant was appointed the lambardar of the 
patti. Towards the end of the year 1941 one 
Mt. Surjubai attached the patti in execution of 
her decree against the former proprietors and 
purchased it herself. How she could do so, after 
the appellant and his brothers had acquired 
title to it, i3 not clear but it is not relevant 
for the purpose of deciding these appeals. 
Mt. Sarjubai later transferred the patti to res¬ 
pondent 2, Kesho Prasad. 

[3] Rent was due from certain tenants in 
respect of the years 1939-40 and 1940-41 and so 
the appellant, after he ceased to be the lambar¬ 
dar, served a notice on Kesho Prasad calling 
upon him to tile suits against the tenants, 
recover the rental arrears from them and pay 
them to him. He refused to file suits against 
the tenants even though the appellant was 
willing to bear the expenses of the suits him¬ 
self. But before he communicated that refusal 
to the appellant, the latter filed suits in the 
ordinary civil Courts against certain tenants. 
These appeal arise out of those suits. 

[4] The tenants contested the suits mainly 
on the grounds that they could not be sued in 
the regular civil Courts and that the appellant 
having ceased to be a lambardar could not 
institute these suit3. Their defence has prevailed 
in both the Courts below. 

[5] The learned counsel for the appellant 
states, on the authority of Singai Murlidhar 
V. Lala Premnarain, 3 N. L. R. 1G4, that the 
liability of a tenant to pay rent is twofold : a 
personal liability and a liability under the 
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covenant which law attaches to a contract of 
tenancy and which runs with the land. He says 
that while, after ceasing to be the landlord, he 
could not have recourse to the covenant, he 
would certainly be entitled to enforce the per¬ 
sonal covenant. He points out that under s. 8, 
T. P. Act, as also under S. 109 of that Act, the 
principles of which must apply even to agri¬ 
cultural leases on grounds of justice, equity and 
good conscience, he could be the only person 
entitled to claim the arrears from which the 
tenants which accrued due before he lost his pro¬ 
prietary interest. Such being the case, he says 
he must have a remedy against the tenants. He 
admits that S. 106, C. P. Tenancy Act, provides 
that a suit for recovery of rental arrears must be 
brought in the Court of a Civil Judge who is also 
a Revenue Officer but he says that that provi¬ 
sion does not apply when the plaintiff is not 
the lambardar but an ex-proprietor. He also 
admits that S. 188 (2) (c) and (d) empower the 
lambardar alone to sue tenants for recovering 
rental arrears but says that these provisions 
apply only to those cases where the arrears are 
due to persons who are proprietors at the date 
of suit. Here, according to him, the arrears 
are due to the appellant alone but as he has 
ceased to be a proprietor, the lambardar has 
no duty towards him and consequently has no 
power to sue the tenants. Alternatively, he 
argues that if the lambardar alone can sne 
them, then Kesho Prasad should be made liable 
in damages for his refusal to file suits against 
the tenants. 

[G] Respondent 1 in S. A. No. 440/45 is alone 
represented by counsel before me. The rest, in¬ 
cluding the lambardar Kesho Prasad, are ex 
parte. The learned counsel for the respondent 
says that the only remedies available to the 
appellant are to sue the lambardar either for 
village profits or for damages and that the 
provisions of S. 106, Tenancy Act, and those of 
S. 188 (2), Land Revenue Act, bar the present 
suit. He refers to the definition of ‘ rent in 
S. 2 (9), Tenancy Act, and says that the charac¬ 
ter of the liability does not alter by reason of 
a change in the lambardarship. 

[7] The appellant has, admittedly, paid the 
land revenue to the Government in respect 0 
the years to which tbo suit relates. He would 
have had a right to sue the tenants under S. 106, 
Tenancy Act, to recover rental arrears from 
the tenants and thus recoup himself had he 
not ceased to be a lambardar in the year 1941- 
His right is higher than that of person who, 
having obtained possession of an estate under 
a decree in good faith, has paid land reT f°” e 
(in default of which the estate would have been 
sold). Even such a person was held by their 
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S. 106, Tenancy Act, postulates that a suit tbere- 
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Lordships of the Privy Council in Dakhhia 
Mohan Boy v. Saroda Mohan Boy, ,21 Cal. 142. 

(20 I. A. 160 P. C.) to bo entitled, after the re¬ 
versal of the decree under which he had obtain¬ 
ed possession, to be repaid the amount by hi3 
opponent who benefits by it, when ho has not 
' realised the profits of the estate. Therefore, 
one thing is clear that tho appellant can in a 
properly constituted suit recover from tho pre¬ 
sent lambardar difference between the amount 
of land revenue paid by him and the recoveries 
actually made by him. But the present suits 
are not for this purpose and the claim made 
by the appellant in each of them is larger one. 
What he wants is not merely recoupment of 
his losses but the actual arrears due from tho 
tenants. 

[8l He cannot recover the rental arrears from 
Ifche lambardar as having ceased to be a pro¬ 
prietor he cannot sue him for village profits. 
He cannot hold the lambardar liable in da- 
mages for refusing to sue tho tenants because, 
in my judgment, a lambardar has no right to 
3 ue a tenant in respect of arrears which are 
not due to the persons who are the proprietors 
at the date of suit. After all, the lambardar is 
only an agent of the proprietary body and what 
he recovers is for their benefit. But if nothing 
is due to them, and what is due from tenants is 
owed to persons who have ceased to be pro¬ 
prietors, what right has he to sue these tenants ? 
The suits against the lambardar must therefore 
fail. 

[9] Now, as regards tho tenants, I am of 
[Opinion that as upon the principles underlying 
6 s. 8 and 109, T. P. Act, the arrears do not pass 
on to tho new proprietor along with the patti, 
their liability remains. The rights and liabi¬ 
lities of a tenant aro governed by contract, ox- 
pressor impliod. Tenants in a propriotary village 
are liable to pay the rent to the proprietor for 
the time being. In those cases to which S. 188 
( 2 ), Land Revenue Act, applies the lambardar 
will be regarded as the proprietor and so the 
liability will be to pay to him alone. But where 
a case falls outside tho purview of S. 188 (2', as 
the present one in my view does, the liability 
must be deemed to be towards the proprietor 
(or where there is more than one, the proprie¬ 
tors) with whom the express contract was made 
ior in whose favour a contract is implied by 
law. The appellant as an ex-proprietor has, 
therefore, a legal right to recover the rontal 
Arrears from the tenants. 

[10] The question then is whether the legal 
right which the appellant possesses cannot be 
enforced in a Court of law. True, he cannot 
sue in the Court of a Revenue Officer exeroising 
civil powers as he is not a landlord and as 


under must be instituted by tho landlord. He 
must, therefore, seek his relief in an ordinary 
civil Court under S. 9, Civil P. C. It is said 
that S. 106, Tenancy Act, is a bar to such a 
suit. That section bars tho jurisdiction of an 
ordinary civil Court only where there is a con¬ 
currence of the three conditions stated therein: 
The suit must be by the landlord; it must be 
against a tenant and it must be in respect of 
rent. If any of these conditions is wanting, 
the suit falls outside the section. Here, at any 
rate, the first of these conditions does not exist 
as the appellant has ceased to be a landlord. 
In the circumstances, I hold that the appel¬ 
lant is entitled to sue his former tenants in 
respect of the rent which accrued duo when he 
was a proprietor but remained unpaid. I may 
add that in holding that a person can sue for 
recovery of rental arrears even after ceasing to 
be the landlord of a proprietary village, I am 
not upsetting any established principle. In 
Havbax v. Lacliman, A.l.R. (12) 1925 Nag. 183: 
(82 I. c. 201). Kinkhede A. J. C. allowed an 
assignee of arrears of rent to sue the tenants 
for their recovery. In Chintaman v Sliri- 
krishna, 1942 N. L. J. 344 : (A.l.R. (30) 1943 Nag. 
138) Stone C. J. allowed an ex-lambardar who 
had obtained a decree against a tenant to exe¬ 
cute it even after he had ceased to be a lambar¬ 
dar. Of course the decision of Stone C. J. is 
based upon a different reasoning but the fact 
remains that he did recognise the enforceabi¬ 
lity by a person of a right which accrued to 
him by reason of his holding a particular status 
even after he lost that status. 

[11] For all these reasons, I allow the ap¬ 
peals and decree the appellant’s olaim against 
the tenants in each case and dismiss it against 
the present lambardar. The tenants shall pay 
the costs of the appellant and bear their own. 
The appellant shall pay tho costs of the lam¬ 
bardar. 

D.R.B. Appeals allowed. 


A. I. R. (38) 1951 Nagpur 301 [C. N. 89.] 
Mudholkar J. 

Bajrangi Prashad Gaurishankar — Plain¬ 
tiff.Appellant v. Provincial Government of 
C. P. and Berar—Defendant — Respondent. 

Second Appeal No. 531 of 1940, D/- 23-9-1949. 

Sale of Goods Act (1930), S. 16, Exception I — 
Applicability—Liability of seller for negligence or 
want of skill. 

Tho only way in whiob a manufacturer undertaking 
to make a particular article according to specifications 
and designs, can protect himself is by expressly pro¬ 
viding in the agreement that ha will not bo answer¬ 
able for a defeat which is inevitable because of the 
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strict adherence to the specifications and designs 
mentioned in the agreement or contract. In the absence 
of such express term, the law will imply a warranty 
that the article supplied is one which would serve the 
purpose for which it was ordered to be made. A manu- 
facturer cannot escape liability in respect of a defect 
which arose not because he carried out the work 
according to the specifications in the contract nor 
because he was compelled to do something by the 
buyer or his agent in the course of his manufacture 
but because of something else such as, negligence or 
want of skill. [Para 14] 

Anno. Sale of Goods Act, S. 1G, N. 2. 

A. P. Sen — for Appellant ; W. B. Pendharkar 
Addl. Government Pleader for the Prov. Govern¬ 
ment. 

Judgment. — Thi 9 second appeal by the 
plaintiff arises out of a suit for the recovery of 
a sum of Rs. 1593-12-0 being the price of a new 


that the boat was not "useful.” They assert 
that the final acceptance of the work and the 
passing of the bill was in the hands of the 
Executive Engineer and that he did not accept 
that work and did not pass the bill. They say 
that the boat was actually inspected by the 
Executive Engineer on 23-3-1944 and that he 
pointed out certain defects therein to the plain¬ 
tiff and asked him to remedy them by 27 - 3.1944 
failing which the boat would be rejected. The 
main defect in the boat was, according to them, 
that it was leaking heavily "due to reduced 
overlap’ on side planks and improper caulk¬ 
ing.” As this defect was not removed, the boat 
was finally rejected by the Executive Engineer 
on 29-3-1944. 


double platform boat constructed by him for 
the Government of C. P. and Berar (Public 
Works Department) for use at Gawarighat 
ferry. 

[2] The plaintiff works as a contractor in 
Jubbulpore. On 26-11-1943 he entered into a 
contract with the Government of C. P. and 
Berar, who were represented by the Executive 
Engineer, P. W. D., Jubbulpore, under which 
he agreed to construct a double platform ferry 
boat for the Government. The terms of the 
contract are set out in Ex. D-l. The boat was 
to have been delivered within one month of 
the date of the contract but the plaintiff could 
not make delivery within that time. The time 
of delivery was, however, extended up to 20 - 1 - 
1944. After the construction of the boat was 
completed, Shri Shanti Swaroop, Sub-Divisional 
Officer, P. W. D., took measurements on 14-3- 
1944 and prepared a bill for R 3 . 1517-1-0. The 
plaintiffs allegation is that Shri Shanti Swaroop 
was satisfied with the work done by him and 


[ 4 ] They proceed to state that on 11-4-1944 
the plaintiff applied for payment saying that 
he had repaired the boat. Thereupon, the 
Executive Engineer again inspected the boat 
on 14 4-1944 and found that it was still leaking 
badly. The Chief Engineer to the Government 
of C. P and Berar, to whom the matter wa3 
referred, ordered on 24-4-1944 that no payment 
should be made unless and until the defects 
were rectified by the plaintiff. The plaintiff 
was, therefore, given another opportunity to 
remove the defects by 30-4-1944. He failed to 
remedy them and consequently the boat was 
finally rejected on 1-5-1944. On 9-5-1944 the 
plaintiff wanted the boat to be inspected again, 
Shri Beharilal, the P. W. D Overseer, inspect¬ 
ed it and found it to be leaking. 

(5) Thus, the defence of the Government i9 
that they had every right to reject the boat 
which was delivered to them by tho plaintiff 
as it was not the kin 1 of boat "as contracted 
by him ” The decision of the Executive Engi- 


that he actually took delivery of the boat. In neer rejecting the boat is, according to them, 
spite of that, the plaintiff alleges, the boat was final, conclusive and binding on the plaintiff 
ultimately rejected by the Executive Engineer and it is not open to him to challenge it in a 
and he was not paid its price. Thereupon, he Court of law. The plain * iff, according to them, 


served the Government with a notice under is therefore not entitled to get any payment. 

S. 80, Civil P. C., and instituted the suit out of [6] The plaintiff’s claim was dismissed in 
which this appeal arises. both the Courts below which have held that 

[ 3 ] While it is admitted on behalf of the tho boat was not fit for use. They have also 


Government that tho particular contract was held that the Government did not take delivery 
placed with the plaintiff, it is stated that the of the boat and that they were justified in 


boat was found to be unsatisfactory and was 
therefore rejected. It was also denied on behalf 
of the Government that the delivery of the 
boat was ever taken. According to them, the 
measurements were taken and the bill was 
prepared by the Sub-Divisional Officer, P.W D., 
as a matter of routine and at the request of the 
plaintiff. They also assert that the Sub-Divi¬ 
sional Officer had noted on the bill and in his 
forwarding endorsement that the work done 
by the plaintiff was of a very poor quality and 


rejecting delivery. 

[7] On behalf of the appellant, three points- 
are urged before me. They are, (l) that the 
doctrine of implied warranty contained in the 
exceptions to S. 16 , Sale of Goods Act, does not 
apply to a case of this kind; (2) that a certi¬ 
ficate of fitness was in fact granted by the 
Sub-Divisional Officer, that the Sub-Divisional 
Officer, was competent to grant a certificate 
and that that certificate is binding on the 
Government; (3) that after the grant of a certi- 
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ficate of fitness, the boat could not be rejected 
by the Executive Engineer. 

[8] Section 1 C, Sale of Goods Act reads as 
follows : 

“Subject to the provisions of this Act and of any 
other law for the time being in force, there is no im¬ 
plied warranty or condition as to the quality or 
fitness for any particular purpose of goods supplied 
under a contract of sale, except as follows : 

(1) Where the buyer, expressly or by implication, 
makes known to the seller the particular purpose for 
which the goods are required, so as to show that 
the buyer relies on the seller’s skill or judgment, 
and the goods arc of a description which it is in the 
course of the seller’s business to supply (whether 
he is the manufacturer or producer or not), there is 
an implied condion that the goods shall bo reasonably 
fit for such purpose : 

Provided that in the case of a contract for the sale 
of a specified article under its patent or other trade 
name, there is no implied condition as to its fitness 
for any particular purpose. 

(2) Where the goods are bought by description from 
a seller who deals in goods of that description (whether 
he is the manufacturer or producer or not), there is 
an implied condition that the goods shall be of 
marcbantable quality : 

Provided that, if the buyer has examined the goods, 
there shall be no implied condition a9 regards defects 
which such examination ought to have revealed. 

(3) An implied warranty or condition as to quality 
or fitness for a particular purpose may be annexed by 
the usage of trade. 

(4) An express warranty or condition does not 
negative a warranty or condition implied by this Act 
unless inconsistent therewith/' 

The general rule laid down by the section is 
that there is no implied warranty or condition 
as to the quality or fitness for any particular 
purpose of goods supplied under a contract of 
sale. It is clear that the 4th exception to S. 16 
cannot possibly apply to this case. For the ap¬ 
plicability of the third exception, usage of trade 
has to be pleaded but it has not been pleaded 
in this case. Therefore, that exception also can 
be put on one side. The second exception also 
would not apply because, here, the boat was 
not “bought by description/' Indeed it was 
asked to bo constructed by the Government 
according to particular designs and certain 
specifications. That leaves then only the first 
exception to S. 16. 

[9] In order that this exception should apply, 
it must be shown that the buyer relies on the 
seller’s skill or judgment. In this case, it is 
argued that as the Government had ordered 
the work to be done according to particular 
desigps and certain specifications and as, ac¬ 
cording to the plaintiff, that work was done 
under the supervision of P. W. D. Overseer, 
the question of their relying on the plaintiff’s 

skill or judgment" would not arise. In 
support of his argument, the learned counsel 
for the plaintiff relies upon the following pas. 


sage at pp. 662 and GG3 of Benjamin on Sale, 
7th Edn : 

“But where it is part of the contract that the good** 
shall be made according to a certain plan, or accord¬ 
ing to certain style, shape, or form, or of specified 
materials, the buyer relies upon his own judgment n* 
to the sufficiency of the plan, style etc., or of the 
materials for effecting the purpose contemplated. Th*r 
only liability then of the manufacturer is to execute the 
work according to the plan, etc., and in a workmanlike 
manner, and to exercise due care and 6kill in the 
selection and testing of the materials, in the absence 
of an express engagement on his part to produce goods 
which will be adapted to the buyer’s purpose." 

[10] It is perfectly true that cl. ll of the 
contract requires the plaintiff to execute the 
work 

“in the most substantial and workmanlike manner, 
and both as regards materials and otherwise in every 
respect in strict accordance with the specifications/’ 

It also requires the plaintiff to 
“conform exactly, fully and faithfully to the designs, 
drawings and instructions in writing relating to the 
work signed by the Engincer-in-charge." 

It is also true that under cl. 15 of the contract 
the work under execution shall be open to the 
inspection and supervision of the Engineer-in¬ 
charge and his subordinates. But even then, iu 
would be difficult to hold that the existence of 
these conditions would absolve the plaintiff from 
liability in every case. I agree that if a defect 
were to result solely because the plaintiff faith¬ 
fully adhered to the design given to him or the 
specifications laid down in the contract, or if 
that defect arose because he was required tc 
follow or carry out the instructions given to 
him by the Engineer-in-chargo or his subordi¬ 
nates, the plaintiff would in certain circum¬ 
stances not bo liable in respect of that defect. 
But, if tho defect arose because of his own 
negligence or want of skill, surely he cannot 
escape liability. Indeed, as has been observed 
in Benjamin on Sale at p. 6 G 2 ." 

"When goods arc ordered of a manufacturer to bo 
made for a particular purpose, the buyer docs not tho 
less rely upon tho seller’s skill or judgment by reason 
only that the buyer suggests alterations in the mode 
of manufacture, or tho use of particular materials, if 
such alterations or materials even where they are the 
cause of the unfitness, are adopted without objection 
by tho manufacturer." 

All the greater reason, therefore, if a dofeot 
were occasioned not by reason of the plaintiff 
conforming to the designs and specifications of 
tho contract or of his adherence to the instruc¬ 
tions of the Engineer.in-charge, but on account 
of his own want of skill, or on account of his 
negligence that he should be answerable for it, 
till The first quotation from Benjamin on 
Sale is based on the decisions in Hall v. Burke 
(1886) 8 T. L. R. 16^ Cunningham v. Hall 
(1862) 86 Mass 268 and Hydraulic Engineering 
Co. v. Spencer , ( 1886 ) 2 T. L. R. 554 . The second 
of these decisions is an American one and the 
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law report containing it is not available. I 
shall, however, briefly set out what has been 
held in the first and third of these decisions. 

[12] In Hall v. Burke , (1SSG) 3 T. L. R. 1G5, 
the defendant had placed an order with the 
plaintiff, who was an engine maker, for two 
large saw frames for sawing marble into small 
pieces for mosaic work. The frames were 
ordered to be prepared according to certain 
specifications. After the contract was entered 
into, the defendant desired that certain altera- 
tions be made in the machines. The plaintiff 
raised objections to these alterations but the 
defendant desired them as the machines would 
thereby occupy less room. The machines were 
delivered to the defendant in due course and 
wero installed on the defendant’s premises. 
After a while the machines broke down. The 
plaintiff alleged that the machines were well 
made and that they broke down owing to the 
defendant insisting on the particular alterations 
being made and also by reason of the machines 
being improperly worked by the defendant’s 
workmen. According to the defendant, the 
machines were unfit for the work for which 
they were ordered and that the plaintiff was 
bound to supply machines that would do the 
work, and on that ground he justified his 
rejection of these machines and counter-claimed 
for damages. In delivering the judgment in the 
Court of Appeal, Lord Esher, M. R. stated the 
law thus : 

“Here there was a contract by the plaintiff to make 
the machine, not according to a given plan, but for 
sawing stono or marble. There was, therefore, n 
guarantee that it would be lit for that purpose, and 
this notwithstanding that the manufacturer had never 
made a machino like it before. After the contract was 
made the defendant ordered certain alterations, and it 
was argued that those alterations caused the break¬ 
down. But when the manufacturer was to make a 
machine fit for a particular purpose, and it was left to 
his skill to make it, even though the customer ordered 
alterations, the manufacturer had a right to refuse to 
make those alterations, as he was responsible for the 
machine under the contract. If the customer wero 
then to insist upon them, the contract would bo 
altered, and the machine would be made according to 
a given plan. But if, on the alterations being suggested, 
the manufacturer adopted them, he could not at the 
same time say that the contract was altered; ho had 
made the suggested alterations his own, and having 
agreed to make the machine for n fixed price, ho could 
not charge for them, however expensive they w^re, 
unless there was an agreement to that effect." 

Lindlcy L. J. in concurring, said that this 
contract came within the fourth class laid 
down in Jones v. Just (1864) 3 Q. B. 197 at 
p. 202 that 

"where a manufacturer contracts to supply an article 
which he manufactures or produces, to be applied to a 
particular purpose, so that the buyer necessarily 
trusts to the judgment or 6kill of the manufacturer, 
there is in that case an implied term or warranty that 


it shall be reasonably fit for the purpose to whioh it is 
to be applied." 

[13J In the Hydraulic Engineeri ng Company 
Limited v. Spencer , (1886) 2 T. L. R. 554 the 
plaintiffs had ordered the defendants to manu¬ 
facture for them 15 cast steel cylinders, which 
t would stand a pressure of 25 cwt. to the square 
inch. They had also given particular specifica¬ 
tions and plans according to which the cylinders 
were to bo made. After some of them had been 
delivered, the plaintiffs rejected them and 
refused to permit the defendants to supply the 
rest because, as they said, there was a rift or 
crack in the inside of the cylinder through 
which the water came. They were, however, 
never tested to see whether they could stand the 
pressure of 25 cwt. to the square inch. Accord¬ 
ing to the defendants, the so-called rift or 
crack was only a contraction mark or flaw 
which was inevitably incidental to the casting 
of the cylinders to the pattern given by the 
plaintiffs and that the cylinders would have 
stood the pressure, and so they were according 
to the contract. The plaintiffs' claim was 
decreed in the first Court and the decree was 
upheld in appeal. Lord Esher, in his judgment, 
stated that the fact that the cylinders could 
not be made according to the particular pattern 
supplied by the plaintiffs without being cracked 
would not be a good defence where the manu¬ 
facturers had undertaken to make sound cylin¬ 
ders. It may bo that they thought that they 
could manufacture the cylinders according to 
the pattern but if they found they could not 
and the cylinders produced were defective, they 
were liable for damages. 

[ 14 ] Thus, these cases lay a heavy responsi¬ 
bility upon manufacturers of articles. The only 
way in which a manufacturer, undertaking to 
make a particular article according to specifi¬ 
cations and designs, can protect himself is by 
expressly providing in the agreement that he 
will not be answerable for a defect which is 
inevitable because of the strict adherenco to the 
specifications and designs mentioned m the 
agreement or contract. In the absence of such 
express term, the law will imply a warranty 
that the article supplied is one which would 
serve the purpose for which it was ordered to 
bo made. From this it clearly follows that a 
manufacturer cannot escape liability in respect 
of a defect which arose not because he carried 
out the work according to the specifications in 
the contract not because he was compelled to 

do semething by the buyer or h,s agent in the 

course of his manufacture but because of some¬ 
thing else such as, negligence or want of skiU. 

[ 15 ] In this case, it is not even pleaded 
that a boat free from leaks was impossible to 
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construct by conforming to the design and specifi¬ 
cations in the contract. It is not pleaded either 
that the leaks resulted by reason of the fact 
that the plaintiff followed the particular 
instructions given by the Engineer-in-charge or 
any of his subordinates. What is, however, 
argued is that it is impossible to produce a 
wooden boat without a leak and that that is 
why there was a separate item of caulking in 
the contract. It may or may not be that a 
wooden boat would leak unless it is caulked. 
Here what was contracted for was a boat which 
would not leak. Admittedly, a specification was 
provided for caulking and, therefore, the plain¬ 
tiff was bound to caulk the boat in a satisfac¬ 
tory manner so that the interstices between 
wooden planks would be completely filled up 
with pitch or tar. By doing that in a work¬ 
manlike manner, he could easily have stopped 
the leaks. The fact that he was not able to do 
so shows either that the boat was not con¬ 
structed with care or that the plaintiff and his 
workmen lacked the skill for producing a boat 
which would not leak. But even apart from 
want of skill, the appellant would, in the 
absence of an agreement to the contrary be in 
no better position if he is unable to produce a 
leak-proof boat. 

[161 Thus, it is clear that the case falls within 
the first exception to S. 16 of the Act, and since 
it has been found as a fact that the boat was 
leaky, the Government were right in rejecting it. 

(17] Coming now to the second point, I 
asked the learned counsel for the plaintiff to 
show the certificate of fitness granted to him 
by the Sub-Divisional Officer what he pointed 
out to me was Ex. D6. That document is a bill 
prepared by the Sub-Divisional Officer. At the 
foot of the bill, he has certified that the mea¬ 
surements entered therein were made and 
checked by him, that the work had been com¬ 
pleted and that the rates charged in respect of 
the various items were reasonable. This is not 
a certificate of fitness. It purports to be a final 
certificate, but under cl. 6 of the contract 
between the plaintiff and the Government, it 
is only the Executive Engineer who is autho¬ 
rised to issue such a certificate. It cannot, 
therefore, be regarded as a final certificate. 

[18] It was argued that as the work had 
actually been completed and was found by the 
Sub-Divisional Officer to have been completed, 
the Executive Engineer was bound to give a 
final certificate under cl. 6 and that his with¬ 
holding such a certificate was improper. The 
learned counsel further says that where a person 
was entitled to such a final certificate, he also 
became entitled to certain rights under cl. 14 
•of the contract. 

1951 Nag,f89 & 40 


C. P. A Berar (Miidholkar J .) Nagpur 305 

[19] While I am disposed to agree that the 
Executive Engineer could not improperly with¬ 
hold the final certificate and thus deprive the 
plaintiff of such rights as cl. 14 of the contract 
gave him, here it has been found as a fact 
that the boat was leaking. Since the boat was 
leaking, evidently because of defective manu¬ 
facture or unsatisfactory caulking, the work 
cannot be said to have been completed. Since 
it has not been completed, the plaintiff was not 
entitled to have a final certificate. 

[ 20 ] Coming now to the third point. It seems 
to me that in view of the finding of the lower 
appellate Court that the delivery of the boat 
bad not been taken, .it is not open to tbe plain¬ 
tiff to say that it was in fact taken and that 
therefore tbe Government could not reject the 
boat. According to the plaintiff, the delivery was 
given to the Sub-Divi9ional Officer, P. W. D. 
In his evidence, the plaintiff says that he gave 
delivery to the Sub-Divisional Officer and 
Beharilal, who was then the Overseer. The 
Sub-Divisional Officer could not be examined 
os a witness in the case as he was not alive 
then. Beharilal has denied that the delivery of 
the boat was taken. According to him, he and 
Shanti Swaroop inspected the boat on 14-3-1944 
and as it wa3 leaking very heavily, the plaintiff 
was asked to remove the defect. In view of his 
evidence and in view also of the fact that the 
boat was found to be leaking heavily, it is 
impossible to believe the plaintiff’s statement 
that delivery was in fact taken by the Sub- 
Divisional Officer and Beharilal. 

[ 21 ] The learned counsel for the plaintiff, 
however, refers me to the forwarding endorse¬ 
ment made by the Executive Engineer when he 
sent a copy of his letter dated 8-4-1944 to the 
Superintending Engineer. Exhibit P -2 is the 
document in question. In his endorsement the 
Executive Engineer has stated: 

".. . The contractor gave delivery of the boat at 
Gowarighat on 16-2-1944. The S. D. 0. inspected and 
recorded the measurements of the work on 14 - 3-1944 
but gave a remark that the quality of tho work is 
poor ... The contraotor was notified to strengthen 
the boat and to do proper caulking by 27-3-44 -vide 
copy of the notice enclosed. The work was ro-inspccted 
by S. D. O. on 29-3-1944 but as the defeots are not 
reotified the work is rejected...” 

When the Executive Engineer was examined 
as a witness, he was asked what he meant by 
‘‘delivery” in this endorsement. This is what 
he said : "By 'delivery' we did not mean 
that it was accepted.” This explanation has 
been accepted by the lower appellate Court 
and I do not think it is open to me in second 
appeal to put a different construction on the 
work. The endorsement on whioh reliance is 
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placed on behalf of the plaintiff is, therefore, 
not of any use to him. 

[22] Finally, the learned counsel for the plain¬ 
tiff points out that the Executive Engineer, 
P. W. D. had served him with a notice to 
take away his boat and that it follows from 
this that on the date of the notice the boat 
was in Government's possession and so they 
must have accepted delivery earlier. Exhi¬ 
bit D-20 is the document on which he relies. It 
is a memorandum dated 12-7-1944 addressed by 
the Executive Engineer to the plaintiff. It is 
in the following terms : 

"You are hereby informed that this department is 
not responsible for any damape etc., to the boat which 
has been rejected and is still lying in Narbada river 
at Gowarighat. Y'ou should arrange to remove it at 
once from the Government boundaries." 

As I read this document, there is not a word 
which suggests that the Government had taken 
delivery of the boat or even that the boat was 
in their possession. All that appears from it is 
that at the moment the boat was lying within 
“the Government boundaries.” Merely because 
an article is found to lie in an area belonging 
to the Government, it cannot be said that it is 
in the possession of the Government. In the 
circumstances, this document is of no assistance 
to the plaintiff. Thus, the third point taken by 
the plaintiff also fails. 

[23] The plaintiff’s learned counsel then says 
that he ought to be given damages on the basis 
of quantum meruit. He would certainly have 
been entitled to damages on this basis had it 
been shown that the boat, defective though it 
was, was in fact accepted by the Government 
and utilised by them. Such is not the case here 
and so the plaintiff can get nothing on the 
basis of quantum meruit. 

[ 24 ] In spite of the finding of the lower 
appellate Court, the appellant insists that the 
boat is actually in the possession of the Gov¬ 
ernment and that a direction be given to tbe 
Government to hand over the boat to him. I 
have concurred in the finding of the lower 
appellate Court on the question of possession of 
the boat and therefore the question of the 
Government being asked to hand over the boat 
to the plaintiff does not arise. All the same, I 
would like to record the fact that the learned 
Government Pleader, who appears for the 
Government, has stated that the Government 
will not have the slightest objection to the 
plaintiff taking away his boat. So the plaintiff 
is free to take away his boat whenever he 
chooses. He can now have no ground for com- 
plaint on that score. 

[ 25 ] For these reasons, I uphold the decree 


of the lower appellate Court and dismiss the 
appeal with costs. 

D.H. Appeal dismissed. 

A. I. R. (38) 1981 Nagpur 306 [C. N. 90 .] 

Hemeon J. 

The Crown v. Laxminarayanlala and 
others—Non-applicants. 

Criminal Revn. No. 217 of 1949, D/- 22-12-1949. 

Criminal P. C. (1898), S. 117 (5) — Two parties 
opposed to each other—Joint enquiry—Legality. 

Where two contending parties are opposed to one 
another and inclined to commit an offence involving 
a breach of the peace, they cannot be said to have 
associated together in the manner contemplated by 
S. 117 (5) and the joint trial of 6uch contending 
parties is illegal. Where two opposing parties are 
proceeded against in one proceeding, prejudice must 
almost inevitably be the result, inasmuch as the per- 
sons proceeded against and, as it were, in the position 
of accused persons, are put into the witness-box and 
cross-examined. [Para 4] 

Anno.Cr. P. C.,S. 117 N. 13 Pt. 14; N. 14 Pts. 1 
and 2. 

W. B. Pendharhxr % Govt. Pleader—for the Crown ; 
Y. S . Jakatdar — for Non-applicant $ Nos. 1 and 13 
of Party No. 2; N. T. Bitharia-jor Non-applicant 
No. 1 of Party No. 1. 

Order. —The station officer, Rampaili, filed 
an application in December 1947 requesting 
action under S. 107, Criminal P. C., against 
party No. 1, consisting of Laxminarayan and 
8 others, and party No. 2 consisting of Tara- 
datta and 14 others, as he apprehended a breach 
of the peace. On 6-3-1948, the Sub-Divisional 
Magistrate, Waraseoni, passed an order under 
S. 112, Criminal P. C., against both parties. 
Written statements were thereafter filed and 
the case was fixed for evidence on 7-7-1948 
when it was adjourned to 20-7-1948 on which 
date party No. 1 filed an application for the 
vacation of the preliminary order on the 
ground that there was no material against 
them. Arguments were heard on 13-9-1948, and 
on the 21st of that month the Sub-Divisional 
Magistrate, Waraseoni, vacated the preliminary 
order vis-a-vis party No. 1 and discharged al 
the members of that party. Thereafter, an 
application for revision of that order was made 
to the Additional Sessions Judge, Balaghat, 
and ho has now reported the case under S. 438, 
Criminal P. C.. to have the order of discharge 
set aside on the ground of its illegality. 

[ 2 ] Party No. 2 had, on 13-9-1948, applied to 
the Sub-Divisional Magistrate, Waraseoni, to 
obtain certain applications made by the mem- 
bare of that party to the D.str,ct Magnate 
and the District Superintendent of Police, 
Balaghat, against the members of ? arty ^ ' 
and the Sub-Divisional Magistrate in referring 
to this application in the order discharging 
party No. 1 made the following observation.. 
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4, No such applications have been filed by the Police 
nor seem to be in D. S. P. and D. C.’b office as none 
have been received so far as per my order, dated 
18*6-1948.’* 

[ 3 ] The reference made by the learned Addi¬ 
tional Sessions Judge, Balaghat, was eminently 
proper, inasmuch as there were on record the 
application of the station-officer, Rampaili, to 
the effect that he apprehended a breach of the 
peace between the contending factions and an 
application, dated 19-12-1947, from Taradatta, 
a member of party No. 2, to the effect that in 
Katori, the village concerned, several members 
of party No. l had oppressed and tyrannized 
over the public there. There was also an alle- 
gation in that application that goondaism was 
in full force and that if it were not checked, 
there was every likelihood of a breach of the 
peace. The Sub-Divisional Magistrate, Wara- 
seoni, should also have obtained the applica¬ 
tions referred to by party No. 2 before he passed 
the order discharging the members of party 
No. l. In short, I am clear that the members 
of party No. 1 were discharged without ade¬ 
quate or due enquiry. 

[4] Their learned counsel pointed out co¬ 
gently enough that both parties should not 
have been proceeded against jointly, i. e., where 
two contending parties are opposed to one 
another and inclined to commit an offence in- 
volving a breach of the peace, they cannot be 
said to have associated together in the manner 
contemplated by S. 117 (5), Criminal P. C., and 
the joint trial of such contending parties is 
illegal. This was the view taken in Ear Dutt 
V. Emperor , A.I.R. (3) 1916 ALL. 338 : (17 Cr.L.J. 
165) and also in Khetramohan Das v. Emperor , 
A, I. R. (30) 1943 Pat. 876 : (45 Or. L. J. 308). 
Meredith J. had examined the question in 
Sajan Sahu v. Emperor , A. I. R. (30) 1943 Pat. 
417 : (45 Cr. L. J. 406) and followed the decisions 
in Ear Dutt Panda v. Emperor , A. I. R. ( 3 ) 
1916 ALL. 338 : (17 Cr. L. J. 165), supra , as well 
as in Kamal Narain v. Emperor , ll c. W. N. 
472 : (5 Cr. L. J. 197) to the effect that two 
opposing parties in a dispute cannot be pro- 
ceeded against under S. 107, Criminal P. 0., 
and bound over to keep the peace in one pro¬ 
ceeding. I am also in respectful agreement 
with his observations to the effect that where 
two opposing parties are proceeded against in 
one proceeding, prejudice must almost inevit¬ 
ably be the result, inasmuch as the persons 
proceeded against and, as it were, in the posi¬ 
tion of accused persons, are put into the wit¬ 
ness-box and cross-examined. 

[6] In the circumstances, the order of dis¬ 
charge is set aside and the members of party 
No. 1 shall be duly proceeded against separa- 
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tely, i. e., in a proceeding different from that 
now in question. 

V.B.B. _ Order set aside. 

A. I. R. (38) 1951 Nagpur 307 [C . N. 91.1 

Bose C. J. and Mudholkar J. 

Shankerrao Deshmukh and others — Plain - 
tiffs — Appellants v. Vinayak and others — 
Defendants — Respondents. 

First Appeal No. 105 of 1940, D/• 5-12-1949. 

(a) Hindu law—Debts—Decree against manager 
— Execution against family property — Civil P. C. 
(1908). S. 53. 

A decree against the manager of a family alone can 
be executed against the family property provided it is 
proved that the decree was against him in a represen¬ 
tative capacity. It is a question of fact in each case 
whether the manager was sued in a personal or in a 
representative capacity,and whether tbedecree against 
him was personal or representative. This fact can be 
proved by evidence other than the proceedings in the 
previous suit. [Para 8] 

Anno. Civil P. C., S. 53, N. 3. 

(b) Hindu law—Debts—Manager executing pro¬ 
missory note as manager — Manager, if can be 
sued on note so as to bind family — Negotiable 

' Instruments Act (1881), S. 27. 

A karta executing a promissory note is bound by it 
whether he signs on behalf of the family or in his 
individual capacity. He cannot in any event evade 
responsibility. The other members of the family are 
not personally liable unless they sign, but their in¬ 
terest in the family property can be reached. The 
manager undoubtedly represents the estate when act¬ 
ing for family purposes and so execution can be taken 
out against that property in such cases. Therefore the 
manager who executes a promissory note as manager, 
for family purposes, can be sued on the note so as to 
bind the family just as effectively as if he had executed 
a mortgage or a bond. [Paras 10, 17 and 18] 

Anno. Neg. Ins. Act, S. 27, N. 5. 

(c) Negotiable Instruments Act (1881), S. 27- 
Manager of joint Hindu family, if agent. 

The manager of a joint Hindu family is not an 
agent. He is not liko a partner who can be treated as 
an agent of the other partners. [Para 12] 

Anno. Neg. Ins. Act, S. 27, N. 5. 

(d) Evidence Act (1872), S. 115—Estoppel—Rule 
of evidence — Facts not in dispute — Existence of 
agreement disputed. 

An estoppel is only a rule of evidence which prevents 
a party from denying a fact which tho other asserts. 
Where no one is disputing the fuots except as regards 
the existence of an agreement, if that is proved then 
it stands or falls as a contract and no question of 
estoppel arises. [P ara 28-411 

Anno. Evidence Act, S. 115 N. 1. 

(e) Transfer of Property Act (1882), S. 92—Two 
joint brothers A and B jointly mortgaging ances¬ 
tral property — Subsequently B borrowing money 
on strength of promissory note from third person 
—Suit on promissory note-Decree—In execution 
property mortgaged sold and purchased by mort¬ 
gagee—Suit for possession by A against mortgagee 
on ground that sale did not bind him — Mortgage 
held'could not be used as shield in suit. fPara 421 

Anno. T. P. Aot, S. 92, N. 17. J 

M. R. Bobde , S. N. Kherdekar and K , O. Chendka 
—• for Appellants ; D. 5P. iffangalrooorft and S A. 
Sohani — for Respondents . 
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Judgment—The plaintiffs appeal. The ori- 
ginal plaintiff Gulabrao is dead and his son and 
■widow are continuing the appeal. The suit is 
for possession of 8 fields and for mesne profits. 

[2] The only defendant we need consider is 
the first because the others are his lessees and 
stand or fall with him. He obtained posses¬ 
sion under an auction sale against Gulabrao's 
brother Ramrao. The following is the genealogy 
of the plaintiff s family : 

BHAOO RAO (d. 1903) 


I I I 

Ramrao (dead) Narsingh Rao Gulabrao (plain- 

(d. 1909) tiff) w. Mt. Babai 

I 

Sbankarrao 


Madho Rao Narayan Rao Keshao Rao. 


[ 3 ] The original plaintiff Gulabrao and his 
brother Ramrao were joint. On 20-3-1923 the 
two brothers jointly mortgaged the 8 fields in 
suit, as also other family property, to defen. 
dant 1. The deed is Ex. D-l. 

[ 4 ] After this, on 12-7-1924, Ramrao borrowed 
money from two persons, Yeshwanta Ganpati 
and Kisan Tukaram, on the strength of a pro¬ 
missory note executed by Ramrao alone. These 
creditors sued Ramrao alone on 11-7-1925 and 
obtained a decree on 8-9-1925 (Ex. P-l). The 
fields in suit were put up for sale subject to 
defendant l’s mortgage and were purchased by 
defendant 1 himself. (Exhibit D-13 is the sale 
certificate.) Defendant 1 obtained possession on 


30-8-1927. 

[ 5 ] The plaintiff’s case is that the sale does 
not bind him because he was not a party to 
the suit, and a3 there is no decree against him 
his interests in these fields could not be sold 
in execution and so his share in the fields did 
not pass. 

[6] The defendant’s reply is that though the 
decree was against Ramrao alone he was sued 
in a representative capacity as manager of the 
family, hence the decree could be, and was, 
executed against the family property. This was 
challenged. It was said first, that in law, when 
a suit is founded on a promissory note the 
decree can only be against the maker in a 
personal capacity even if the debt was a family 
debt; and second, even if that is not so, on the 
facts of this case the liability is not shown to 
have been a joint family liability and so most 
be presumed to bo Ramrao's personal liability. 

[ 7 ] In the pleadings the plaintiff denied that 
Ramrao was the manager of the family but 
the lower Court held that he w<*. and before 
us, as also before the former Bench which 
hoard this appeal, the plaintiffs learned coun¬ 


sel expressly admitted that that finding was 
correct. 


[8] Now so far as the law is concerned, we 
have no doubt that a decree against the mana¬ 
ger of a family alone can be executed against 
the family property provided it is proved that 
the decree was against him in a representative 
capacity. It is a question of fact in each case 
whether the manager was sued in a personal 
or in a representative capacity, and whether 
the decree against him was personal or repre¬ 
sentative. This fact can be proved by evidence 
other than the proceedings in the previous 
suit. We uphold the decision of one of us to 
that effect in Madhodas v. Gangabai, 31 N. L. 
R. 352 : (A. I. R. (22) 1935 Nag. 14). That deci¬ 
sion is based on five Privy Council decisions 
which are cited there, namely, Daulat Ram v. 
Mehr Chand, 15 cal. 70 : (14 I. A. 187 P. C.); 
Linganqowda v. Basangotvda, 51 Bom. 450 at 
p. 453 : (A. I. R. (14) 1927 P. C. 56); Khiarajmal 
v. Bairn, 32 Cal. 296 at p. 314; (32 I. A. 23 P. C.); 
Sheo Shankar Ram v. Mt. Jaddo Kunwar, 
36 ALL. 393 at p. 3S6 : (A. I. R. (l) 1914 P. C. 
136) and Bissessur Lai v. Luchmessur Singh, 
5 C. L. R. 477 at p. 479 : (6 I. A. 233 P. C.). The 
same view is taken by a Full Bench of the 
Madras High Court reported in Yenkatanara- 
yana v. Venkata Somaraju, I. L. R. (1937) 
Mad. 8S0 : (A. I. R. (24) 1937 Mad. 610 F. B.). 
The question has been discussed at length at 
pp. 689 to 895 and most of the Privy Council 
decisions referred to above have been carefully 
analysed. See also Madhgouda Babaji v. 
Halappa Balappa, 58 Bom. 348 : (A. I. R. (21) 
1934 Bom. 178). As the point is so fully covered 
by authority we need not traverse the same 


jund again. , 

[ 9 ] It was, however, argued that whatever 
is rule may be in simple money claims it is 
aerwise where a promissory note is concern- 
because special rules obtain there, and if t 0 
it is based on the note as distinct from the 
[ginal consideration, then the decree can 
lv be a personal decree, or at any rate it 
1 st be construed as such unless the decree 
;o contains a declaration setting out that the 
mily property will also be bound. Mulla s 
indu Law, 10th Edn., ( P P- 277 278) was'relied 
Reliance was also placed on Hindu 

LW. 10th Edn., (pp. 451 to 453) and the cases 

[fo] 1 Thfs question has given rise to consider- 
le controversy. The decisions for and against 
0 set out in Mayne's Hindu Law and m 
ulla’s Hindu Law at the pages )ust cited. 
1 principle, and apart from authority, we 
nnot see why a manager who executes a 
omissory note as manager, for family pur- 
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Hindu family forma an important exception to 


1931 

poses, cannot be sued on the note so as to bind 
the family just as effectively as if he had exe¬ 
cuted a mortgage or a bond. The distinction is 
said to lie in the fact that a promissory note is 
a negotiable instrument and so, to use the 
words of Lord Buckmaster in Sadasuk Janki 
Das v. Kishen Pershad, 46 cal. G63 at p. 668 : 
(A. I. R. (5) 1918 P. C. 146) 1 

“It is of the utmost importance that the name of a 
person or firm to be charged upon a negotiable docu¬ 
ment should be clearly stated on the face or on the 
back of the document, so that the responsibility is 
made plain and can be instantly recognised as the 
document passes from hand to hand." 

This is the ruling on which the learned counsel 
•for the plaintiffs-appellants relies, but we do 
not think it goes as far as he contends. 

[ll] In that case one Mohan Lai executed a 
promissory note. When he was sued on it he 
disclaimed responsibility and said he had acted 
as the agent of another man who was also one 
of the defendants. The Privy Council held 
that Mohan Lai had not made this plain either 
on the face, or the back of the note, and so 
could not evade responsibility; also that the 
other defendant was not liable on the note as 
his responsibility did not appear on the face of 
it. But that was a case of agency which in our 
opinion stands on a different footing from the 
case of a manager of a Hindu family. It was 
not a case in which both could be held respon¬ 
sible. It had to be one or the other. 

Cl3l Section 27, Negotiable Instruments Act, 
deals with the question of agency. It requires 
that before the principal can be bound on the 
note the agent must be “duly authorised’ 1 and 
also he must act in the name of his principal. 
But the manager of a joint Hindu family is 
not an agent. He is not like a partner who can 
be treated as an agent of the other partners. 
This distinction is pointed out by the Privy 
Council in Annamalai Ghetty v. Murugesa 
Ghetty , 26 Mad. 544 at p. 558: (30 I. A. 220 P.C.) 
and that, in our opinion, makes all the differ¬ 
ence. The majority of Judges in Krishna 
Ayyar v. Krishnasami Ayyar t 23 Mad. 697, 
held the other members of a joint Hindu 
family are bound by a promissory note executed 
by the manager alone, even when he does not 
sign as manager, and that a decree can be 
passed against the others as well even though 
the suit is based on the note and not on the 
original consideration. That the suit was based 
on the note is clear from pp. 599 and 607. Shep¬ 
herd J. points out at p. 604 that the liability in 
such a case is founded on the Hindu law and 
not on the law of agency. Dalip Singh, ground¬ 
ing on this, in his book on the Negotiable 
Instruments Act says at p. 145 that a joint 


this branch of law. 

(l 3 j In our opinion the distinction between 
the Privy Council decisions in Sadasuk Janki 
Das v. Kishen Pershad , 46 Cal. 663 : (A.I.R. (5) 
1918 P. C. 146) and Abdul Majid Khan v. Mt . 
Saraswatibai , 30 N. L. R. GO : (A.I.R. (21) 1934 
P. c. 4) lies there. The learned author of the 
10th Edn. of Mayne's Hindu Law considers 

that the later case must be taken to decide 
“that the other members of the family would be liable 
for moneys borrowed upon promissory notes executed 
by a karta for the purpose of the family business; but 
it cannot be taken as deciding that the liability of the 
other members is upon the note itself." 

[14] We do not think that is correct because 
the claim there was based on the notes and not 
on the original consideration. This appeal's 
from the judgment where their Lordships say, 
“The appellants in this case are the plaintiffs 
in an action on two promissory notes.” But to 
make sure we sent for the judgment of this 
Court in that case from the record room and 
verified that fact. The judgment is in P. A. 
No. 62-B of 1929. It also says that the plaintiff 
sued on two promissory notes. There is no 
reference to any alternative claim. In view of 
that we think it would have been pointless for 
their Lordships to examine whether the money 
on the notes was borrowed for the family busi¬ 
ness unless their Lordships were of opinion that 
the plaintiffs would succeed if that were proved. 

[15] The position there was this. The plain¬ 
tiffs sued on two promissory notes. There was 
no reference to any alternative claim on the 
original cause of action. The note was executed 
by the karta of the family alone. Their Lord- 
ships held that he had authority to borrow 
money in his own name. The executant died 
before suit and the action was against the 
surviving members of the family. On the foots 

their Lordships posed the question thus: 

"The question then remains whether the two sums 
here in question were debts incurred by the debased 
as karta of the joint family business, or in his own 
individual capacity 

[16] Now there was clearly no point in con¬ 
sidering this question if Sadasuk Janki Das 
v. Kishen Pershad, 46 Cal. 663 : (A. I. R. (6) 
1918 P. c. 146) applied. The faot that these 
notes were executed by the karta in hia own 
name and did not on the face of them purport 
to bind the family would have concluded the 
matter. But it is evident that their Lordships 
did not think that was so beoause they went on 
to consider the question posed above. 

[17] We do not think there is any conflict 
here between ss. 26, 27 and 28 , Negotiable 
Instruments Act, on this view. As was explain, 
ed by one of us (Bose J.) in Sagarmal v. Bhu 
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husa, A.I.R. (23) 1936 Nag. 252 at pp. 253 & 254: 
<163 I. c. 29) when a karta acts on behalf of the 
family for necessity and family purposes he 
does not act in his individual capacity but as 
an embodiment of the family. The family is 
not a firm and it has no corporate name. It is 
evident from Abdul Majid Khan v. Mt . Sara- 
swatibai , 30 N. L. R. CO: (a. I. R. (21) 1934 P. c. 

4) as well as from other cases, that it is not 
necessary for the karta to set out in the note 
the names of every member of the family whom 
ho represents. If follows that the only way in 
which he can be expected to sign when acting 
on behalf of the family is by signing in his 
own name just as he does when acting indi¬ 
vidually; and as a matter of practice that is 
how kartas do sign. This does not affect the 
question of negotiability because of course the 
karta is bound whether he signs on behalf of 
the family or in his individual capacity. He 
cannot in any event evade responsibility, and, 
that appears on the face of the document. The 
only question is whether others are bound 
along with him. 

[18) Sections 26, 27 and 28 deal with the 
question of agency. There the person signing 
is not bound provided he acts in a certain way. 
Those provisions are there so that a holder can 
tell at a glance as the note passes from hand to 
hand that the person signing is not the one who 
will be liable, and so that holders can know at 
once who will bo in his place. But in the case 
of a Hindu joint family the manager is liable 
and the only question is what estate does he 
represent ? The other members of the family 
are not personally liable unless they sign, but 
their interest in the family property can be 
reached. Some decisions explain this by saying 
that the family can be regarded as an entity 
embodied in the manager for these purposes. 
But whether such an analogy is good or not 
wo think the manager undoubtedly represents 
the estate when acting for family purposes and 
so execution can bo taken out against that 
property in such cases. On the other hand, 
when ho signs in an individual capacity then, 
aside from his personal liability, only his own 
properly can bo reached. 

[19) The position is clear if viewed in this 
light. In Annamalai Chetty v. Murugcsa 
Clietty , 26 Mad. 544 at p. 553 : (30 I. A. 220 
P. c.), the Privy Council, speaking of the rela¬ 
tionship between the manager and the other 

members of the family, hold that 

“The relation of such persons is not that of princi¬ 
pal or agent, or of partners; it is much more like that 
of trustee and cestui que trust .” 

Now a trustee has full seisin of the trust estate 
and is entitled to give promissory notes for 
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moneys borrowed for purposes of the trust. 
He would not necessarily sign such notes as 
trustee because he would in any event be the 
maker and would be the person liable. He 
could not escape personal responsibility.. But 
we have little doubt that if the note was given 
for purposes of the trust and the trustee acted 
properly within the scope and range of his 
authority then the trust estate would be bound 
even though the beneficiaries did not sign and 
even if they were not consulted or did not 
want the borrowing. The analogy is not exact 
but it is the one used by the Privy Council and 
serves to show the special position of a 
manager. It is evident from this that the 
question of negotiability is not affected. The 
manager is personally liable in any event and 
his personal estate can be reached. Whether 
something more can also be reached depends on 
the facts but whether it can or not does not 
affect the question of negotiability. 

[20) The next questions are ones of fact and 
are much the same as the ones posed by the 
Privy Council, namely, whether the debt was 
a family debt, whether Ramrao executed the 
note as manager, whether Ramrao was sued in 
a representative capacity and whether the 
decree against him was personal or as manager. 
The lower Court finds all these points in the 
defendants' favour. 

[21] The consideration of the note (ex. d. 1- 
a) is made up of three items: Rs. 261, Rs. 196 
and Rs. 144. The first two relate to purchases 
of cotton seed. Rangasa (d. W. 9) tells us that 
Ramrao purchased cotton seed from him on 
20-6-1922 for Rs. 280. He also borrowed Rs. 20 
in cash and executed a promissory note for 
Rs. 300. His veracity is attacked because among 
other things, his account book, Ex. D-24, does 
not bear him out. (Their Lordships referred to 
the evidence and proceeded :) 

[22-26] Defendant 1 pleaded a settlement with 
Ramrao and Gulabrao of the money which the 
two brothers owed him on the mortgage Ex. d-1 
of 1923. The lower Court holds that evidence 
of this agreement is not admissible. Even if 
that bo correct the evidence can be looked at 
for a collateral purpose, namely, to prove the 
admissions made by Ramrao and Gulabrao at 
this time regarding the money owing on the 
promissory note of 12-7-1924. 

[27] As we have pointed out, defendant 1 
sued Ramrao on that note and obtained a decree. 
In execution these fields were put up for sale 
subject to the mortgage and were purchased by 
defendant 1. The settlement which defendant 1 
pleads is that he agreed to forego his claim on 
the mortgage, which covered other property as 
well, if Gulabrao would agree to give him a 
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good title to the fields by relinquishing his 
rights in them. We need nob examine the 
merits and validity of this agreement at this 
juncture. All we are concerned to see is what 
admissions Ramrao and Gulabrao made at that 
time regarding the money due on the promis¬ 
sory note. (Their Lordships referred to evi¬ 
dence and held that the sale of sarki worth 
rs. 280 to Ramrao was proved. Items of Rs. 196 
and Rs. 144 were similarly held to be proved. 


(a) Civil P. C. (1908), S. 64 - Private transfer 
after attachment-Transferee acquiring interest of 
decree-holder. 

Where the interest of the auction purchaser is pre¬ 
judiced by a private transfer after the attachment of 
the property covered by the transfer, that transfer is 
wholly void under S. 64. The fact that in the mean¬ 
while the vendee of the property concerned acquired 
the interest cf the decree-holder would make no differ¬ 
ence so far as the auction-purchaser is concerned as, 
by the sale of the property in execution, the claim 
enforceable under the attachment has been enforced. 

f Prt ra HI 


Their Lordships then dealt with other ques¬ 
tions of fact referred to in para. 20 and found 
in favour of the defendants. Their Lordships 
then proceeded :) 

[28-41] In view of this it is Dot necessary to 
examine the other questions raised in the 
appeal. The defendants contended that there 
was an estoppel because of the settlement about 
the mortgage. In our opinion there is no estop¬ 
pel. Either the agreement can be proved and 
enforced or it falls to the ground. In any event 
it must be either the agreement or nothing. 
An estoppel is only a rule of evidence which 
prevents a party from denying a fact which 
the other asserts. SeeAriffv.Jadunath, 58 Cal. 
1235 at p. 1241: (A.I.R. (18)1931 P.C. 79). But no 
one is disputing the facts except as regards the 
existence of the agreement. If that is proved 
then it stands or falls as a contract. We hold 
there was no estoppel. But we need not go into 
this further. 

[42] So also on the mortgage point. It is not 
necessary to decide whether it can be used as 
a shield or not. All we need say is that the 
matter has been very fully considered by one 
of us (B 096 C. J.) in Balkrishna v. Rangnath, 
S. A. NO. 843 Of 1945: (A. I. R. (38) 1951 Nag. 171) 
and by a Division Benoh of this Court in Bhagi- 
rathibai v. Manohar, P. A. No. 108 of 1945 : 
(A. I. R. (38) 1951 Nag. 164). The conclusion 
reaohed was that the mortgage cannot be used 
as a shield in a case like this. See also Bijai 
Saran v. Rudra Bageshwari Prasad, A. I. R. 
(16) 1929 P. C. 288 : (120 I. C. 650); Tukaram V. 
Eknath, I.ti.R. (1948) Nag. 796 : (A.I.R. (31) 1944 
Nag. 67) and Bidhu Ranjan v. Soleman 
Pramanik, I. L. R. (1941) 2 cal. 209 : (a. i. R. 
(28) 1941 Cal. 613). 

[43] The appeal fails and is dismissed with 
costs. 

V.R.B. Appeal dismissed. 


Anno. C. P. 0., S. 64, N. 12. 

(b) Civil P. C. (1908), S. 64 — Person entitled to 
benefit of section. 

A person liable to satisfy a decree as a surety can 
obtain the benefit of S. 64 if he purchases the property 
of the judgment-debtor at the 6&le held in execution of 
the decree against the judgment-debtor alone. 

[Para 11] 

Anno. C. P. 0., S. 64, N*. 12. 

(c) Civil P. C. (1908), S. 64—Surety for satisfac¬ 
tion of decree purchasing property in court sale — 
Effect. 

In the absence of duty resting upon the person 
liable to satisfy the decree as & surety to pay up the 
decretal amount even though no application for execu¬ 
tion is made against him, the purchase by him in the 
court sole cannot enure for the benefit of the prior 
private transferee. [Para 12] 

Anno. C. P. C., S. 64, N. 12# 

AT. B. Bobde — for Appellants; A , P. Sen and 
D. B . Padhye—for Bespondent I. 

Judgment. — This second appeal arises out 
of a suit for possession of a portion of a house, 
or, in the alternative for payment of compen¬ 
sation amounting to Rs. 2800. 

[ 2 ] The admitted facts are as follows: The 
house, of which the portion in dispute is a 
part, belonged to the brothers Jageshwar and 
Bageshwar. One Munnilal held a decree for 
money against Jageshwar and had attached the 
whole house. During the course of the proceed¬ 
ings in executipn of the decree Bageshwar 
became a surety of Jageshwar. After the at¬ 
tachment of the house by Munnilal Jageshwar 
sold a portion of the house owned by him to 
Bhaironprasad who, by the way, was also hia 
brother. That was on 21-10-1935. The sale of 
the house in execution of Munnilal'a deoree 
was ordered to take place on 30-9-1938. A day 
prior to the sale Bhaironprasad obtained an 
assignment of the deoree in Munnilal’s favour. 
On the date on which he obtained the assign¬ 
ment, he made an application to the executing 
Court asking for three things ; (i) that he be 
substituted for the decree-holder, (ii) that the 
sale be stayed, and (iii) that the attachment* 


A. I. E. (38) 1981 Nagpur 311 [C. N. 92.] 
Mudholkar J. 

Dasharathlal and another—Appellants v. 
Anandkumar and others — Respondents. 
Second Appeal No. 458 ol 1945, D/- 22-11-1949. 


should continue. The application was rejected 
and the sale took place as already ordered, on 
80 -9-1998. The property was purchased by 
Bageshwar in the name of his son Anandkumar, 
respondent 1 . The sale was sought to be seb 
aside by Bhaironprasad. He failed in the exe- 
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cutmg Court but he succeeded in the appellate 
Court. Thereafter an application for revision 
was made to this Court by respondent 1 which 
is civ. Revn. No. G77 of 1939. This revision ap¬ 
plication was allowed by Bose C. J., (then J.), 
who negatived the contention of Bhaironprasad 
that the sale was a nullity. He also took the 
view that inasmuch as Bhaironprasad had not 
been brought on the record of the execution 
case the original decree-holder could proceed 
with the sale. After the confirmation of the 
sale Bhaironprasad and his sons, who are the 
appellants before me, withdrew the money that 
was credited in the executing Court by the 
auction-purchaser and thus obtained full satis- 
faction of the decree which Munnilal had as¬ 
signed to Bhaironprasad. I may as well mention 
that the actual assignment by Munnilal was in 
the name of Khanjanlal who is one of the sons 
of Bhaironprasad, but it is common ground 
that he was merely a benamidar for Bhairon¬ 
prasad. 

[3] Bhaironprasad then instituted the suit 
out of which this second appeal arises, for 
claiming the reliefs I have adverted to earlier 
in the judgment. He died after the decision of 
the suit in the Court of first instance and so 
the appellants who are his sons have been sub¬ 
stituted in his place. Anandkumar son of Bage- 
shwar, respondent 1 and Jageshwar were made 
defendants to the suit. Jageshwar also died 
after the suit was decided by the Court of first 
instance and so his sons, respondents 2 and 3, 
were brought on record in his place. 

[4] The first ground on which the appellants 
lay their claim to the possession of the house 
is based on S. G4, Civil P. C. It is said on their 
behalf that the sale made by a judgment-debtor 
of property attached in execution of a decree 
is not wholly void and that where subsequent 
to the sale the interest of the decree-holder is 
acquired by the vendee, no question of preju¬ 
dicing the rights of the decree-holder arises 
and that therefore a sale held in execution of a 
decree after its assignment in favour of the 
vendee can confer no title on the auction-pur¬ 
chaser. The second ground on which the claim 
is based is that Bageshwar having himself be¬ 
come liable as the surety to Munnilal, was 
bound to satisfy the decree and so a purchase 
by him at the execution sale does not entitle 
him to the benefit of S. G4, Civil P. C. For, it 
is said that the person who is liable to satisfy 
the decree is not the person who can have a 
claim enforceable under the attachment. The 
third and the last ground taken is that Bage¬ 
shwar being a person who was bound to satisfy 
the decree, could not so act as to defeat the 
rights of a prior transferee of Jageshwar and 


that the purchase made by him at the execu¬ 
tion sale would enure to the benefit of Bhairon¬ 
prasad and now the appellants. 

[5] The Courts below have negatived these 
contentions of the appellants but have given 
them a decree of Rs. 2000 against Jageshwar 
(now respondents 2 and 3). 

[G] It is undoubtedly true, as has been held 
in Diraviyam v. Veeranan, 1. L. R. (1939) Mad. 
853 : (a. I. R. (26) 1939 Mad. 702), Laxminara- 
yan v. Dinker, I.L.R. (1943) Nag. 390 at p. 403: 
(A. I. R. (30) 1943 Nag. 101), and several other 
cases, that S. 64, Civil P. C. does not put an 
end to the power of the owner of attached 
property to sell that property and that the 
only etfect of the section is that a transferee 
of such a property cannot prejudice the rights 
of the attaching creditor. But then the ques- 
tion is whether a person who has purchased 
property at the execution sale would lose the 
benefit of the provisions of S. 64 merely by 
reason of the fact that just before the sale 
the transferee of the attached property had 
himself acquired the interest of the decree- 
holder. 

[ 7 ] When execution of a money decree 
against the judgraeut-debtor’s property is sought 
by the holder of the decree the first step usually 
taken is the attachment of the property sought 
to be availed of. The main object of taking the 
step is to prevent the judgment-debtor from 
dealing with the property to the prejudice of 
the decree-holder. The sale of the property in 
execution of a decree after its attachment is an 
enforcement of a claim "enforceable under the 
attachment." A private transfer of property 
pending an attachment, being contrary to the 
attachment, will not cease to be so after the 
sale in execution of that property. 

[8] In Nathu Lai v. Dal Chand, A.I.R. (2l) 
1934 ALL. 902 : (152 I.C. 757), a judgment-debtor 
let out his fields at nominal rent after their 
attachment. The fields were later sold in oxe- 
cution in pursuance of the same attachment. 
Collister J., who decided the case, observed: 

"Under S. 64 of the present Civil P. C., the position 
is clarified. Under that section it has to be shown 
that the transfer was ‘contrary to the attachment, 
which is the same thing as saying that it most be 
prejudicial to the interests of the attaching creditor or 
auction-purchaser” 

and held that the lease was contrary to the at¬ 
tachment within the meaning of S. 64, Civil P. C. 
This, to my mind, is the correct view. There¬ 
fore, where the interest of the auction-purchaser 
is prejudiced by a private transfer after the 
attachment of the property covered by the 
transfer, that transfer is wholly void under 
S. 64, Civil P. C. The fact that in the meanwhile 
the vendee of the property concerned acquired 
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the interest of tbe decree-holder would make 
no difference so far a3 the auction purchaser is 
concerned as, by the sale of the property in 
execution, the claim enforceable under the at¬ 
tachment has been enforced. 

[9] The purchase, by the vendee of tbe pro¬ 
perty, of the rights of the decree-holder did 
not result in the satisfaction of the decree. On 
the other hand, the vendee wanted the attach¬ 
ment to continue. Again he was not recognised 
as the decree-holder before the sale was held. 
His position is, therefore, worse than that of 
one duly brought on record prior to the sale. 

[101 I am clear, therefore, that the private 
transfer in favour of the appellant's father is 
void as against the auction-purchaser even 
though the former purchased the decree before 
the property was sold in execution thereof. 

[11] As regards the second ground, it is diffi¬ 
cult to understand why a person liable to satisfy 
a decree as a surety cannot obtain the benefit 
of S. 64, Civil P. C. if lie purchases the pro¬ 
perty of the judgment-debtor at the sale held 
in execution of the decree against the judgment- 
debtor alone. Learned counsel says that the 
surety, being liable to satisfy the decree, cannot 
be said to have a claim enforceable under the 
decree, which alone is protected by S. 64. 
There is a fallacy in this argument. It is not 
the person liable to satisfy the decree who is 
seeking the benefit of S. 64 but an auction- 
purchaser. The individual may bo the same, 
but the capacities are different. Therefore, in 
his capacity as the auction-purchaser Bageshwar 
could claim the protection afforded by S. 64. 

[ 12 ] As regards the third argument to the 
effect that the purchase by Bageshwar would 
enure to the benefit of the appellants, whioh is 
based on the decision of the Judicial Com¬ 
mittee in Deo Nandan Prashad v. Janki 
Singh, 44 Cal. 573: (A. I. R. (3) 1916 P.C. 227), I 
would like to point out that in the absence of 
any duty resting upon Bageshwar to pay up 
the decretal amount even though no applica¬ 
tion for execution was made against him, an 
equity cannot arise in favour of the appellants. 
Indeed, in this case, unlike in the case before 
the Privy Council, the persons who are seeking 
the benefit of the purchase by Bageshwar were 
fully aware of what was going on, and there¬ 
fore they could have taken appropriate steps 
to protect their own interest. If by their 
failure to do so they have suffered any loss, 
they have to thank themselves. 

[13] For all these reasons, I am of opinion 
that the decision of the lower appellate Court 
is correct and I dismiss the appeal with costs. 

D.H. Appeal dismissed. 
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Mudholkar J. 

Janardhan Jaikrishna — Defendant 6 — 
Appellant v. Gangaram Mangalchand, Plain¬ 
tiff and others — Respondents . 

Second Appeal No. 210 of 194G, D/- 23-8-1949. 

(a) |Contract Act (1872), S. 201—Whether exhaus¬ 
tive—Contract of agency by firm—Termination. 

Section *201 is not exhaustive. It does not mention 
all the circumstances in which an agency can be 
terminated. The section is really illustrative and the 
qua tion whether in particular circumstances an 
agency can be deemed to have terminated will have to 
be decided upon the general principles of law. 

A firm is an artificial person and upon dissolution it 
ceases to exist. Therefore, a contract of agency entered 
into by a firm stauds terminated upon its dissolution : 
(181G) 158 E. R. 237, RcL on. (Paras S, 9] 

Anno. Contract Act, S. 201, N. 1. 

(b) Contract Act (1872), S. 208—Termination ot 
contract of agency — Effect against third party — 
Termination is effective only from the time third 
party obtains its knowledge: 22 I. C. yO (Cal,), lief. 

(Para 10] 

Anno. Contract Act, S. 208, N, 1. 

Y . V . Jakatdar —for Appellant; T. B. Pendharkar 
and A. V. Khare — for Respondent I, 

Judgment. —This appeal has been preferred 
by one of the defendants to a suit for posses¬ 
sion of certain houses and for rent and in the 
alternative for partition. 

[2] The houses in suit were originally owned 

by respondents 2 and 3. Respondents 4 and j> 
were the partners of the firm Hiraiai Chiman- 
lal. The firm obtained a decree for money 
against respondents 2 and 3 and in execution 
thereof put to sale their houses and purchased 
them at the execution sale on 7-4-1931. The 
firm was dissolved some time between the 
years 1932 and 1933. One Dayabhai Ranchod- 
das, who held a general power of attorney, sold 
the houses in suit to the plaintiff.respondent 1 
by a sale-deed dated 2-5-1934. ' 

[3] According to respondent l, respondents 4 
and 6, after they purchased the houses, obtain¬ 
ed possession and let them out to respondent 6. 
After the sale in his favour he asked the said 
respondent 6 to deliver possession of the houses 
to him but he stated that he had let them out 
to respondents 2 and 3, that they were not pay¬ 
ing the rent of the houses and that respondent 1 
should claim the rent as well a9 possession 
from them. Respondents 2 and 8 did not pay- 
rent or deliver possession of the houses and so 
respondent l instituted the suit out of which 
the appeal arises. 

[4] The trial Court passed a decree for parti- 
tion in whioh it gave certain directions to tko 
commissioner regarding the manner in which 
various items of the family property ought, as 
far as possible, be allotted. That decree was 
challenged in appeal by defendant 6 who claims 
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lo be in possession of the houses claimed by 
respondent l under a foreclosure decree obtain- 
ed by him against respondents 2 and 3 . The 
mortgage-deed in his favour is, however, subse¬ 
quent to the sale in favour of respondents 4 
and 5. The appeal was eventually dismissed by 
the lower appellate Court. 

L5] Before me the only point urged by the 
appellant is that plaintiff-respondent 1 has not 
proved his title to the houses of which he 
sought possession. The argument advanced in 
his behalf is (a) that Dayabhai had no authority 
to execute the sale-deed after the dissolution of 
the firm, (b) that the power-of-attorney in his 
favour does not empower him to present a sale- 
deed for registration, and (c) that as the power- 
of-attorney is not registered the registration of 
the sale-deed is invalid and that, for these 
reasons respondent 1 got no title under the 
sale-deed. 

[6] The document in question was not pre¬ 
sented for registration by Dayabhai but by the 
vendee. It could, under the law, be presented 
for registration by the vendee and, therefore, 
there is no propriety in examining the second 
and the third points in the argument advanced 
on behalf of the appellant. 

[7] As regards the first point, the admitted 
position is that the firm had in fact been dis¬ 
solved on the date of sale. The question is, 
what was the effect of this dissolution on the 
authority of Dayabhai under the general power- 
of-attorney which the partners of the firm had 
executed in his favour prior to dissolution ? 

[8] The lower appellate Court has dealt with 
the point in para. 10 of the judgment. In its 
opinion the dissolution of a firm does not affect 
the authority of the agent of that firm. The 
view is based upon the fact that S. 201, Con¬ 
tract Act, which deals with the question of the 
termination of the authority of an agent does 
not expressly provide that upon the dissolution 
of a firm the authority of an agent to act for 
the firm shall stand terminated. Most text¬ 
book writers have expressed the view that 
S. 201, Contract Act, is not exhaustive and that 
it does not mention all the circumstances in 
which an agency can be terminated. In my 
opinion the view is correct for the obvious 
reason that the section is not so worded as to 

* |)e exhaustive. Had the Legislature intended 
! the section to be exhaustive they could easily 
have said so. It would appear that the section 
is really illustrative and the question whether 
in particular circumstances an agency can be 
deemed to have terminated will have to be 
decided upon the general principles of law. 

[9] The circumstances set out in S. 201 indi¬ 
cate that the contract of agency terminates 


when the principal or the agent or the subject- 
matter of the agency ceases to exist or where 
either party expressly revokes the contract or 
becomes subjected to a legal disability. A firm 
is an artificial person and upon dissolution it 
ceases to exist. Therefore, in my opinion, a 
contract of agency entered into by a firm would 
stand terminated upon its dissolution. This 
would follow from the decision in Tasker v. 
Shepherd , (1816) 158 E. R. 237: (30 L. J. Ex. 207) 
where it was held that a change in the compo¬ 
sition of a firm had the effect of determining 
and constituting a breach of a contract of 
agency. In several other cases cited at p. 163 of 
Lindley on Partnership (10th Edn.) it has been 
held that as a contract of agency is generally of 
a personal character it is determined by a 
change in the composition of a firm. The 
principle underlying these decisions is applic¬ 
able to cases governed by the Indian Contract 
Act and is not peculiar to the law of England 
as, apparently, the lower appellate Court seems 
to think. 

[10] It is of course true, as has been held by 
the lower appellate Court, that in so far as 
third parties are concerned the termination of 
a contract of agency will take effect only from 
the time the third party obtained knowledge of 
it. That is clear from S. 208, Contract Act as 
well as the decision in Dasarath v. Brojo 
Mohan, 18 C. L. J. 621 : (22 I. C. 90). 

[ill It is argued on behalf of the appellant 
that there is evidence to show that the respon¬ 
dent 1 had knowledge of the dissolution inasmuch 
as he paid the consideration for the sale to the 
trustees appointed by the partners of the dis¬ 
solved firm. That may be so but it is clear 
that this aspect of the case was not specifically 
brought out in the pleadings or put in issue. It 
is not something which can be decided without 
proper pleadings and evidence. In the interest 
of justice, therefore, the case must go back for 
enabling the parties to say what they wish to 
on the point and adduce proof in support of 
what they say. For that purpose it would be 
unnecessary to set aside the whole decree as 
several other parties, affected thereby, have 
been content to accept it. 

[l2l In these circumstances I set aside the 
decree of the lower appellate Court only in so 
far as it relates to the property which the 
appellant claims to bo in his possession and 
direct the trial Court to allow the parties to 
make additional pleadings, by applying in the 
usual way, on the question whether respon¬ 
dent 1 had knowledge of the dissolution of the 
partnership (or the termination of Dayabhai's 
authority) before the contract of sale was 
effected and also direct the Court to permit the 
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parties to adduce such evidence as they choose 
to in support of their respective contentions 
and to decide the suit in so far as it relates to 
the rights of the appellant on the one hand and 
of the respondent on the other. Costs of the 
appeal shall abide the event. The other costs 
shall be borne as ordered by the Courts below 
except those as between the appellant and res¬ 
pondent l. The latter would follow the event. 

D.R.R. Order accordingly . 
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Hemeon J. 

Mangeram Bhairuram — Accused — Appli¬ 
cant v. Lai Chliatramohansingh Ramdhin- 
singh — Complainant — Non-applicant . 

Criminal Revn. No. 297 of 1949, D/- 23-12.1949. 

(a) Penal Code (I860), Ss. 415, 417 and 511 — 
“Fraudulently’* — Fraud, meaning of — On facts 
held accused could be convicted under S. 417 read 
with S. 511. 

Fraud is proved when it is shown that a false re¬ 
presentation has been made knowingly, or without 
belief in its truth, or recklessly, without caring whe¬ 
ther it i9 true or false. [Para 6*10] 

The accused went to the house of the complainant 
with a cart and asked his cook to give his two bags of 
paddy. When the cook told him that he should ask his 
employer for them, the accused left the cart there and 
went to the market in order to find him. Having met 
him, he showed him a slip of paper and asked him to 
give him two bags of paddy. They then set out for the 
complainant's house and met en route , the former 
ruler of Udaipur State, to whom the complainant nar¬ 
rated what had happened and whom he asked to read 
out the contents of the slip of the paper. This was 
duly done and the contents were: “Lai Sabib, please 
deliver the two bags of my paddy which are kept with 
you.*’ When the accused was questioned, he stated 
that ho had been given the slip of paper by a girl in 
the. market. The ex-ruler told the complainant not to 
act on it, tore it into pieces and drove away in hi9 
motor car. After this, the accused picked up the pieces, 
reiterated his demand and accompanied the complain¬ 
ant to his house but his demand was refused. The ex¬ 
planation givon by the accused was found to be false: 

Held that the conduct of the accused was incom¬ 
patible with his innocenoe and the representation made 
by him was not made in the honest belief that it was 
true. The accused could, therefore, be convicted under 
8. 417 read with 8. 611. (Para 6-10] 

Anno. Penal Code, 8. 415, Notes 4 and 10; S. 417, 
N. 1; 8. 611, N. 2. 

(b) Penal Code (1860), S. 511 — Attempt to com¬ 
mit offence, when punishable. 

It is not correct to say that an attempt to commit 
an offence is not punishable under 8. 511 unless the 
final act short of the actual commission of that offence 
has been accomplished. An accused is liable for attempt 
when bis failure to commit an offence is not due to 
any act or omission of his own, but to the intervention 
of some factor independent of bis own volition. 

[Paras 11 and 12] 

Anno. Penal Code, 8. 511, N. 2, 

(c) Penal Code (I860), S. 415—“By deceiving any 
person.*’ 

Tho definition of Cheating* in 8. 416 ooqsists of two 
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parts to both o! which the words “by deceiving any 
person” apply. C Para 15 ^ 

Anno. Penal Coda, S. 415, N. 3. 

T. P. Naik — for Applicant ; A. P, Sen — for In* 

Crown. 

Order.—The applicant Mangeram, head con¬ 
stable, was convicted and sentenced to pay a 
fine of Rs. 200 under S. 417 read with S. 511, 
Penal Code, by the Second Clas3 Magistrate, 
Dharamjaigarh; and in appeal the Additional 
District Magistrate, Dharamjaigarh, affirmed 
the conviction but reduced the fine to Rs. 75. 
The applicant’s revision application was rejected 
by the Sessions Judge, Raigarh, and he has now 
come up in revision to this Court. 

[2] On the evening of 11-5-1948, the applicant 
went to the house of Lai Chkatramohansingh 
(P. W. l) at Dharamjaigarh with a cart and 
asked his cook Gulabsingh (P. W. 2) to give him 
two bags of paddy. "When Gulabsingh told him 
that he should ask his employer for them, tho 
applicant left the cart there and went to the 
market in order to find him. Having met him, 
he showed him a slip of paper and asked him 
to give him two bags of poddy. They then set 
out for Lai Chhatramohansingh’s house and 
met en route Raja Chandra Chur Prasad Singh 
Deo (P. W. 3), former ruler of Udaipur State, to 
whom Lai Chhatramohansingh narrated what 
had happened and whom he asked to read out the 
contents of the slip of the paper. This was duly 
done and the oontents were: "Lai Sahib, please 
deliver the two bags of my paddy which are 
kept with you." When the applicant was ques¬ 
tioned, he stated that he had been given the 
slip of paper by a girl in the market. The ex¬ 
ruler told the complainant not to act on it, tore 
it into pieces and drove away in his motor car. 

[3] After this, the applicant picked up the 
pieces, reiterated his demand and accompanied 
the complainant to his house. When his demand 
was refused, he questioned the complainant 
regarding his inoome from paddy, the number 
of his children and so on, but received no 
answers. He then went away with his cart; 
and the complainant's son reported the matter 
to the police next morning. 

[4] The applicant in examination admitted 
that he had given the paper to the complainant 
but olaimed that he had done so at the instance 
of Harkuwar (d. W. 4), the wife of Rambharti 
constable, who told him that her husband had 
bought two bags of paddy from the complain¬ 
ant and asked him to accompany her to the 
latter's house. Harkuwar, however, denied that 
she had obtained a chit from her husband or 
had gone to obtain the bags. Her husband Ram¬ 
bharti (d. w« 2 ) admitted that he had given the 
chit to her, but he denied that she had taken 
it to the complainant's house and he stated that 
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the applicant had obtained it from his G years’ 
old sister-in-law in the market. Rambharti 
added that he had prepared the chit in order 
to cover up the fact that he had sent Rs. 12, 
given to him by his wife for the purchase of 
dhan t to his brother and to satisfy his wife’s 
demand for the dha7i. 

[5] The applicant’s assertion that Rambharti’s 
wife accompanied him to the complainant’s 
house was patently false and the applicant’s 
conduct after the ex-ruler tore up the chit 
demonstrated that he was resolved to go for¬ 
ward with the trick or that he considered that 
the chit was authentic. His conduct throughout 
would appear to bo explicable only on the 
hypothesis that he was aware that it was not 
a genuine document; and it must be borne in 
mind that he was not a simple rustic but a 
head constable of 45 years of age. (His Lord- 
ship then discussed the evidence and proceeded:) 

[G-10] The applicant’s conduct was thus in¬ 
compatible with his innocence and I have no 
reason to suppose that the representation made 
by him was made in the honest belief that it 
was true. The decision in Derry v. Peck , (1889) 
14 A. C. 337 : (58 L. J. ch. 8G4) is distinguish¬ 
able on the ground that the defendants in it 
had made a statement as to steam power in 
the honest belief that it was true. In that case 
too the noble Lords had held that fraud is 
proved when it is shown that a false repre¬ 
sentation has been made knowingly, or without 
belief in its truth, or recklessly, without caring 
whether it be true or false. The fraud in the 
present case is of that genre . 

[11] The view that an attempt to commit an 
offence is not punishable under S. 511, Penal 
Code, unless the final act short of the actual 
commission of that offence has been accom¬ 
plished is, as a Division Bench held in Emperor 
v. Shib Charan , 10 Lah. 253 : (A. I. R. (15) 
1928 Lah. 551 : 29 Cr. L. J. 780), an errone¬ 
ous one. In that case the view thereto taken 
in In the matter of MacCrea , 15 ALL. 173 : 
(1893 A. W. N. 71) and The Government of 
Bengal v. Umesh Chunder flitter, 16 Cal. 310 
was followed; and their Lordships of the Judi¬ 
cial Committee of the Privy Council unheld 
the interpretation put upon S. 511, Penal Code, 
in the Allahabad case. 

[12] The question as to what constitutes an 
attempt to commit an offence within the mean¬ 
ing of that section was exhaustively discussed 
in Asgarali Pradhamia v. Emperor , G1 Cal. 54 : 
(A. I. R. (20) 1933 Cal. 893 : 35 Cr. L. J. 97) and 
I am in respectful agreement with the view of 
the Division Bench that an accused is liable 
for attempt when his failure to commit an 
offence is not due to any act or omission of his 


own, but to the intervention of some factor 
independent of his own volition. The vitalf 
words in s. 511, Penal Code, are '‘does any act! 
towards the commission of the offence”; and it 
follows that if an accused, intending to ad¬ 
minister something capable of causing a mis¬ 
carriage, administers a harmless substance his 
act cannot amount to an act towards the com¬ 
mission of the offence of causing a miscarriage. 
Similarly, if a man with intent to hurt another 
by administering poison, prepares and adminis¬ 
ters some innocuous substance, believing it to be 
poisonous, he cannot be convicted of attempted 
poisoning. This was the opinion of Stevens J. C. 
in Empress v. 2It. Rupai Panku , 9 C. P. L. R. 
(Cr.) 14, who pointed that while the accused 
intended to administer poison to her husband, 
the act which she committed was merely the 
administration of a harmless substance. 

[13] This view is reinforced by the illustra¬ 
tions to S. 511, Penal Code. In illus. (a) the 
accused had done an act towards the commis¬ 
sion of the theft of jewels by breaking open a 
box which he found to be empty. That is, the 
theft would have been committed but for the 
circumstance that a factor independent of his 
own volition intervened to inhibit it. The same 
applies to illus. (b) in which the accused thrust 
his hand into another man’s pocket and found 
that there was nothing in it. Similarly, as 
Blackburn and Mellor JJ. decided in Regina 
v. Hensler , (1870) 11 Cox. C. C. 570, an accused 
may be convicted of an attempt to steal a watch 
although he is frustrated by the fact that the 
watch was securely fastened by a guard. 

[ 14 ) In the present case there was every 
likelihood that the applicant would have ob¬ 
tained the rice but for the fact that the ex-ruler 
of Udaipur State to whom the complainant 
appealed intervened and told him that the chit 
should not be acted upon. Even after this, the 
applicant reiterated his demand for the dhan t 
but the effect of the ex-ruler’s adjuration 
remained and his design was frustrated. The 
reason or reasons for his conduct and obduracy 
are, I must avow, obscure, especially when 
regarded with the fact that he was a head 
constable of 45 years of age; and this was an 
aspect of the case which caused me some 
anxiety. At the same time, his attitude through¬ 
out was that of a man who, in spite of long 
service in the police, was resolved to obtain 
property to which neither he nor anyone else 
had even the most slender claim. It is possible 
that Rambharti and he had devised the scheme 
but that would not render him immune; and 
to speculate further would be as unprofitable 
as participation in the unrewarding field of 
sciomachy. 
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Cl5] The definition of cheating in S. 415, 
Penal Code consists of two parts to both of 
which the words “by deceiving any person” 
apply and the Explanation makes it clear that 
a dishonest concealment of facts is a deception 
within the meaning of the section. The learned 
Sessions Judge relied on the second part of the 

dichotomy, viz., . . _, 

"or intentionally induces the person so deceived to 
do or omit to do anything which he would not do or 
omit if be were not so deceived and which act or 
omission causes or is likely to cause damage to that 
person in body, mind, reputation or property." 

The first part was also applicable here, as there 
was deception and the applicant had attempted 
fraudulently or dishonestly to induce the com¬ 
plainant to deliver property to him. The second 
part was applicable too and, as the learned 
Sessions Judge pointed out, that part does not 
require the inducement to be fraudulent or 
dishonest. This is clear from the wording of 
the section and there aro also the authorities 
cited by Ratanlal in his “The Law of Crimes", 
Edn. 17, 1948, viz., Mohabat, P. R. No. 20 of 
1948 and Baburam Rai v. Emperor, 32 Cal. 
775 : (2 Or. L. J. 386). 

[16] The conviction is affirmed and the sen¬ 
tence which erred on the side of inadequacy is 
maintained. 

[17] The application is dismissed. 

V.R.B. Application dismissed. 

A. I. R. (88) 1981 Nagpur 317 [C. N. 95.] 

V.R. Sen J. 

Thakurdas Ouru Kanhardas and another — 
Applicants v. MotibhaiUmarsinha and others 
— Non-applicants. 

Civil Revn. No. 408 of 1948, D/- 27-6-1949. 

(a) Government of India Act (193S), Ss. 74, 100, 
107—Applicability—C. P. and Berar Religious and 
Charitable Trusts Act (XVIII [18] of 1937). 

Ssotloos 74,100 and 107 have no application to 
onaotmonts passed by Provincial Legislatures before 
the ooming >into force of the Government of India 
Aot. The O. P. and Berar Religions and Charitable 
Trusts Act is not ultra vires the Provincial Legisla¬ 
ture. [Para 9] 

(b) C. P. and Berar Religioua and Charitable 
Trusts Act (XVIII [18] oi 1937), S. 1-Deputy 
Commissioner not maintaining list ol public trusts 
—Effect. 

The mere fact that the Deputy Commissioner had 
not maintained a list of pnblic trusts was not Buffi- 
oient to enable any Court to hold that the O. P. and 
Borar Religions and Okaritable Trusts Aot, 1937, had 
not como into foroe. [Para 11] 

(c) C. Pi and Berar Religious and Charitable 
Trusts Act (XVIII [18] of 1937), S. 2 (e)-Dedlca- 
tlon to Idol, 

Where property is dodioated to a Hindu idol there 
Is a publlo trust and the Aot applies. [Paras 12,13] 

(d) Civil P. C. (1908), 3s. 11, 92-Refusal ol 
permission under S. 92-Eflect-C. P. and Berar 
Religious and Charitable Trusts Act (XVIII [18] 
of 1937), S. 12. 
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Where the Advocate-General refuses permission to 
institute a suit under S. 92, the refusal does not 
operate a res judicata and is not a bar to the making 
of an application under S. 12, C. P. and Berar Reli¬ 
gious and Charitable Trusts Act. [Para 15] 

Anno. C. P. C., S. 11 N. 2; S. 92 N. 25. 

J. P. Dwivedi—for Applicants-, N. B. Chandurkar 
—for Non-applicants. 

Order. —This is an application by Baba 
Thakurdas Gum Kanhardas Bairagi and Baba 
Ramjiwandas Guru Kanhardas, non-applicants 
1 and 2 in the lower Court (who for conve¬ 
nience have been referred to as non-applicants 
1 and 2 in this order) to revise the order dated 
15-5-1948 passed by the Court of the Distriot 
Judge, Nagpur, in Miscellaneous Judicial Case 
No. 47 of 1946, removing Baba Thakurdas from 
the office of Shebait. 

[2] Motibhai, Mobanlal and Champalal filed 
an application in the Court of the District 
Judge, Nagpur, under s. 12 , C. P. Religious and 
Charitable Trusts Act (xxvm [ 18 ] of 1937). 
They impleaded Baba Thakurdas, Baba Ram¬ 
jiwandas and Narbadaprasad, Gopikisan and 
Jiwaji (non-applicants 4, 5 and 6 in this 
Court). The applicants alleged that the temple 
of Shri Ramchandra Deosthan and the trust 
property were in the management of Baba 
Thakurdas and Baba Ramjiwandas. In para. 4 
of the application they alleged that the trust 
property was not properly managed but was 
on the other hand definitely mismanaged. The 
income from the trust property was utilized 
by non-applicants 1 and 2 for their own use 
and not for the purposes of the temple. The 
relief sought was that orders for the proper 
management of the trust property of the tem¬ 
ple Shri Ramchandra Deosthan may kindly 
be passed as contemplated by sub-s. (s) of 
s. 10 of the Aot. Non-applicants 4, 6 and 6 
are the President and Vice-Presidents of the 
Society registered on 19-3-1946 under the So¬ 
cieties Registration Act. The object for whioh 
the society was formed was to look after the 
management of the temple and the trust pro- 
perty. The report of N. A. 4 as President 
of Shri Ramohandra Deosthan Committee was 
filed along with the application. 

[3] Non-applioant9 1 and 2 contested the ap- 
plication on several grounds. Their main con¬ 
tention was that as the temple was constructed 
and the deity installed by Baba Mangaldas 
Guru Thadeshwari Raghunathdas Bairagi no 
public trust was created. The property was not 
a trust property as defined in the Act. The Deos¬ 
than and the property belonged exclusively to 
sect of Bairagis, particularly the disoiplea of 
the founder Baba Mangaldas who have all 
along been managing the aame. Aooording to 
the non-applicants, the first wahiwatdar of the 
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temple was Baba Mangaldas and his successors 
were Baba Bharatdasji, Baba Laxmandas and 
Baba Kanhardas. After the death of Baba 
Kanhardas his disciples, non-applicants 1 and 2 
succeeded as wahiwatdars of the Deesthan 
and the property in dispute. A will to that 
effect was executed on 11-9-1941 by Baba Kan¬ 
hardas in their favour (vide Exs. N.A. 1 and 2,6). 
It was denied that the temple was constructed 
by the panchas of the locality. Paragraph 7 of 
their written statement is reproduced below as 
considerable argument was advanced before 
me on this plea : 

"7. That the deity of Shri Ramchandra is a juristic 
person who owns the property and has all the incients 
of an owner. The legal status of a Hindu deity is the 
same as that of any private owner. In this view also 
neither the Deosthan nor the Deosthan property is a 
public trust, under the Central Provinces Religious 
and Charitable Trusts Act." 

[ 4 ] Non-applicants 4 , 5 and 6 supported the 
application. They alleged that non-applicants 1 
and 2 had mis-used their positions as worship¬ 
pers. They had by their misconduct made it 
impossible for decent people to visit the temple 
for worship. The non-applicant Thakurdas was 
actually driven out of the temple premises on 
account of his misconduct in 1944. They asked 
the Court to give suitable directions under 
S. 10 (2), C. P. Religious and Charitable Trusts 
Act for the proper management and adminis¬ 
tration of the trust property in the interest of 
public morals and the feelings of the devotees 
of the deity. 

[ 5 ) The learned District Judge after a full 
enquiry gave the following findings : (i) that 
the money with which the temple was cons¬ 
tructed belonged to the public and that the 
temple was a public property; (ii) that the idol 
which was installed in the temple of Shri Ram- 
cbandra belonged to some persons who had no 
concern with Mangaldas or his Guru Thadesh- 
wari Baba; (iii) that after the construction of 
the temple the first pujari was not Man¬ 
galdas Bairagi but that he was a Marwari 
Brahmin; (iv) that Mangaldas was not the 
founder of the deosthan; (v) that Bairagis were 
the wahiwatdars of the temple for some time; 
(vi) that after Laxmandas no person who was 
a disciple of Thadeshwari Baba or who was a 
disciple of the disciple of Thadeshwari Baba 
became a wahiwatdar; (vii) that since 1912 to 
1920 no person who was a disciple of Thade¬ 
shwari was the pujari of the temple; (viii) that 
some time before 1912 the management of the 
temple was in the hands of the Panch commit¬ 
tee who continued to be the managers of the 
temple till 10-7-1920; (ix) that Kanhardas was 
appointed as a wahiwatdar by the Panchas on 
22-12-1920; Kanhardasdid not become the owner 


of the Deosthan but became only an agent of 
the Panch committee to carry on the manage¬ 
ment of the Deosthan under the instructions of 
the committee; (x) that public trust was created 
in respect of the Deosthan containing 5 temples 
and the property in Sch. B belonged to the 
Deosthan; (xi) that the property in dispute did 
not belong to a private institution and was not 
excluded from the definition of trust property 
in cl. (f) of S. 2 of the Act and the Central 
Provinces Religious and Charitable Trusts 
Act applied; (xii) that Thakurdas had put the 
property of the Deosthan to an improper use 
and was guilty of maladministration. Accord- 
ing to the learned District Judge there was 
definite proof that Thakurdas had been guilty 
of misconduct by allowing a girl to be detained 
in the temple for an immoral purpose. This 
misconduct was evidence of maladministration 
of the temple and Thakurdas was liable to be 
removed; (xiii) that there was nothing against 
the conduct of Ramjiwandas who continued to 
act as a shebait of the temple; Ramjiwandas 
would be removed in case the Panchas find that 
he was guilty of misconduct. The office of 
Ramjiwandas was not heritable and be had no 
power to transfer it by a will. 

[6] The learned counsel for non-applicants 1 
and 2 assailed all the adverse findings. His 
main contention is that the learned District 
Judge had no jurisdiction to entertain the ap¬ 
plication and enquire into the question relating 
to the character of the property in dispute. It 
is urged that in the summary proceedings the 
Court of the District Judge could not deter¬ 
mine and declare that the property was a trust 
property within the meaning of S. 2 (f) of the 

Act. . , 

[ 7 ] As the property was denied to be trust 

property, the procedure laid down in sub-s. (3) 
of S. 5, Charitable and Religious Trusts Act 
(XIV [14] of 1920) should have been followed and 
proceedings stayed. Act XIV [14] of 1920 is ap¬ 
plicable and not the C. P. Act xvill [181 of 1937. 
It was urged that there was repugnancy be¬ 
tween the two Acts and therefore the Central 
Act ought to prevail in view of the provisions 
of ss. 107 and 100, Government of India Act, 
1935 . The assent of the Governor under S. 75 
had not been obtained to passing of the C. P. 
Act xvill [181 of 1937. There is no force in this 
contention. The Government of ^ndia Act 
1935 came into force on 1-4-1937, while the U I. 
Act xvin [18] of 1937 was passed by the Legis¬ 
lative Council and came into force on 1-3-1937. 
The previous sanction of the Governor-General 
required by sub-s. (3) of S. 80A, Government of 
India Act bad been obtained before the passing 
of the Act xvill [18] of 1937. Under the pre- 
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vious Government of India Act the powers of 
local Legislatures are specified in S. 80-A. The 
Legislative Council had power to pass into law 
such a measure as the impugned Act. 

[8] The Statement of Objects and Reasons 
appended to the Bill which after modification 
became the Act stated: 

“In spite of the provisions of 9. 92 of the Code of 
Civil Procedure, 1908, the Charitable and Reli¬ 
gious Trusts Act (XIV [14] of 1920), and Musalraan 
Wakf Act (XLII [42] of 1923) the advanced section of 
the different religious communities in the province 
feel that some more control and supervision over re¬ 
ligious and charitable institutions such as temples, 
Maths, Mosques, are necessary. 

. ■ « • * 

The present Bill is intended to secure a modest con¬ 
trol and supervision by non-official honorary agency 
which will be less objectionable to the trustees and 
managers. The ultimate control is, however, retained 
in the Civil Oourt as before and not vested in any 
Board appointed by the executive authorities. The 
Bill again is not seotional but general.” 

[9] It appears that the Act was passed to 
provide more control and supervision over re¬ 
ligious institutions. Sections 74, 100 and 107, 
Government of India Act, 1935 relied on by the 
learned counsel for non-applicants l and 2 do 
not have any bearing on the validity of the 
impugned Act. Provincial law referred to in 
S. 107 (l) means subject to the provisions of 
S. 811 , law made by a Provincial Legislature 
established under this Act i.e.,the Government 
of India Act of 1935. Section 75 similarly has 
reference to bills passed by the Provincial 
Legislative Assembly after 1-4-1937. 

[10] The decisions in Emperor v. Rustom 
Ardeshir Banaji, 49 Bom. L. R. 821: (a. I. R. 
(35) 1948 Bom. 163 : 49 Cr. L. J. 196) and Bal- 
mukund Jainarayan v. Ambadas Damodhar, 
A. I. R. (33) 1946 Nag. 81: (1945 N. L. J. 466) have 
no application to the present case. There is no 
question of repugnancy here nor a conflict in 
respect of items in Lists n and III raised in the 
Bombay case. Under the Act of 1937 the aggrie¬ 
ved party has the right of filing a civil suit 
within l year of the order (s. ll). In Bal- 
mukutid Jainarayan v. Ambadas Damodhar, 
A. I. R. (33) 1946 Nag. 81 : (1945 N. L. J. 456), it 
was stated that it was not within the compe¬ 
tence of a Provincial Legislature to enact a 
measure which will affect claims on promissory 
notes. Here the Provincial Legislative Counoil 
of 1936 did not exceed its power nnder S. 80-A 
in passing the Act. I hold that the impugned 
Act is not void. 

[11] Shri Dwivedi for non-applicants 1 and 
2 strongly relied on the decision of Poranik J. 
in Qopaldas v. Dau Parmanand, I. L. R. (1945) 
Nag. 837: (A. I. B. (32) 1945 Nag. 266), to support 
his argument that the Act xvm [ 18 ] of 1937 
would not apply. This decision is against him 
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on two points. It holds that the Act is not 
ultra vires of the Provincial Legislature. It 
also negatived the contention that the Act did 
not apply because the Deputy Commissioner did 
not maintain a list of public trusts. I respect¬ 
fully agree with the observation at p. 846 that 
the mere fact that the Deputy Commissioner 
had not maintained a list of public trusts was 
not sufficient to enable any Court to hold that 
the C. P. Religious and Charitable Trusts Act, 
1937, had not come into force. The Act of 1937 
was held to be inoperative in the absence of a 
notification under S. 17 (2). The lacuna observed 
by Puranik J. was set right by the amendment 
of S. 17 (l) which is now in the following terms: 

“Save as otherwise provided in sub-s. (2), the pro¬ 
visions of this Act shall be in addition to and not in 
derogation of the provisions contained in the Religioas 
Endowments Act, 1S63, the Charitable and Religious 
Trusts Act, 1920, or any other enactment for the time 
being in force providing for the control, management 
or administration of religious and charitable trusts, 
endowments or institutions.” 

There is thus no legal bar to the operation of 
the impugned Act to religious and charitable 
trusts situated in the Central Provinces. 

[12] I will now proceed to examine the con¬ 
tention that the property in dispute is not a 
trust property and that there is no public trust 
as defined in S. 2 (e) of the Act. The argument 
is that a Hindu idol, according to long esta¬ 
blished authority founded upon the religious 
customs of the Hindus, is a juristic entity. It 
has a juridical status with the power of suing* 
and being sued. Its interests are attended to 
by the person who has the deity in his charge 
and who is in law its manager. Reliance was 
placed by Shri Dwivedi on Pramatha Nath v. 
Pradhyumna Kumar, A. I. R. (12) 1925 P. C. 
189 : (52 cal. 809), Ghhotabhai v. Jnan Chan, 
dra, A. I.R. (22) 1935 P. C. 97 : (57 ALL. 830), 
Rangacharya v. Revti Raman Acharya, A.I.B. 
(15) 1928 ALL. 689 : (114 I. C. 734), Ramsaran 
Das v. Jai Ram Das, A. 1. R. (30) 1943 Pat. 
135 : (21 Pat. 815), Sri Qopal Jew Thakur v. 
Radha Binode Mondal, A. I. R. (12) 1925 cal. 
996: (88 I. o. 616), Gopal Jew Thakur v. Radha 
Binode Mondal, A. I. R. (12) 1925 cal. 996 : (88 
I. C. 616 ) and Ramsaran Das v. Jai Ram Das, 
A. I. R. (80) 1943 Pat. 185 : (21 Pat. 815} on the 
facts held that the properties were not publio 
trust properties. The point which I have to 
consider is whether a trust cannot be oreated 
in the case of dedication to an idol. The ques¬ 
tion whether there can be no trust in the case 
of dedication of property to an idol was con¬ 
sidered in Byankat Paikaji v. Ramchandra, 
I. L. R. (1942) Nag. 468 : (A. I. R. (28) 1941 Nag. 
317) which discussed Chhotabhai y. Jnan Chan, 
dra Basak, 57 ALL. 830 : (A. I. R. (22) 1935 P. c. 
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97) and other authorities. It was held that the 
Charitable and Religious Trusts Act applies to 
the special and peculiar kind of trusts created 
by dedication of property to Hindu idols. 

[13] In Radhawallabh v. Madanlal, I. L. R. 
(1944) Nag. 78S at p. 794 : (A. I. R. (32) 1945 Nag. 
64), it was observed that the question in each 
case is whether there is a property burdened 
with obligations, for public purposes of a 
charitable or religious nature. I may also refer 
to Muhammad Kasim v. Abi Saghir, 11 Pat. 
288 : (A. I. R. (19) 1932 Pat. 33) and Satish 
Chandra Girt v. Dharani Dhar, I. L. R. (1940) 

1 cal. 2G6: (A. I. R. (27) 1940 P. C. 24). Applying 
the rule in Byanlcat Paikaji v. Bamchandra, 
I. L. R. (1942) Nag. 468 : (A. I. R. (28) 1941 Nag. 
317), I hold that the property in dispute is 
trust property and that there is public trust as 
defined in S. 2 (e) of the impugned Act. 

[ 14 ] I have carefully read the evidence and 
am of the opinion that there is evidence on the 
record in support of the findings of the learned 
District Judge that the temple was built with 
the money belonging to the public and the 
property in dispute constituted a trust property 
as defined in the Act. The learned Judge heard 
the witnesses and after careful analysis of the 
documentary and oral evidence formed his con¬ 
clusions. The recitals in Exs. 3-5, N. A. 2 and 
N. A. 6 and the will executed by Kanhardas 
support the case of existence of a public trust. 
If the Deosthan was a private institution in 
the exclusive possession and management of the 
Bairagis there would he no occasion for the 
Panchas to intervene. Reliance was placed on 
Exs. N. A. 31, N. A. 32 and it was urged that 
presumptions under S. 90, Evidence Act, should 
be drawn. Reference was made to Bavga Chan¬ 
dra v. Jagat Kishore, 44 cal. 186: (A. I. R. (3) 
1916 P. c. 110), Venkata Beddi v. Bani Saheba 
Wadhwan, 43 Mad. 541: (A. I. R. (7) 1920 P. C. 
64 ) and Mahanta Premdas v. Sheoprasad, 31 
N. L. R. 113: (A. I. R. (21) 1934 Nag. 222) in this 
connection. These and other documents filed by 
non-applicants 1 and 2, assuming them to be 
genuine, do not prove that the Deo3than was a 
private institution. 

[15] Another argument which was advanced 
was that in view of the order dated 9-5-1946 
passed by tho Advocate-General, refusing per¬ 
mission to institute a suit under S. 92, Civil 
P C., the application did not lie. I do not 
agree!’ There is no bar and the decision of the 
Advocate.General would not operate as res 
judicata. 

[1C] On behalf of non-applicant l it was 
strenuously argued that evidence on the point 
of misconduct should not have been allowed as 
there was no pleading. Reference was made to 
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Siddik Mahomed v. Mt. Saran , A I. R. ( 17 ) 
1930 P. c. 57 : (24 S. L. R. 138). I do not agree 
that there was no pleading. Para. 4 (e) of the 
written statement of non-applicants 4, 5 and 6 
makes reference to the incident in controversy. 
It is urged that misconduct does not consti¬ 
tute maladministration. Abdul Gafur v. Oma 
Kanta , 24 I. C. 266 : (A. I. R. (2) 1915 Cal. 33) 
and Sitaram Pamaji v. Mari Eanhuji , A.I.R. 
(27) 1940 Nag. 262 : (188 I. C. 320) were cited to 
support the argument that the removal of non¬ 
applicant 1 was not warranted. In Sitaram 
Pamaji v. Mari Kanhuji , A. I. R. (27) 1940 
Nag. 262 : (188 I. C. 320), no action was taken 
under the provisions of Act xvill [18] of 1937 as 
according to the application itself the trust 
property was being properly managed and ad¬ 
ministered. That is not the case here. The 
application was made as the management by 
non-applicants 1 and 2 was considered to be 
unsatisfactory. A distinction must be drawn 
between the conduct of a private individual and 
that of a shebait such as non-applicant 1 who 
has to perform worship and has to manage the 
property on bebalf of the deity. I respectfully 
agree with the observations made at p. 794 in 
Badhawallabh v. Madanlal t I.L.R. (1944) Nag. 
788: (A. I. R. (32) 1945 Nag. 64) that a higher 
standard of morality and rectitude is expected 
of a person who has to perform spiritual func¬ 
tions and has to look after the interest of the 
idol. The learned District Judge, in the circum¬ 
stances, cannot be said to have exercised his 
discretion wrongly in removing non-applicant 
1 from the position of shebait. With utmost 
respect I express my strong dissent with the 
observation made in Abdul Gafur Mandal v. 
Uma Kanta, 24 I. c. 266 : (A. I. R. (2) 1915 cal. 
33 ) that a Hindu widow, after she becomes a 
shebait , does not forfeit her rights as such 
shebait as soon as she lapses from the path of 
virtue and honour. Satish Chandra v. Dharani 
Dhar , I. L. R. (1940) 1 Cal. 266 : (A. I. R. (27) 
1940 P. C. 24) lays down the true rule governing 
the continuance in office and removal of a per¬ 
son who is associated as a manager of a reli¬ 
gious institution. 

[ 17 ] No case is made out for interference in 
revision. The application fails and is dismissed 
with costs. Counsel's fee Rs. 75. 

n 77 Bevision dismissed. 
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MUDHOLKAR J. 

Kisanlal Nandlal and another — Defen¬ 
dants -Appellants v. Vithal NagayyaKonda- 
war — Plaintiff — Respondent. 
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Contract Act (1872), S. 56 — Contract rendered 
void — Imposition of new contract — Defence of 
India Rules (1939), R. 81—Oilseeds (Forward Con¬ 
tracts Prohibition) Order, 1943. 

As nnder the Oilseeds (Forward Contracts Prohibi¬ 
tion) Order, 1943 read with R. 81 (4), Defence of India 
Rules the performance of the forward contract has 
been rendered unlawful, it is void under S. 56, Con¬ 
tract Act. Neither party is, therefore, under an obliga¬ 
tion to perform his part of the contract. Nothing 
whatsoever of the original contract survives & the 
clause In the Oilseeds (Forward Contracts Prohibition) 
Order, 1943 that the rights of the parties should be 
settled in a partioular way is in effect an entirely new 
contract imposed on them by the Order. Snch a pro- 
vision in the Order is, however, not warranted by 
R. 81 (2) (a) (b) 4 (f) & is ultra vires. 

[Paras 5, 8 & 14] 

Anno. Contract Act, S. 56, N. 2, S, 

31. R. Bobde, N. B Chandurkar it K. O. Chendke 
—for Applts.; Dr. T. J, Kedar—for Respt. 

Judgment —The judgment will also govern 
Second Appeal Nos. 731/44, 733/44 & 734/44 as well 
as civil Revision no. 396/44, each of which arises 
out of suits instituted by the respective pltfs., 
against the defts. for recovery of certain sums 
of money as differences on the foot of five for¬ 
ward delivery contracts in accordance with the 
provision contained in that behalf intheoilseeds 
(Forward Contract Prohibition) Order 1943. 

[2] The facts are simple & undisputed. The 
pltf. in each of these suits entered into for¬ 
ward contracts prior to 29-5-1943 for the sale 
of different quantities of linseed to the defts. 
at specified rites. The delivery was to be made 
on 14-9-1948. On 29-6-1943 the Govt, of India 
promulgated, under sub-r. ( 2 ) of R. 81 , Defence 
of India Rules, the Oilseeds (Forward Con¬ 
tracts Prohibition) Order, 1943. It was publi¬ 
shed in the Central Provinces Gazetts of 18 - 6 - 
1943. The effect of this Order is to close ont 
all these contracts at the rate prevailing at the 
close of business on 81-5-1943 & make the differ¬ 
ences in prices payable as between the parties 
on the basis of that rate. Delivery of oilseeds 
was, in substance, prohibited. The rates ruling 
at the close of business on 81.5-1943 being 
lower than the rates at which the plfs. had con¬ 
tracted to sell linseed to tho defta., the former 
instituted suits, prior to 14-9-1943, for the re¬ 
covery of the differences. 

[8l I may mention that the date 14 - 9 - 1943 , 
originally fixed in the contracts for taking de¬ 
livery passed during the pendenoy of tho suit. 
Therefore, each of the pltfs. amended his plaint 
by claiming in the alternative damages for the 
deft s. failure to take delivery 00 the date in 
case it were held that the 1 contracts in fact 
subsisted till the due date. 

[4] The question first to be considered is whe- 
ther, as a consequence of the provisions in the 
•Order that forward contracts in linseed subsist- 
1951 Nag./41 & 42 
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ing on the date of its promulgation were to be 
deemed to be closed out, the parties were re¬ 
lieved from further performance. Under S. 56, 
Contract Act, amongst other things, where, 
after a contract is made, its performance be¬ 
comes impossible or unlawful, it becomes void. 
In such circumstances, each party is excused 
from performing his promise. That follows nob 
only from S. 56 but also from S. 37. The doc¬ 
trine of “frustration” which was painfully 
evolved in England is reflected in these provi- 
sions. 

[5] Here, one party had agreed to give & the 
other to take delivery on 14-9-1943. In the 
meanwhile, tho Order came in & closed out the 
contract which made it impossible for the par¬ 
ties to carry out their promises becauss sub- 
r. (4) of R. 81 penalises the contravention of 
an order made under sub-r. ( 2 ). Obviously, 
then, the performance of the original oontraot 
has been rendered unlawful & so, under S. 56 , 
Contract Act, it must be held to be void. It 
follows, that neither party 16 under an obliga¬ 
tion to perform his part of the contract. In¬ 
deed, he is disabled from performance of hia 
promise. 

[6] The matter, however, does not rest there. 
The Order provides that rights & liabilities of 
the parties shall be adjusted by reference to 
the rate of linseed prevailing at the olose of 
business on 31-5-1943. What is the effect of 
this provision ? In substance what it does is 
that in place of the original contract, it sub¬ 
stitutes a new one—a sort of statutory contraob. 
But that is a contract widely different from 
the one made by the parties. For one thing, 
there is to be no delivery of the commodity 
at all & then again the date of adjustment of 
the rights is accelerated. To such a case, ib 
seems to me, the principle underlying the de¬ 
cision in Baily v. De Crespigny, (1869) 4 Q. B. 
180 : (39 L.J.Q.B. 98) would apply, 

[7] In that case, the deft, granted to the 

pltf. a lease for 89 years of a pieoe of land be. 

longing to him & covenanted that neither he nor 

his heirs or assignees would, during the term, 

permit to be built, on the paddock fronting the 

premises demised, any 6truotures except 

''summer or pleasure houses in private garden ground 

* a 80 a chur ob obapel at the eastern extremity 
of tho paddook.” 1 

Under an Act of Parliament passed during the 
term a Railway company compulsorily pur. 
ohased the paddook & built a railway station 
on it. It may be mentioned that under s. 75 
Lands Clanses Consolidation Aot, the paddook' 
after the sale, vested absolutely in the Railway 
company. The pltf. thereupon sued the daft 
for breach of the covenant not to permit his 
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assignee to erect a building on the paddock. It 
was held that 

an impossibility arising from an Act of tbe Legis¬ 
lature subsequent to tbe contract, discharges the con¬ 
tractor from liability." 

The observations of Maule J. in Mayor of 
Berwick v. Oswald, (1854) 3 El. & Bl. G53 at 

p. 655 : (118 E. R. 1286) to the effect 

. but people in general must always be considered 
as contracting with reference to the law as existing 
at the time of the contract." 

were approved & it was held: 

“To hold a man liable by words, in a sense affixed 
to them by legislation subsequent to the contract, is 
to impose on him a contract he never made." 

[8] The observations of Holt C. J. in Brew¬ 
ster v. Eitchell, (i698) l Salk 198 

“So if H covenants to do a thing which is lawful & an 
Act of Parliament comes in & hinders him from doing 
it, the covenant is repealed” 

were also approved in Baily’s case, (1869-4 Q. B. 
180 : 38 L. J. Q. B. 98) In In re An Arbitra¬ 
tion Between Shipton, Anderson d Co. and 
Harrison Brothers d Co., (1915) 3 K. B. 676 : 
(84 L. J. K. B. 2137), Lord Reading laid down 
that the principle is equall> applicable where 
"a lawful act of State” renders performance 
of a contract impossible. From these cases, it 
follows that nothing whatsjever of the original 
contract survives & the clause in the Order 
that the rights of parties should be settled in a 
particular way is in effect an entirely new 
(contract imposed on them by the Order. 

[9] The question then is whether this pro- 
vision in the clause creates any obligation on 
the parties. We are not concerned here with 
an Act of a Legislature. The Order was pro¬ 
mulgated by the Govt, of India under a dele- 
gated power. The provision would, therefore, 
not be binding on the parties unless it fell 
within the ambit of sub-r. (2) of R. 81. 

[ 10 ] It is said that the els. (a) (b) & (f) of 
sub-r. (2) taken together confer the necessary 

power. I reproduce these olauses here : 

“(a) for regulating or prohibiting the production, 
treatment, keeping, storage, movement, transport, 
distribution disposal acquisition, use or consumption 
of articles or things of any description whatsoever & in 
particular for prohibiting the withholding rom sale, 
either generally or to specified persons or c asses of 
persons, of articles or thirgs kept for sale, A for ro- 
tfuiring articles or things kept for sale to be sold 
either generally or to specified persons or classes of 
persons or in specified circumstances; 

(b. for controlling the prices or rates at which arti¬ 
cles or things of any description whatsoever may be 
•old or hired & for relaxing any max-mum or mini¬ 
mum limits otherwise imposed on 6uch prices or rates, 

“(f) for any incidental & supplementary matters 
for which the Central QM. or the Provincial Govt, 
thinks it expedient for tbe purposes of the order 
to provide, including in particular, the entering, 
Bearch & inspection of premises to which the order 


relate3 with a view to securing compliance with the 
order, the seizure subject to the provisions of sub- 
r. (3-C) by a person authorised to make 6uoh search 
of any articles in respect of which 6uch person has 
reason to believe that a contravention of the order has 
been, is being or is about to be committed, the grant 
of issue of licences, permits, certificates & other 
documents & the charging of fees therefor. & an order 
under this rule may be made so as to apply either to 
persons or undertakings generally or to any particular 
person or undertaking or class of persons or under¬ 
takings, & either to the whole or to any part of any 
undertaking, & so as to have effect either generally or 
in any particular area : 

Provided that 

(I) no order made, whether before, on or after 
18-5 1943, in exercise of the powers conferred by 
cl. (a) of this sub-rule on a Provincial Govt, shall hav6 
effect so as to prohibit or restrict the export from any 
place in the Province to any place outside India or 
articles or things; 

(ii) no order made, whether before, on or after 
18-5-1943, in exercise of the powers conferred by 
cl. (a) of this sub-rule on the Provincial Govt, of 
Assam, Bengal, Pihar or Orissa shall have effect so 
as to prohibit or restrict the movement, transport, 
distribution, disposal or acquisition of any foodgraine 
or their products ; 

(iii) the powers conferred by cl. (b) of this sub¬ 
rule on the Provincial Govt, of Assam, Bengal, 
Bihar, or Orissa shall not be exercisable in relation to 
any foodgrains or their products, & all orders made, 
whether before, on or after 18-5-1943, in exercise of 
those powers, shall cease to have effect in so far as 
thej relate to any foodgrains or their products.” 

[II] I can discover no power in cl. (a) or (b) 
which can be said to enable Govt, to provide 
by order for the substitution of one kind 
of contract between the parties thereto an 
entirely different contract. No doubt, power 
there is under cl. (a) to prohibit the doing of a 
certain specified thing or to regulate it. Bn 
where, acting under that power, the doing of a 
thing is forbidden, no further question of 
regulating it arises. Thus, the Order prohibits 
forward contracts in certain oil seeds linseeds 
as from 31-5.1943. That is perfectly legitimate, 
but having prohibited the contract, where is 
the scope for regulating the matter ? True, 
there would be a scope for regulating the 

manner of performance of P re ' e ^ 1De Q ^' 
traots. But even there, if the actual perfor- 
mance of the contract isforbidden what is there 
to be regulated ? It is said that ‘be rights of 
the parties remain to be adjusted A that the 
provision in that regard would amountJo 
regulating the contract. The regulating can. 
however be of the things specified in cl. (a). 
Adjusting rights of parties to a contract^ per- 
taining to ‘‘disposal or acquisition of an 
article 8 is not regulating the disposal ora - 
quisition” of that article. There is nothing 
else in cl. (a) that can even remotely supporB 
the clause in the Order regarding adjustment 

of rights. 
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[ 12 ] Coming to cl. (b), what it provides for 
iB control of prices at which articles or tbiDgs 
may be sold. When the sale itself is prohibited, 
how can this clause be possibly invoked ? 

[ 13 ] Clause (f) enables Govt, to provide by 
order for any "incidental & supplementary” 
matters for which the Govt, thinks it expedient 
for the purposes of the order to provide. It 
clearly contemplates an order under some one 
of the previous clauses & whatever is permitted 
to be provided for under this clause would only 
be ancillary to that order. Moreover, the 
words ‘‘with a view to securing compliance 
with the order” which occur in this clause 
indicate that that alone is the purpose of an order 
made under cl. (f). It seems to me that having 
closed out a contract, it was wholly unneces¬ 
sary to provide for the adjustment of the rights 
of the parties if the purpose of so doing was 
merely to secure "compliance” with the order 
closing out the contract. It may be fair or 
equitable to make the provision but the making 
of it is certainly not necessary for securing the 
particular object. 

[14] Tbe examination of the clauses relied 
|On thus shows that there is no warrant for 
making the particular provision in the Order & 
|so I must bold that the provision is ultra vires- 
In that view, the pltfs. in the various cases 
had no causes of action for bringing their res¬ 
pective suits. The alternative claim must also 
fail on the ground of frustration. 

[15] For these reasons, I allow each of the 
appeals as also civ. Revn. No. 396 of 1944 with 
costs throughout & dismiss the suits. 

D.3. 


Order accordingly. 
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Mt. Sukhambai and another, Defts-Apvlts v. 
Ramsharan Sao and others, Pltfs-Resps. 

Second Appeal No. 327 of 1945, D/- 16-8-1949. 

(a) Hindu Law — Impartible estate — Inci¬ 
dents of — Right of members. 

Though co-ownership of the joint famtly may 
exist in impartible property, a distinction must 
be drawn between present rights and future 
rights of the members of the family. This is 
because of the peculiar character of the pro¬ 
perty- Thus, while the junior members have 
future or contingent rights such as a right of 
survivorship, they have, apart from custom or 

’J? F es ?, nt right3 «■ /«■ instance, 
1alienation or to claim malrC- 
tenance. The relationship must, of course, be 

VtfJl person to claim mainten- 

ance from the holder whether he possesses any 
property or not. (Para IS) 

£* Land J i ? v !L nue Act XVIU tl8) of 

jjg* ^cted thekedar giving cer- 

to members of his family under 
lamily arrangement in 1912 — Death of theke- 


dar — Arrangement if binding cm successor — 
C. P. Land Revenue Act II (2) of 1917, S . 109 
( 1) (a), First Proviso. 

A protected thekedar of a tenure which was 
impartible under S. 65 A, C. P. Land Revenue 
Act, 1881, entered into a jamily arrangement 
in 1912, with the sons of his uncle under which 
he made over certain fields in the village to 
them for enjoying the profits therefrom even 
though they had no right to claim maintenance 
from him. After the death of the thekedar his 
successor obtained possession of these fields in 
1940 , whereupon the uncle's sons sued him for 
possession. 

Held, even in the absence in S. 65 A, Land 
Revenue Act, 1881, of any express limitations 
upon the power of thekedar to enter into an 
arrangement with other members of the family 
similar to those specified in the first proviso 
to S. 109 (1) (a). Land Revenue Act t 1917, such 
an arrangement could not bind his successor, 
inasmuch as the right of the thekedar to dispose 
of the income terminated with his death. Even 
if S. 109 (1) (a) is held applicable the arrange¬ 
ment must be deemed to have terminated at 
the death of the thekedar by virtue of the first 
proviso of that section. Consequently, the suc¬ 
cessor was entitled to the possession of all the 
land included in the theka and the suit for 
possession must be dismissed. AIR (32) 1945 
Nag 229 diss . (Paras 17, 22) 

( c ) C. P. Land Revenue Act II (2) of 1917, 
S. Ill — Forfeiture of theka — Liabilities of 
successor appointed under S. Ill — Extent of. 

Where a theka is forfeited for arrears of 
theka-jama and the son of the protected 
thekedar is appointed as the protected 
thekedar under S. Ill the only liability the son 
can be made to accept is in respect of the 
arrears of theka-jama and he' would be free 
from all other liabilities to which the theka 
was subject till then. Consequently any family 
arrangement entered into by his father must 
be deemed to have come to an end and would 
not be binding on him. (Para 23) 

V. T. Kedar, for Applts — A. P. Sen, for 
itesps . 

JUDGMENT: The suit out of which this 
second appeal arises was Instituted by the resps 
for possession of certain -sir' fields in a theke- 
dan village. 

<2>The village in question is Mouza Pushera 
of which the Zamindar of Pandaria is the 
superior holder. At the date of suit. Narayan- 
sao was the protected thekedar of the villas 

h? e rW U f 0nShi fK bet , ween 111111 * resps would 
be clear from the following genealogical tree: 

(See genealogical tree on page 8S4.) 

(3) Ramsaran Sao, shamlal & Badri Sao 
were the pltfs & are the resps to this apnea! 
The original defts were Narayansao & Hiralal 
Narayansao died during the pendency Tthe 

hls death bk Mst. Sukbam- 
bai applt i was brought on record as one of 
his legal representatives, the other legal renre 
sentative, hls son Hiralal, being 

nrmpai h* f deft the pendency of the 

W"** 1 ®J5 p a PPeUate Ct. HiraS 
d.ed & his widow Mst Foolbai, applt 2 vu 
brought on record in his place ’ *** 

<« » :Is common ground that Jivnath was 
the original protected thekedar L that uK 
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■ 

Balbha-lra Sao 


Sadhu Sao 


Chamroo Sao 


I 

Domra Sao 

I 

Ramsaran Sao 


Ramchand Sao 


Shamlal 
iRespt. 2) 


Laxman Sao 


Narayan Sao = 
Mt. Sukhamlmi 
(Applt. 11 

I 

Hiralal = Foolbai 
(Applt. 2) 


Badri Sao 
(liespt. 3) 


I 

Ajodhya Sao 
= Mt. Juliali Bai. 


private arrangement" & also as they were In 


(Pltf.liespt. 1). 

his death the thekedari was held successively 
by Balabhadra Sao, Chamroo Sao & Narayan 
Sao. The applts had pleaded that Jivnath held 
lour thekedari villages, that after his death 
there was a partition & that the village Pushera 
ultimately fell exclusively to the share of their 
branch. Both the Cts below have held that 
the partition lias not been proved. That is a 
linding of fact, properly arrived at, & is bind¬ 
ing on me. Therefore, the rights of the parties 
must be decided upon the basis that there was 
no partition. 

(5) The resps’ case is that in the year 1912 
there was a private settlement between the 
five sons of Laxman Sao & Chamroo Sao, the 
then thekedar, whereunder they were allotted 
60 acres of Sir & Khudkast land. They allege 
that they began to cultivate that land sepa¬ 
rately & that they were also given their share 
of "other profits" in the village. Chamroo Sao 
died issueless in the year 1922 & Narayan Sao 
was recorded as the protected thekedar in his 
place. The resps allege that he accepted the 
private arrangement entered into by Chamroo 
Sao with the sons of Laxman Sao & allowed 
them to remain in possession of the land al¬ 
lotted to them by Chamroo Sao. 

(6) It is common ground that Narayan Sao 
was in arrears with regard to the ‘theka* jama 
& that the *theka* was forfeited on 7-4-1937. 
During the pendency of an appeal before the 
Financial Comr by Narayansao against the 
order of forfeiture, resp 1 made an appln in 
which he sought the conferral upon him of 
the protected status & agreed to pay aU the 
arrears of the ‘theka* Jama. The Financial 
Comr sent down the case to the D. C. for en¬ 
quiring into his rights. During the enquiry 
Hiralal made an appln in terms similar to those 
in which resp 1 had made. His appln was 
rejected by the D. C. while that of resp 1 was 
granted & the status of a protected thekedar 
was conferred on him on 22-7-1938. Hiralal 
then went up In appeal to the Financial Comr 
who held in his favour & eventuaUy he was 
accorded the status of protected thekedar on 
12-12-1939. In pursuance of this he obtained 
possession from the Ct in the month of Febru¬ 
ary 1940. 

(7) The resps contend that the said Hiralal 
& his father Narayan Sao forcibly ejected them 
from the possession of the Sir land, which is 
29 20 acres in area, in June 1940. According to 
them, this was illegal as the land was given 
to them "on account of their share in the family 
property by way of maintenance & under a 


possession thereof. 

(8) Hiralal denied that the resps or their 
father were co-sharers in the thekedari of 
Pushera & also denied the family arrangement 
pleaded by them. According to him, it was 
only out of compassion & brotherly feeling that 
Chamroo Sao allowed the resps to cultivate 
some lands in the village as they had lost their 
own lands. The lower appellate Ct has, how¬ 
ever, held that the family arrangement pleaded 
by the resps has been proved. That again is 
a finding of fact which being based upon some 
evidence is binding on me. 

(9) Faced with these two findings of fact, 
the learned counsel for the applt confined his 
arguments to two points. In the first place, 
he argued that the kind of family arrangement 
pleaded by the resps was recognised only in the 
first proviso to S. 109 (1) (a), Land Revenue 
Act, 1917, while the corresponding provision — 
S. 65 A of the Land Revenue Act, 1881, 
which was in force in 1912 when the family 
arrangement pleaded by the resps was entered 
into, contained no such provision. Therefore, 
according to him, the resps cannot legally base 
any claim thereon. He also put the same 
point in a slightly different form & argued 
that a protected thekedar had no authority to 
give any particular field in perpetuity even to 
a person entitled to maintenance, citing the 
decision in 'Bhagwan Singh v. Darbar Singh*, 
24 NLR 179: (AIR (15) 1928 PC 96) as his 
authority for the proposition. Then he referred 
to 'Shibaprasad Singh v. Prayagkumari Debee*, 
59 Cal 1399 at p. 1413: (AIR (19) 1932 PC 
216 ) & asserted that, at any rate, before the 
Land Revenue Act of 1917 was passed, a 
Junior member of the family of the thekedar 
had no right at all to claim maintenance. That 
being the position, the agreement of 1912 could 
not improve the position of the resps. 

(10) Section 65 A, Land Revenue Act, as 
amended by Act XH (12) of 1898 sets out the 
incidents of the tenure. The amended section 
was considered by a Division Bench of the late 
Ct of the Judicial Comr in ‘Fagwa v. Budhram’, 
10 NLR 64: (AIR (1) 1914 Nag 48) where it 
was held that it had the effect of prohibiting 
the partition of the *theka*. The amended sec¬ 
tion saves “arrangements to the contrary in 
force at the time of the declaration". The 
familv arrangement pleaded by the resps is of 
the year 1912-13. If it is construed as parti¬ 
tion or as an “arrangement to the contrary . 
then obviously It is unenforceable. 
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(11) According to the resps* learned counsel, 
there is nothing in S. 65 A, Land Revenue Act, 
as amended, which precludes the thekedar from 
assigning a particular property to a Junior 
member of the family in lieu of his right to 
maintenance. Such an agreement, according to 
him, is quite competent under the Hindu law 
&, in the absence of any limitations in S. 
65 A on the powers of a thekedar to enter into 
an agreement of this kind as the first promo 
to S. 190 (1) (a) of the Act of 1917 has placed, 
it is said that the agreement could attach itself 
to the property k bind the successors of the 
thekedar who entered into the agreement. 

(12) Section 65-A, however, makes the ‘theka’ 
impartible. Therefore, as held in the second 
Pittapur case, ’Gangadara Rama Rao v. Raia 
of ‘Pittapur’, 45 IA 148: (AIR (5) 1918 PC 
81), apart from custom k relationship to the 
holder, a junior member of the family of the 
holder of an impartible estate is not entitled to 
any maintenance out of the impartible pro¬ 
perty even though it is Joint family property. 
The authority of this decision has, according 
to the learned counsel for the respondents, 
been shaken by the decisions of their Lordships 
of the Privy Council in ‘Baijnath Prasad v. 
Tej Bali Singh', 43 All 228: (AIR (8) 1921 
PC 62); ‘Protap Chandra v. Jagadish Chandra', 
54 Cal 955: (AIR (14) 1927 PC 159); ‘Collec¬ 
tor of Gorakhpur v. Ram Sundar Mai', 56 All 
468: (AIR (21) 1934 PC 157); k ‘Konammal 
v. Annadana\ 51 Mad 189: (AIR (15) 1928 
PC 68). While it seems clear that these deci¬ 
sions reject the basis of the decision in not 
only the second Pittapur case but also in the 
first Pittapur case, ‘Venkata Surya Mahipati v. 
Court of Wards', 22 Mad 383: (26 IA 83 PC) 
& ‘SartaJ Kuari v. Deoraj Kuari’, 10 All 272: 
(15 IA 51 PC), that there can be no co-owner¬ 
ship of the Joint family in impartible pro¬ 
perty, the rule stated in the Second Pittapur 
case has been accepted by the Privy Council 
in these k several other cases. 

(13) One of these cases is ‘Shibaprasad Singh 
v. Prayag Kumari Debee’, 59 Cal 1399: (AIR 
(19) 1932 PC 216). This is what their Lord- 
ships say at pp 1412 k 1413: 

“The question again arose, though in a diffe- 
reni form, in ‘Protap Chandra v. Jagadish 
Chandra, 54 Cal 955: (AIR (14) 1927 PC 159), 
hi that case the last holder of an ancestral 
Impartible estate died, leaving a will, whereby 
he bequeathed the 'raj' to the resp. The case 
was on all fours with the 'first Pittapur case' 
22 Mad 383: (26 IA 83 PC), where the nght 
to alienate such an estate by will was recog¬ 
nised. But It was argued on behalf of the 
applt, that the will was Inoperative, & this was 
put upon the ground that the Judgments of the 
Board in 'SatraJ Kuari’s case'. 10 All 272: <15 
*A 51 PC) & the ‘first Pittapur case', (22 Mad 
883: 26 1 A 83 PC) had proceeded on the view 
that there was no co-ownership &, therefore 
no right of survivorship in an impartible estate, 
that that view was inconsistent with ‘Baijnath’s 
« AU 228: (AIR (8) 1921 PC 62) which 
decided that there was a real right of sur- 
vlvorship k no right, therefore, to alienate by 
will, & that it was open to the Board to choose 
between the two lines of decision, k that the 
decision in ‘Baijnath’s case’, (43 All 228: AIR 
(8) 1921 P C 62) was correct in Hindu Law. But 
the Board held that there was no Inconsist¬ 


ency between the two lines of decisions, k the 
will was upheld. 

The keynote of the whole position, in their 
Lordships’ view, is to be iound in the following 
passage in the judgment in the ‘Tipperah case’, 
•Nibkristo Deb v. Birchandra’, 12 MIA 523: 
(Beng LRPC 13): 

“Where a custom is proved to exist, it super¬ 
sedes the general law, which, however, still 
regulates all beyond the custom.’’ 

Impartibility is esentially a creature of custom. 
In the case of ordinary Joint family property, 
the members of the family have (1) the right 
of partition, (2) the right to restrain aliena¬ 
tions by the head of the family except for 
necessity, (3) the right of maintenance, k (4) 
the right of survivorship. The first of these 
rights cannot exist in the case of an impartible 
estate, though ancestral, from the very nature 
of the estate. The second is incompatible with 
the custom of impartibility as laid down in 
'SartaJ Kuari’s case’, (10 All 272: 15 IA 51 
PC) k the ‘first Pittapur case’, (22 Mad 383: 
26 IA 83 PC): & so also the third as held in 
the ‘second Pittapur case', (45 IA 148: AIR 
(5) 1918 PC 81). To this extent the general 
law of the Mitakshara has been superseded by 
custom, k the impartible estate though ances¬ 
tral is clothed with the incidents of self-ac¬ 
quired k separate property.” 

(14) The view taken here has been re¬ 
affirmed in two recent decisions of their Lord- 
ships. 'Commissioner of Income-tax, Punjab v. 
Krishna Kishore’, ILR (1942 ) 23 Lah 1: (AIR 
(28) 1941 PC 120) k ‘Raja Krishna Yachendra 
v. Raja Rajeshwara Rao’, ILR (1942) Mad 419: 
(AIR (29) 1942 PC 3). 

(15) While the decisions of their Lordships, 
other than those in the two ‘Pittapur cases’, 
(22 Mad 383:. 26 IA 83 PC) k (45 IA 148: 
AIR (5) 1918 PC 81) & ‘SartaJ Kuari's case’, 
(10 All 272: 15 IA 51 PC), establish beyond 
doubt that though co-ownership of the Joint 
family may exist in impartible property, it 
seems clear that a distinction must be drawn 
between present rights k future rights of the 
members of the family. This is because of the 
peculiar character of the property. Thus, whUe 
the junior members have future or con¬ 
tingent rights, such as a right of survivorship, 
they have apart from custom or relationship, 
no present rights as, for instance, a right to 
restrain alienation or to claim maintenance. The 
relationship must, of course, be such as to en¬ 
title the person to claim maintenance from 
the holder whether he possesses any property 
or not. 


(16) Bearing the distinction in mind, the 
various decisions of their Lordships do not 
appear to be wholly irreconciliable. In the 
light of these decisions, therefore, it must be 
said that the sons of Laxman Sao had no right 
to claim maintenance from Chamroo Sao. the 
then thekedar. 

(17) In his capacity as thekedar, Chamroo 
Sao had, no doubt, an unrestricted right to 
deal with the income of the village as he chose 
as would follow from the decision in ‘Comr of 
Income-tax, Punjab v. Krishna Kishore’, ILR 
(1942) 23 Lah 1: (AIR (28) 1941 PC 120). 
In the exercise of that right he could make 
over some of the fields in the village to the 
'tons of Laxman Sao and let them enjoy the 
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profits accruing from them even though these 
persons had no nght to claim maintenance 
from him. But then the arrangement he had 
entered into could not bind his successors for 
the simple reason that his right to dispose of 
the income as he chose would naturally termi¬ 
nate with his death. For, no custom has been 
aUeged entitling junior members of the family 
to maintenance nor did section 65 A of the 
Land Revenue Act of 1881 confer such a right 
on a junior member ol the family. Again, the 
relationship between Chamroo Sao & Laxman 
Sao’s sons is not such as to entitle the latter 
to claim maintenance from him. Therefore 
in my opinion, even in the absence in S. 65 A, 
Land Revenue Act 1881 of any express limi¬ 
tations upon the power of thekedar to enter 
into an arrangement with other members of the 
family similar to those specified in the first 
proviso to S. 109 (1) (a), Land Revenue Act 
of 1917, such an arrangement could not bind 
his successor. So neither Narayan Sao nor 
Hiralal was bound by the arrangement & accord¬ 
ingly the pltfs’ suit must fail. 

(18) I am referred to the decision in ‘Nara- 
yanprasad v. Laxman prasad', 1945 NLJ 291: 
(AIR (32) 1945 Nag 229) where Sen J. has held 
that where thekadari rights in respect of a 
village are acquired by the Joint family out of 
joint family funds, the village would be Joint 
family property & a member of the joint family 
would be entitled to a share in the theka & 
to be maintained out of it. In that case also, 
the protected status was conferred upon the 
thekedar while S. 65 A, Land Revenue Act of 
1881 was in force. That decision is distinguish¬ 
able on the ground that the learned Judge was 
not called upon to decide whether an arrange¬ 
ment entered into by members of a thekedar’s 
family with a thekedar, when the Land Revenue 
Act of 1881 was in force, was binding on his 
successor. 

(19) Apart from that, the learned Judge did 
not consider the decisions of their Lordships 
of the P. C. to which I have referred & which, 
in my view, conclude the matter in so far as 
the rights of junior members of a family own¬ 
ing an impartible estate are concerned. There¬ 
fore, with great deference to the learned Judge, 
I express my inability to accept the view taken 
by him. 

(20) Since the learned Judge, has, in the deci¬ 
sion just referred to, based his ultimate con¬ 
clusion on the first proviso to S. 109 (1) (a), it 
is desirable to examine it. It runs thus: 

“nothing herein contained shall prevent a 
protected thekedar, or ‘any memebr or mem¬ 
bers of his family who would be entitled to 
share in the theka or to be maintained out of 
its income', from making any arrangement, 
binding on themselves only, for the joint or 
divided management & enjoyment of the village 
or part thereof/* 

(21) The words I have underlined (here 

into inverted commas) do indeed show 
a recognition of the rights of members 
of the thekedar’s family to claim a share in 
the theka or to be maintained out of its in¬ 
come. In S. 65-A, Land Revenue Act of 1881, 
there is no such recognition. After prohibiting 
partition, the most that it does is to save "cer¬ 
tain arrangement to the contrary.in force 

at the time of the declaration** of the protected 
status. Clearly, therefore, the Legislature when 

\ 


it enacted the proviso had not in mind any 
pre-existing statutory rights of the nature re¬ 
ferred to in the proviso. Since their Lord- 
ships of the P. C. have made it abundantly 
clear that, apart from custom or grant, the 
members of the family of the holder of an 
impartible estate have no right to claim any 
maintenance out of it (or a share therein), it 
must be presumed that what the legislature 
had in mind were the rights under a custom 
or grant. In the case cited all the facts had 
not been ascertained & it is possible that there 
^was either a custom or a grant under which 
a member of the family could claim a share 
in the profits. In the present case, however, 
neither custom nor grant has been pleaded. 
Therefore, the proviso has no bearing on it. 

(22) Even if the matter were held to be 
governed by the provisions of S. 19 (1) (a), 
Land Revenue Act of 1917, the arrangement 
must be deemed to have terminated at the 
death of Chamroo Sao by virtue of the proviso 
to that section. No arrangement subsequent 
to Chamroo Sao’s death has been proved, &. 
therefore as held in 'Bhagwan Singh v. Darbar 
Singh 1 , 24 NLR 179: (AIR (15) 1928 PC 96), 
the thekedar is entitled to the possession of 
all the lands included in the theka. Thus, even 
applying the provision the pltfs suit must fail. 

(23) The second point urged by the learned 
counsel for the applts is also a good one. It is 
this that where a theka is forfeited, all arrange¬ 
ments arrived at by the erstwhile thekedar 
came to an end & that, therefore even if 
Narayan Sao had been bound by the arrange¬ 
ment arrived at by Chamroo Sao, it terminated 
upon the forfeiture of the theka in the year 
1937. Section 11 (111?), Land Revenue Act of 1917 
provides for the forfeiture of the protection 
under certain circumstances. When the for¬ 
feiture takes place, the D. C. has the option 
of doing one of two things: confer upon the 
former thekedar the rights of an occupancy 
tenant “in the whole or part of his Sir land 
or khudkast’’ or invest a co-sharer with 

“all the rights of the thekedar in the village 
or part of the village concerned subject to his 
acceptance of the liabilities of the thekedar for 
arrears of theka-Jama". 

In this case, the D. C chose the second alter¬ 
native, & conferred protection upon Hiralal. 
Since the only liability which Hiralal could be 
made to accept was that in respect of the 
arrears of theka-jama, it would follow that he 
would be free from all other liabilities to which 
the theka was subject till then. Therefore, 
the family arrangement must be deemed to 
have come to an end at least when Hiralal was 
appointed the protected thekedar. It is true 
that Hiralal obtained the protection by virtue 
of his being the person who was entitled to 
succeed Narayan Sao had he been dead on the 
date of forfeiture but this fact cannot, under 
the law, make any difference. What he gets 
is by virtue of S. Ill, C. P. Land Revenue Act, 
& not by inheritance. 

(24) For these reasons, I set aside the decree 
of the lower appellate Ct & dismiss the pltfs 
suit with costs in all the Cts. 

i r c Decree set aside. 
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Abid Ali Khan and others , Pltfs-Applts v. 
Secy of State and another, Uefts-Resps. 

First Appeal No. 79 of 1941, D/- 22-12-1949. 

(a) C. P. C. (1908), O. 6, R. 7, O. 8 R. 9 — 

Practice — Nagpur High Court — Numerous 
subsequent statements recorded according to 
practice before 1938 — Some pleadings offend¬ 
ing provisions of O. 6, R. 7, O. 8, R. 9 — No 
objection from opponents — Pleading not dis¬ 
regarded as parties had merely followed prevail¬ 
ing practice . (Para 23) 

(b) Grant — Construction — ' Istimarari’ — 
Use of — Words and Phrases. 

The mere use of the word “Istimarari ” is not 
sufficient to signify that the grantor had con¬ 
ferred an estate of hereditary descent . 13 Beng 
LR 124 (PC) Rel. on. 

The use of the word “Istimarari” in a grant 
is inconclusive and for ascertaining the true 
nature of the estate conferred by a grant, all the 
terms of the instrument creating it, the circum¬ 
stances under which it was made and the sub¬ 
sequent conduct of the parties should be looked 
at: 12 Cal 117 (PC), Rel. on. (Para 36) 

(c) Grant — Construction — Jagir — Nature 
of. 

A Jagir must be taken ‘prima facie’ to be an 
estate only for life although it may be granted 
in such terms as to make it hereditary. (Para 37) 

(d) Grant — Permanent and hereditary — 
Surrender by holder — Effect. 

Although a holder solely entitled to an estate 
can surrender a grant and can accept a fresh 
one on new terms, where it is a permanent and 
hereditary one and there are co-sharers in the 
estate, the holder cannot destroy the rights of 
the other members by accepting a fresh grant. 
The surrender of the grant to be effective In 
such a case has to be by all or by one repre¬ 
senting all. AIR (6) 1919 PC 100 and 27 AU 
634 (P C) Reid. (Para SI) 

(e) Muhammadan Law — Succession — Death 
of child before opening of succession — Effect 

It is a well-known principle of Muhammadan 
law that if any of the children of a man dies 
'before the opening of the succession to his 
estate, leaving children behind, these grand¬ 
children are entirely excluded from the Inheri¬ 
tance by their uncle and aunts. (Para 52) 

(/) Evidence Act 11872), S$. 101 to 103 — 
Custom. 

There is no such thing as "general customary 
law" known to the Legislature and tlie party 
who relies upon a custom must prove, in the first 
instance, that custom furnishes the rule of deci¬ 
sion and secondly what that custom is. AIR 
(22) 1935 Lah 93, Folld. (Para 59) 

Anno: Evi. Act, Ss. 101-103, N. 26. 

(g) Custom ( general) — Local custom — Pre¬ 
sumption as to — Evidence Act (1872), S. 114. 

There is no presumption that a particular 
tribe in a particular locality is governed by the 
custom which governs a great many other tribes 
in the same locality or in other localities. AIR 
(22) 1935 Lah 93, Folld. (Para 59) 

(h) Custom (general) — Essentials of validity. 

A custom, in order that it may supersede the 

ordinary law, must, besides being reasonable, 
be ancient as well as certain. (Para 63) 
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(i) Custom ( general) — Essentials of val idfty 

— Family custom — Proof of immemorial 
usage. 

Where a family is of a comparatively recent 
origin, immemorial usage need not be proved in 
the case of a family custom. In fact, the evi¬ 
dence regarding the existence of a family cus¬ 
tom need not and cannot go beyond the time 
when the family is founded. 13 M 1 A 542 (P C) 
Rel. on. <Paras 64, 65) 

(j) Custom (General) — Proof — Instances 

— Family custom — Four instances — Evidence 
Act (1872), S. 13. 

A family custom which is in derogation of 
the ordinary law in force in a territory where 
the parties reside, cannot be taken as proved by 
four instances of that custom of comparatively 
modern date. 24 All 273 (P C), Rel. on. 

(Para 68) 

(k) Evidence Act (1872), S. 21 — Admission 
of title — Eflect. 

An admission cannot confer a title on a per¬ 
son but it would only shift the burden on the 
person making such admission to prove a want 
of title in persons in whose favour the admis¬ 
sion is made. 26 Cal 81 (P C). Rel. on. (Para 82) 

Anno: Evi. Act, S. 21, N. 7. 

(l) Evidence Act (1872), S. 35 — Mutation of 
names — Whether proof of title. 

Mutation of names by itself confers no pro 
prietary title upon a person, for the proceed¬ 
ings for the mutation of names are not judicial 
proceedings in which the title to and the pro¬ 
prietary rights in immoveable property are de¬ 
termined. 

(Para 83) 

Anno: Evi. Act, S. 35 N. 12. 

(m) Specific Relief Act I (1) of 1877, S. 42, 
Proviso — Further relief — Proviso contem¬ 
plates position at the date of suit. 

What the proviso to S. 42 contemplates is the 
position as obtaining at the date of the suit and 
not subsequently. AIR (22) 1935 Lah 332, 
Rel. on. 

Thus where the estate of A, a jagirdar, is in 
possession of Ct of Wards and B, claiming to be 
rightful holder of the jagir, sues for declaration 
that he and not A is entitled to hold the estate 
and that the management by at of Wards is 
for and on his (B’s) behalf and during the 
pendency of the suit the Ct of Wards relin- 
quishes the possession, B's suit for mere decla¬ 
ration without asking for possession is not hit 
by the Proviso to S. 42 because, on the date of 
suit, the relief of declaration if granted by Ct 
would have bound the Ct of Wards also and 
their subsequent relinquishment does not affect 
the validity of the suit. (Para 90, 92). 

Anno: Sp. ReL Act, S. 42, N. 9, 16. 

(n) Limitation Act (1908), S. 23. Arts. 120, 144 

— Denial of title — IVo suit for declaration or 
possession for more than 12 years — Bar of 
Limitation. 

On being denied the share in certain pro¬ 
perty a person may sue for declaration of his 
title to the property within six years of such 
denial as required by Art. 120 or for possession 
of the property within twelve years thereof 
under Art. 144. His suit for declaration of his 
title far beyond 12 years is barred by limitation. 

(Para 96). 
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The principle underlying S. 23 would not apply 
to a case of this type because, the criterion for 
the applicability of that section is not whether 
the right is a continuing one but whether the 
wrong is a continuing one . As the wrong 
alleged is the denial of title no sooner was it 
done than the cause of action arose and having 
thus arisen, time commenced to run. The mere 
1 act of other person’s being continuously in pos- 
session does not make it a continuing wrong. 26 
Mad 410 and A I R (17) 1930 Bom 61, Refd. 

(Para 100) 

Anno: Lim.AcL, S. 23, N. 4; Art. 120, N. 31, 
Art. 144 ,N. 5. 

(o) Impartible Estate — Maintenance — 
Claim to — Jagir. 

A relation of the holder of a jagir cannot 
claim maintenance unless the property is shown 
to be impartible and the custom for mainten¬ 
ance is proved. If the estate is partible, and 
the relations have an interest therein, they will 
have a right to sue for partition or joint pos¬ 
session but surely not one to claim maintenance. 

Where there is no law or custom under which 
a person is entitled to claim maintenance, a 
mere admission or recognition of his claim does 
not clothe him with a legal right to obtain 
maintenance if in fact he has none. 

(Paras 102, 107) 

(p) Grant — Maintenance — Jurisdiction of 
Civil Court. 

Under a grant which provides for the main¬ 
tenance from the holder, a person can only 
draw such maintenance as the Govt fixes for 
him. The matter being one for Govt, the Civil 
Ct would have no jurisdiction to deal with it. 

(Para 111) 

(q) Grant — Construction — Crown grants 

are to be construed in favour of the Crown and 
against the subject . (Para 123) 

D. T. Mangalmoorti with P. R. Padhye , for 
Applts — T. L. Sheode and M. R. Bobde with 
S. M. Hasan, for Resps (Nos. 1 and 2 respec¬ 
tively). ________ 

MUDHOLKAR, J: This is pltf’s appeal. It 
arises out of a suit concerning 89 Ubari 
villages, 28 malguzari villages and 2 Muafi vil¬ 
lages in Seoni TahsiL The entire estate is popu¬ 
larly known as the Diwan’s Estate & its his¬ 
tory dates back to the year 1701 or so. 

(2) In order to appreciate fully the pleadings 
of the parties, it is desirable to allude briefly 
to this history. Seoni Tahsil was part of the 
territories under the rule of the famous Gond 
Raja Bukht Boolund. One Raj Khan, a Pathan 
soldier of fortune who was in charge of a 
police post in the Seoni territory, was recom¬ 
mended to Bukht Boolund’s notice who, having 
satisfied himself as to his soldierly qualifica¬ 
tions, is said to have sent him to reduce the 
rebellious Jagirdar Raja of Pertabgurli & San- 
gurhee in what is now known as the Bhandara 
District. Being successful in his expedition, Raj 
Khan was made a feudatory occupant of those 
places, getting Taluka Dongurtal •alias’ Gurra, 
in addition, free of land revenue. This man 
was the founder of the family of the pltf's & 
the deft 2 Najafali Khan. He died & was 
succeeded by his son Mohammad Khan in the 
year 1824. 

(3) In the year 1743 A. D. Raghojee Bhonsle 
of Nagpur took possession of the whole king¬ 
dom of Deogurh including Seoni from Boorhan 
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Sah, a grandson of Bukht Boolund. During 
his campaign Raghojee Bhonsle was much 
pleased with the loyalty of Mohammad Khan 
to his old master, so much so that after the 
latter surrendered his forces, he appointed him 
the Governor of Seoni under the title of Diwan. 
This man became the first Diwan of Seoni. 
After his death, his son Mujeed Khan suc¬ 
ceeded him as Diwan. Mujeed Khan was suc¬ 
ceeded by his sons Mohammad Ameer Khan 
•alias’ Mohammad Dummee Khan & this man 
was succeeded by his son Mohammad Zuman 
Khan. Zuman Khan was deprived of his gov¬ 
ernorship by the Bhonsles because of his in¬ 
capacity, just about the time when the Bhons¬ 
les came into conflict with the British. 

(4) The Jagir of Dongurtal which was con¬ 
ferred upon Raj Khan by Bukht Boolund was 
continued by his successors. It was also con¬ 
tinued by the Bhonsles. But, as would appear 
from the Settlement Report of 1867, when 
Zuman Khan was removed from the governor¬ 
ship of Seoni, he was also deprived of the 
Jagir of Dongurtal. The Bhonsles, however, 
offered him certain rent-free villages but 
Zuman Khan appears to have sullenly resented 
his supersession & refused to accept these 
villages. In spite of that, as the Gazetter says, 
the Bhonsles did set apart certain villages for 
Zuman Khan & his family, paid him & his 
dependants a cash allowance representing the 
net annual income accruing from those villages 
k after his death, granted the villages Sir 
Diwan & Bordi in ‘muafi’ to his widow. 

(5) By the treaty of Sitabuldi, the Seoni 
territory was handed over by the Bhonsles to 
the British in the year 1818. After the British 
took over possession of this territory, Moham¬ 
mad Najaf Khan, the nephew of Mohammad 
Zuman Khan, (who had died without leaving 
a son), laid a claim to Dongurtal asserting 
that it had not been confiscated by the Bhons¬ 
les but that it was only thrown up in anger 
by Zuman Khan. His claim appears to have 
been accepted by the British but as it was not 
certain whether this territory would be includ¬ 
ed in the district of Seoni Chhapara or in some 
other district, it was decided that Gondi Taluk 
in the Seoni district, consisting of 86 Ubari 
villages, should be made over in whole to Najaf 
Khan In pursuance of this decision, a sanad 
was granted to Najaf Khan in the year 1833 
in respect of this property. I shall deal with 
the nature of this grant hereafter. 

(6) Najaf Khan was in enjoyment of this 
Jagir till his death in the year 1876 when he 
was succeeded by his second son Bakhta Ali 
Khan, the eldest son Amin Ali Khan having 
predeceased him. Bakhta Ali Khan died in the 
year 1879 & was succeeded by his brother 
Mohammad Ali Khan. Mohammad Ali Khan 
died in the year 1906 & was succeeded by his 
third son Shujat Ali Khan. 

(7) As Mohammad Ali Khan had left a huge 
debt, the management of the property was 
taken over by the Ct of Wards. During the 
management by the Ct of Wards, certain en¬ 
quiries were made by the Govt concerning the 
grant of 1833 & a fresh grant was made in 
the year 1910 upon the view that that grant 
expired at the death of Mohammad Ali Khan. 
After the death of Shujat Ali Khan without 
a son in the year 1930, the deft 2 Najafali Khan, 
Who is the eldest son of Sabzeali Khan (a 
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brother of Shujat Ali Khan), has succeeded to 
the estate. 

(8) The pltfs are the descendants of Najaf 
Khan’s predeceased son Amin Ali Khan. They 
claim that pltf 3 Adll Ali is entitled to 
succeed to the estate both under the Moham- 
madan Law & the family custom. (I give in 
an appendix to this judgment the genealogical 
tree of the family which would show at a 
glance how the pitfs stand in relation to deft 2. 
In their rejoinder, however, they say that: 

“succession to the estate is not governed by 
the Mohammadan law but by the Hindu Law 
which has been the customary law of the family 
in that matter subject to the custom of elec¬ 
tion as already described.” 

The doctrine of representation in particular is 
•what they suggest to be applicable to their 
family. 

(9) According to the pltfs, Dongurtal was 
granted to them by the Gond Rajas k con¬ 
tinued by the Bhonsles in lieu of military ser¬ 
vices & that one of the incidents of the grant 
was that it was impartible & held by one per¬ 
son from amongst the male members of the 
family who assumed the title of Diwan. 

(10) They assert that the grant of 1833 was 
only a continuation of the previous grant k 
that the Ubari villages comprised therein were 
held by the family “in permanent k here¬ 
ditary Jagir to be held as before by one person 
from amongst the male members of the family”. 

(11) They further assert that by a custom 
prevailing in the family from ancient times, k 
known definitely to be in existence since the 
year 1876, appointment to the Diwanshlp has 
always been by election from amongst the 
rightful heirs. They say that the person so 
elected was more than a trustee: He was a 
representative of the family & as such he 
managed the property for k on behalf of the 
family to whom that property in fact belongs. 
By the term “rightful heirs” it is meant, ac¬ 
cording to them, 

-“male members of the family, or male blood 
relations or any male lines descending from 
the common ancestor oi the last Diwan.” 

Though they do not say so clearly, they 
appear to mean that the three persons who 
succeeded one another after Najaf Khan did so 
because they were elected by the rightful heirs. 
At least that is what was urged in arguments 
before us. 

(1?) The pltfs then state that in the year 1910, 
after the succession of Shujat Ali Khan to the 
estate, the Govt, holding that the sanad of 1833 
had expired, granted a new sanad to Shujat Ali 
which laid down that the estate shall be imparti¬ 
ble & that succession thereto shall be regulated 
by the law or custom for the time being appli¬ 
cable, subject to certain conditions specified in 
the sanad. While admitting the second sanad, 
the pltfs deny that that sanad alone governs 
their right. According to them, the custom 
of election which heretofore determined succes¬ 
sion to the Diwanshlp still holds good k that 
the second sanad cannot override the custom. 
They contend that In so far as it does purport 
t» override the custom or alter the mode of 
succession, it is inefficacious. They then assert 
that they are the' only persons entitled‘to in¬ 
herit the estate upon the death of Shujat Ali 
without an issue. Further, they say that pltf 
3 Adi1 Ali was elected Diwan by the other mem¬ 


bers of the family in accordance with the family 
custom. Their complaint is that in spite of 
this the Govt have recognised deft 2 Najafali 
Khan, instead of pltf 3 Adil Ali, as the Diwan 
k that the Ct of wards professes to hold the 
estate under its management as the estate of 
deft 2 Najaf Ali Khan. The main relief they 
claim is one for a declaration of the title of 
pltf 3 as Diwan. They did not seek posses- 
sion of the estate as, according to them, the 
Ct of wards being a statutory body must be 
deemed to hold the estate on behalf of the 
rightful Diwan k its possession will enure to 
their benefit upon their obtaining the declara¬ 
tion of title. 

(13) In the Ct below the pltfs had challenged 
the right of Najaf Ali Khan to inherit to Shu- 
jat Ali under the Mohammadan law on the 
ground that his father’s mother ML Bechubi 
was not validly k lawfully married to his 
grandfather Diwan Mohammad Ali Khan. This 
contention, however, is given up in this Ct k 
the legitimacy of Najaf Ali Khan’s father is 
accepted. It is, however, contended that the 
succession of Najaf Ali Khan not having taken 
place with the consent or approval of the 
other members of the family in accordance 
with the custom pleaded by them, is invalid k 
that it cannot confer any rights on him. 

(14) Alternatively, their contention is that 
even if Najaf Ali Khan has a right to hold 
the Gondi Taluk as Diwan, they have a right 
to share in the profits therefrom inasmuch as 
it really belongs to all the members of the 
family as tenants-in-common. They claim a 
share In the profits to the extent of l/4th k 
hold the defts liable to render an account of 
the profits for the three years prior to the 
suit 

(15) Even if it were held that they have no 
specific share in the profits of the estate, the 
pltfs contend that being the members of the 
Diwan’s family, they are by custom & under 
the sanad entitled at least to suitable mainte¬ 
nance. It may be mentioned here that the 
pltfs are in possession of two villages, Mouzas 
Bhurkalkhapa k Janamkhari, k were receiving 
a monthly allowance of Rs. 350 till the year 
1937 when it was stopped by deft 2. They 
claim that the allowance is too meagre k want 
it to be enhanced to Rs. 2000 per month. 

(16) As regards the malguzari villages, the 
pltfs’ assertion is that since they do not form 
a part of the estate granted by the Govt k 
were kept separate therefrom, succession to 
them is not governed by the sanad, that they 
are tenants-in-common with me other members 
of the family to the extent of ith share k 
that the Ct of Wards cannot retain exclusive 
possession over them. They therefore seek par¬ 
tition k separate possession of their share in 
these villages or, in the alternative, their share 
of the profits in those villages. 

(17) As the estate was under the management 
of the Ct of Wards it was joined as deft 1 to 
the suit. The Ct oi Wards relinquished charge 
of the estate In the year 1937 but has beeh 
retained as a formal party to the litigation. 

(18) The reliefs sought by the pltfs ve — 

(1) a declaration that Adil Ali k not Najaf 
All is entitled to hold the estate as Diwan k 
that the Ct of Wards’ superintendence k 
management is for k on behalf of the pltfs* 

( 2 ) for a rendition of accounts of the Ubari 



380 Nagpur 


Abid Ali Khan v. Secy, of State (Mudholkar J.) 


& malguzari villages for the three years prior 
to the suit & for payment to the pltfs of their 
ith share therein or, in the alternative. (3) for 
payment of maintenance allowance to them at 
Rs. 2000 p.m. instead of Rs. 350 p.m., L (4) for 
declaration of a right to & direction for parti¬ 
tion of the malguzari villages & separate pos¬ 
session of the pltfs* l/4th share. 

(19) I need not refer to the written state¬ 
ment of deft 1 as it is merely a formal party. 
According to deft 2 (whom I wiU refer to 
hereafter as ‘the deft’), the jagir granted by 
the Gond Rajas & Bhonsles was permanent, 
impartible & heritable to the nearest eldest male 
heir of the last male holder. He later altered 
his stand L alleged that the old grants were 
personal & not heritable. The Jagir being a 
maintenance grant attached to the governor¬ 
ship conferred on the successive Diwans, de¬ 
volved on the nearest eldest male heir of the 
last male holder for several generations. A 
custom grew up in the family by virtue of which 
females were excluded from inheritance & the 
property was held as impartible by one per¬ 
son at a time. He denies the custom of elec¬ 
tion pleaded by the pltfs & disputes the rights 
of the pltfs or any one of them to succeed 
to the estate. According to him, by the grant 
of 1833 the British Gov't, for the first time, 
made the Jagir permanent & heritable by the 
son of the grantee but the incidence of impar- 
tibility continued. After the death of Moham¬ 
mad Ali Khan, the Govt holding that the sanad 
of 1833 had expired granted a fresh sanad in 
1910 to Shujat Ali conferring upon him an 
impartible & permanent jagir heritable accord¬ 
ing to the rules laid down therein which over¬ 
ride the personal law of the grantee & the 
family custom. Thus, according to the deft, 
the alleged custom of election being inconsis¬ 
tent with the sanad is no longer valid. He 
asserts that both under the terms of the sanad 
of 1910 & the Hanafi school of Mohammadan 
law by which, according to him, the parties are 
governed, he being the nearest eldest male 
relation of the deceased Shujat Ali, is the 
rightful heir. He disputes the rights of the 
pltfs to succeed to the estate under the sanad 
of 1910. 

(20) Asserting that the pltfs are out of pos¬ 
session, the deft contends that they are not 
entitled to seek a bare declaration of title to 
the estate. He further contends that their 
claim for a share in the income of the estate 
is barred oy time inasmuch as a similar claim 
made by Riaz Ali Khan, the father of the 
pltfs, before the revenue authorities was re¬ 
jected as long ago as on 28-8-1895. He also 
denies it on the ground that Amin Ali Khan, 
father of Riaz Ali Khan, having pre-deceased 
!Najaf Khan, his sons could not, according to 
law, claim inheritance in the property left by 

NB ( 2 & n ^The 11 deft has also denied the pltfs right 
to claim maintenance. According lo him, it 
is only as a matter of grace that the pltfs 
are receiving what they themselves asked for 
from the Ct of Wards. He further asserts that 
the two villages, Bhurkalkhapa & Janamkhan, 
are held by the pltfs for their maintenance but 
that too as a matter of grace. Besides these 
villages, the pltfs are alleged to own tenancy 
lands in other villages & the total income 
which they get is said to be more than sum- 
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cient for their maintenance. FinaUy, he says 
that the pltfs cannot claim maintenance in a 
civil Ct & that under the sanad of 1910 their 
remedy is to approach the Govt for an increase 
in their aUowance. 

(22) As regards the malguzari villages, the 
contention of the deft is that since they were 
acquired from the income of the jagir viUages 
& incorporated in the jagir estate, succession to 
them is governed by the same rules as apply 
to the jagir estate. He denied that the pltfs 
are co-sharers in any of these villages & con¬ 
tends that their claim is barred by time as 
neither they nor their father were even in pos¬ 
session ol any of these villages. The malgu¬ 
zari villages have, according to the deft devolv¬ 
ed on him by virtue of the same custom which 
governs the devolution of the Jagir estate. 
Finally, he points out that the villages Lampta, 
Arandia, Sarandia, Balpura & MaUi having 
been admitted by Riaz Ali Khan to be the 
personal property of Shujat Ali Khan, the pltfs 
can claim no share in any of them. 

(23) These, in brief, are the salient points 
in the pleadings of the parties which consist 
not only of the plaint & the written statements 
but also of numerous subsequent statements 
which, under the practice prevailing prior to 
the year 1938, were the usual feature of hotly 
contested cases. Though some of these subse¬ 
quent pleadings offend against the provisions 
of O. 6, R. 7 ,& O. 8, R. 9, C. P. C., I would 
not disregard them because to do so would be 
unfair to the parties who merely followed the 
prevailing practice without objection by their 1 
opponents. 

(24) Upon these pleadings, the first question 
which arises for consideration is what is the 
nature of the estate which has been conferred 
by the successive sanads. The sanad of 1910 
is Ex. 2 D-10. After reciting that the sanad 
of 1833 has expired, it purports to confirm & 
continue the sanad of 1833 in favour of Shujat 
Ali, his heirs & successors on certain conditions, 
one of which is that the estate shaU be impar¬ 
tible. While it provides that succession to the 
estate shall be regulated by the law or custom 
for the time being applicable it provides for 
single succession L also pro/ides that succes¬ 
sion to the estate shall be from the last male 
holder thereof. The sanad, while specifically 
conferring only a life estate on the holder for 
the time being, gives no present rights to any 
members of the family. It, however, saves the 
right of any person to receive maintenance 
from the holder for the time being under any 

law or custom. _ 

(25) If the rights of the parties are taken to 
be solely governed by this sanad, then it would 
follow that the pltfs are out of Ct, for it is 
clear that the deft was entitled under the 
Mohammadan law to succeed to ShuJat AU in 
preference to any of the pltfs. It is true the 
pltfs have alleged a custom of election & the 
sanad does state that succession thereto shall 
be regulated by law or custom for the time 
being applicable. But If the Interpretation put 
by Govt on the sanad of 1833 is correct, ti 
that sanad is deemed to have expired, the cus¬ 
tom attaching thereto or to any previous grant 
could not fasten itself on to the sanad of 1910 
in a manner so as to be inconsistent with 
any of the conditions laid down therein. Here, 
the sanad is clearly in favour of Shujat Ali u 
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his heirs & successors. So upon Shu]at Ali’s 
death, it was his nearest heir who was entitled 
to succeed. It is not disputed that the deft 
is his nearest heir. 

(26) The pitls* learned counsel, however, 
argues that the sanad of 1910 cannot take 
away the rights secured to the family by the 
previous sanad. He disputes the interpretation 
put by the Govt on the *anad of 1833 as having 
expired & argues that that sanad conferred 
a permanent heritable & an absolute estate on 
Najaf Khan & his family & that the interest 
conferred by that sanad could not be destroyed 
by the Govt by granting a fresn sanad in the 
year 1910 to Shujat Aii. On behalf of the deft 
it is argued that the sanad of 1833 did not 
grant a permanent & heritable estate, that it 
was really a grant for one life though it may 
be construed as a grant for two lives, that it 
•expired upon the death of Mohammad Ali in 
the year 1906 & that consequently the Govt had 
either to resume the grant or to make a fresh 
grant on such terms & in favour of such person 
as it chose. It was further argued on his 
behalf that even if the grant of 1833 was of 
the kind contended for on behalf of the pltfs, 
the action of Shujat Ali, who was then the 
representative of the family, in accepting the 
new sanad amounted to a surrender of the 
old grant & is binding on the pltfs. 

(27) Turning to the sanad of 1833, which is 
Ex. 2 D-9, we find ourselves faced with 6ome 
•difficulty' in construing it. The material por¬ 
tions of this document are as follows 

"Whereas the Gondl taluqua.has been 

granted by the sublime & exalted Govt to 
Eiwan Mohammad Najaf Khan, son of Moham¬ 
mad Taqi Khan, the heir of Diwan Mohamad 
Zaman Khan, deceased, commencing from the 
year 1241 fasli as a permanent jagir without 
the co-partnership of anyone else on an annual 
•uniform ubari of rupees five hundred in this 
way that a sum of rupees five hundred as the 
Govt ubari demand from the entire taluqa will 
be recovered every year during the life-time 
•of Diwan Mohammad Najaf Khan. After the 
death of the said Diwan Rs. 1000 from the 
son uniformly during his life-time subject to 
the condition of adherence by the grantee to 
the rules of obedience, loyalty & allegiance to 
the exalted Govt, it is therefore incumbent on 
them "(This is a direction to the Qanoongos 
to regard the said Diwan to be in pos¬ 
session & enjoyment of the villages Amarla 

etc.& to consider him as independent & 

permanent as regards collection of revenue of 
the said taluqa. Now the said Diwan consider¬ 
ing himself as the taluqdar & Jagirdar of the 
oxalted Govt should give up his life of retire¬ 
ment, false Ideas of dignity & indolence, & 
bestirring himself to activity for the Improve¬ 
ment of the taluqa & taking with him other 
brothers who are destitute & idle should en¬ 
gage himself in the improvement of the villages 
& cultivation of land & should bring them to 
the status of Kamil Jama so that the benefit 
of the said Diwan & the maintenance of other 
respectable persons & his dependents may 
thereby be possible.” 

(28) This sanad is clearly not a service grant 
& the only condition attached to it is that 
of loyalty & allegiance to the Crown. There 
are no words in the sanad to indicate that 
the estate is impartible, nor is there anything 


to suggest that succession to the estate was 
to be by primogeniture, lineal or otherwise. 
The pre-British grants concerning Dongartal 
are evidenced by Exs. 2 D-14 to 2 D-21. While 
it is possible to construe some of them as ser¬ 
vice grants, I find it difficult to conclude that 
the grant which is said to have been thrown 
up by Zuman Khan was a service grant & 
nothing else. 

(29) In this connection I may refer to Ex. 
P-60 which is a Rubkar (Order) dated 20-11- 
1833 & which preceded the grant of the sanad 
of 1833. At that time one of the questions 
which arose for consideration was whether 
Dongartal had been confiscated by the Rajah 
of Nagpur (as stated in the Settlement Report) 
or w f as given up by Zuman Khan. 

(30) The Rubkar recites that an enquiry was 
made in this regard by the British Resident at 
Nagpur. The Resident in his turn made an 
enquiry from the Bhonsles who reported that 
what was confiscated was the Jagir of Seoni 
Chhapara & not Dongartal The Bhonsla fur¬ 
ther stated that Zuman Khan of his own 
accord gave up the taluk of Dongartal, where¬ 
upon his Govt gave him a cash allowance 
which included the income from Dongartal. 
Prom this it follows that Dongartal was treated 
by the Bhonsles, not as a service grant, but 
as a maintenance grant In favour of Zuman 
Khan. 

(31) Bearing in mind that the Gondi taluk 
was granted to Najaf Khan in Ueu of Don¬ 
gartal, it would be safe to infer that the in¬ 
tention was to confer upon him the same 
kind of estate which his predecessor had held. 
Indeed, this conclusion receives support from 
the correspondence which preceded the grant 
(Exs. 2 D-27 to 2 D-29) as well as from the 
following recital in the Rubkar: 

M .his Excellency the Governor General 

Bahadur out of his great kindness & his patro¬ 
nage for the nobles ordered as under: 

Some support for Diwan Najaf Khan & his 
kith & kins through him' some substance 
to his other relations who are destitute Is 
needy should be fixed by the sarkar Daulafc 

Madar (sublime Govt). It is therefore ordered 

• • 

(32 > Since, in my opinion, the pre-British 
grants were not service grants, there Is nothing 
from which a conclusion that Dongartal was 
held as an Impartible estate subject to the 
rule of primogeniture could be reached. If Don¬ 
gartal was not subject to such restrictions, 
presumably Gondl taluk was also not Intended 
to be subject to them. 

(33) The real difficulty, however, Is In deter¬ 
mining whether the grant of 1833 was to Najal 
Khan alone or whether it was to him & his heirs 
ti successors, Ex. 2 D-9 states that the grant 
Is of a permanent jagir. We are told that 
the Persian word used In the sanad which has 
been translated as "permanent" is "Istimarari”. 
Their Lordships of P. C. have had on several 
occasions to Interpret 'IstlmararP grants. 

(34) One of those cases was ‘Raja Lllanand 
Singh v. Munorunjun Singh’, 13 Beng LR 124: 
(IA Sup Vol 181 PC). Their Lordships ob¬ 
served at p. 133: 

"The words ’mukarrari Istimarari' are used 
Si although It may be doubtful whether they 
mean permanent during the life of the person 
to whom they were granted or permanent as 
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regards hereditary descent, their Lordships are 
of opinion that, coupling those words with 
the usage, the tenures were hereditary.” 

Tnus. according to their Lorships, the mere 
use of the word ‘Istimarari* was not sufficient 
to signify that the grantor had conferred an 
estate of hereditary descent. 

(35 1 Their Lordships have elaborated the 
point a little further in ‘Tulshi Pershad Singh 
v. Ramnarain Singh’, 12 Cal 117: (12 IA 205 
PCi. This is what they say at p. 130: 

“After this review of the decisions, their 
Lordships think it is established that the words 
‘istimarari mokurari in a pottah do not ‘per se' 
convey an estate of inheritance, but they do 
not accept the decisions as establishing that 
such an estate cannot be created without the 
addition of the other words that are men¬ 
tioned. as the Judges do not seem to have had 
In their minds that the other terms of the in¬ 
strument, the circumstances under which it was 
made ,or the subsequent conduct of the par¬ 
ties. might show the intention with sufficient 
certainty to enable the Cts to pronounce that 
the grant was perpetual.” 

(35) It would thus follow from both these 
decisions that the use of the word ‘Istimarari' 
in a grant is inconclusive & that for ascertain¬ 
ing the true nature of the estate conferred by 
a grant, all the terms of the instrument creat¬ 
ing it, the circumstances under which it was 
made k the subsequent conduct of the parties 
should be looked at. 

(37) Let us now consider the other terms of 
the sanad. In the first place, it is a *jagir* 
k then it is “without the co-partnership of 
any one else”. A jagir must be taken ‘prima 
facie' to be an estate only for life as has been 
held in ‘Gulabdas Jugjivandas v. Collector of 
Surat’. 3 Bom 186: (6 IA 54 PC) k ‘Ram Nara- 
yan v. Ram Saran', 46 Cal 683 at p. 692: 
(AIR <5i 1918 PC 203). although it may also 
be granted in such terms as to make it here- 
ditarv. So. while the word •Istimarari* is In¬ 
conclusive. the word •Jagir' would ‘prima facie* 
indicate that the estate granted was only for 
the life-time of the grantee. Tne words “with¬ 
out the co-partnership of any one else" do not. 
however, in my opinion, have any bearing on 
this particular question because from the des¬ 
cription of Najaf Khan as "heir of Zuman 
Khan" it would appear that he was the latter's 
sole heir. Moreover, all that the words indicate 
is that during the life-time of Najaf Khan no 
other person (such as distant relations k de¬ 
pendants) had any vested right in the estate 
conferred by the grant. 

(38) Farther down in the sanad, we. how¬ 
ever, find that the grant contemplated its con¬ 
tinuance at least to the son of Najaf Khan. 
For it provides that upon Najaf Khans death, 
the’ amount of Ubari was to be raised from 
Rs. 500/- to Rs. 1000/-. U the words ‘Istima- 
rari Jagir* are interpreted to mean only a jagir 
for the life-time of Najaf Khan then there 
Is nothing in the document which is capable 
of conferring a right on the son to succeed 
to that estate. Yet we find that the document 
does clearly contemplate the sons succession. 

(39) So. in order to find some basis for the 
right of the son to succeed to the estate, the 
word Istimarari’ will have to be given a wider 
meaning. The word -Istimarari' does not mean 
“permanent during the life-time of the grantee 


& his son" out it means either permanent 
during the life-time of the grantee or for all 
time, i.e., hereditary. It is only by ascribing 
the latter meaning that the continuance of 
the grant to the son, which is cieariy contem¬ 
plated m the sanad, can be deduced. 

(40) Then there are the words “independent 
k permanent as regards collection oi revenue” 
occurring in the document. The word which 
has been translated as "permanent" is “Mus- 
ta k al". It is not the same Persian word which 
has been used earlier in the document to de¬ 
note the nature of the jagir. Therefore, it 
.cannot be said that this recital in the sanad 
has any bearing on the nature of the grant. 
Moreover, this recital is by way of information 
to the local officers so that they would not 
interfere with the grantee's right to collect land 
revenue. 

(41) Finally, the sanad recites that the 
Diwan considering himself as the taiuqdar k 
jagirdar "of the exalted Govt" should cultivate 
the lands k improve the villages with the help 
of his brothers 6; bring them to the status of 
Kamil Jama 

“so that the benefit of the said Diwan k the 
maintenance of other respectable persons k his 
dependents may thereby be possible." 

Tnus the status conferred on the Diwan is not 
merely that of a jagirdar but that of a taiuq¬ 
dar which is probably of a more permanent 
character than that of a jagirdar. (See Aiyer’s 
Manual of Law Terms k Phrases.) The hope 
is expressed that he would bring the villages 
to the status of Kamil Jama. The Kamil Jama 
of the taluk is stated in the sanad to be Rs. 
2030 though neither Najaf Khan nor his son 
was required to pay the entire K am il Jama 
to Govt. Thus, there is nothing mat the 
grantee could do which would bring the villages 
to the “status of Kamil Jama". It seems to 
me that tire * Kamil Jama” having already been 
fixed, the only way in which the "status'* 
could be attained by the villages was by the 
family remaining in their possession & enjoy¬ 
ment long enough to enable the Govt to realise 
the full assessment from them. That seems 
to be the only interpretation which can be given 
to this expression. IX this interpretation is cor¬ 
rect, then the grant will have to be regarded as 
hereditary, inasmuch as there tie no words any¬ 
where in’ the document which would indicate 
that the grant was to determine upon attach¬ 
ment of the “status’* of Kamil Jama. 

(42) It would appear from the pre-Bntisn 
Parwanas. particularly Ex. 2 D-16. that the 
taluk oi Dongartal was held by the family from 
ancient times. The Rubkar (Ex. P-60) shows 
that Najaf Khan laid a claim to Dongartal on 
the ground that it was the ancestral Jagir ox 
the family k demanded its restitution from the 
British. His claim was apparently accepted by 
the British who evidently thought it necessary 
to make a provision for the Diwan s lamily. 
Since the object of the grant was to make a 
provision for the family, it cannot be said that 
that object would be fulfilled by merely making 
a grant for one life. Even a grant for two 
lives could not fulfil that object. 1 may also 
point out that the Rubkar recites that the 
Gondi taluk was being made over to Najal 
Khan "in perpetuity" & that it is not stated 
therein that the taluk was granted in jagir. 
It would therefore be reasonable to conclude 
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that the grant was not Intended to be for a 
limited duration 

(43) As regards the subsequent conduct of 
the parties, what we have is that alter the 
death of Najal Khan, his two sons Bakhta 
Ali & Mohammad Ali were in turn recognised 
as the holders of the estate. This fact would 
6 how that the Crown did not interpret the grant 
to mean as one confined to the life of Najaf 
Khan alone. It would seem that the officers 
of the Crown also interpreted the sanad of 
1833 as conferring a hereditary grant. For, 
this is what we get in the Settlement Report 
of Seoni District, 1867, at p. 53: 

"It seems then to have been a most grace¬ 
ful act of recognition on the part of the Bri¬ 
tish Govt awarding to Diwan Mohmed Najeef 
Khan, the grandson of Mohamed Dhumee 
Khan, *& his heirs’, the Gondee Talooka in 
Oobaree in lieu of their hereditary talooka of 
Dongurtal.” 

(44) Again, it would appear from a reference 
in Ex. 2 D-23, a judgment in a previous case 
concerning Gondi Taluk, that when proprie¬ 
tary rights were conferred upon landlords in 
the Central Provinces in the year 1806, the 
sanad was interpreted (though wrongly accord¬ 
ing to the Judge who gave the judgment) as 
one conferring a hereditary estate on the 
grantee. 

(45) Further, when mutations were effected 
after the deaths of Najaf Khan, Bakht Ali & 
Mohammad Ali, the revenue officers treated 
the various members of the family as "co- 
sharers”. Of course, this by itself would not 
make every person so treated as a co-sharer in 
the estate even though he had no right In 
fact. But then it is evidence of the interpreta¬ 
tion put upon the sanad by the revenue offi¬ 
cers whose duty it was to interpret the sanad 
& give effect to it. Once it is established that 
the grant, in the hands of the original grantee’s 
successor, is a grant to the family, it follows 
that it is hereditary. 

(46) As against this, there is the undoubted 
•fact that after the death of Mohammad Ali, 
the Govt interpreted the grant of 1833 as one 
limited to two lives & for that reason made 
a fresh grant on different terms. But an Inter¬ 
pretation put by officers of Govt three quarters 
of a century after the grant would not, in my 
view, have the same weight as that put by their 
officers soon after the grant. That apart 
there are the facts that when the estate was 
taken under the superintendence of the Ct of 
Wards after Mohammad All’s death, all the 
male members of the family were shown as 
proprietors thereof & the Ubari & Muafi vil- 
leges were mutated in Shujat All’s name as 
representing the family. These facts show that 
the officers of Govt did regard the estate, even 
after Mohammad All’s death, as belonging to 
the family. 

(47) Then we find the following statement of 
Shujat All (Ex. P-115) recorded by the Comr 
on 29-1-1907: 

"I accept the statement of the case given 
by the Comr, viz., that the Ubari & muafi is 
impartible & descends by primogeniture, & Is 
held subject only to the right of all members of 
the family to customary maintenance, & that 
the malguzari (excluding the six villages held 
by me, about which further enquiry has to be 
made) is joint property & that after the expiry 


of the Ct of Wards’ management ail co-sharers 
can claim either shares of profit or partition.” 
On the same day the Comr recorded the state¬ 
ment of Riaz Ali, Ex. 2 D37, which is as 
follows: 

"I admit that in the Ubari estate I have only 
the right of customary maintenance, while in 
the malguzari estate I have the full right of 
a co-sharer in a joint family. In the maufl 
villages I have the same right as in the Ubari 
villages.” 

(48 » It is evident from all these facts taken 
together that the officers of the Govt were 
themselves in two minds about the nature of 
the grant of 1833. The estate was heavily 
encumbered at that time & apparently they 
wanted to preserve it intact even in the future. 
Though such an intention has not been clearly 
expressed in any of the contemporaneous docu¬ 
ments placed on the records of this case, it 
seems possible to surmise from Ex. P-128, which 
is a copy of a letter from the Revenue Secre¬ 
tary to Govt to the Comr, Jubbulpore, dated 
15-6-1930, that such was their Intention even 
in the year 1910. This letter states: 

"Moreover, the recognition of Najaf All Khan 
as Diwan of the estate is in accordance with 
the policy embodied in the Sanad of 1910, a 
policy which in the opinion of Govt cannot be 

reconsidered at this date.In conclusion I 

am to remark that Govt understands that the 
selection of Najaf Ali Khan will be approved by 
Mohomedan sentiment, which desires to see 
this estate maintained intact & unpartitioned.” 

(49) That is probably why it was thought 

necessary to record the statements of Shujat 
Ali & Riaz Ali & of others who claimed to be 
co-sharers & bind them, as it were, to a specific 
position. The statements of the persons who 
claimed to be co-sharers were recorded by the 
D. C. after 29-M907. They are Exs. P-56 to 
P-58, P-75 to P*81 & D-25. It was after record¬ 
ing these statements that the Govt thought 
that the way was clear to place the particular 
interpretation on the grant of 1833 & to make 
a fresh grant on new terms. This interpreta¬ 
tion therefore does not, in my opinion, serve 
as any satisfactory guide for construing the 
grant of 1833. ^ 

(50) The fact that Shujat Ali accepted the 
interpretation p it on the grant of 1833 & that 
persons claiming as co-sharers agreed that he 
should be shown as head of the family do not, 
in my view, preclude the latter or their des¬ 
cendants from saying that the grant of 1833 
was heritable. For, at best, whatever they 
said a mourns only to gratuitous admissions & 
as such has no binding force. 

u (5 A!< The lnference that would follow from 
all this must be that the grant conferred by 
the sanad of 1833 was permanent & hereditary. 
That being so shujat Ali could not destroy 
the rights of the other members of the family 
by accepting a fresh grant from the Govt. 
This wou d follow from the decision In ‘Rao 
v * Mt * Ga henabai’, 15 NLR 176: 

‘Oh IR <;i 6) H 1919 PC 100) ’ B 1S trUe ’ 85 heW to 
/o v* Raghubans Kunwar*. 27 All 634: 

to PC) ’ that 5 holder sotely entitled 

can surr 4 ender a grant & accept a 
fresh one on new terms. But then, where 

“estate, as here, the su?- 
re^der to be effective has to be by all or bv 
one representing all. Here, it Is not even the 
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case of the deft that the sanad of 1833 was at 
all surrendered. His case is that it had ex¬ 
pired. In the circumstances, the question of 
surrender does not arise. Even if it did, I 
would say that as there is no proof of surren¬ 
der of the grant of 1833, the grant of 1910 can¬ 
not affect the rights of those who claim under 
that of 1833 

(52) Even though this is my view, it helps 
the pltfs very little. The reason for my saying 
this is that Amin Ali, the grandfather of the 
pltfs, had predeceased Najaf Khan who held 
the estate without the co-partnership of any 
one. It is a well known principle of Moham- 
madan law that if any of the children of a man 
dies before the opening of the succession to 
his estate, leaving children behind, these grand¬ 
children are entirely excluded from the inheri¬ 
tance by their uncles & aunts. This is what 
their Lordships of the P. C. have stated in 
'Moolla Cassim v. Moolla Abdul Rahim’, 33 Cal 
173 at p. 178: (32 IA 177 PC). Clearly, there¬ 
fore, the whole of Amin Ali’s line is excluded 
from succession to the estate. 

(53) I would add that whatever the position 
prior to the surrender of Dongartal by Zuman 
Khan, the effect of the surrender was to put 
an end to all the rights founded on the grant 
of Dongartal. No doubt, the Bhonsles conti¬ 
nued to pay the net income of the taluk to 
Zumaa Khan but that was clearly an act of 
grace. The grant by the British of taluk 
Gondi was thus not a continuation of an old 
& subsisting grant but a fresh grant no doubt 
made because of certain historical claims of 
a family some of whose members held a res¬ 
ponsible office in the past. I am therefore of 
the view that the estate which Najaf Khan got 
under Ex. 2 D-9 was unencumbered by the 
rights of those who may have had a claim on 
Dongartal. 

(54) The pltfs, however, seek to get out of 
the difficulty resulting from the fact that Amin 
Ali died before Najaf Khan by making a plea 
that they are governed by Hindu law which is 
now modified in the arguments before us as 
the customary law applicable in the land of 
their origin. This argument is clearly an after¬ 
thought. For, what the pltfs did allege in the 
first Ct was that they were governed by Hindu 
law & even went to the length of saying that 
the Mohammadan communities who have re¬ 
sided on the Satpura plateau during the last 
two centuries have allowed themselves to be 
governed by Hindu law in the matter of suc¬ 
cession. No evidence was referred to before us 
by the learned counsel to substantiate this 

^ (55) That apart, I do not think there is any 
substance in the point. The family no doubt 
hails from the North but it is not kn o^ 
exactly from which particular locality. The 
learned counsel for the pltfs referring to three 
decisions of the late Chief Ct of the Punjab 
argues that the Pathans of the border districts 
are governed by “Customary law” & that 
amongst them the right of a son to represent 
his father in the matter of succession is recog¬ 
nised. Those decisions are ‘Faiz Talab v. Karm 
Khan’, 80 PR 1882. ‘Mir Azam v. Sher E^t, 
3 PR 1890. & 'Painda Khan v. Shahwali Khan, 
99 P R 1893. 

( 56 ) ?'be first of these cases related to the 
Pathan zamindars of the Attock Tahsll. In 


respect of them it was found that there is a 
custom whereunder the right of representation 
accrues to grandsons in the presence of an uncle 
when their father has predeceased their grand¬ 
father. 

(57) In the second case, it was found that 
the defts who belonged to the Abbas Kheyl 
Pathans of Bannu Tahsil, had failed to dis¬ 
charge the burden of proving that by custom 
first cousins of a deceased Pathan succeeded 
to his property to the exclusion of the child¬ 
ren of a first cousin who died before the de¬ 
ceased. 

(58) The third case follows the second & 

lays down that the nearest collaterals exclude 
those more remote in cases of collateral suc¬ 
cession. • . . 

(59) None of these cases is of any assistance 
to the pltfs in the absence of any proof as to 
the exact place of the origin of their family. 
For, customs vary from place to place & a 
person who relies upon a particular custom 
must prove that his family originated from a 
place where the particular custom is in vogue. 
This question has been considered in ‘Mt. Samon 
v. Shahu’, 17 Lah 10: (AIR (22) 1935 Lah 93) 
where me learned Judges say that there is no 
such thing as “general customary law” known 
to the Legislature & that the party who relies 
upon a custom must prove, in the first instance, 
that custom furnishes the rule of decision & 
secondly what that custom is. They also lay 
down that there is no presumption that a 
particular tribe in a particular locality is gov¬ 
erned bv the custom which governs a great 

many other tribes in the th£ 

other localities. I respectfully agree withi tWs 
view & hold that the pltfs have utterly Med 
to lay any material before us In proof of the 
alleged custom. 

(60) In the circumstances, therefore, I hold 
that the pltfs have no interest In the Gondi 


Si) I shall deal with the malguzari & muafl 
aees later. But I think at this stage I may 
?ny advert to the pltfs 1 plea regarding suc- 
iion to the diwanship by custom even though 
in the conclusion which I have set out in 
previous paras of this Judgment, it is not 
essary to do so. 

62) The learned counsel for the pltfs con¬ 
ed before us that there is noevidencewhat- 
Sr of custom regarding the election to 
ranship prior to 1876. But he says that 
re are P three instances furnished in the yea s 
6 1879 and 1907 which are sufficient to prove 
custom of election alleged by them, 
fin a custom in order that it may super- 
fthe ordinary law. must, besides being rea- 
nhlp be ancient as well as certain. O 
istion whether a custom ihou ‘ d dl a S e ° re ^^f 

All 87: 
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be valid it must be immemorial in addition to 
being reasonable & certain. 

(64) I need not express any opinion upon 
this particular matter as, in the view of their 
Lordships of the P. C. as expressed in 'Umrith- 
nath v. Goureenath’, 13 MIA 542 at pp. 549, 
550: (6 Beng LR 232 PC), immemorial usage 
need not be proved in the case of a family cus¬ 
tom where the family is of a comparatively 
recent origin. 

(65) Prom this it would follow that as re¬ 
gards a family custom the evidence regarding 
its existence need not (&, indeed, it cannot) 
go beyond the time when the family was 
founded. The family to which the parties be¬ 
long was founded by Raj Khan. But of course 
he never held the office of Diwan. We know 
that the first Diwan was Mohammad Khan who 
was appointed to this office by the Bhonsles 
in the year 1743 A. D. The custom, if any, 
must have originated after the death of Moham¬ 
mad Khan which took place in the year 1761. 

(66) The evidence adduced in the case is that 
elections to the diwanship were held in the 
years 1876, 1879 & 1907. There is no evidence 
of election prior to 1876. On the contrary, we 
know for certain that Najaf Khan was not 
elected to the diwanship but that he was chosen 
by the British to receive the grant of 1833. 

(67) The predecessors of Najaf Khan, who 
held Dongartal, far from being elected to the 
office of Diwan were the Governors for the time 
being of Seonl Chhapara appointed by the 
Bhonsles. Every predecessor of Najaf Khan 
held Dongartal in his capacity as Governor of 
Seoni Chhapara. 

(68) The conclusion therefore must be that 
the alleged custom of election did not originate 
before the year 1876. Even if it did, there are 
only three instances thereof. Their Lordships 
of the P. C. have held in 'Chandika Bakhsh v. 
Muna Kunwar’, 24 All 273: (29 IA 70 PC), 
that a family custom, which is in derogation of 
the ordinary law in force in a territory where 
the parties reside, cannot be taken as proved by 
four instances of that custom of comparatively 
modern date. Here since we know that the 
family was founded in the year 1701 or so, 
the instances of the alleged custom, of which 
the earliest is of 1876, must be regarded as 
modern & the custom held as not proved. 

(69) Again, the pltfs are themselves not cer¬ 
tain as to what the precise custom of election 
is. In the plaint as originally presented the 
custom pleaded was that the Diwan was elected 
from amongst the sons of the last Diwan. This 
was amended four months later, L for the word 
"sons” the word “rightful heirs, i.e., any male 
member of the family or male blood relations 
or any male lines descending from common an¬ 
cestor" were substituted. A little later, they 
stated in their additional written statement 
that the custom was that all adult male mem¬ 
bers of the family, whether legitimate or ille¬ 
gitimate & whether they themselves are right¬ 
ful heirs of the last holder or not, used to 
elect the Diwan from amongst the rightful 
heirs. 

(70) In the arguments It was suggested at 
one stage (that is when the appeal was argued 
before the late Sen J. & myself) that the elec¬ 
tion had to be unanimous. At another, it was 
said that it need not be unanimous. Then, 
again, while it appears from the plaint that 


the Diwan was the holder of an impartible 
estate, it was urged in argument that his status- 
was only that of the manager of a family. 

(71) It will thus be seen that the pitfs can¬ 
not make up their minds as to what the pre¬ 
cise custom was. A custom of which the par¬ 
ties have no clear idea cannot be regarded as 
certain. Such a custom cannot be allowed to 
override the ordinary law. 

(72) FinaLly, I may point out that at no time 
prior to 1930 has any member of the family 
set up this alleged custom of election. Exhibit 
2 D-5 is an appin made by the pltfs themselves 
to the Comr, Jubbulpore Division, on 14-10-1921 
for raising their maintenance allowance. Far 
from making any reference to the custom of 
election therein, what they have stated is: 

“.in accordance with the provisions of 

the estate sanad the 'Govt pleased to nominate 
& appoint’ from the family a deserving suit¬ 
able man as the head of the family with the 
title of Diwan. M 

It was only after the death of Shujat Ali that 
the pltfs & some other persons made a refer¬ 
ence to the alleged custom of election. 

(73) When mutations were effected after the 
respective deaths of Mohammad Ali, Bakhta 
Ali & Najaf Khan, the members of the family 
agreed that the name of only one person should 
be recorded as the holder of the Ubari vil¬ 
lages. There is no evidence to show that on 
any of these occasions it was said that they 
wanted mutation to be made in this way be¬ 
cause of the existence of a family custom. 
Therefore, the most that would follow from 
the mutation entries is that on three occasions 
only one person was recorded as the holder 
of the Ubari villages by agreement. That, in 
my opinion, is not evidence to prove the 
alleged custom of election. 


(74) Indeed, I think that the so-called cus¬ 
tom is merely an afterthought to meet the situ¬ 
ation created by the sanad of 1910. For all 
these reasons, I hold that the pltfs have failed 
to prove the custom of election. 

(75) I shall now briefly deal with the pltfs' 
cflaim to the malguzari villages. They con¬ 
tend that these villages do not partake of the 
character of the Ubari estate & therefore they 
are entitled to a partition & separate posses¬ 
sion of their share in them which, according 
to them, Is J, 

(76) It is common ground that the malguzari 
villages were acquired after the death of Bakhta 
All & that almost the whole of the family 
income was derived from the Ubari villages. It 
would therefore follow that these malguzari vil- 
a ? es ^ wou ^ ^ Property of those persons 
who have an interest in the Ubari estate. Upon 
the view which I have taken, the pltfs have 
no interest In the Ubari estate. It is therefore 
obvious that they cannot have any interest 
in the malguzari villages. 

.. however . argued In their behalf 

that Bakhta All, Mohammad Ali & Shujat All 
had admitted the title of their (pltfs 1 ) father 
Rlaz All. 


(78) We need not enquire whether Bakhta 
AU made any admission for the simple reason 
that no malguzari villages were acquired by the 
family before his death. Actually, there is no 
admission by Mohammad AU of Rlaz AU's title 
to any of the malguzari villages. On the can- 
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fcrary, as I would indicate presently, he ap¬ 
pears to have denied it. 

(79) The learned counsel, however, referred 
us to Ex. P-10 which is a copy of the report 
of the Tahsildar, Seoni, with the D. C’s. order 
thereon dated 16-11-1879, concerning the Ubari 
villages. There it is mentioned that Diwan 
Mohammad Bakht Ali died on 20-9-1879 leaving 
nine persons (amongst whom is mentioned pltfs’ 
father Riaz Ali) & that all the members of 
the family agreed to the mutation of names 
being effected in favour of Mohammad Ali. The 
D. C. thereupon mutated the Ubari villages in 
the name of Mohammad Ali. There is no re¬ 
ference to any statement by Mohammad Ali 
in this document nor to any malguzari villages, 
for none had been acquired at the date of this 
order. It has therefore no bearing on the point. 


(80) After the death of Mohammad Ali, muta¬ 
tion proceedings were started in respect of the 
malguzari villages which were acquired during 
his life-time. Exhibit, P-11 is a copy of the 
order of the D. C. dated 2-12-1907 concerning 
the matter. It recites that the Govt have re¬ 
cognised the shares of nine persons in the 
estate left by Mohammad Ali. One of these 
nine persons was Riaz Ali. The order also re¬ 
cites that all these persons have expressed their 
wish that Shujat Ali should be recorded as 
proprietor on behalf of the family of all the 
Ubari villages & exclusive proprietor of six vil¬ 
lages & that of the rest of the malguzari vil¬ 
lages, all the nine co-sharers should be re¬ 
corded as Joint proprietors. Mutations were 
effected in accordance with the wishes of the 
members of the family expressed before the 


D. C. 

(81) The remaining villages referred to in the 
D. C.’s order could not number more than 13. 
The reason for saying so is that out of the 30 
set out in Appen (B) of the plaint, two are 
muafi, three were acquired by the Ct of Wards 
•pendente lite\ six are those admitted in Ex. 
P-11 to be the exclusive property of Shuajt Ali & 
six others were acquired by the Ct of Wards 
during the life-time of Shujat Ali — vide Ex. 
P-12 (copy of the order of the Tahsildar in the 
mutation proceedings taken up after the death 
of Shujat Ali). This is not disputed by the 
Dltfs. 

(82) The question then is whether the state¬ 
ment of Shujat Ali that, amongst others, Riaz 
Ali should be recognised as joint proprietor of 
18 malguzari villages is of any avail to the 
pltfs. It is clear from the decision in 'Muham¬ 
mad Imam Ali v. Hussain Khan’, 26 Cal 81: 
(25 I A 161 PC), that an admission could not 
confer a title on Riaz Ali but would only shift 
the burden on to the deft to prove a want of 
title in the pltfs who claim through Riaz Ali. 
Here, the established facts are that these vil¬ 
lages were acquired by Mohammad Ali & that 
the only source from which he could have 
made the acquisitions was the income from the 
Ubari villages. But as Riaz Ali had no inter¬ 
est in the Ubari villages, it follows that he 
could have no semblance of title to the mal¬ 
guzari villages. These villages .therefore, passed 
to Mohammad All’s heirs, upon his death, k 
they could get rid of their title to them only 
bv effecting a transfer in one of the modes 
permitted bv law (See ‘Girdhar v' Firm Moti- 
lal ChampaUJ*. ILR (1941) Nag.615 at pp. 618- 
-819: AIR (28) 1941 Nag 5). Admitting some 


one’s right, when m fact he has none, is not 
one of them. 

(83) Apart from the fact that the admission 
of Shujat Ali is of little help to the pltfs, I 
may also point out that, as observed by their 
Lordships of the P. C. in Chokhey Singh v. 
Jote Singh’, 31 All 73 at p. 79: (12 OC 288 PC), 
mutation of names by itself confers no pro-i 
prietary title upon a person. For, as their Lord- 
ships have observed in a later judgment — 
'Nirman Singh v. Rudra Pratab Narain Singh’, 
48 All 529 at p. 539: (AIR (13) 1926 PC 100) 
— proceedings for the mutation of names are 
not judicial proceedings in which the title to 
& the proprietary rights in immovable property 
are determined. Such proceedings, according 
to their Lordships, 

“are much more in the nature of fiscal in-, 
quiries instituted in the interest of the state! 
for the purpose of ascertaining which of the! 
several claimants for the occupation of certain 
denominations of immoveable property may be 
put into occupation of it with the greater con¬ 
fidence that the revenue for it will be paid.” 


(84) Thus, there is no evidence of the pltfs* 
title to or of their actual physical possession 
over any of the villages. On the contrary, the 
evidence is that they have no title & were not 
in actual physical possession of any of them. 
There was therefore no possibility for them to 
acquire title by adverse possession. For these 
reasons, I am of opinion that the pltfs have 
no claim whatsoever to the malguzari villages. 

(85) The muafi villages no doubt stand on a 
different footing from the malguzari villages 
as they were granted by the Bhonsles to the 
widow of Zuman Khan. But even then, they 
would be on the same footing as Ubari vil¬ 
lages, & the pltfs* grandfather having pre¬ 
deceased Najaf Khan, they can lay no claim to 
the muafi villages. 

(86) I shall now briefly deal with two small 
points taken by the deft. One is based on S. 
42, Specific Relief Act k the other is that of 
limitation. 

(87) The deft contends that since the pltfs 
were not in possession of the Ubari villages at 
the date of suit, it was not sufficient lor them 
merely to sue for a declaration of the title 
of pltf 3 Adil Ali to hold the property as Diwan. 
It is contended on behalf of the pltfs that as 
possession was with the Ct of Wards, that as 
it was stated in the written statement that the 
pltfs were stiff the wards of the Ct of Wards & 
that as the possession of Ct of Wards must also 
be deemed to be in their behalf, it was not 
necessary for them to sue for possession. 

(88) It is true that when the estate was 
first taken by the Ct of Wards in their charge 
under Ex. P-5, the name of Riaz Ali was men¬ 
tioned as one of the wards. It is als ^ true 
that after his death the estate was 

to be held on behalf of the? pltfs. But then 
there is the fact that in the year 1930,,.e.. 
after the death of Shujat Ali the notifl^tlon 
relating to the assumption of charge of the 
estate by the Ct of Wards refers to the deft 
alone & makes no reference to the pltfs or 
any other member of the family. I 
fore clear that the possession of the estate by 
the Ct of Wards was on behalf of the deft alone 
& that the pltfs were out of possession at the 

date of suit. 
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(89) The relief for a declaration is set out 
thus by the pltfs: 

“a decree against the defts for a declaration 
that pltf Adil Ali k not the deft Najaf Ali 
Khan is entitled to hold the estate as Diwan & 
that the Ct of Wards’ superintendence & 
management is for k on behalf of the pltfs.” 
From this it is clear that they want two 
declarations one that the pltf Adil All is en¬ 
titled to hold the estate as Diwan & the other 
that the Ct of Wards' superintendence is on 
behalf of the pltfs. 

(90) It is implicit in the second declaration 
that the order of the Govt superseding the 
notification under which the Ct uf Waids first 
assumed charge of the estate is void k ineffec¬ 
tive. If the Ct ultimately found the pltfs en¬ 
titled to the relief, it could grant the declara¬ 
tion k the Govt would be bound to give effect 
to the order of the Ct k withdraw the subse¬ 
quent notification. That done, the possession 
of the Ct of Wards would enure to the benefit 
of the pltfs. Therefore, in my view, it was not 
incumbent upon the pltfs to sue for possession 
also. 

(91) This view is based upon the decision of 

their Lordships of the P. C. in ‘Robert Fischer 
v. Secretary of State’, 22 Mad 270 at pp. 282- 
283: (26 IA 16 PC). In that case the pltf 
sued for a declaration that a certain order 
passed by the Govt cancelling a previous order 
of the Collector was invalid. It was contended 
that since the pltf did not ask for the fur¬ 
ther relief that the Collector’s order should be 
restored, the suit ought to be dismissed under 
the proviso to S. 42, Snecific Relief Act. Their 
Lordships observed: * 

“But even assuming that the Specific Relief 
Act applies to such a suit as this, what is the 
result? What further relief can be re¬ 
quired? If the so-called cancellation is pro¬ 
nounced void, the order of the Govt falls to the 
ground k the decision of the Collector stands 
good & operative as from the date on which it 
was made. The validity of the decision is not 
impaired or affected merely by destruction or 
multilation of the entry in the Collector’s book. 
•Cancellation in obedience to illegal commands 
of the Govt can have no more effect than can¬ 
cellation made at the dictation of a lawless 
mob which the officer in charge has no power 
to resist.And so the cancellation or obli¬ 

teration, if there was actual cancellation or 
obliteration, would be virtually effected k the 
temporary cloud upon the decision cleared 
away. But then it was asked, — what would 
happen if the Collector ignored the order of 

the Ct?.It is highly improbable that any 

officer of the Govt would set the Ct at defiance. 
It is impossible to suppose that the Govt 
would countenance such conduct as that.” 

These observations would apply to the present 
case & I think the Govt would have taken 
appropriate steps to give effect to the ultimate 
order of the Ct. 

(92) It is however said that the Ct of Wards 
having relinquished possession of the estate 
during the pendency of the suit it was obli¬ 
gatory upon the pltfs to amend their claim. 
It seems to me that this argument is without 
force because what the proviso to S. 42 con¬ 
templates is the position as obtaining at the 
date of the suit & not subsequently. I may 
refer to ‘Hurmat Ali v. Tufail Mohammad’, 16 

1951 Nag./49 & 44 


Lah 729 : (AIR 122) 1935 Lah 332), where it 
was observed: 

“Reading the proviso with the substantive 
part of the section it becomes clear that the 
prohibition contained in the proviso relates to 
the period of time when the suit is instituted 
k not to a subsequent period. Under the sub¬ 
stantive part of the section any person entitled 
to any right as to any property may institute 
a suit against any person denying or interested 
to deny his right k the Ct may in its discre¬ 
tion make therein a declaration that he is so 
entitled. It is clearly provided for in this part 
of the section that the pltf need not in such 
suit ask for any further relief. Tile proviso 
enacts the prohibition against the grant of 
such declaration k lays down that where the 
pltf, being able to seek further relief than a 
.m^ere declaration of title, omits to do so no 
declaration shall be made in his favour. Read¬ 
ing, therefore, the words occurring in the sub¬ 
stantive Dart of the section *& the pltf need 
not in such suit ask for any further relief* 
with the words occurring in the proviso 'being 
able to seek further relief than a mere declara¬ 
tion of title, omits to do so’, no doubt remains 
in our mind that the words occurring in the 
proviso are merely explanatory of the conces¬ 
sion granted to the pltf in the substantive por¬ 
tion of the section. If, therefore, at the time 
when the suit is instituted, the pltf is not able 
to seek any further relief than a mere declara¬ 
tion of title, he need not in his suit ask for 
any further relief k his suit will be competent 
under the substantive portion of S. 42.” 

I am in respectful agreement with these obser¬ 
vations & am of opinion that the pltfs* suit as 
laid was maintainable. 

(93) On the question of limitation, it is argued 
on behalf of the deft that as the claim to the 
Ubari villages put forward by Riaz Ali was 
denied by Mohammad Alt as long ago as In 
the year 1895, the suit in so far as the first 
two reliefs are concerned is barred by time. 

(94) What happened in the year 1894 was 
that Riaz Ali & his brothers* sons made an 
appln to the D. C., SeonI, alleging that Moham¬ 
mad Ali, who was in possession of 91 villages 
of the Gondi taluk, did not provide sufficiently 
for their maintenance k that they desired to 
have 1/3 share of the whole estate made over 
to them. The D. C. thereupon ordered that 
they should first apply for mutation of their 
names for each of the villages In which they 
claimed a share. Accordingly, they made such 
an appln k the D. C., holding that they were 
joint proprietors of these villages along with 
Mohammad Ali & that mutation of their names 
was necessary to enable them to obtain a par¬ 
tition, ordered that their names be recorded 
as co-sharers in each of the 89 Ubari & 2 muafi 
villages. 

(95) Mohammad All went up in appeal to the 
Comr who set aside the order of the D. C In 
his order (Ex. 2 D-30) the Comr observed that 
as the claimants had not asserted that they 
had come Into possession of the villages & as 
there was no evidence regarding a change of 
possession since the year in which Mohammad 
Ali came Into possession, there was no case for 
mutation of names at all. He further observed 
in his order that the rights of the cadet mem¬ 
bers of the family In the family property could 
not be absolutely pronounced upon without & 
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regular judicial enquiry & that the proper 
oourse for the D. C. was to ask the claimants 
to establish their claim to separate enjoyment 
of 1/3 of the estate in a civil suit or to resort 
to arbitration. According to him: 

"This is pre-eminently a case in which the 
points of title or of proprietary right must be 
settled by judicial enquiry: & even if the appcts 
were to apply for partition on the strength of 
their having been registered as co-sharers, the 
appln would probably have to be rejected under 
S. 136-G..Land Revenue Act until the question 
of title has been determined by a competent 
Ct.” 

(96) It is clear from this order that Moham¬ 
mad Ah had denied the right of Riaz Ah & 
liis nephews to a share in the estate. There 
was thus a cloud on their title & therefore a 
cause of action accrued in their favour to sue 
for a declaration of their title. To such a suit 
Art. 120, Limitation Act would apply, & unless 
brought within six years of the accrual of the 
cause of action, it would be barred by time. 
Or, again, consequent on the denial of title, 
it was open to Riaz Ah to sue for possession 
of his share within twelve years from the date 
of the denial of his title. The present suit is 
far beyond this period & also the period pres¬ 
cribed by Art. 120 & is therefore barred by time. 

(97) The learned counsel for the pltfs, how¬ 
ever, says that the order of the Comr did not 
throw any cloud on Riaz Ali’s title & so he 
was not bound to bring a suit for declaration. 
It is not the order but the definite attitude 
taken by Mohammad Ah, who was then in pos¬ 
session of the estate, which afforded a cause 
of action to Riaz A1L The learned counsel then 
refers us to Ex. P-139 which is a copy of the 
notice dated 6-4-1907 published under the sig¬ 
nature of the Comr, Jubbulpore Division, con¬ 
cerning the assumption of the superintendence 
of the property in suit by the Ct of Wards. In 
that notice Riaz Ah is mentioned as one of 
the co-proprietors of the property referred to 
in the notice. According to the learned counsel 
this shows clearly that the right of Riaz All 
was fully accepted by Govt & so he had no 
oause of action whatsoever to bring a suit. But 
then there is Ex. P-137 which is a copy of the 
letter addressed by the Comr to the D. C. re¬ 
quiring him to include in the draft notification 
the names of all the members of the family 
who had signed the appln for assumption of 
management of the estate by the Ct of Wards. 
That being the reason for the inclusion of the 
name of Riaz All, the fact that his name was 
included in the notification does not help the 
pltfs at all. 

(98) The learned counsel then refers to the let¬ 
ters Exs. P-93 to P-101, addressed by Mohammad 
Ali to Riaz Ali in order to show that Mohammad 
All regarded Riaz Ali as a sharer in the estate. 
These letters are spread over the years 1900 
to 1905. They show that Mohammad Ali used 
to discuss questions relating to the estate with 
Riaz Ali & sometimes ask him to visit him In 
Seoni They also contain Instructions to Riaz 
Ali in the matter of management of the pro¬ 
perty at the village where he usually used to 
live. In one letter. Ex. P-100, however, there 
is a reference to the situation resulting from 
the refusal of 6ome members of the family 
^presumably Including Riaz Ali) to Join in the 
execution of a mtgt deed. There is alto a sug¬ 


gestion there that Riaz Ali should run down to 
Seoni & find a way out of the difficulty which 
arose because of what had happened. It is 
possible that because of the insistence of cer¬ 
tain creditors, Mohammad Ali wanted all the 
adult male members of the family to Join in 
the execution of the mtge deed & not because 
he accepted their title to the property. It 
would also appear that Riaz Ali was helping 
Mohammad Ali in the management of the 
estate & that is why he was giving him instruc¬ 
tions from time to time & calling him to Seoni 
for consultation & so on. Probably that is the 
reason why he had asked him to come to Seoni 
& find a way out of the difficulty occasioned 
by his failure to obtain any money on the secu¬ 
rity of the estate. I am not prepared to inter¬ 
pret this letter as making an unequivocal ad¬ 
mission of the rights of Riaz Ali & as such I 
do not think that it affects the question of 
limitation. 

(99) The bar of limitation was not sought to 
be set up in arguments in respect of the mal- 
guzari villages. 

( 100 ) Though the point was not taken, I 
would like to observe that under S. 23, Limita¬ 
tion Act the principle underlying it would not 
apply to a case of this type because, in my opi¬ 
nion, the criterion for the applicability of that 
section is not whether the right is a continuing 
one but whether the wrong is a continuing one. 
The wrong here alleged is the denial of title. 
No sooner was it done than the cause of 
action arose & having thus arisen, time com-B 
menced to run. The mere fact that, after 5 
denying Riaz Aii’s title, Mohammad Ali con¬ 
tinued in possession of the property to the 
former’s exclusion does not amount to a conti¬ 
nuing wrong. I may mention that the deci¬ 
sions in ‘Rajah of Venkatagiri v. Isakapalli 
Subbiah’, 26 Mad 410, & ‘Krishnaji v. Anajee 
Dhondajee’, 54 Bom 4: (AIR (17) 1930 Bom 
61), support the view which I have taken. 

( 101 ) I will now briefly refer to the pltfs* 
claim for a share in the profits of the estate. 
That claim is undoubtedly based on the sanad 
of 1833 because it cannot possibly be sustained 
by the sanad of 1910 which purports to confer 
an impartible estate on the grantee. Even on the 
view that the sanad of 1833 conferred a herit¬ 
able & partible estate, the pltfs, as I have al- 
ready observed, have no interest therein. 
Therefore, they cannot possibly claim any share 
in the profits thereof. 

(102) As regards their claim for maintenance, 
the pltfs have in their favour a finding by 
the lower Ct that they are entitled to it on 
the basis of a custom. This finding is based 
on the supposition that the estate is an im¬ 
partible one. The deft's learned counsel points 
out that the pltfs' claim for maintenance is 
based on two premises - property being Im¬ 
partible & there being a custom for mainten¬ 
ance - & that if either of these disappears, the 
claim must fail. Indeed, I am clear that the 
pltfs cannot claim maintenance unless the pro¬ 
perty is shown to be impartible & the custeu 
for maintenance is proved. If it is partM' 
& they have an interest therein, they will ha 
a right to sue for partition or Joint 

but surely not one to claim maintenmice. The 
pltfs* learned counsel also agreed that it was 
only If his main case that towtete was 
trfble * heritable (* to which they had an 
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interest) failed that they would be entitled to 
maintenance. 

(103) Upon my view that the property Is 
partible & heritable & that the pltfs have no 
interest therein, no question of their right to 
maintenance at all arises, but as the case is 
likely to go further, I think it desirable to deal 
with the matter on the assumption that the pro¬ 
perty is Impartible. 

(104) Assuming then that the estate is im¬ 
partible, I am clear that the conclusion to be 
drawn from the various decisions of their Lord- 
ships of the P. C. is that a Junior member of 
a family has no right of maintenance apart 
from custom or relationship with the holder. 
This aspect of the case has recently been dealt 
with by me in ‘Sukhambai v. Ramsharan' S A 
No. 327 of 1945: (AIR (38) 1951 Nag 323) '& I 
reiterate the view taken there that: 

"While the decisions of their Lordships other 
than those in the two 'Pittapur cases’, ‘Ven¬ 
kata Surya Mahipati Rama Krishna Rao v Ct 
of Wards’, 22 Mad 383: (26 IA 83 PC); ‘Ven- 
kata Mahipati Gangadhara Rama Rao v. Rajah 

f 5 , 1 A 148: (AIR 1918 P C 
81) & Sartaj Kuan v. DeoraJ Kuari’. 10 All 

15 IA S PC) * establish beyond doubt 
that co-ownership of the joint family may exist 

!uct imP ,f rt b e p [ operty - 11 seems clear that a 
distinction must be drawn between present 

& l tu f e . ri Slits of the members of the 
family. This is because of the peculiar charac- 
ter of the property. Thus, while the junior 
have future or contingent rights such 
*?* ri * ht of 1 s Of vlvors hip. they have, apart from 
custom or relationship, no present rights as for 
instance, a nght to restrain alienation or to 
^ maintenance. The relationship must, of 

be SUcb 05 to entltle person to claim 
maintenance from the holder, whether he pos- 
sesses any property or not." P 

U05) As regards the alleged custom of main- 

rtlSfi 1 7°^, d to point °ut that there^re 
SSJZS* Pleadlngs on the point. There is no 
aUegation even that the custom is an IndeSt 
one nor Indeed are we told what toe S 

* 15 it the custom that evei? dS 
cendant of Mohammad Kh ftT i toe first Dlwnn 
was entitled to maintenance? Or is 

SfStSS to® 17 , d f 1 ^udant of Najaf Khi 
J£? ®“S Ued J? maintenance? Or, again kit 
the custom that oniy persons related tho 

r r ‘« on ^ a ss 

wiU n“t P su^ce m nC€ through °“ t ** We 

thiSe^ Zl H&SZ m^SSS 

pojSeoi « 

maintenance throughout his life, 

to claim maintenance was reZCd h! 

Jfohammad Ali & shujat Ali, thafSen toe 

I do , not WWk that the pltfs’ claim in 

this regard is made out or that this Is evidence 
to prove any custom. evidence 
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(107) Where there is no law or custom under 
which a person is entitled to claim mainten¬ 
ance, a mere admission or recognition of his 
claim does not clothe him with a legal right 
to obtain maintenance if in fact he has none 
This clearly follows from the decision of their 
Lordships of toe P. C. in ‘Lala Muddun Gopal 
v. Khikhindu Koer’, 18 Cal 341: <18 IA 9 PC). 
in that case, between two surviving brothers 
of a Mitakshara family, the action of toe elder 
to the younger, who had been bom deaf & 
dumb, was such as to recognise for some years 
that the latter had a joint interest in toe 
family property. Their Lordships declined to 
infer from these acts that the elder brother in¬ 
tended to waive the rights accrued to him in 
consequence ol this disqualification or that his 
acts operated to create a new title in toe 
younger. The following observations of their 
Lordships are pertinent: 

Lordships think it would not be rea- 

famlulfc °. r conducive to toe peace & welfare of 

4 P 0I VL tru ! done out kindness 
ft a ? ec h t ' on *°jaie disadvantage of toe doer of 

™ W by a ^ when » Plain that 

no gift could have been intended.'* 

raa »“ I think that the" way in which 

conferred no nght upon him It even if it did 
this fact alone could not bring S existed 
a custom which would entitle Rlaz All’s des- 

maintenance from the holder 

that ^ Pleading is sum- 

3 t?n^ deoc ! **• ** my opto^n insuffl- 
cient to prove custom. For, as has been oh. 

served by their Lordships of the P c to 

Animal v. Sivanantha Perumal' 

M c MIA 570 at pp. 585-586: (IAsSWl 

^° f ^ence of special usages modl- 

shmdd^t °^ dina, 7 law of succession that they 
snouJd be ancient & invariable* l if ic 

so S ^i iaI ci at t they £hould be established 
by h „ cIear & unambiguous evidence. It is 
nly by means of such evidence that toe cts 
can be assured of their existence 

* be .oaaWttons of antiquity & certainty 
So also the action of the cSofwards 

S’SJSKa* 0 “ rtato re,,tiTK 15 

must fail pltfs clalm for maintenance 

S-SS-ss* 

(4) provides as follows* Tliep ® 

afS aeri^, 1 ” “'i 0regotas <*>»*« "hall 

wSaSssSf? a 

asSSaSsTsSa 

by written order direct tar th^T^?i* Gov * “ay 
(a) Krery persoTwho haTL^ 111 *, 11 ^ 6 ot 
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under Cl. Ill from succeeding to or holding the 
estate; 

(b) The widows (if any) until their remar¬ 
riage, the unmarried daughters (if any) until 
their remarriage; & 

(c) Such other members of the family: 

(i) of the last or any previous male holder 
of the estate, & 

(li) of any male person who has been excluded 
as aforesaid, as should in the opinion of the 
Local Govt receive maintenance.” 

Under this clause ii is only the person whose 
right has been recognised by the Govt who can 
compel the holder to pay him maintenance. So, 
if the pltfs have any right, they have to move 
the Govt & not to come to Ct straightaway. 
Of course, if a person's right is wrongly denied 
by Govt, he can sue for a declaration but that 
is another matter. 

(111) Since the pltfs, in iny view, have no 
right to claim maintenance, no question of en¬ 
hancing their maintenance arises. Indeed, 
under the grant a person can only draw such 
maintenance as the Govt fixes lor him. The 
matter being one for Govt the civil Ct would 
have no jurisdiction to deal with it. 

(112) For all these reasons, I am of opinion 
that the pltfs have not succeeded in establish¬ 
ing any part of their claim. Accordingly, I 
uphold the decree of the Ct below & dismiss the 
appeal with costs. 

(See genealogical table on page 341.) 

(113) BOSE C. J: I agree generally with 
the conclusions of my learned brother but pre¬ 
fer to write a separate judgment because I am, 
with respect, unable to accept his interpretation 
of Ex. 2 D-9. In my opinion that document 
conferred only a life estate on Diwan Moham¬ 
mad Najaf Khan & possibly a second life estate 
after him on his son. 

(114) The word “Istimarari” is inconclusive, 
therefore we must look to the other parts of 
the document &, if necessary, to the surround¬ 
ing circumstances; but here, as In all other 
cases of construction, the first thing is to look 
to the document itself & to regard it as a whole. 
The cases which construe the word “istima- 
rari” have been collected by my learned bro¬ 
ther, so I need not cite them again. But 
“istimarari” is not the only word there. The 
word ‘jaghir’ has also been used & (except in 
Hyderabad where a special custom prevails: see 
‘Vinayakrao v. Shriniwasarao’, ILR (1942) Nag 
526 at p. 529: (AIR (28) 1941 Nag 334).) 
‘jaghir* connotes a life estate unless there is 
clear intention to the contrary in the grant. 

(115) In ‘Ram Narayan Singh v. Ram Saran 
Lai*, 46 Cal 683 at p. 692: (AIR (5) 1918 PC 
203) their Lordships of the P. C. said that 

“There can be no doubt that a jaghir must be 
taken ‘prima facie’ to be an estate only for life, 
although it may possibly be granted in such 

terms as to make it hereditary.But the 

terms which will make the grant of a Jagir a 
grant of an estate of inheritance must, if they 
are to be considered alone, be terms ‘which are 
not ambiguous’, & must clearly show whether 
it was intended by the grantor that the right 
of inheritance should be general or should be 
confined to a particular class of heirs.” 

And at p. 691 their Lordships said that the 
H. C. 


“rightly held that the grant of a jagir ‘with¬ 
out any words to show that it was not for life 
only’ would be a grant only for the life of 
the grantee”. 

(116) In an earlier P. C. case ‘Gulabdas Jug- 
jivandas v. The Collector of Surat’, 3 Bom 186: 
(6 IA 54 PC) their Lordships laid down the 
same general rule at p. 190. The grant in 
that case was in these words: 

"Under these circumstances it has appeared 
incumbent & proper.that some suitable pro¬ 

vision should be made as a subsidy for the ex¬ 
penses of the above-mentioned Mir Najamood- 
din Khan 4 & his descendants’; that is to say, 
by reason of close relationship, & being des¬ 
cended from the same ancestors as those of the 
Nawabs of the maritime city of Surat; there¬ 
fore, this has been settled.as follows: that 

Mir Najamooddin, ‘with his children or des¬ 
cendants’.shall receive (etc.).Hereafter 

should it be necessary for the Govt to resume 
the above-mentioned jaghir, given on account 
of maintenance or otherwise, the amount of the 
income thereof shall be received by the above- 
mentioned Khan, ‘& his children or descen¬ 
dants’. " 


(117) Their Lordships held that this gave 
only a life interest to the grantee & that 

“ 'each* of the descendants of the Buckshee, 
who took the jagir, took it for life only”, (p. 191). 

(118) Their Lordships conceded at p. 189 that 

“This question depends upon the construc¬ 
tion of the sanad; but that construction may 
be aided by a consideration of the surround¬ 
ing circumstances, & of the occasion on which 
it was granted.” 

But their Lordships held at p. 191, despite the 
reference to the “children or descendants” of 
the grantee that 

“there is no statement that they were granted 
on terms which would make them hereditary.” 
They also said at p. 191: 


“It is true that the Nawab speaks of them 
laving belonged to the Buckshee so long that 
;hey might be considered as his property, but 
;heir Lordships 'cannot regard this statement 
is anything more than a recognition that in all 
irobability upon his death the Jaghirs might, 
is no doubt was often the custom, have been 
continued to his heirs or to some of his suc¬ 
cessors’ by the Native Govt, possibly on the 
layment of a fine; & they agree with the 
rl. C.. that, so far from the presumption being 
;hat the Buckshee had an hereditary & alien¬ 
able estate, the presumption is the opposite.” 

(119) By way of contrast the P. C. held in 
Dosibai v. Ishvardas Jagjivandas’, 15 Bom 222: 
(18 IA 22 PC), that the grant of a jaghir to 
i man his heirs” conferred a heritable 
estate because of the words of inheritance, & 

% 20 ) rS The origin of the term 'Jaghir’ is given 
n 'Sam v. Ramalinga Mudaliar', 40 Mad 664 at 
3 . 667: (AIR (4) 1917 Mad 281). The word 
was also considered in 'Ramasami v. Tirupatm, 
30 Mad 10: (AIR (13) 1926 Mad 1167). At p. 
L8 Wallace J. said that originally a jaghir 
“was a grant of landed property for life or 
:or a definite number of lives in lieu of pen- 
don for services, usually military, rendered to 
3ovt in order that the grantee may maintain 
i certain dignity & state.” 


« 
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Amin Ali Kban 


Babbta Ali Kban 


I 


I 


Hamid Ali Majid Ali 
Khan Kban 


Riaz Ali 
Kban 


Md. Ali Kban Ajjn Kban Taj Kban 
Hayafe Ri 


Shujat Ali Kban 


I 

Takkeali Kban 


Munir Beg&m 


IshtiaqaJi Khan Saltan Ali Kban 


Beoha Bi 

I 


1 


I 


Abmadali Khan Sabzeali Kban 


Saijad Ali 
Kban 
(Pltf. 1) 


Sakhawafc Aii 
Khan 

(Plfcf. 2) 


A«*il Ali 
Kban 
(Plfcf. 3) 


I 

Ama Ali 
Kban 


i 

Faiazali 

Kban 


Mfc. SoRrabi 

(121) In 'Shekh Sultan Sani v. Shekh AJ- 
modin’, 17 Bom 431 at p. 447: (20 IA 50 PC), 
the P. c. stated that 

“With regard to the expression contained in 
some of the sanads previously cited of the 
grant being to the person named, “his son, 
grandson, &c., from generation to generation", 
it has been observed by many writers of autho¬ 
rity on this subject that 'they do not, as might 
be supposed, impart a fixed hereditary tenure'. 
Colonel Etheridge, in his preface to the narra¬ 
tive of the Bombay Inam Commission, quotes 
the language of Sir Thomas Munro in a minute 
of 15-3-1822, in which he states that the “terms 
in such documents (sanads) ‘for ever', ‘from 
generation to generation', or in Hindu grants, 
•while the sun k moon endure', ‘are mere forms 
of expression’, & were never supposed either 
by the donor or receiver to convey the durabi¬ 
lity which they imply or any beyond the will 
of the sovereign," & in a subsequent minute 

Sir Thomas Munro shows that 
while the seizure of private property by the 
native princes would have been considered un- 
Just by the country, ‘Jaghir grants were not 
regarded by the people in the light of private 
property'. ” 

So also in ‘Aziz-un-nissa v. Tasadduq Husain 
*^.1 23 A 11 324: (28 IA 65 PC), the P. C. 
held that the words “for ever" in a grant were 
not inconsistent *with restriction of the interest 
to the life of the grantee. 

(122) I may observe that in England also 
unless words of inheritance (that is ‘heirs’) are 
used in a grant only a life estate is conferred 
even if the lands are given to "him & his 
assigns to hold ‘for ever See Williams on 
Real Property (Eastwood Edn.) p. 427. 

(123) There is also another rule to be ob- 
iServed in the construction of Crown grants 
namely that they are to be construed in favour 
of the Crown & against the subject. Bearing 
therefore all these rules in mind, where are the 
words of inheritance, that is to say, to the 
grantee "& his heirs" in Ex. 2 D-9? There 
is not a single expression to correspond to that. 
Ne . xt > il “ e ^ rant unambiguous? Again it is 

^ there any expression to show 
definitely that the grant is ‘not* for life? 
Again, clearly not. Therefore it must be cons¬ 
trued as one for life only, or at the outside 
for two lives. Fourthly, what Is the signifi¬ 
cance of the word “permanent” (istimarari). 
It can have no greater force than the words 


Haraze Ali 
Khan 
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Najaf Ali Kban Md. Ali Khan 
(Deft. 2) 

“for ever", or “from generation to generation", 
or “while the sun k moon endure", k these 
do not make a grant hereditary. They are 
"mere forms of expression". But as a matter 
of fact Ex. 2 D-9 gives us an inkling of what ' 
is meant by "permanent" later in the document 
where it is said 

"& to consider him as independent k per¬ 
manent ‘as regards collection of the revenue of 
the said taluqa." 

Next when we turn to the clause 
"so that the benefit of the said Diwan & the 
maintenance of other respectable persons k 
his dependents may thereby oe possible." 
that, in my opinion, negatives any idea of in¬ 
heritance. “Other respectable persons" k “de¬ 
pendants" are not “heirs"; stiU less does the 
exhortation to 

"bestir himself to activity for the improve¬ 
ment of the taluqa k taking with him other 
brothers who are destitute k idle." 
indicate a heritable estate. . Nor can I inter¬ 
pret the exhortation to bring the villages k 
land to the status of Kamil jama as import¬ 
ing words of inheritance. 

(124) Next we have the clause, 

" ‘He’ may thereby pass the remaining period 
of his life in the company of his family & child¬ 
ren.” 

These are clearly personal to the grantee. There 
may or may not be an estate over to the son 
or sons, but if there is, then the fact that the 
son alone is indicated would be construed as 
words of limitation as it was by the Madras 
H. C. in ‘R&masami Kavundan v. Tinipathi 
Kavundan’, 50 Mad 10: (AIR (13) 1926 Mad 
1167), where the grant was to the grantee "for 
three generations". It was held that this meant 
for a definite number of lives; also by the P 0 
where the words were "and his children or des¬ 
cendants". Their Lordships held that that only 
gave a succession of life estates. I am clear 
that on the grant as it stands alone, & apart 
from any other consideration, no heritable 
estate can be inferred. 

.. (125) . When we turn to the previous history 
there is no grant which I can find prior to 

Si-iL 0-9 08,1 be construed as one con- 
fen-lng a hereditary estate. Nor is there any- 

surrounding circumstances to in- 
dicate that anyUiing but a normal life estate 
was >n^d«i« There is therefore no reason why 
wJ l . D ' 9 should be regarded as conferring a 
hereditary estate on the basis of the previous 
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history. Consequently as Ex. 2 D-9 has no clear 
words oi inheritance it must, in my opinion, be 
construed as one for life. Whether it was 
ahic for the life of the grantee's son or sons 
is questlonaole, but it was so construed when 
^ P“ 10 was granted. But even that does 
not help the pltfs. In my opinion Ex. 2 D-9 
terminated either at the death of the original 
grantee or at the latest when the last of his 
sons died. Accordingly it was open to the 
Govt to issue a fresh grant. Ex. 2 D-10, & in 
my opinion the rights of the parties are now 
regulated by that document. 

(126) Except for this I agree with my learned 
brother & would held with him that the appeal 
be dismissed with costs. It be dismissed ac¬ 
cordingly. 

Appeal dismissed. 


A. L E. (38) 1951 NAGPUR 342 (C.N. 99) 

MANGALMURTI AND MUDHOLKAR JJ. 

. Abdul Gani, Appct v. The State of Madhya 
Pradesh, Non-Appct. 

Misc. Petn. No. 38 of 1950, D/- 26-12-1950. 

(a) Criminal P. C. (1898), S. 401 — Sentence 
of imprisonment in default of payment of fine 
— Power to remit. 

There is no scope under S. 401, for merely 
remitting a sentence in default of payment of 
fine. Section 401 empowers the Govt to remit 
in whole or in part a substantive sentence , whe¬ 
ther of fine or imprisonment (because that 
would be punishment for the offence awarded 
by the CO, passed on a person but not imprison¬ 
ment in default of payment of fine. Imprison¬ 
ment in default of payment of fine is suffered 
by a person not because he committed an of¬ 
fence but because he has failed to pay the fine 
inflicted on him for the offence. (Para 7) 

The imprisonment which a person is ordered 
to undergo for non-payment of fine is only a 
contingent imprisonment. By paying the fine , 
before the substantive term of imprisonment 
comes to an end, a person can well avoid under¬ 
going the sentence in default of payment of 
fine. Since the sentence is contingent, it can¬ 
not be tacked on to the substantive sentence , 
at any rate, not till the substantive sentence 
comes to an end. (Para 8) 

In that view, where the Provincial Govt grants 
certain remissions to prisoners undergoing sub¬ 
stantive sentences before 26-1-1950 a prisoner 
whose substantive sentence has not come to an 
end before that date, is not entitled to claim 
the benefit of the remission, in respect of the 
sentence of imprisonment in default of fine to 
which he is also sentenced in addition to the 
substantive sentence. (Para 8) 

Anno: Cr. P. C., S. 401 N. 1, la. 

(b) Criminal P. C. (1898), S. 401 — Remission 
order — Wrong interpretation by Jail Superin¬ 
tendent and order of release — Power of Super¬ 
intendent to correct error. 

When Jail Superintendent erroneously inter- 
pretes Govt’s remission orders and makes an 
endorsement of release on a history ticket, he 
can correct that error. There is no provision 
of law nor any principle which precludes that 
being done. (Para 9) 

Anno: Cr. P. C., S. 401 N. 1. 


ORDER: This is a petn under Art. 226 of 
the Constitution. 

(2) The petnr was convicted of offences under 
Ss. 120 B, 420 & 468/109. L P. C. by a Special 
Tribunal constituted under Ordinance No. 
XXIX (29) of 1943 & Ordinance LI (51) of 1944 
& sentenced on 11-7-1946 under S. 120-B to R.L 
for a period of five years A to pay a fine of 
Rs. 40,000 or, in default of payment of fine, to 
undergo R. L for a further period of 18 months. 
He was sentenced under S. 420, L P. C. to un¬ 
dergo R. I. for a period of two years & to pay 
a fine of Rs. 2000 on each of three counts. In 
default of payment of fine on each of these 
three counts, he was sentenced to undergo R. L 
for a period of six months. No separate sen¬ 
tence was passed in respect of the offence under 
S. 468/109, L P. C. The sentences of imprison¬ 
ment on the petnr were ordered to run con¬ 
currently. 

(3) On 19-1-1950, the then Provincial Govt 
issued an order granting remissions of sen¬ 
tences on a certain scale to persons convicted 
of offences with the exception of some particular 
offences. The remissions were further liberalised 
by another order passed by the Govt on 21-1- 
1950. According to this latter order, prisoners 
sentenced to R. I. up to a term of ten years 
were ordered to be released provided on 26-1- 
1950 they had served half their sentence Inclu¬ 
sive of remissions previously earned. 

(4) According to the petnr, he actually com¬ 

menced serving his sentences on 12-12-1947 A 
states that by 26-1-1950 he had served, including 
remissions, a sentence of four years, one month 
& nine days which was more than half of the 
sentence passed on him A that consequently 
he was entitled to be released from Jail. He 
further points out that the Superintendent of 
the jail had actually endorsed on his history 
ticket under date 26-1-1950. “Released by 
order of Govt, Madhya Pradesh” but that this 
endorsement was later scored out & instead 
another endorsement “Granted sixty days re¬ 
mission of I. R. D." was made by the Superin¬ 
tendent. According to the petnr, the cancella¬ 
tion by the Superintendent of the previous order 
is “extremely irregular, illegal without juris¬ 
diction”. He therefore seeks his immediate 
release from jail. t 

(5) It is quite clear, & the petnr himself 
accepts the position, that the unserved part of 
the substantive imprisonment awarded to him 
was remitted by Govt & that what he has now 
to serve is the imprisonment awarded to him 
in default of payment of fine. According to 
him, the imprisonment awarded in default of 
payment of fine has to be added to the sub¬ 
stantive imprisonment which he was undergo¬ 
ing & it is the aggregate of these two types 
of imprisonment which has to be taken into con¬ 
sideration for the purpose of determining the 
extent of remission due to him. 

(6) It seems to us that there is no substance 
whatsoever in the petnr’s contentions. We have 
seen the order of 19-1-1950 as well as that of 
21-1-1950 issued by the Provincial Govt of C. P. 
& Berar. Neither of these orders remits sen¬ 
tences of fine imposed by Cts upon convicte. 
This was made clear by the Provincial Govt 
in their Memo No. 142-126-III dated 23-1-1950 


1951 


Dashrath Prasad v. Lallosingh 


Nagpur 84* 


addressed to the Inspector-General of Prisons, 
C. P. & Berar, wherein they said that remis¬ 
sions should only be allowed in substantive sen¬ 
tences & not In sentences in default of pay¬ 
ment of fine. It was within the province of 
the Govt to make the clarification as remission 
of sentences under S. 401, Cr. P. C., was en¬ 
tirely within their discretion. In the circum¬ 
stances, we are unable to see how we can inter¬ 
fere in this case under Art. 226 of the Consti¬ 
tution. 

(7) When a person undergoes imprisonment in 
default of payment of fine, it is obvious that 
that imprisonment can come to an end in one 
of these three ways: efflux of time, payment of 
fine or remission of fine. In our opinion, there 
is no scope under S. 401, Cr. P. C. for merely 
remitting a sentence in default of payment of 
fine. For, what that section speaks of is a 
remission of the punishment for an offence. 
Now, here, the punishment is really payment of 
line L under S. 401 what the Govt can do is 
to remit that punishment wholly or in part. In 
other words, what that section appears to us 
to empower the Govt is to remit in whole or in 
part a substantive sentence, whether of fine or 
imprisonment (because that would be the 
punishment for the offence awarded by the Ct), 
passed on a person but not imprisonment in 
default of payment of fine. Imprisonment In 
default of payment of fine is suffered by a 
person not because he committed an offence 
but because he has failed to pay the fine 
inflicted on him for the offence. There is 
thus, in our opinion, a distinction between the 
sentence of imprisonment awarded to a person 
for committing an offence & the sentence of 
imprisonment ordered to be undergone by such 
person in default of payment of fine. 

(8) There Is also an additional reason why we 
think that this petn must fail. The imprison¬ 
ment which a person is ordered to undergo for 
non-payment of fine is only a contingent Im¬ 
prisonment. By paying the fine, before the 
substantive term of imprisonment comes to an 
end, a person can well avoid undergoing the 
sentence in default of payment of fine. Since 
the sentence is contingent, it cannot be tacked 
on to the subs^mtive sentence, at any rate 
not till the substantive sentence comes to an 
end. In that view, it is clear that the petnr 
was not undergoing, before 26-1-1950, a sen- 
tence of imprisonment in default of payment 

oi , l lL Ti l a J tl £ ein & so ' the or ders of 19-1-1950 & 
21-1-1950 which only applied to sentences which 
prisoners were undergoing before 26-1-1950, do 
not apply to the petnr in so far as the sen¬ 
tence of imprisonment in default of payment 

°L fine .,M c° ncerned - The petnr Is therefore 
not entitled to a remission of any part of the 
sentences. 

19) As regards the argument that the Super¬ 
intendent of jail could not validly cancel the 
first endorsement made by him on the petnr's 
history ticket, all that we need say is that 
remissions can be granted by Govt alone & not 
by a Superintendent. When, therefore, a 
Superintendent erroneously interprets Govt's 
orders & makes an endorsement of release on 
a history ticket, he can correct that error. 
There is no provision of law nor any principle 
which precludes that being done. * 

(i§) In this view, we see no reason to Inter¬ 


fere 4: accordingly dismiss this petn. Costs of 
the paper book shall be borne by the petnr. 

V.B.B. Petition dismissed. 
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BOSE C. J. 

Dashrath Prasad Bajooram, Pltf-Applt e. 
Lallosingh Sanmansingh and another. Defts- 
Resps. 

Second Appeal No. 512 of 1946, D/- 22-12-1959. 

(a) Civil P. C. (1903), Appendix A, Form No. 

45 — Mortgage suit — It is not necessary for 
pltf to set out separately that the mtge was 
duly executed and attested. (Para S) 

(b) Evidence Act (1872), S. 68. proviso — Spe¬ 
cific denial, meaning of — General denial of 
mtge — No specific denial as to due execution 

— Presumption as to due attestation. 

To attract the provisions of S. 68. it is not 
sufficient to have a mere general denial. There 
must be specific denial which must mean some¬ 
thing over and above a general denial. (Para 9) 

When a icitness says a document has been 
executed and his statement is not challenged 
regarding the details it would be presumed that 
there was due execution according to law in 
just the same way as when a witness says a 
document was attested it will be presumed 
that it was attested with all the formalities 
which the laio prescribes for t/ia£ particular 
type of document. (Para 8) 

Hence in the case of mtge when there is 
no specific denial as to due execution and 
there is only a general denial of the mtge, the 
presumption as to due attestation can be called 
in aid and the evidence of the mtgee alone 
that the deed was executed by the mtgor would 
be sufficient in law to establish due attestation, 

(Paras It, 15) 

Anno: Evi. Act, S. 68, N. 12, 14. 

(c) Debt-Laws — C. P. and Berar Debt Con¬ 
ciliation Act II (2) of 1933, Ss. 7 and 8 (2) — 
Board acting under S. 8 if can reject applica¬ 
tion under S. 7. 

The Board is not bound to act in the exact 
sequence prescribed by Ss. 7 and 8. When the 
matter is first considered the Board after 
examining the debtor may reach the conclu¬ 
sion that it is desirable to attempt to effect « 
settlement and then the Board issues a notice. 
But if after that has been done the creditors 
do not appear or do not comply with the pro¬ 
visions of the Act and compel the Board to 
reject their claims or to discharge the debts 
then obviously if there is no debt to conciliate 
the Board must do something and it can only 
act under S. 7 and reject the appln. (Para 18) 

(d) Debt Laws — C. P. and Berar Debt Con¬ 

ciliation Act II (2) of 1933, S. 8 (2) ~ One Of 
several co-mtgors applying to Debt Conciliation 
Board in his individual capacity — Discharge of 
debt under S. 8 (2) operates only against Mm 
and not against otliers and mtgee can proceed 
against other co-mtgors. (Para 19 ) 

(e) Hindu Law — Applicability — Rajgonds 

Though Rajgonds are not Hindus tlie pre¬ 
sumption is that they are governed by Hitidu 
Law unless the contrary is shown. (Para 21) 

K. G. Chendke and M. R. Bobde, for AppM 

— A. P. Sen, for Resps. 
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JUDGMENT: This is a pltf’s appeal in a 
suit on a mtge dated 3-10-1930, Ex. P-3. 

{2) The defts raised several points in defence 
which I wiU consider separately. The first 
relates to execution & attestation. The defts 
pleaded simply this “That paras 1, 2 & 3 of 
the plaint are denied.” The first para of the 
plaint sets out that “The pltf is the mtgee of 

the deft’s property viz.,. M The 2nd para 

sets out the details of the mtge including the 
names of the mtgee & mtgors, & the 3rd para 
sets out the reason for loan. 

(3) The trial Ct framed the following issue 
on that portion of the pleadings: 

“whether deft 1 executed the mtge deed with 
proper attestation & for consideration.” 

(4) The only evidence of execution & attes¬ 
tation is that of the pltf as P. W. 1 & all he 
says is: 

"I advance Rs. 1450/- to the defts who exe¬ 
cuted the mtge deed dated 3-10-1930.” 

The witness was not cross-examined regarding 
the details of this execution, nor was he asked 
a single question about attestation. The ques¬ 
tion I have to decide therefore is whether that 
is sufficient in the circumstances of this case 
to prove execution & attestation. The first Ct 
decreed the claim but the lower appellate Ct 
held that the evidence was not sufficient to prove 
due attestation & accordingly dismissed the 
claim. It is important to state that the learned 
Judge did not disbelieve the evidence to prove 
attestation in a mtge case. 

(5) First as regards the form of the plaint. 

It is exactly in form No. 45 in Appen A to the 
C. P. C. All that the pltf need state in a 
mtge case is that he is the mtgee & then set 
out the particulars of the mtge. It is not 
necessary according to that form for him to 
set out separately that the mtge was duly exe¬ 
cuted & duly attested. Therefore it is impos¬ 
sible to say that this plaint was not in proper 
form. It complied with all that the law re¬ 
quires in such a case. 

(6) Section 59, T. P. Act requires that where 
the principal money secured is Rs. 100 or up¬ 
wards a mtge other than by deposit of title 
deeds 

“can be effected only by a registered instru¬ 
ment signed by the mtgor and attested by at 
least two witnesses.” 

(7) Next we come to the Evidence Act which 
sets out how execution & attestation must be 
proved in cases where attestation is required by 
law. The body of the section states, (S. 68) 

“If a document is required by law to be at¬ 
tested it shall not be used as evidence until 

for the purpose of proving its execution.” of what their Lordships have stated it mu 
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soon as execution is proved cr admitted. That, 
was the view taken in ‘Seth Mulchand v. Mt.| 
Janki'. 2 N L R G5 k ‘Narainrao v. Hanumant- 
ram’, 26NLR277 atp. 281: (AIR (17) 1930 Nag 
273), also in ‘Kuwarlal V; RekhlaT, ILR (1950) 
Nag 321 at pp. 323, 324: (AIR (37) 1950 Nag 
83). In the last of these cases execution was 
not admitted but it was proved. An attesting 
witness was called there but he did not say 
that he had signed in the presence of the exe¬ 
cutant. It was held: 

"when attestation is not specifically challenged 
& when a witness is not cross-examined regard¬ 
ing the details of the attestation it is suffi¬ 
cient lor him to say that it was attested by the 
other witness & himself. That is enough to 
prove the attestation. The law will then assume 
that when the witness swears that it was at¬ 
tested the witness means by that 'attested 
according to the forms required by law’. If the 
other side wants to challenge that statement 
it is their duty, quite apart, from raising it in 
the pleadings, to cross-examine the witness along 
those lines.” 

It is true that case is not precisely in point, 
but the principle in my opinion applies. What 
is said there about attestation applies in my 
judgment equally to execution because when a 
witness says a document has been executed & 
his statement is not challenged regarding the 
details it would be presumed that there was 
due execution according to law in just the 
same way as when a witness says a document 
was attested it will be presumed that it was 
attested with all the formalities which the law 
prescribes for that particular type of document. 
Much to the same effect is 'Bhimsingh v. 
Fakirchand’, ILR (1947) Nag 649 at pp. 654, 
055: (AIR (35) 1948 Nag 155). 

(9) That however raises the question whether 
a mere general denial of a mtge or not admitt¬ 
ing it can be regarded as a specific denial. It 
will be observed that the proviso to S. 68, Evi¬ 
dence Act speaks of a specific denial. Some 
meaning must be given to the word ‘specific’. 
It must mean something over & above a gene¬ 
ral denial. Accordingly in my judgment it is 
not sufficient to have a mere general denial to 
attract the provisions of S 68. That was the 
distinction drawn in ‘Jhillar v. Rajnarain’, AIR 
(22) 1935 All 781 at p. 784: (156 IC 45) & in 
•Lachman Singh v. Surendra Bahadur Singh’, 
54 All 1051 at p. 1058: (AIR (19) 1932 All 527 
FB). But those decisions must in my opinion 
be held to have gone too far in view of the 
decision of their Lordships of the P C. in 
'Surendra Bahadur v. Behari Singh’, AIR (26) 
1939 PC 117: (ILR (1939) Kar 222). In view 


Then follows this proviso: 

“Provided that it shall not be necessary to 
call an attesting witness in proof of the execu¬ 
tion of any document, not being a will, which 

has been registered.unless its execution by 

the person by whom it purports to have been 
executed is specifically denied.” 

(8) A large body of case law has grown up 
around this section. There is for instance a 
difference of opinion as to what amounts to a 
specific denial of execution. The Nagpur view 
is that when attestation is not specifically denied 
then the presumption can be called in aid to 
establish due attestation according to law as 


now be accepted that if a party specifically says 
that he does not admit a particular fact that 
amounts to a specific denial within the meaning 
of the proviso to S. 68, Evidence Act. But the 
P. C. decision is, in my opinion, distinguish¬ 
able. 

(10) In the P. C. case both execution Si attes¬ 
tation were expressly not admitted. It was not 
a case of a mere general denial of the mtge. 
The written statement there was in these 

“The contesting deft does not admit the exe¬ 
cution Si completion of the document sued on’ 

Si at the trial, the P. C. said 
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“it was contended on behalf of Lachman 
Singh (hat the execution k 'due attestation' of 

the mtge bond.had not been proved.*’ 

The case is in my opinion different when there 
is no specific denial or when the fact of .‘exe¬ 
cution is not specifically not admitted*' but 
there is a mere general denial. As I have said, 
some meaning must be given to the words ‘spe¬ 
cifically denied’. So also some meaning must be 
given to the provisions of O. 8 R. 3, C. P. C. 
which state that 

“It shall not be sufficient for a deft in his 
written statement to deny generally the grounds 
alleged by the pltf, but the deft must deal 
specifically with each allegation of fact of which 
he does not admit the truth.” 

I do not wish to throw any doubt on the fact 
that when a deed is required by law to be 
attested in a particular way attestation must be 
proved. But each case will depend on its own 
facts. If attestation, or even if due execution 
is specifically attacked, then there must be 
proof k the Cts will probably require something 
more than the presumption. But when there 
is only a general denial k there is no cross- 
examination of a witness who comes forward 
to swear to execution regarding attestation then 
the presumption can be called in aid. As I have 
said, it all depends on the circumstances of 
each case. So far as the law is concerned I 
hold that given the proper conditions, attes¬ 
tation can ue presumed when there is no spe¬ 
cific attack on due execution. I stress ’due'. 
I am supported in this by the observations of 
the P. C. in ‘Kundan Lai v. Mfc. Musharrafi 
Begam', 63 IA 326: (AIR (23) 1936 PC 207), 
which I have quoted in my judgment in ‘Kuwar- 
lal v. RekhlaT, ILR (1950) Nag 321: (AIR (37) 
1950 Nag 83). In ‘Bhimsingh v. Fakirchand’, 
ILR (1947) Nag 649 at p. 654: (AIR (35) 1948 
Nag 155), the plea was that the mtgor “had no 
knowledge of the bond”. That was held not 
to be a specific denial of it within the mean¬ 
ing of S. 68, Evidence Act. 

(11) Of the other rulings cited on behalf of 
the defts-resps, 'R. M. A. R. M. Chettyar Firm 
v. U. Hataw’, 11 Rang 26: (AIR (20) 1933 Rang 
6), is the one which goes furthest in their 
favour. But all that that decision holds is that 
even when there is no specific denial attesta¬ 
tion must be proved. The learned Judges do 
not however say how it can be proved. As I 
have said, I fully agree that due execution, 
which in a mtge case includes attestation, must 
be proved. But the whole question is, how? 
In some circumstances the presumption would 
not be sufficient, but that would be for the 
Ct of fact to decide. In other circumstances, as 
here, when there is no real challenge to the 
fact of due execution it is right to call the 
presumption in aid. 

(12) The F. B. in 'Lachman Singh v. Suren- 
dra Banadur Singh', 54 All 1051 at p. 1058: 
(AIR (19) 1932 All 527 FB), on which reli¬ 
ance was also placed does not deal with the 
case where there is no specific attack on attes¬ 
tation or on 'due* execution. As regards 'Zaha- 
nil Hussain v. Mahadeo', ILR (1948) Nag 621: 
(AIR (36) 1949 Nag 149), there was a spe¬ 
cific denial, but it was not by the mtgor; & 
the learned Judges held that the proviso to S. 
68 applied even to a case of that kind. That 
decision therefore has no application here. 


Nagpur 

(13) As regards ‘Hare Krishna v. Jogneswar 
Panda', AIR (26) 1939 Cal 688: (187 IC 644); 
Uttam Singh v. Hukam Singh’, 39 All 112: 
(AIR (4) 1917 All 89) k Venkataramayya v. 
Gattayya’. AIR (14) 1927 Mad 662: (101 IC 
498), they were cited for the proposition that 
the presumption can be raised only when an 
attesting witness cannot be found k when at¬ 
testation is proved by other means, for example 
by proving the handwriting of the attesting 
witness. If the learned Judges go as far as 
that then it does not accord with the Nagpur 
view, k as I am bound by the Nagpur deci¬ 
sions I follow our own view. 

(14) So far as the other cases relied on are 
concerned, ‘Amir Husain v. Abdul Samad', AIR 
(24) 1937 All 646: (ILR (1937) All 723), is a 
case where there was no specific denial k one 
attesting witness was called. It was held that 
that was sufficient proof. That therefore is 
not a case in point here. So also in ’Hari Nath 
Ghosh v. Nepal Chandra’, ILR (1937) 1 Cal 
507 : (41 CWN 306). Ail that was said there 
was that execution means due execution k im¬ 
ports proper attestation. With that I respect¬ 
fully agree, but in that case there was an ex¬ 
press denial of due execution k of attestation. 
Accordingly S. 68 was attracted. 

(15) In the other two cases relied on by the 
learned counsel for the defts-resps, namely 
•Jiwan Singh v. Dalip Singh’, AIR (16) 1929 
All 389: (115 IC 450) k 'Jadunandan v. Suraj- 
deo Narain'. 52 All 434: (A rR (17) 1930 Ail 223), 
the facts are not set out k so we do not know 
whether there was a specific denial in those 
cases or not. On the whole although there is 
considerable difference of opinion regarding this 
matter I prefer the Nagpur view k in any! 
event I am bound by it k accordingly hold! 
that the evidence of P. W. 1 was sufficient ini 
law to establish due attestation. This witness* 
has not been disbelieved. Accordingly I hold 
that there is sufficient proof in this case of due 
execution k attestation & therefore hold that 
these two facts are proved. 

(16) The mtge was executed by two brothers 
of whom one, the deft 2, was a minor at the 
date of the mtge. Sometime after the execu¬ 
tion of the mtge deft 1 went to the Debt Con¬ 
ciliation Board. The mtgee in this case was 
joined as a party to the appln. He was creditor 
No. 1. There was also another creditor. The 
Debt Conciliation • Board applied the provisions 
of S. 8 (2) in the cases of both the creditors 
k discharged the debt. It is urged that that 
operates as a discharge of the mtge here k puts 
the pltf out of Ct. 

(17) The first point as regards this is that 
the Chairman of the Debt Conciliation Board 
said in his order after setting out that the debts 
of both the creditors were discharged, that 
“Case is rejected under S. 7, D. C. Act.” It 
was argued that the Chairman could not dis¬ 
charge the debt of either creditor under S. 
8 (2) if he acted under S. 7 because S. 7 says 

"Provided that the Board may at any time- 
dismiss the appln if, for reasons to be stated 
in writing, it does not consider it desirable to* 
attempt to effect a settlement between the 
debtor and his creditors." 

Whereas S. 8 (2) can only be attracted when 

"If* after examining the debtor, it is in the 
opinion of the Board desirable to attempt to 
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effect a settlement between him and his credi¬ 
tors.” 

It is argued that if the Board considers that 
it is not desirable to attempt to effect a settle¬ 
ment then S. 8 is not attracted & therefore 
tmere can be no discharge under S. 8 (2). 

' 18 ) i am unable to accept this reasoning. 
The Board was not bound to aat in the exact 
sequence prescribed by Ss. 7 & 8. When the 
matter is first considered the Board after exa¬ 
mining the debtor may reach the conclusion 
that it is desirable to attempt to effect a settle¬ 
ment & then the Board issues a notice. But 
if after that has been done the creditors do 
not appear or do not comply with the provisions 
of the Act & compel the Board to reject their 
claims or to discharge the debts then obviously 
if there is no debt to conciliate the Board must 
do something, &, the only sections under which 
it can act are Ss. 7 & 14. Section 14 can have 
no appln because it states, 

"If no amicable settlement is arrived at under 
sub-s (1) of S. 12, the Board shall dismiss the 
appln." 

It is evident that it is not possible to reach 
an amicable settlement when there are no debts 
which the Board can consider because the pro¬ 
visions of the Act rule them out. Section 7 on 
ttoe other hand states that the Board mav dis¬ 
miss the appln “at any time” if it does not con¬ 
sider it desirable to attempt to effect a settle¬ 
ment. Clearly there can be no settlement when 
there are no debts which the Board can con¬ 
sider. Accordingly it can only act under S. 7, 
but that would not prevent the operation of S. 
8 (2). I hold that the debt, so far as deft 1 
is concerned, was duly discharged. 

(19) The next question is whether this 
operates against deft 2 also. Deft 1 alone went 
to the Debt Conciliation Board. It has been 
held in ‘Hardas v. Ramguljarilal', ILR (1947) 
Nag 1: (AIR (34) 1947 Nag 61 FB), that when 
only one of several debtors goes before the 
Board the discharge operates only against the 
person applying to the Board & not against 
the others & that the mtgee can proceed against 
the others unless of course the person applying 
applies in a representative capacity. 

(20) The defts urged in their written state¬ 
ment that deft 1 went to the Board in a re¬ 
presentative capacity. According to the defts 

"The deft 1 is the Karta of the family & 
had applied to the D. C. Board Murwara in a 
representative capacity." 

That position however is negatived by the 
evidence of deft 2 because he says that "During 
our father’s time we 3 brothers partitioned. 
We hold -/2/8 share separately in our names.” 
Now I do not believe this witness altogether. 
There is nothing to justify the position that 
there was a partition at the date of the mtge, 
but this shows clearly that deft 1 could not 
have been representing the other because whe¬ 
ther there was a partition or not & whenever 
it took place their attitude was that there was 
a partition & therefore one brother could not 
represent the other. Accordingly I hold that 
deft l is not proved to have gone to the Board 
in a representative capacity. Accordingly, 
though the debt is discharged against deft 1 the 
suit can continue against the 2nd. 

(21) It was then argued that the parties are 
Rajgonds 4: are accordingly not governed by 
Hindu Law. Therefore delt 1 could not mtge 
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for the minor brother. That position however 
is sufficiently negatived by the plea of the defts 
here that they formed a joint family of which 
deft 1 was the Karta. It can be accepted that 
Rajgonds are not Hindus but the presumption 
is that they are governed by Hindu law unless 
the contrary is shown. That is the presump¬ 
tion applied in ‘Rajah ChattarSingh v. Roshan 
Singh', ILR (1946) Nag 159: (AIR (33) 1946 
Nag 277). The other rulings cited, namely 
•Vithoba v. Lalsingh’, 19 NLR 104: (AIR (10) 
1923 Nag 317); ’Milan v. Hanslal’, 26 NLR 111: 
(AIR (17) 1930 Nag 57) & Mt Sarjabai v. Gan- 
garam’, AIR (17) 1930 Nag 35: (118 IC 871), 
are not in point because there the parties were 
Gonds & not Rajgonds. I hold therefore that 
the Hindu law applied in this case & conse¬ 
quently deft 1 had the right & power to mtge 
the property because on the defts’ own showing 
he was at the time the Karta of the family. 

(22) The appeal succeeds so far as deft'2 is 
concerned but fails so far as the 1st is con¬ 
cerned . Accordingly I uphold the decree of the 
lower appellate Ct dismissing the claim as against 
deft 1 only but it will now be decreed against 
deft 2. The usual mtge decree will follow. The 
result is that the decree of the first Ct will 
now apply as against deft 2 only but deft 1 
will be afforded an opportunity of redeeming 
as was pointed out in the F. B. in ‘Hardas v. 
Ramguljarilal’, ILR (1947) Nag 1: (AIR (34) 
1947 Nag 61 FB). 

(23) The pltf will receive his costs of all 
thre° Cts as against deft 2 cut he will pay deft 
1 his costs in all three Cts. 

K.S. Order accordingly. 
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Parwatibai W/o Mariayya Swaml Jangam, 
Deft-Applt v. Someswarappa liamarappa and 
others. Pltfs-Resps. 

Second Appeal No. 50 of 1946, D/- 18-9-1950. 

Hindu Law — Widow — Maintenance. 

A Hindu cannot make a gift or will of Ms 
separate property so as to defeat his widow's 
right to maintenance. The right of maintenance 
can be enforced by her against a donee or a 
devisee from her husband. The right of main¬ 
tenance also includes the light of residence. 
The right of residence in the family house can 
be enforced against a volunteer or a person 
with notice of the right unless an alternative 
arrangement, equally satisfactory, is made for 
her residence. In the absence of such arrange¬ 
ment site cannot be ejected from the house. 

(Paras 3, 5. 6) 

M. Adhikari and N. B. Chandurkar, for Applt 
— W. B. Pcndharkar and R. J. Bhave, for Resps. 

JUDGMENT: This appeal by a deft to a 
suit for possession of three rooms in a house 
raises a nice question under the Hindu law 
regarding the right of a widow for whose main¬ 
tenance her deceased husband has made an ar¬ 
rangement under a will to reside in the family 
house. 

(2) The relevant facts are these: Mariayya 
Swami, the husband of the applt, dedicated cer¬ 
tain property to a Math known as Mrigendra 
Math under a will executed by him on 28-2-1936. 
According to the resps, who are the Wahivat- 
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dars of the Math, the suit property is part of 
the dedicated property, while, according to the 
applt, it is not. There is however a finding 
of the Ct below that the suit property was 
dedicated by Mariayya Swami to the Math & 
that findin g being one of fact is not quite 
properly assailed before me on behalf of the 
applt. What was, however, contended was that 
the applt along with her only child, a daughter, 
has always lived in the three rooms which 
constitute the suit property & that the testa¬ 
tor could not deprive her of her right to reside 
in them. The answer of the resps is that the 
right which the applt had against her hus¬ 
band — & those who claim through him — was 
regarding her maintenance k that as provision 
in that respect is made in the will, she has no 
further claim on his property. 

(3) In this case, it is assumed that the pro¬ 
perty was the self-acquired property of the 
testator. Under the Hindu law he could sell, 
donate or devise the whole of it by will to the 
complete disinherison of his heirs. On this 
point the authorities are unanimous. But it 
has been held in ‘Sonatun Bysack v. Sm. Jug- 
gutsoondree Dassee’, 8 MIA 66 at p. 88: <1 
Sar 721 PC); Baboo Beer Pertab Sahee v. Ra- 
jender Perdab Sahee', 12 MIA 1 at p. 38: (2 
Sar 348 PC); 'Jamna v. Machul Sahu\ 2 All 
315; 'Narbadabai v. Mahadeo Narayan', 5 Bom 
99; k ‘Joytara v. Ramhari Sardar’, 10 Cal 638: 
that a Hindu cannot make a gift or will of 
his separate property so as to defeat his widow’s 
right to maintenance. The ground given In 
some of these decisions is that a wife is, in 
a subordinate sense, a co-owner of the hus¬ 
band’s property k that the husband not being 
an absolute owner thereof cannot defeat the 
widow’s right to maintenance. 

(4) Whether the ground given is a sound one 
•r not, the texts indeed recognise the widow’s 
right of maintenance in an unmistakable way. 
Thus, according to Smritl Chandrika, “A man 
may give what remains after the food k claim¬ 
ing of his family”. While, according to ‘Narada', 
“What exceeds the maintenance of the family 
may be given away" k according to 'Yag- 
nyawalkya', “A gift made without prejudice 
to the family is valid." 

(5) It would, I think, be legitimate to infer 
from these texts that a widow has a legal right 
of maintenance k this right can be enforced 
by her against a donee or a devisee from her 
husband. A widow, as also an unmarried daugh¬ 
ter have likewise a right of residence In the 
family house k such right can be enforced 
against a volunteer or a person with notice of 
the right unless an alternative arrangement, 
equally satisfactory, is made for her residence. 
This appears from the observations of Muthu- 
sami Ayyar J. in 'Ramanadan v. RangammaT, 
12 Mad 260 FB k the decision in ‘Mangala 
Debi v. Dinanath Bose', 4 Beng LR OC 72: 
(12 WHO O 35). 

(0) That the right of maintenance also in¬ 
cludes the right of residence, is clear from 
what was held by a D. B. in 'Charandas v. 
Nagubai*. AIR (16) 1929 Bom 452: (122 IC 
420). This decision is based upon the view that 
“subsistence" referred to in the texts does not 
mean bare subsistence but also includes shelter. 
With that decision I respectfully concur. 

(7) It would thus appear that the applt was 
entitled not merely to maintenance but also to 


be provided for her residence. As a widow 
she can claim to be maintained in the same 
degree of comfort as she was used to during 
the life-time of the husband. Quite obviously, 
it would make a difference to her if she to 
asked to leave the house. There is no sugges¬ 
tion in the plaint that the resps have made or 
willing to make a suitable arrangement for her 
residence elsewhere. In the circumstances, I am 
of the opinion that she cannot be ejected. 

(8) In the judgment of the lower appellate 
Ct it is stated that the applt in fact has 
another house & that she can go k live there. 
I am told that this house, which consists of 
only one room, is situate in a portion of the 
town of Amraoti where prostitutes reside. Whe¬ 
ther that is a correct statement or not — there 
are no pleadings on the point — it is suft- 
cient to point out that the resps did not rest 
their case on the allegation that the testator 
had made other k equally satisfactory arrange¬ 
ment for the applt’s residence. The allegation 
therefore that the applt has another house can¬ 
not be properly taken Into consideration for the 
purpose of deciding this case. 

(9) In the result, I allow the appeal k dis¬ 
miss the resps’ suit with costs throughout. 

D.H . • Appeal allowed . 


A. L R. (38) 1951 NAGPUR 347 (O.N. 108) 

BOSE C ■ J. 

Kalloo Gaji Bahna, Deft-Applt v . Rishabh 
Kumar, Pltf-Resp. 

Second Appeal No. 460 of 1946, D/- 22-12-1959. 

(a) Civil P . C. (.1908), S. 100 — Presumptions 
— Interference. 


Unless the presumptions are ones of law the 
matter, when a Question of fact is involved re¬ 
mains one of fact and cannot be reconsidered 
in second appeal (Para 7) 

Anno: C .P. C., S. 100 N. 32. 

(b) Evidence Act i.lS7Z), S. 114 — Document 

— Non-Production. 

An adverse inference should ordinarily he 
drawn against a person who does not produce 
his books irrespective of the burden of proof 
provided the books are relevant to the question 
in issue. If however according to the pItfs case 
the account books are not relevant but the deft 
thinks that there were entries in them whiah 
would help him it is his duty to call upon the 
pit/ to produce these books for his inspection 
and thereafter to put the entries in evidence. 
No inference can therefore be drawn against t/te 
pit/ for non-production of his accounts books. 

(Para 7) 

Anno: Evidence Act, S. 114 N. 10. 

(c) Evidence Act (1872), S. 11 5 — Standing-by 

— Applicability. 

Where a person builds on the land of another 
the rule regarding standing-by will not apply if 
he did not think the land to be one on tohich 
he had the right to build. (Para 19) 

Anno: Evidence Act, S. 115 N. 5, 8. 

A. Razzak. fo r Applt — R. J. B have, for Retp. 

JUDGMENT: This is a suit for possession 
of a plot of land. The deft appeals. 

(2) The pltf is admittedly the owner of the 
site. His case is that in the year 1937 he gave 
the deft a licence to occupy the site for the 
purpose of building a hut thereon but on the 
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condition that the deft would vacate the site 
& remove his hut whenever be was called upon 
to do so. The matter was reduced to writing 
& is Ex. P-3 dated 3-8-1937. The document is 
written by the deft & imports an admission of 
the terms on which he was given the site. It 
says, 

"Whereas I have taken your malguzari land 
behind the Ganj, length 30 feet towards the 
north from Ganj & breadth 15 feet, on a rent 
of Rs. 4/8/- per year for building a hut there¬ 
on; I shall continue to pay the rent regularly 
every month, T shall remove the hut & vacate 

the site whenever you desire.* & at the 

time of vacating the hut I shall not charge any 
price of any kind of material from you.” 

(3) The pltf gave the deft notice to vacate 
the site on 31-10-1943. He also says that the 
deft, not content with building on this site, 
encroached upon another site allowed his 
building to extend into the encroached area. 
The suit is for possession of that area also. 

(4) The deft admits that he was given the 
licence referred to in Ex. P-3 but he says that 
a week after this a fresh licence which took 
the place of the old one was given to him. That 
displaced the old licence & brought a new 
licence into being with fresh terms. Under 
those terms the deft was to occupy a much 
larger plot, namely 58 feet by 26 feet in extent 
& he was to have permanent occupation of 
this & be allowed to erect a permanent struc¬ 
ture thereon. Accordingly he said the pltf could 
not sue to evict him. The first Ct found in 
the deft’s favour but the lower appellate Ct 
held that the oral licence on which the deft 
relies to displace the earlier written licence 
is not proved. The learned Judge also finds 
as a corrollary to that that the original licence 
covered an area of only 30 feet by 20 feet & 
that there has been an encroachment on the 
remaining area in suit. Accordingly the learned 
Judge decreed the pltf’s claim. 

(5) So far as the question of the second 
licence is concerned, it is a pure question of 
fact. The learned Judge disbelieved the deft’s 
evidence & considering the state of the evidence 
he had good grounds for doing so. The parties 
took the trouble to enter into a WTitten agree¬ 
ment regarding a very much smaller matter. 
The site was smaller & the erection on it 
was obviously intended to be temporary because 
it was subject to removal at any time. It is 
hardly likely that a week later they would have 
been. content with an oral agreement in con¬ 
nection with a very much larger area & more 
permanent rights. Also, there are no receipts 
regarding ‘nazrana, nor are there any rent notes 
which show that rent was paid in respect of the 
larger area. Accordingly the lower appellate Ct 
had strong foundation for its finding. 

(6) I am asked to upset that finding as the 
pltf has not produced his account books, & the 
learned counsel for the applt relies on 'Baha- 
dursingh v. Girdharilal’, ILR (1942) Nag 543 : 
(AIR (29) 1942 Nag 39) & the P. C. case cited 
therein, Namely ‘Murugesam Pillai v. Desika 
Gnana Sambandha Pandara Sannadhi’, 40 Mad 
402: (AIR (4) 1917 PC 6). He argues that 
in view of the fact that the pltf has not pro¬ 
duced his account books, the lower appellate Ct 
was bound to draw an adverse inference against 
him & decide the case in the deft’s favour. 


(7) The rulings relied on do not go to that 
extent. They deal with presumptions, & unless 
the presumptions are ones of law the matter, 
when a question of fact is involved, remains 
one of fact & cannot be reconsidered in second 
appeal. But that apart, the decisions relied 
on indicate that an adverse inference should 
ordinarily be drawn against a person who does 
not produce his books irrespective of the bur¬ 
den of proof provided the books are relevant to 
the question in issue. They are all cases in 
which there are books & in which there are 
or ought to be entries relating to the matters 
in dispute; alternatively cases in which the 
person not producing the books is an account¬ 
ing party or is in the position of an account¬ 
ing party & is therefore bound to produce all 
his accounts before the Ct for its inspection. 
That is a very different type of case from the 
present. In the present case, if the pltf’s case 
is true his accounts could not possibly have 
entries relating to this matter. The rent of Rs. 
4-8-0 is admitted. The licence in writing is 
produced & the books could not have any entry 
of 'nazrana’ & so forth if the pltf’s case is true 
because, according to the pltf, no such transac¬ 
tion ever took place. Therefore, according to 
the pltf’s case, these books are not relevant. 
If the deft thought that there were entries in 
them which would help him it was his duty to 
call upon the pltf to produce these books for his 
inspection & thereafter to put the entries in 
evidence. This is explained by their Lordships 
of the P. C. in ‘Bilas Kunwar v. Desraj Ranjit 
Singh’. 37 All 557: (AIR v2) 1915 PC 96). 
Their Lordships hold that it is open to a litigant 
to refrain from producing any documents which 
he considers irrelevant & if the other side is 
dissatisfied it is for him to apply for an affi¬ 
davit of documents & inspect them. 

“If he fails so to do, neither he nor the Ct 
at his suggestion is entitled to draw any in¬ 
ference as to the contents of any such docu¬ 
ments.It is for the litigant who desires 

to rely on the contents of documents to put 
them in evidence in the usual & proper way, 
if he fails to do so no inference in his favour 
can be drawn as to the contents thereof.” 


rhis decision of the P. C. was followed & ex- 
ilained by me in ’Premraj v. Nathmal’. ILR 
1936) Nag 142 at p. 145: (AIR (23) 1936 Nag! 
30). In the circumstances no inference cam 
>e drawn against the pltf for non-production ofj 
iis books. In any event the matter was one for 
. Ct of fact to determine. 

(8) It was then argued that the pltf has 
leen standing by for a number of years & 
tllowed the deft to build on his land; there- 
ore, there is an estoppel. Reliance was placed 
n ‘Dhunnoo v. Sheolal’, 27 NLR 183: (AIR 
18) 1931 Nag 158). 

(9) The limits of the rule regarding stand¬ 
ing by are set out in 'Ramsden v. Dyson’, (1866) 

HL 129: (14 W R 926). The relevant passage 
s quoted in 'Seth Mohanlal Parwar v. Chunni 
,al’, 2 N L R 4 at p. 6. The limitations are 
hat first the stranger ouilding on the land 
must do so supposing it to be his own, & secondly 
hat the owner of the land, perceiving his 
nistake, abstains from setting him right & 
eaves him to persevere in his error. Unless 
hocp twn renditions are fulfilled the House oi 
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••.if a stranger builds on my land know¬ 

ing it to be mine, there is no principle of 
equity which would prevent my claiming the 
land with the benefit of all the expenditure 

made on it.” , it _ , .. 

(10) There is no pleading that the deft 
thought this land to be land on which he had 
the right to built apart from the pleading 
about a fresh licence. If chat licence goes then 
clearly the deft was under no misapprehension 
when he built. Accordingly the very founda¬ 
tion on which the rule in ’Ramsden v. Dyson’, 
(1866) 1 HL 129: (14 WR 926) is founded 
disappears & no question of standing by arises. 

(11) The appeal fails & is dismissed with 
costs. 

D,H. Appeal dismissed. 


A. I. R. (39) 1951 NAGPUR 349 (C.N. 103) 
MUDHOLKAR J. 

Mt. Sakhu W/o Latari, Applt v. The Crown. 

Criminal Appeal No. 240 of 1949, D/- 24-2-1950. 

Penal Code (I860), Ss. 362.100 — Person claim¬ 
ing to be husband assaulting woman with view 
to abduct — Right of self-defence under S. 100. 

A woman, who is grown-up and a major, is 
free to refuse to go with a person who claims 
to be her husband. And if such person attempts 
to take her away by force from her father's 
house with a view to abduct her then she is 
justified under S. 100 on using force in resisting 
his assault even if such force were to result in 
his death. iPara 5) 

Anno: Penal Code, S. 362 N. 3. 

S. N. Kherdekar, for Applt — W. B. Pen- 
dharkar, Govt Pleader, for The State. 

JUDGMENT: The applt Mt. Sakhu was 
tried for an offence under S. 302, Penal Code, 
but was convicted under Part II of S. 304, 
Penal Code, & sentenced to undergo rigorous 
Imprisonment for a period of two years. 

(2) According to the prosecution, the applt 
was married to one Ganpat in the ‘pat’ form 
about two and a half years ago. Thereafter, 
she lived with Ganpat for a few 'months & then 
went to live with her father Bail at Nalgaon. She 
had lived with him for about ten months when 
on 28-3-1949 Ganpat went to Naigaon with some 
of his friends to fetch her back. On arrival 
at Naigaon, Ganpat visited Bali's house & asked 
him to send the applt back with him. Bali 
refused to do so & even closed the door of the 
house. Ganpat & his companions then tried 
to force open the door. As soon as they suc¬ 
ceeded in doing so, the applt rushed at Ganpat 
& inflicted two or three injuries with a knife 
on the neck of Ganpat. As a result, Ganpat 
fell down & later died. 

(3) According to the prosecution, the applt 
was egged on by her father Bali to kill one of 
the members of Ganpat’s party. Therefore, Bali 
was also made a co-accused in the case. The 
learned Add Ses J. found that two of the com¬ 
panions of Ganpat had actually caught hold 
of Bali & taken him away before the assault 
took place & therefore has acquitted Bali. 

(4) The applt, while denying the fact that 
she was married to Ganpat, pleads that she in¬ 
flicted the injuries on Ganpat in self-defence 
because Ganpat was trying to abduct her by 
force. 


(54 It see ins to me that the question whether 
the applt was married to Ganpat or not is of 
little importance in considering whether the 
defence under S. 100, Penal Code, is available 
to the applt. This is because, in my opinion, 
she being a major was free to ^efuse to go with 
Ganpat, whether he was her husband or not, 
& Ganpat’s attempt to take her away by force 
was an unlawful act. S. 100, Penal Code, would, 
justify the use of force by a person who is 
assaulted with a view to abduction even if the 
force used by him were to result in death, pro¬ 
vided of course it was necessary for that person 
to use that much force. 


(6) The first question to be considered there¬ 
fore is whether Ganpat assaulted the applt 
with a view to her abduction. It is clear from 
the evidence of all the witnesses for the prose¬ 
cution that Ganpat was bent on taking the 
tfpplt away by force & that he had actually 
brought other persons along with him to help 
him in his project. Sonba (P. W. 6) admits 
that when the applt came out of the house, 
Ganpat tried to catch hold of her. I may men¬ 
tion that this witness had admitted before the 
police that Ganpat actually caught the applt 
by her waist & that one of his (Ganpat’s) com¬ 
panions caught her hair but that he went 
back on that statement before the Ct of Ses¬ 
sion. Dhondba (P. W. 7) had also stated before 
the police almost the same thing as that stated 
by Sonba (P. W. 6), but he too went back on 
that statement before the Ct of Session. The 
most that can, therefore, be done is that the 
statements made by these two witnesses before 
the police should be eschewed while those made 
by them before the Ct of Session can be ac¬ 
cepted with caution. There is, however, the 
evidence of Ragho (P. W. 14) who says that 
Ganpat not only said that he would somehow 
carry away the applt but he actually caught 
her by the waist after she opened the door. 
This Ragho was a companion of Ganpat & 
he admits that he caught the applt’s hand 
after she had inflicted two injuries on Ganpat. 
In the circumstances I think it is quite safe 
to conclude that Ganpat did actually put his 
arms around the waist of the applt & that it 
was. thereafter, that she struck two or three 
blows on his neck. 


(7) The next question is whether the applt 
had exceeded her right of self-defence. Bearing 
in mind the fact that the only other inmate 
of the house, her father, was already put under 
restraint by two of the companions of Ganpat, 
it was natural for the applt to think that the 
only way in which she could prevent her abduc¬ 
tion was to incapacitate Ganpat from carrying 
out his purpose. It was apparently with that 
object in view that she attacked Ganpat with 
a knife after he forced open tne door & caught 
hold of her by the waist. It may be that she 
could have stopped after inflicting one injury, 
but placed as she was, it was certainly difficult 
for her to judge whether what she had done was 
enough to serve her object, i.e., prevent her 
abduction. That accounts for her inflicting 
more than one injury on the neck of Ganpat 
It is true that neck is a vital organ but when 
a lone woman has got to fight by herself for 
preserving her personal liberty, I think she has 
a right even to cause an inury (or injuries) on 
such vital part of the body. 
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(8) For these reasons, I am of the opinion 
that the applt did not exceed her right of self- 
defence & that consequently she la entitled to 
an acquittal. Accordingly, I allow her appeal & 
set aside the conviction ft sentence passed on 
her. 

V.S.B. Appeal allowed. 


A. I. R. t38) 1951 NAGPUR 350 (C.N. 104) 
MANGALMURT1 AND 
R. KAUSHALENDRA RAO JJ. 

Rukhmabai W/o Harlkisan. Pltf-Applt v. Ram.- 
ratan Harikisan and another, Defts-Resps. 

First Appeal No. 15 of 1944, D/- 30-8-1950. 

(o) Hindu Law — Partition — Suit lor — 
Minor pitf attaining majority — Election to con¬ 
tinue suit. 

In a suit lor partition by a Hindu minor, it Is 
open to the pitf on attaining majority to elect 
to abandon or continue the suit. 11 he elects 
to continue the suit, he adopts the act of the 
guardian and puts his own imprimatur on It 

and the Ct is relieved from the obligation o/ 

pronouncing its opinion whether it is in the 
interests of the minor to decree the suit lor par¬ 
tition or not. iPara 7) 

(b) Hindu Women's Rights to Property Act 
XVIII (18) of 1937, S. 1 (2) — Applicability. 

The Hindu Women's Rights to Property Act 
lias no application to Hindus domiciled outside 
British India. (Para 9) 

Anno: Hindu W. R. P. Act, S. 1 N. 1. 

(c) Hindu Women's Rights to Property Act 
XV1I1 (18) of 1937, S. 1 — Applicability of Act 
to Hindu domiciled within area of its operation. 

In the case of Hindus the law applicable to 
a migrating family is the law prevailing at its 
place of origin at the time of its migration. And 
the law applicable to the family is not affected 
by any subsequent changes which become in- 
coporated in the law of origin after migration. 
But there is no warrant for holding that a 
migrating family which is immune from changes 
introduced in the law of its origin subsequent 
to its migration carries with it into the new 
territory where if takes up its domicile a fur¬ 
ther immunity from any changes effected by 
statutes governing all the Hindus domiciled in 
the new territory. Hence, the Hindu Women's 
Right to Property Act applies to a Hindu who 
was domiciled at a place in British India at the 
time of his death, even though the place of 
origin of his family was outside British India. 

(Para 10) 

Anno: Hindu W. R. P. Act, S. 1 N. 1. 

(d) Hindu Law — Partition — Suit lor — 
Necessary parties — Civil P. C. (1908), O. 1, 
R. 10. 

In a suit for partition every person who claims 
an interest in the joint family property is a 
necessary party. (Para 12) 

Anno: C P. C., O. 1, R. 10 N. 16. 

P. R. Padhye, for Applt — U. R. Bobde and 
K. G. Chendke, for Retp 1 — U. Adhikari, 
for Resp 2. 

JUDGMENT: This appeal is by the pltf. 
The applt instituted the suit for partition of 
Che property mentioned in Schs. A ft B to th# 
plaint. The applt is th* second wilt of one 
Harikisan Marwari who died In April 1943 at 
Nandgaon Khandeshwar, talaq ft dbtrlot 


A. I. R. 

Amraoti. Resp 1 is the son of the deceased 
Harikisan bom of his first wife & resp 2 is 
the widow of Balkisan, the predeceased brother 
of Harikisan. The applt claimed a share in 
the property in suit under the provisions of 
the Hindu Women's Rights to Property Act (as 
supplemented by the C. P. & Berar Hindu 
Women's Rights to Property (Extension to 
Agricultural Land) Act VI (6) of 1942. 

(2) Deft 1 pleaded the Act is not applicable 
to agricultural property as Harikisan died prior 
to the amendment ft that retrospective effect 
could not be given to the Act. It was further 
pleaded that the parties being Marwaris are 
governed by the Banaras bchool of Hindu Law 
as supplemented by custom. The custom in the 
community does not allow a widow to succeed 
to the property but gives her only a right ctf 
maintenance. Finally, it was pleaded that the 
Act was not applicable to Rajputana, the place 
of origin of the parties. Deft 3 pleaded that 
certain articles detailed In para 8 of her written 
statement belonged to her & were not liable 
to be partitioned. She also asked that as she 
was entitled to maintenance out of the family 
property, her maintenance should be fixed ft 
be declared a charge on the immovable pro¬ 
perty in the suit, with a further provision for 
her residence. 

(3) The trial Judge framed four issues ft 
gave his decision only on the first two of them. 
The issues framed are: 

"1. Whether no suit for partition lies on be¬ 
half of the pltf as she is a minor at present? 
2. Whether the parties are governed by custo¬ 
mary law by which widows do not have a share 
in the property but are entitled to mainten¬ 
ance only? 3. If so is the pltf entitled to a 
share in the property? 4. What is the share 
of the pltf in the Joint family property if she 
is entitled to have a right to partition?” 

The Judge held that issues 3 ft 4 did not arise 
in view of his findings on the other issues. 

(4) The pltf did not read any evidence ft 
only one witness was examined for the first 
deft. The applt was a minor at the date of 
the Institution of the suit ft also at the date 
of the decision by the first Ct. According to 
the appln filed by the applt on 17-2-1949, the 
applt was bom on 31-7-1927. 

(5) On the first issue the learned trial Judge 
held that in the absence of any evidence of 
waste or extravagence or mismanagement of 
any kind harmful to the interests of the minor, 
no permission could be given to continue the 
suit for partition. 

(0) On the second issue the Judge held that 
the Hindu Women's Rights to Property Act did 
not apply to places outside British India. As 
the Judge found that the domicile of the 
parties is in Jodhpur State, Rajputana, he was 
of the view that the applt could not get any 
advantage out of the Act. Accordingly the suit 
was dismissed. 

(7) In a suit for partition by a Hindu minor, 
it is open to the pltf on attaining majority 
to elect to abandon or continue the 6Ult. If 
he elects to oontinue the suit, he adopts the 
act of the guardian ft puts his own imprimatur 
on it ft the Ct is relieved from the obligation 
of pronouncing its opinion whether it b Id 
th# interests of the minor to decree the suit 
for partition or not: see Rama Rao v. Venhata 
ftubbayya', AIR 04) 1967 Mad 274 at P. 276 : _ 
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(173 IC 347). As the applt has now attained 
majority & wants to go on with the suit, the 
decision given by the learned judge on issue 
1 no longer stands in the way of the continua¬ 
tion of the suit. 

(8) But the decision of the learned trial judge 
about the applicability of the Hindu Women’s 
Rights to Property Act remains for considera¬ 
tion. At the very outset it may be pointed out 
that the finding of the judge about the domi¬ 
cile of the parties was oased on a misreading 
of the evidence of Ramjiwan (1 D W. 1). Ram- 
Jiwan did not speak of domicile. All that he 
stated was: 

"They (the parties) are •original’ residents 
of Mundwa in Jodhpur State". In cross exa¬ 
mination the witness stated. "This is a shop 
(presumably Harikisan’s) about 50 years old in 
Berar," 

(9) In view of S. 1 (2) the Hindu Women's 
Rights to Property Act can have no appli¬ 
cation to Hindus domiciled outside British India. 
In ‘Umayal Achi v. Lakshmi Achi\ 1945 PCR 
1: (AIR (32) 1945 PC 25), the Federal Ct 
held that a Hindu domiciled in Burma would 
not be governed by the Act. The expression 
’British India’ in the Act must be construed as 
including the C. P. & Berar (see S. 3 (7) Gene¬ 
ral Clauses Act X (10) of 1897). In the present 
case the entire property is in Berar. It was not 
disputed that the place of origin of the family 
was outside British India. But according to 
the applt that made no difference to appli¬ 
cability of the Act to the parties. 

(10) The learned counsel for resp 1 contended 

that in the absence of legislation, similar to 
the Act. in Jodhpur, the parties would be 
governed by the Hindu Law prevailing in Jodh- 
pur as that was the place of the origin of 
the family, it is true that the law of succes¬ 
sion has to be determined in any given case 
according to the personal law of the individual 
whose succession is in question. The Cts in 
India have always applied to a Hindu his per- 
sonal law when he has migrated from one part 
of India to another: ‘Parbati Kumarl v . Jaga- 
dis Chunder', 29 Cal 433: (29 IA 82 PC); 'Mal- 
SSr. Subbara ya Mudaliar', 24 Mad 

3 . 09): Balwant Rao v. Bajl Rao’, 
16 N LR 187 at p. 192: (AIR (8) 1921 PC 
??’• r So even If Harlldsan was domiciled In 
f family had migrated from 

Jodhpur, the Hindu law governing him would 
be ° ne prevailing in Jodhpur: ‘Suganchand 

fS m n hand ,« Man « lbal Gulabchand', ILR 
(1942) Bom 467: (AIR (29) 1942 Bom 185) 
But the question here is about the applicability 
of a statute as distinguished from the Hindu 
law based on ancient texts, co mmen taries & 
usage. The statute has brought about changes 
in the Hindu law In general notwithstanding 
even any custom to the contrary. The statute 
would apply to all Hindus domiciled within the 
operation. There is nothing in the 
® ta ^. te . whlc ^ turns on the place of origin of 
a Hindu. Even if a similar Act had been 
passed in Jodhpur it would have had no appli¬ 
cation to persona who had left Jodhpur & taken 
up domicile in British India before the passing 

t , he etate - Ifc cannot be for¬ 
gotten that the law applicable to a migrating 

n f S y „l S ti he + , law at ^ Place of 

origta at the time of its migration. The law 

applicable to the family le not affected by any 


subsequent changes which become incorporated 
in the law of origin after migration. In ‘Bal- 
want Rao v. Baji Rao\ 16 N LR 187 at p. 192: 
(AIR (8) 1921 PC 59), their Lordships of 
the P. C. accepted this rule as laid down in 
‘Vasudevan v. Secretary of State’, 11 Mad 157 
at p. 162. There is no warrant for holding that 
a migrating family which is immune from 
changes introduced in the law of its origin sub¬ 
sequent to its migration carries with it into 
the new territory where it takes up its domi¬ 
cile a further immunity from any changes 
effected by statutes governing all the Hindus 
domiciled in the new territory. We are, there¬ 
fore, of the view that the Act would apply to 
Harikisan if he was domiciled in Berar at the 
date of his death. The place of origin of the 
family of Harikisan not oeing in dispute the 
real point for determination was whether Hari¬ 
kisan was domiciled in Berar. As no specific 
issue was framed about domicile the parties 
must have been misled about the evidence they 
had to lead. There is no material before us 
adequate for a satisfactory decision. The issue 
whether the deceased Harikisan was domiciled 
in Berar at the time of his death is essential 
to the right decision of the suit. The issue 
will accordingly be framed & tried. 

(11) The applt informs us that since the date 
of the institution of the suit Mst. Jani Bai 
adopted ont Sukhdeo as a son & this Sukhdeo 
instituted in the Ct of the Addl Dist J. Amraoti, 
Civil Suit No. 14-A of 1944. To this suit the 
applt as well as resp 1 were made parties & 
the suit was compromised, & Sukhdeo was 
given 1/4 interest in the property in suit. Cer¬ 
tified copies of the petn for compromise fc 
the order thereon have been filed on record. 

(12) It is well settled that in a suit for par¬ 
tition every person who claims an interest in 
the joint family property is a necessary party. 
Sukhdeo is not before us. We are not in a posi¬ 
tion to say anything about the alleged com¬ 
promise in the absence of Sukhdeo. It is but 
right that Sukhdeo should be before the Ct 
before any final decision is given on the ques¬ 
tion that arise in the case. 

(13) We accordingly set aside the decision of 
the trial Ct & remand the case for a fresh 
trial with advertence to what we have stated 
above. 

(14) Before the Ct proceeds to trial, the Ct 
will first consider the question of Joining Sukh¬ 
deo as a party to the suit. Costs will abide 
the result of the suit. 

Case remanded. 


R. KAUSHALENDRA RAO AND DEO JJ. 

Jethabhai Javerbhai, Appct v. The Comr o; 
Income-tax. C. P. and Berar. Resp. 

Misc. Civil Case No. 149 of 1947, D/- B-1I-1950 

Income-tax Act U922). S. 42 (i) _ Business 
connection in British India - Non-resident 

VSTStf™**” ^ » urcha3e °f Ooods made 
for resident manufacturer — Liability to tax. 

Mere purchase and supply of raw materia, 
to a resident manufacturer in British India bi 
o non-resident do not render the comm^^, 

inltht the latt . er 10 tax under S. 42 U) 
in the absence of anything to show that then 

was any course of dealing between the Ve& 

end the non-resident or that the c®nSX 
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earned by the non-resident ua$ made to depend 
on business done in British India. This is 
especially so if the commission paid to the non - 
resident has reference solely to the purchases 
made outside British India and is in no way 
affected by the business done in British India. 
For, the principle is that something more than 
mere rendering services out of British India for 
remuneration to a resident businessman is 
necessary to cstablisn a business connection 
within the meaiiing of that expression in S. 
42 (I). (Para 11) 

Anno: I. T. Act, S. 42 N. 3. 


T. P. Naik, for Appct — Af. Adhikari, for Resp. 

JUDGMENT: The following question has 
been referred to us under S. 66 (1), Income-tax 
Act, for our decision. 

“Whether on the facts of this case the sum 
of Rs. 7145, the commission earned by the non¬ 
resident, accrued or arose to him through or 
from a business connection in British India 
within the meaning of S. 42, Income-tax Act?" 

(2) Shri Jethabhai Javeribhai is a resident of 
the Baroda State A is a non-resident for the 
purpose of the Income-tax Act. He purchased 
in the Baroda State tobacco for Mohanlal Har- 
govind of Jubbulpore for the latter’s ’bidi* busi¬ 
ness. Mohanlal Hargovind paid him a commis¬ 
sion of Rs. 7145/- at 1/- per cent approxi¬ 
mately of the total value of the goods pur¬ 
chased by the non-resident for him. On these 
facts the Tribunal took the view that the com¬ 
mission so earned was from a business connec¬ 
tion in British India A was therefore assess¬ 
able to tax under S. 42 of the Act. 

(3) Section 42 as made applicable to this 


case runs thus: , . 

“All income, profits or gams accruing or 
arising, whether directly or indirectly, through 
or from any business connection in British 

India.shall be deemed to be income 

accruing or arising within British India, & 
where the person entitled to the income, pro¬ 
fits or gains is not resident in Britteh India, 
shall be chargeable to income-tax either in his 
name or in the name of his agent, & in the 
latter case such agent shall be deemed to be. 
for all the purooses of this ^Act, the assessee in 

respect of such income-tax." 

This section covers all heads of income enumer- 
ated in S. 6 of the Act. The question for deci¬ 
sion therefore in this case is whether the in¬ 
come earned by the non-resident out of British 
India ^ sendees rendered outside British 
India should be deemed to be income accruing 
or arising in British India because such services 
were rendered to. & income was received from 
a businessman resident in British Inda for 
goods purchased for his Business. 

(4) This section came up for consideration 
before their Lordships of the P. C. on m °r e 
than one occasion. In "Commissioner of In¬ 
come-tax. Bombay Presidency v- Bombay Trus 
Corporation Ltd.', 54 Bom 216. (AIR (17) 
1930 PC 54, a company incorporated & carry¬ 
ing on business at Hongkong lent large 
on fixed deposit to a company at Bombay at 
51 per cent interest. The Bombay Company 
remitted the interest to the Hongkong Com¬ 
pany. It was held that the interest so remitted 
was a profit or gain accruing or arising to the 
non-resident company from a business connec¬ 
tion in India so as to be chargeable to income- 


tax under sub-s (1) of S. 42. The decision was 
in respect of transactions which took place in 
3924 A 1925. Tax was paid in respect of the 
transactions of 1926 without contest. The ques¬ 
tion was raised again in respect of a transac¬ 
tion of 1927. The case is reported in ‘Comr of 
Income-tax, Bombay v. Bombay Trust Corpora¬ 
tion’, (1936) 4 ITR 323 at p. 326: (AIR (23) 
1936 PC 269). Their Lordships found that the 
resident as well as the non-resident companies 
were all closely associated, their share capitals 
being held almost exclusively by members of 
the same family. It was found that they were 
working in concert as though under one con¬ 
trol . Evidence was, however, lacking that in 
1927 the loan from the Hongkong Company 
continued A that interest accrued or arose to 
that company thereon. It was, therefore, held 
that the income-tax authorities were not en¬ 
titled to assess the Bombay Company as an 
agent. 

(5) In ‘Comr of Income-tax v. Remington 
Typewriter Co. Ltd’, 55 Bom 243: (AIR (18) 
1931 PC 42), the resident company was formed 
for the express purpose of acquiring for the 
non-resident company & carrying on in a parti¬ 
cular area the non-resident company's business 
of selling its manufactures. Though there was 
no contractual obligation by which the resident 
company was Obliged to purchase any of the 
manufactures of the non-resident company, 
the flow of business between the two companies 
was secured by the fact that the ultimate & 
complete control of the vesident company was 
vested in the non-resident company which 
owned all the shares in the resident company. 
Their Lordships observed that the question was 
not whether the resident company was in law 
the agent of the non-resident company; the 
question was whether the facts of the case 
were such that the resident company could 
properly be deemed to be such agent under S. 
43. Having regard to the fact stated above, 
their Lordships held that there was a business 
connection between the two companies. 


(6) In ‘Comr of Income-tax v. Currimbhoy 
Ebrahim & Sons Ltd/, (1935) 3 ITR 395: (AIR 
123) 1936 PCI) the resp had borrowed a sum 
of Rs. 50 lacks from the Govt of Nizam at 
Hyderabad A the loan & interest were repay¬ 
able at Hyderabad. In negativing the conten¬ 
tion that the resp could be taxed as agent of 
the Nizam under S. 42 in respect of this income 
:heir Lordships observed: 

“It is not shown that the Nizam has at any 
time had an interest direct or indirect in the 
resp company. There is no evidence of a 
:ourse of dealing between the parties such as 
might fairly be described as a business connec¬ 
tion previously subsisting between them.If 

the words 'accruing or arising to such person 
whether directly or indirectly through or from 
anv business connection in British India are 
not to be deemed satisfied in every case in 
which a single monetary transaction by a non¬ 
resident with a resident produces gain to the 
former, it is difficult to see m the facts of 
this case any distinguishing element of business 
connection which the Legislature has chosen 
as the test for rendering chargeable to Brltisn 
Indian income-tax income which has not 

accrued in British India." . mr n f 

(7) In ‘Bank of Chettmad, Ltd. v. ^ojnr or 
Income-tax, Madras’, ILR (1941) Mad 89. 
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(AIR (27) 1940 PC 183). the business connec- 
•tion was found established not on the basis of 
.any dealings in British India but from deal¬ 
ings made outside British India between a 
non-resident bank & a resident bank both of 
which were substantially controlled by the mem¬ 
bers of the same family as share-holders. Their 
Lordships held that interest paid on loans made 
by the non-resident bank to the resident bank 
was a profit arising from a business connection 
.in British India & chargeable as such. 

(8) The expression ‘'business connection" is of 
very wide import. The Legislature has re¬ 
frained from giving a precise definition of the 
words "business connection". In the absence 
of a definition by the Legislature itself, it is 
not possible to lay down any principle of uni¬ 
versal application as to what is covered, by the 
words "business connection". The decisions of 
•■the P. C. only serve to illustrate whether an 
inference of business connection ought to be 
•drawn or not according to the particular facts 
of the case under consideration. Thus, where, 
os in the 'Bombay Trust Corporation case’ 
(1936) 4 ITR 323: (AIR (23) 1936 PC 269), or 
the 'Remington Typewriter Company's case’, 
(55 Bom 243: AIR (18) 1931 PC 42), or the 
"Bank of Chettinad case’, (ILR (1941) Mad 89: 
AIR (27) 1940 PC 183), the resident & the 
non-resident work in close concert with a view 
to producing profit it is difficult to draw infer¬ 
ence. Where, however, as in ‘Currimbhoy 
Ebrahim’s case’, (1935-3 ITR 395: AIR (23) 
1936 PC 1), the non-resident has nb interest 
direct or indirect in the resident company & 
there is only a single transaction between the 
non-resident & the resident iesulting gain to 
the former, without any further evidence of a 
course of dealing between the parties, the in¬ 
ference of business connection cannot be drawn. 

(9) The learned Counsel for the Comr 
•strongly relies on 'Hira Mills Ltd., Cawnpore v. 
Income-tax Officer, Cawnpore', (1946) 14 ITR 
•417 (All) & 'Banglore Woollen, Cotton and Silk 
Mills Co. v. Comr of Income-tax', (1950) 18 
ITR 423: (AIR (38) 1951 Mad 351). But the 
department can derive little support from 
'either of the cases. In the ‘Hira Mills case*. 
<1946-14 ITR 417 All), the decision was in favour 
of the assessee. The question m that case was 
whether the profits & gains derived from sales 
made from Ujjain to customers in British India 
through brokers in British India were profits 
& gains deemed to have accrued or arisen to 
the assessee In British India within the mean¬ 
ing of S. 42 (1) of the Act. It was found that 
the brokers were 'free lance' brokers, &, so far, 
at least, as the assessee was concerned, were 
at liberty to place the orders obtained by them 
where they willed. The brokers were in no 
sense specially engaged by ihe assessee. The 
assessee had no branch, agency or establish¬ 
ment of its own in British India. Oilers of 
purchase obtained by the brokers were accepted 
at Ujjain, goods were sold f. o. r. UJJain & the 
goods were paid for at Ujjain. On these facts 
it was held that the profits & gains accruing 
or arising to the non-resident assessee as a 
result of sales in British India did not accrue 
•or arise through or from business connection 
in British India. 

the ‘Bangalore Mills case', (1950-18 
ITR 423: AIR (38) 1951 Mad 361), the busi¬ 
ness connection arose by the existence of 
1951 Nag./45 


managing agents at Madras who continuously 
for several years & also in the relevant ac¬ 
counting period made purchases from places 
all over India & abroad of ah raw materials, 
machinery, plaints etc. paid for them from 
Madras & made contracts for sale at Madras. 
The sales of manufactured goods were effected 
only by the agents &: the entire proceeds were 
realized by the agents who also made all dis¬ 
bursements connected with the business of the 
Mills. The agents acted also as bankers. Ttas 
agents were given absolute discretion with re¬ 
ference to the purchases as to from whom to 
buy, where to buy & at what rate. In short, 
the managing agents in British India carried 
out in British India most of the activities con¬ 
nected with the business of the non-resident. 
It is thus a clear case of income received 
by the non-resident from business connection 
in India. 

(11) "The mere lending of money purely aa 
a loan to a person in business does not esta¬ 
blish business connection with the person; the 
business of the borrower does not thereby neces¬ 
sarily become connected with the lender", 
‘vide Comr of Income-tax, Burma v. Visalak- 
shi Achi', 1937-5 ITR 448 at p. 455: (AIR 
(24) 1937 Rang 258 SB). According to the 
decision in ‘Hira Mills case’, (1946-14 ITR 417 
All), a non-resident manufacturer who sells 
goods outright to a customer in British India 
is not chargeable under S. 42 (1) when the con¬ 
signments are irregular or casual or made to 
various persons without any regular establish¬ 
ment or agency. There is no warrant for hold¬ 
ing that purchase & supply of raw material to 
a resident manufacturer by a non-resident 
would render the commission earned by the 
latter liable to tax under S. 42 (1) in the ab¬ 
sence of anything to show that there was any 
course of dealing between the resident & the 
non-resident or that the commission earned by 
the non-resident was made to depend on busi¬ 
ness done in British India. The commission 
paid to the non-resident had reference solely 
to the purchases made outside British Tndl* 
& was in no way affected by the business done 
in British India. The principle is clear that 
something more than mere rendering sendees 
out of British India for remuneration to a real* 
dent businessman is necessary to establish a 
business connection within the meaning of th*t 
expression in S. 42 (1). Such evidence hi 
wholly wanting in this case. 

(12) Our answer to the question, therefore^ 
is that on the facts of the case the sum a! 
Rs. 7145 earned by the non-resident Shri Jetha- 
bhai Javcrbhai did not accrue or arise to him 
through or from a business connection In Bri¬ 
tish India within the meaning of S. 42, Income* 
tax Act. 

(13) The assessee is entitled to the costa of 
this reference. Counsel’s fee Rs. 100. A oopjr 
of this judgment shall be sent to the Appellate 
Tribunal under S. 66 (5) of the Act for fur¬ 
ther action. 

V.S.B. Ansivered in negattoe. 
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Liladhar Dauiatram , Accused-Applt v. Th$ 
State . 

Criminal Revn. No. 364 of 1950, D/- 29-9-198*. 
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(4) The appct in examination denied com¬ 
mission of the three offences, claimed that he* 


General Clauses Act (1897), S. 6 — Appli¬ 
cability — Essential Supplies (Temporary 
powers) Ordinance 1946 — Offence under — if 
can be tried after Ordinance is repealed and 
subsisted by Essential Supplies (Temporary 
Powers) Act (1946). 

Section 6, General Clauses Act applies not 
only to cases where a previous law has been 
itmply repealed and there is no fresh legisla¬ 
tion to take its place but also to cases where 
the repealing law is substituted in place of the 
repealed law. AIR (23) 1936 All 3 and AIR 
03) 1946 All 269 diss. from. (Para 9) 

Hence a person committing an offence under 
the Essential Supplies (Temporary Powers) Or¬ 
dinance 1946 can be tried and convicted even 
after the Ordinance is repealed and substituted 
by the Essential Supplies (Temporary Powers) 
Act, 1946 by reason of S. 6, General Clauses Act, 
as there is nothing in the later Act to exclude 
its application. • (Para 10) 

Anno: Gen. Cl. Act, S. 6 N. 1. 

M. Adhikari and N. P. Motdharc, for Appct 
— W. D. Pendharkar, Govt Pleader for The 

State. 

ORDER: The appct Liladhar of Nagpur was 
convicted L sentenced to undergo 3 concurrent 
terms, each of 18 months R. I., & to pay 3 
fines each of Rs. 500 by the First Class Mag, 
Nagpur, under Cl. 8, Essential Supplies (Tem¬ 
porary Powers) Ordinance, 1946. In appeal, 
the 1st Addl Ses J., Nagpur, registered the 
convictions under S. 7, Essential Supplies (Tem¬ 
porary) Powers Act, 1946 & maintained the 
fines but reduced the imprisonment to 3 terms, 
teach of 4 months R. I. The appct has now 
come up In revision to this Ct. 

(2) He is the proprietor of the licensed yarn 
ehop styled "Meghraj Liladhar" from the go- 
down of which Daryaosingh (P. W. 14) Circle 
Inspector, seized 17 bales & 378 bundles of yarn 
on 11-10-1946. He also seized from another 
godown or dyehouse of the appct 44 bundles 
of yarn & from his shop the stock book Ex. 
P-19, other books & papers. The prosecution 
case against him was briefly stated to the effect 
that although he was receiving yarn from mills 
In this province & from dealers in the Eastern 
States Agencies, he in order to conceal it had 
deliberately failed to maintain accounts in the 

£ rescribed form & to submit returns to the 
i. C. & Provincial Textile & Yarn Comr in 
the prescribed form; & his balance of yarn was 
found to be incorrect. 

(3> The three charges against him were as 

follows 

"Firstly, between 1-10-1946 to 10-10-1946 he 
did not submit the monthly yarn return to the 
D. C. t Nagpur, for the month of September 
1946 as required by the Provincial Govt's Notfn 
No 879-459-VII, dated 19-2-1942. Secondly, bet¬ 
ween 1-10-1946 & 2-10-1946, lie did not submit 
the second fortnightly yarn return for Septem¬ 
ber 1946 to the Provincial Textile & Yarn Comr, 
Nagpur, as required by the Provincial Govt’s 
Notfn No. 1646-1273-VII, dated 27-3-1942, & Pro¬ 
vincial Textile & Yarn Comr’s Order No. 1168- 
fiS, dated 7-2-1946. Thirdly, on 10-10-1946 he 
did not maintain correctly daily accounts for 
different counts of yam in respect of which he 
held a licence as required by condition 1 of the 
licence granted under the Provincial Govt’s 
Notfn No. 1646-1273-VII, dated 27-3-1942.". 


r f t V ms to , the Textile Comr but 
that he did not know that he was required to 

submit any to the D. C. & had not received, 
memoranda from his office. He also asserted 
“ maintained separate accounts- 

on 10-10-1946 for different types of yam in ac¬ 
cordance with condition 1 cf his licence Ex 
P-26. In his written statement he declared that 
as soon as he received the yam quota from the 
mills, he used to intimate within 24 hours the 
Provincial Textile & Yam Comr thereto & send 
either by post or through his servant copies 
thereof to the Civil Supplies Officer, Nagpur 
Regarding fortnightly & monthly returns of 
stock he used to send them in the prescribed 
form to the Provincial Textile & Yam Comr 
& copies thereof to the Civil Supplies Officer, 
Nagpur, but if for some unavoidable reason, 
there was some delay in submission of the re¬ 
turns, he received reminders & complied with, 
them. Civil Supplies Inspectors, he added, used 
to check his books of account & endorse on 
them that they were maintained according to 
law. Thirteen witnesses were examined in de- 
lence. 

is) So far as the factual aspects are con¬ 
cerned, scrutiny is not called for, as the appet's 
learned Counsel did not address me with re¬ 
gard to them; & it was clear that the con¬ 
traventions in question had taken place. I was- 
also not addressed concerning the meaning, & 
extent of the word “textiles", nor was it con¬ 
tended that the contraventions were merely 
technical. 

(6) The offences in question took place after 
1-10-1946. the date on which the Essential 
Supplies (Temporary Powers) Ordinance, 1946 
came into force & before 19-11-1946, the date 
on which the Ordinance was repealed & on. 
which the Essential Supplies (Temporary 
Powers) Act 1946 came into force. It was not 
contended that the Orders contravened had not. 
been duly continued, & the contention was that 
a person could not be tried & punished for a 
contravention between the 1st October & the 
19th November 1946, inasmuch as when the 
Ordinance was repealed by the Act, the Act 
lacked a provision for the trial & punishment 
of a person for contravention of an order made 
or deemed to have been made under the Ordi¬ 
nance while it was in force. It was also 
argued that S. 6, General Clauses Act was not 
applicable to the repeal cf the Ordinance. 

(7) The learned Addl Ses J. gave good rea¬ 
sons for holding that the word "enactment" 
in that section included an Ordinance & that 
the section applied to the repeal of the Ordi¬ 
nance of 1946. This did not, however, con¬ 
clude the matter, because there is a point that 
on the expiry of the period fixed by S. 1 (4), 
Defence of India Act, Ordinance XII (12) of 
1946 so amended that sub-section as to add to 
it provisions analogous to Cls. (b) to (e) of S. 
6, General Clauses Act. It was, therefore, 
argued that the absence of such provisions 
from the Essential Supplies (Temporary Powers) 
Act on the repeal of the Emergency Supplies 
(Temporary Powers) Ordinance came in the 
way of the appet’s trial & punishment. 

(8) Reference was made in support of this 
contention to the following observations of 
Sulaiman C. J. in ’Danmal Parshotamdas v. 



i951 Abdeali v. Taiyab- 

Baburam Chhotelal', 58 All 495: (AIR (23) 
J.936 All 3) : 

“It seems th3t S. 6 (e) would apply to these 
•cases only wjiere a previous law has been 
simply repealed & there is no fresh legislation 
to take its place. Where an old law has been 
merely repealed, then the repeal would not 
affect any previous right acquired nor would 
it even affect a suit instituted subsequently in 
respect of a right previously so acquired. But 
where there is a new law which not only re¬ 
peals the old law, but is substituted in place 
of the old law, S. 6 (e), General Clauses Act is 
not applicable, & we would have to fall back 
•on the provisions of the new Act itself.” 

This view as followed by Braund J. in ‘Bena¬ 
res Bank Ltd. v. Prakash Bhagwan Das’, ILR 
(1946) All 461: (AIR (33) 1946 All 269). 

(9) I am hesitant to differ from such emi¬ 
nent Judges as Sulaiman C. J. & Braund J., but 
I must do so with great respect. There is 
nothing in S. 6 which indicates that it applies 
only to those cases where a previous law has 
been simply repealed & there is no fresh legis¬ 
lation to take its place. The section deals 
generally with the effect of repeal & clearly lays 
it down that, unless a different intention ap¬ 
pears, the repeal of an enactment shall not 
•inter alia’. 

“(d) affect any penalty, forfeiture or punish¬ 
ment incurred in respect of any offence com¬ 
mitted against any enactment so repealed; or 

(e) affect any investigation, legal proceeding 
or remedy in respect of any such right, privi¬ 
lege, obligation, penalty, forfeiture or punish¬ 
ment as aforesaid, & any such investigation, 
legal proceeding or remedy may be instituted, 
continued or enforced, & any such penalty, for¬ 
feiture or punishment may be imposed as if the 
repealing Act or regulation had not been 
passed.” 

(10) These provisions ore, as I have said, 
clear, & it seems to me that if they were in¬ 
tended to apply only to cases where a law has 
been simply repealed, there would have been 
some indication thereof in the section. No 
such restriction, however, appears In the section 
which specifically relates to the repeal of any 
enactment. On this view, the provisions of 
S. 6 must be held to apply to the repeal of 
the Essential Supplies (Temporary Powers) Or¬ 
dinance, 1946, & there is also the point that the 
Act which succeeded it contains nothing to 
debar such application. The contention raised 
& lucidly presented by the appct’s learned coun¬ 
sel Shri M. Adhikari must, therefore, fail. 

(11) The convictions are affirmed. The sen¬ 
tences of imprisonment cannot, however, be 
maintained & the learned Govt Pleader did not 
press for their retention. The contraventions 
took place about 4 years ago & the appct has 
served 3 days of his sentence. It would not 
in the circumstances be desirable to return him 
to jail; & the appropriate concurrent sentences 
will be the imprisonment already undergone 
& the fines, amounting in all to Rs. 1500, 
awarded by the trial Ct. I order accordingly, 
In default of payment of the fines he shall 
undergo 4 months R. L 

(12) Subject to the aforesaid modification, the 
appln is dismissed. 

K S- Sentences reduced. 
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Abdeali A'odulhussain and others. Deft*- 
Applts v. Taiyab-ali, Pltf-Resp. 

Second Appeal No. 296 of 1945, D/- 7-10-1049. 

(o) Civil P. C. (1908). S. 11. Erpl. V — Relief, 
asked for not granted, due to Cts misappre¬ 
hension of the relief — Omission does fid 
operate as res judicata. 

Where the Ct, being under a misapprehen¬ 
sion as to the actual relief claimed by the 
• party did not apply its iudicial mind to thi i 
part of the party's claim, its omission to grant 
that particular relief cannot, »n law, operate an 
‘res judicata’. No bar can be said to coins 
unless the Ct was conscious of the fact than 
such a relief was claimed. ( Paras 4, 5). 

Anno* C. P. C., S. 11, N. 123. 

(b) C. P. C. (J10S), S. 11 — Subsequent dec I- 
sion that precious suit should be treated an ons 
for declaration of pltf's share only though the 
relief was granted under misapprehension — 
Decision in subsequent suit held operated an 
res judicata in later suit for possession . 

Where in a subsequent suit it was held that 
the Ct in the previous suit had made a mistake lit 
the matter of granting relief and had granted 
only the relief of declaration of pltf’s share and 
that the previous suit must be regarded an one 
for declaration only and that the decision 
therein operated as ‘res judicata\ 

Held that the decision in the subsequent tttifl 
operated as ‘res judicata ' in suit instituted Itith 
sequent to it, for the relief of possession. 

{Para 7 3! 

Anno: C. P. C., S. 11, N. 11. 

(c) Limitation Act (1908) t Arts. 142 and lid 

— Adverse possession — Co-owners — Pleading s 

— C. P. C. urn). O. 6 R. 4 . 

Possession of a co-owner (or of anyone cZafca- 
ing through him) does not become advene to 
another co-owner , without pleading and prooti 
of the exclusion of the latter — It is neceuarg 
to allege specifically the point of time when the 
possession became adverse. {Para 9), 

Anno: Lim. Act, Art. 142 k 144, N. 35; O.P.O* 
O. 6, R. 4, N. 6. 

A. L. Halwc and A. Razak, for Applts — R. J.- 
Bliavc, for Resp. 

JUDGMENT: This is a defts’ second appeal 
from a decree for partition k separate posse* 
sion of -/2/11 1/5 share in a Malik M&kbuza 
field k for mesne profits. 

(2) Two points are raised in appeal. One ifl 
that the present suit is barred by ‘rea judicata! 
& the other is that the resps title is extin¬ 
guished by reason of the applts’ adverse posse* 
sion for more than twelve years prior to the 
suit. 

(3) To appreciate these points it is necessary 
to set out tiie course of previous litigation bet¬ 
ween the parties. In the year 1920 the reap 
sued the father of the applt 4 for a declara¬ 
tion of his share in Malik Mukbufta field 48 ol 
Mouza Pandhana k for partition thereof Tha 
Ct misconceived the nature of the suit, though! 
that the only relief that was sought was a 
declaration & granted that relief only During 
the pendency of the suit, the father of appl! 
4 sold the field to the father of applts 1 to B 
* on * Nazarali - The resp, therefore, sued 
them in the year 1929 for a declaration that 
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the transfer is not binding on him & for joint 
possession of the house. The first Cc held that, 
while the resp was entitled to the declaration, 
ne could not get joint possession in view of the 
fact that he was refused the relief of partition 
in the previous suit. An appeal was taken from 
this decision to the Ct of the Dist J. by the 
1 st three applts’ father L Nazarali on the 
ground that in view of S. 42, Specific Relief 
Act, the relief of declaration could not be 
granted. The appeal was dismissed on the 
view that in the previous cose the suit was 
treated as one for a declaration cnly & that 
m that decbion was accepted by the predeces- 
Bors-in-tltie of the parties to the later suit, it 
is binding on them. The iesp then brought 
the suit out of which this appeal arises claim- 
“J8. ~e reliefs of partition, separate possession 
of his share &• accounts. 

(4) It Is true that in the suit of 1926 the 
resp sought the reliefs of declaration as well 
« partition & that the Ct did not grant the 
latter relief. But then it is clear from the 
following extract from the judgment of the Ct: 

. u Plt £ c ! aims that Ms share in that field 
should be declared to be 2 annas & 11 1/5 pies. 

u tha^ he shou’d be put in joint possession to 
t he extent of his share in the house in pos¬ 
session of deft 2 which belonged to Yusuf Ali. M 
*hat it was under a misapprehension as to the 
actual relief claimed by the resp. Indeed, the 
Ct did not apply its judicial mind to this part 
of the resps claim & therefore its omission 
to grant the particular relief cannot, in 
law, operate as Yes judicata’. To quote the 
observations of Lord Romillv in ‘Jenkins v 
Robertson', (1867) LR 1 HL il7: 

Res Judicata', by its very words, means 
• matter upon which the Ct has exercised its 
judicial mind & has come to the conclusion 
that one side is right & has pronounced a 

decision accordingly.in my opinion Yes 

Judicata signifies that the Ct has after argu¬ 
ment & consideration, come to a decision on a 
contested matter.” 

The decisions in 'Fatmahai v. Aishabai’, 12 Bom 
454. 'Gouri Sankar v. Gurupada Haidar', AIR 
.(18) 1931 Cal 511: (132 IC 625); ’Vishnu Janar- 
dan v. Mahadev Keshav’, AIR (29) 1942 Bom 
44: (ILR (1942) Bom 14); & ’Babu Ram v 
Imam miah’, AIR (22) 1935 All 411: (57 Ali 
797), are all based on this principle. 

(5) No doubt Expln. V to S. 11, C. P. C., says 
that a relief claimed in the plaint but not ex¬ 
pressly granted by the Ct shall be deemed to 
have been refused. But on general principles 
no bar can be said to arise unless the Ct was 
conscious of the fact that such a relief was 
claimed. No authority was cited before me to 
Buppnrt the proposition that the plea of Yes 
Judicata’ was available in circumstances similar 
to the present. Mulla in his C. P. C. has ob¬ 
served as follows in his commentary on Expln 
V: 

"Relief claimed but not expressly granted. If 
a relief Is claimed in a suit, but is not expressly 
granted In the decree, it will be deemed to have 
been refused, & the matter in respect of which 
the relief Is claimed will be ’res judicata’. Thus, 
where In a suit by a mtgee for a money decree 
& In default of payment for sale of the mtged 
property, the mtgee was content to take a 
money decree only, it was held that a subse¬ 
quent suit by him, on failure of the mtgor to 
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satisfy the decree, to have the amount of the 
mtge debt paid to him by the sale of the pro¬ 
perty, was barred as Yes judicata’. The relief 
as to sale having been claimed by the mtgee. 
but not having been expressly granted in the 
former suit, must be deemed to have been re¬ 
fused so as to bar the subsequent suit.” 

(6) The two cases cited in support of the 
iauc-r statement in the para quoted above are 
'Shibu v. Chandra Mohan’, 33 Cal 849 & 'Piar^ 
Lai v. Nand Ram', 31 All 19: (1 IC 561). In 
each o: these cases the pltf had obtained a 
’consent decree' in a mtge suit whereunder he 
was content to take a personal decree against 
the mtgor. Later, each of the pltfs having 
failed to obtain complete satisfaction of hi* 
claim sought afresh for a decree ior sale of the 
mtged property. In these circumstances, the 
Calcutta & Allahabad High Cts held that the 
suit was barred under the Explanation. These 
cases are not cases of oversight. Moreover, 
the decrees actually passed :n the earlier suits- 
were such as were ’sought' by the parties. The 
two decisions are therefore distinguishable. 

(7) Apart from that, the nature of the deci¬ 
sion in the suit of 1926 was considered in the 
suit of 1929. It was contended that in view of 
that decision the resp was not entitled to pos¬ 
session at all The Ct of first instance ac¬ 
cepted the contention & declined to decree pos¬ 
session. The predecessor-in-title of the applts 
1 to 3 then took an appeal to the Ct of the 
Dist J. (to which the resp & the applt 4 were 
parties as resps) in which the contention raised 
was that the resp not being in possession could 
not be given the relief of declaration. This con¬ 
tention was negatived by the appellate Ct on 
the ground that a mistake .is to the nature of 
the reliefs sought was made in the suit of 1926, 
that there a declaration without any consequen¬ 
tial relief was given & that this decision oper¬ 
ates as 'res judicata’. As I understand this 
decision, it is that the previous suit has to be 
regarded as one for a declaration only. That 
being so, the decision of the appellate Ct 
operates, as held in 'Sheosagar Singh v. Sitaram 
Singh’, 24 Cal 616 at pp. 626, 627: (24 I A 50 
PC), as Yes judicata’ in the suit out of which 
the appeal before me arises.\ 

(8) In these circumstances, I hold that the 
applt's first contention must fail. 

(9) As regards adverse possession, applt 4 & 
the resp being co-owners, the possession of the 
former (or of anyone claiming through him) 
does not become adverse without pleading & 
proof of the exclusion of the latter. Moreover, 
it was, necessary for the applts to allege speci¬ 
fically the point of time when their possession 
became adverse to the resp. In the absence' 
of such pleas, the point must fail (See Sital- 
prasad v. Ramprasad: ILR (1944) Nag 17: 
(AIR (30) 1943 Nag 321).) 

(10) For these reasons, I affirm the decree o* 
the lower appellate Ct & dismiss the appeal 
with costs. 

R.G.D. Appeal dismissed- 
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Wawan Balambhat , Dcft-Applt v. Jandbai 
Shriram, Pltf-Resp. 

Second Appeal No. 296 of 1946, D/- 30-11-1950. 


EvideJice Act ( 1872), S. 90 — Old document — 
Presumption — Hindu Law — Widow — Aliena¬ 
tion — Legal necessity . 

When an alienation by a limited owner is as 
old as 39 years and when all 1 hose who knew 
anything about the matter and would be in a 
position to explain the circumstances are dead 
a presumption arises that iue alienation was 
tor legal necessity. This presumption takes the 
place of evidence, which can be availed of to 
fill in the gaps left by the lapse of time. (Para 3) 

Anno: Evi. Act, S. 90, N. 1, 6. 

V. L. Prabhunc, for Applt — P. K. Tare , for 
Resp. 

JUDGMENT: This is a suit by a Hindu 
reversioner lor possession of property alienated 
by a limited owner 39 years before'suit. 

(2) The property belonged to one Suryabhan 
who died in 1887. He left two widows Kashi 
& Sitabai. The former died .n 1929 & the latter 
sold the field in question to one Laxman on 
7-3-1905 by Ex. D-2. Laxman in turn sold the 
field to the deft’s father Balambhat on 18-10- 
1905 by Ex. D-3. The present suit was instituted 
on 15-8-1944. 


(3) The only question with which I am con¬ 
cerned in the appeal is the question of legal 
necessity. Both the lower Cts are agreed in 
finding that there is no evidence of legal neces¬ 
sity & accordingly have decreed the pltf’s claim 
The finding that legal necessity is not proved 
as there is no evidence would normally con¬ 
clude the matter but the learned Judge of the 
lower appellate Ct, os also that of the first Ct, 
has committed an error of law in failing to rea¬ 
lise that when a transaction is as old as this 
& when all those who knew anything about the 
matter & would be in a position to explain the 
circumstances are dead a presumption arises in 
favour of the validity of the transaction. This 
presumption takes the place of evidence. Ac- 
cordingiy the learned Judges are In error in 
stating that there is no evidence. There is 
evidence, very strong evidence, the evidence of 

m/ 5 * p ^ sumptl0n which can be availed of to 
fill in the gaps left by the lapse of time. 

lone. l€gal u effec f of bUing after a long 
lapse of time when all those who could be ex- 

pected to speak about the matter are dead will 

be found In ‘Venkata Redd! v. Rani Saheba of 

Wadhwan, 43 Mad 541: (A IR (7) 1920 P C 64) 

al *° 1 *l' Ja i ln ! sao v - Oopaldos’. 1941 NLJ 

at P- 641 1 & ln 'Babulal v. Manlklal’, ILR 
(1941) Nag 124 at pp. 127 & 130: (AIR (28) 
1941 Nag 79). The general principle underlying 
this is also to be found in Another P. C. case 
relating to grants, namely Mangniram Sitaram 
y- Kasturbha 1 Manibhal’, 46 Bom 481: (AIR 

P °, 163) ' Their there state 

tnat the endeavour of Cts is always to uphold 
titles after a long lapse of time & if possible 
to presume a legal origin when It is not reason- 

evldence °t the circumstances in 
which the title sprang into being. 

. g) K was argued that all these rulings merely 
Hold that these presumptions can be called in 
aid to support evidence which is already ln 


existence, & it was said there must be some- 
sort of evidence, however faint, to indicate that 
there was legal necessity. However that may be 
as an abstract argument* in this case the reci¬ 
tals in the sale-deed show that out of the con¬ 
sideration of Rs. 1000, Rs. 620 were to discharge 
a previous mtge executed by the limited owner 
Sitabai, Rs. 210 for miscellaneous dues on ac¬ 
count of money owned to the transferee & Rs. 
100 taken in cash. It is true there is nothing 
to show whether the previous mtge was for 
necessity on not but that is precisely the kind 
of case in which the presumptions to which 
their Lordships refer can be called in aid. it 
can be presumed that the mtge must have been 
to pay off the husband's debt or for some other 
necessary purpose: so also with respect to the 
miscellaneous ‘khata’ dues. 

(6) All that we have in this case is oral 
evidence to the effect that the family only re¬ 
quired Rs. 200 for maintenance & that their 
income was Rs. 5000 to Rs. 7000 a year, but 
the witnesses in cross-examination showed that 
they did not know very much about the matter. 
In any case there is nothing to show that the 
transfer was not for legal necessity & the evi¬ 
dence to which I have referred is not suffi¬ 
cient to displace the presumption which arises, 
after a lapse of 39 years. 

(7) As I have said, the alienation was in 
the year 1905. The pltfs mother Bayajai. who 
was the next presumptive reversioner, was then 
alive. She lived for 15 years after the aliena¬ 
tion & yet took no steps to question it. The 
pltf herself became the next presumptive rever¬ 
sioner in 1920 & yet took no steps for another 
24 years to get the alienations set aside. Every¬ 
body who could speak of this matter is now 
dead. The lower appellate Ct comments on the 
fact that the deft has not entered the witness- 
box. But the deft was bom 9 years after the 
alienation & was obviously in no position to tell 
us anything about it. His lather died in 1935 
& his father's vendor Laxman is also dead 
although the learned Judge comments on the 
fact that he has not entered the box either. 
In any event there is nothing to show that 
he was alive at the date of suit. In the cir¬ 
cumstances the presumption of necessity should 
be drawn. 

(8) I allow the appeal. The decrees of the 
lower Cts are set aside & there will be passed 
a decree dismissing the pltf’s suit with costs 
in all three Cts. 

Appeal allowed. 
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Dominion of India. Deft-Applt v. Finn C/i/m- 
ganlal Premji , Pltf-Resp. 

Second Appeal No. 409 of 1948, D/- 12-1-1951. 

(a) Railways Act (1890), S . 76 — Suit for 
damages — Burden of proof . 

In a suit for damages against the Railway 
Administration for the destruction of a consign - 

mc ,'. lt :, t '\ c V lt ! ji as to show in order to establish 
a liability on (Tie deft, that there was want of 
diligence or that there was negligence on the- 
part of the latter or his servants or agents. 


Anno: Rly. Act, S. 76 N. 1. 


(Para 5). 
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(b) Civil P. C. (190S), O. 8, R. 5 — Absence of 
specific denial — Effect — In the absence of an 
express denial a Judge of fact is entitled to 
-assume that the fact has been admitted. (Para V) 

Anno: C. P. C., O. 8, R. 5, N. 2. 

(c) Railways Act (1890), Ss. 72, 76 — Negli- 
•gcnce — Proof. 

The question of negligence is one of fact. 

(Para 4) 

Where highly inflammable material is left un¬ 
attended by the Railway Administration parti¬ 
cularly when the value of the goods is in the 
neighbourhood of 2 to 3 lakhs of rupees, that in 
itself constituted negligence. (Para 13) 

Anno: Rly. Act, S. 72, N. 19. 

(d) Railways Act, (1890), S. 72 — Goods under 
Risk Rote — Proof. 

To establish that the goods have been con¬ 
signed under a risk note, a mere entry in the 
railway receipt would not be sufficient if the 
risk note was still available, because the risk 
note icould be the best evidence of the contract. 

(Para 14) 

Anno: Rly. Act. S. 72 N. 5. - 

(c) Railways Act (1890), S. 72 — Damages. 

When a Railway Administration undertakes 
to convey goods to a particular place and give 
delivery there and the goods are lost due to 
come fault of the Railway, then the damages 
which the pltf is entitled to claim is the price 
of the goods at the place of their destination. 

(Para 17) 

Anno: Rly. Act, S. 72, N. 26. 

P. iV. Rudra, for Applt — R. L. Sharma and 
P. P. Sen , for Resp. 

JUDGMENT: The deft is the Dominion of 
India representing the G. I. P. Railway Admi¬ 
nistration. The deft appeals. The suit is for 
damages against the G. I. P. Railway Adminis¬ 
tration for the destruction of a consignment of 
charcoal owing to a fire which broke out while 
the wagon in which the charcoal was stocked 
was near the goods-shed of Sohagpur Railway 
Station. 

(2) The charcoal was consigned to the Rail¬ 
way Administration at Sohagpur on 6-5-1945. 
The destination of the consignment was Bom¬ 
bay. Within a few hours of loading the wagon 
the fire broke out at Sohagpur Railway Station. 

(3) The first Ct held that the pltf had not 
proved negligence k so dismissed his suit. The 
lower appellate Ct reversed that finding k held 
that negligence was established k accordingly 
decreed the pltfs claim except to the extent of 
Rs. 400 which forms the subject-matter of a 
cross-objection. 

(4) The question of negligence is one of fact, 
tbut it was contended on oehalf of the deft applt 

that the learned Judge of the lower appellate 
Ct had placed the burden of oroof wrongly. I 
do not think that is so. 

(5) The learned Judge of the lower appellate 
Ct commences by setting out the law k in 
para 9 he relies on a oassage from the P. C. 
in 'Dwarka Nath v. R. S. N. Co., Ltd.*, AIR (4) 
1917 PC 173: (46 IC 319), k makes the follow¬ 
ing quotation: 

•‘Section 76 of the Railways Act.adds no 

new burden on the latter (that is to say, the 

deft).the pltf has to show, as all pltfs 

1 must, in order to establish a liability on the 
*deft, that there was want of diligence or that 


there was negligence on the part of the latter 
or his servants or agents.” 

The learned Judge goes on to say, “I respect¬ 
fully agree with this interpretation of the pro¬ 
nouncement of their Lordships”. It is evident 1 
then that the learned Judge has appreciated 
the law aright k has thrown the burden on 
the pltf. 


(6) Next, when dealing with the facts, he 
reaches the conclusion in para 12 : 

”P. W. 2.stated that the fire had started 

from the leaves which were inside the goods- 
shed. P. W. 6, Sub-Inspector of Police, also 
stated that the fire started from the leaves. In 
the absence of any evidence to the contrary 
there is no reason to disbelieve either of these 
two witnesses.” 

That is a direct finding based on the positive 
evidence of the pltf. He has relied there on 
the evidence of the pltf k not on the burden 
of proof. 

(7) Next he holds in para 13 that the wagon 
was not in its proper place. This he holds 
because of the implied admission by the deft. 
In that the learned Judge is correct. The plaint 
states: 

“After the bogie was loaded the railway staff 
at Sohagpur Railway Station allowed it to re¬ 
main standing near the Railways Goods Yard 
k ‘did not move it to proper siding’.” 


In reply to that the deft did net deny the ex¬ 
press allegation of fact to ihe effect that the 
wagon was not moved to its proper siding. All 
it said was: 

“As the bogie in question was loaded late in 
the day of 6-5-1945 by pltfs men, it could not 
be moved from the place where it was. It is, 
however, admitted that it was loaded near the 
railway goods yard.” 

There again there is no error regarding the 
burden of proof. 

(8) Next he holds on the evidence of the 
witnesses that there were no proper arrange¬ 
ments at the railway station to extinguish fire. 
From all these circumstances the learned Judge 
concluded that there was negligence. There was 
no error regarding the burden of proof. That 
bein" the position, what I have to see is whe¬ 
ther” there was evidence from which a con¬ 
clusion of negligence could be reached by a 

^ U (9) C The first factor regarding this is that the 
wagon in question was not at its proper place. 
As I have said, this was impliedly admitted by 
the deft. In any event, in the absence °J “ 
express denial a Judge of fact is entitled 1 to 
assume that the fact has been admitted, be¬ 
cause of the rules of pleading laid down m the 
Code of Civil Procedure. 

(10) The next point is that this wagon was 
near the goods-shed. As I have shown, the 
deft admitted in its written statement that 
that was where it was .inally loaded. This 
fact is also proved by P. Ws. 1 & 2. 

(11) We next have it established that the 
goods-shed & the wagons near it were loaded 
with highly inflammable material. P. W. 3 tells 
us that there were 300 nags of dry tobacco 
leaves in 'he shed; also 7 wagons of timber in 
addition to this wagon of charcoal * *iso 600 
bags of flour & 300 bags of rice. P. W. 2 teUa 
us that the value of all this material was in 
the neighbourhood of 2 to 3 lakhs of rupees. 
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(12) The next fact which is established by the 
evidence is that there was no watchman at 
the goods-shed. This is proved by P. W. 3. It 
was argued on behalf of the applt that P. W. 
4 contradicts this because he tells us that one 
‘chowkidar 1 used to remain on the stall each 
night. But the witness is not talking of the 
goods-shed. He is talking of certain umber k 
charcoal stalls on the other side of the road 
opposite to the goods-shed. k P. W. 5 tells us 
that those stalls are at a distance of a furlong 
from the goods-shed. They are not part of 
the railway property. 

(13) It is evident that when highly inflam¬ 
mable material, of this type as left unattended, 
particularly when the value • f the goods is in 
the neighbourhood of 2 to 3 lakhs of rupees, 
that in itself constituted negligence. Even if 
there was no hazard of fire there would be 
hazard of theft k pilfering. ( After discussing 
the evidence, the judgment proceeded:) 

“All these facts are more lhan sufficient jus¬ 
tification for a finding of negligence. 

(14) It was then argued by the learned counsel 
for the deft applt that in this case the Rail¬ 
way Administration is absolved because of a 
risk note in form B, but that was not pleaded, 
nor was this point taken even in the lower 
appellate Ct. It was taken for the first time 
in appeal here. k the sole ground on which 
the contention is based is that the railway re¬ 
ceipt produced by the pltf contains .a statement 
to the effect that there was a nsk note in form 
B. In the absence of any pleading I am not 
prepared to entertain this ;irgument. In the 
first place, if the matter had been pleaded by 
the deft k the pltf had denied the fact, the 
deft would have been put to oroof k would have 
had to produce the note in the original. 
A mere entry In the receipt would not be suffi¬ 
cient if the risk note was still available, because 
the risk note would be the best evidence of 
the contract. This is the ieclsion in *B. k N. W. 
Rly Co. v. Sobrati Miya\ ILR (1943) 1 Cal 397: 
(AIR (31) 1944 Cal 50). The learned counsel 
for the deft applt relied on 'Secy of State v. 
Devi Ditta Mai', 148 IC 489 (Lah), but that was 
a case in which the risk notes had been des¬ 
troyed k so were not available. In those cir¬ 
cumstances of course, the fact that a statement 
to the effect that there was a particular risk 
note embodied in the receipt would be relevant. 
But when the risk notes are available, an ad¬ 
mission by the deft in its own favour, which 
is what this amounts to, is not evidence against 
the pltf, particularly when the point is not 
taken. All sorts of defences would be passible, 
for example, that there was no risk note k 
that this was merely a mistake of the clerk 
filling in the receipt. The mere fact that the 
pltf is In possession of this receipt does not 
operate against him because the receipt is some 
thing to be used against the deft, not against 
the pltf; and any admission in the 
document operating ir the deft's favour would 
not be evidence against the pltf. Of course, 
n ine risk notes are proved to have been des¬ 
troyed or are not available then, as I have said, 
the matter is different. In that event an entry 
of this type would be relevant. 

(15) Even if this plea regarding the risk note 
be accepted we still have to consider what mis¬ 
conduct means. I do not intend to go into 
this because there is considerable difference of 


opinion on the point. All I need say is that 
even in one of tne cases on which the learned 
counsel for the deft relies, .lamely ‘Rallia Ram 
v. Governor-General of India in Council’, ILR 
(1944) 2 Cal 487 at p. 503: ‘AIR (33) 1946 
Cal 249), Gentle J. states that misconduct is 
the genus k negligence a species of the genus. 
If that is correct then every case of negligence 
must amount to misconduct, though every case 
of misconduct would not necessarily amount to 
negligence. So also, it was held in ‘Secy of 
State v. Madhuri Das', AIR (20) 1933 AU 477: 
(55 All 625). that misconduct ;s a much wider 
term than negligence. However, I do not in¬ 
tend to decide this question because in my opi¬ 
nion the matter has not been properly raised 
owing to the lack of pleading. 

(16) The appeal fails k is dismissed with 
costs. 

(17) As regards the cross-objection, the point 
Is this. It .s admitted that the price of the 
charcoal at Sohagpur was Rs. 2.000. The pltf 
claimed an additional Rs. 400 in his plaint, that 
being the pi ice he would have eceived on sell¬ 
ing the charcoal. He proves in his evidence 
as P. W. 1 tnat the control price of the bogie 
of charcoal at Bombay where the charcoal was 
to have been delivered would have been Rs. 
3,200. The law is that when a Railway Admi¬ 
nistration undertakes to convey goods to a par¬ 
ticular place k give delivery there k the goods 
a**'- lost due to some fault of the Railway, then 
the damages which the pltf is mtitled to claim 
is the price of the goods at the place of their 
destination. That law will be found in 4 Hals- 
bury’s Laws of England (2nd Edn.) pp. 22 & 
23. Therefore, the excess Rs. 400 which were 
claimed should have been allowed. The decree 
of the lower appellate Ct will be modified ac¬ 
cordingly. I allow the cross-objection with costs 
in all three Cts. 

Appeal dismissed. 

Cross-objection allowed . 
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Sewakram Motiram . Deft 1-Applt i\ Chunilal 
Bhagchandsa and others , Resps. 

Second Appeal No. 769 of 1945, D/- 8-9-1950. 

Cieil P. C.{1908) t S . 54 — Collector refusing 
to make partition — Partition embodied in filial 
decree — Presumption — Evidence Act {1872) 
o. 114. 

A civil Ct can order partition even of revenue 
paying property when the Collector refuses to 
make such partition. 


If the fact of partition is embodied in the 
final decree it must be presumed that the 
Civil Ct embodied it because the Collector re- 
Jused to partition the property and so the Civil 

thrnfnh 1 * 0 ^ U lt5el f or nad ,£ Petitioned 
through a Comr. (Para lit 

S ^14 °N *29 P ’ C ’ S ’ 54 ’ N ‘ 7 ’ Evldence A «, 


Y. V. 
Resps. 


Jakatdar, for Applt — R. S. Dabir. for 


-„ „c.v,uu ttupem r 

one* the defts to a suit for possession of 

<?) It Is common ground that In the yei 
mi the pltf brought a suit against his thri 
brothers for partition of ]olnt family, a pr 
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liminary decree for partition sas passed therein 
in the year 1922. In the :ear 1917. while the 
partition suit was pending, two of the defts to 
that suit, Ramlalsa & Kanhiyalalsa, effected 
a mtge in favour of one Onkar & gave as secu¬ 
rity Khasra No. 499 area 17.26 acres, of Mouza 
Piplod Khurd. This' field belonged to the joint 
family consisting of the pltf Ramlalsa, Kan¬ 
hiyalalsa & another brother .V formed part of 
the subject-matter of the partition suit. 

(3) Onkar sued upon his mtge & after ob¬ 
taining a decree therein in the year 1926 had 
the field sold in execution. It was purchased 
by Motiram. the father of defts 1 to 3. The 
parties are not agreed about tne year in which 
Motiram obtained possession of this field. Ac¬ 
cording to the pltf, he obtained possession in 
the year 1935-36 while, according to defts 1 to 
3, he obtained possession in the year 1926. Fur¬ 
ther, according to defts 1 to 3, Motiram was in 
possession of this field till his death & it is in 
their possession ever since. 

(4) The preliminary decree for partition was 
made final on 30-11-1928 L, according to the 
pltf, Knasra No. 499 was split i p into Khasra 
Nos. 499''! & 499/2 having respectively areas 
of 12.95 k 4.31 acres, & that the latter was 
allotted to him while the former was allotted 
to hL brothers. The pltf took jr.t execution of 
the decree & went to take nossession of Khasra 
No. 499/2 on 3-4-1942. Defts 1 to 3 resisted 
& so he made an appln to the executing Ct 
under O. 21, R. 97, Civil P. C. complaining of 
insistence to delivery of possession. The Ct 
rejected the appln & so he brought the suit 
out of which this appeal arises. 

(5) Defts 1 to 3 contend that there is no such 
field as Khasra No. 499/2, that they being in 
possession of the whole of Khasra No. 499 from 
the year 1926 the suit is oarred by time, that 
the decree in the partition suit does not bind 
them, that the field No. 499 does not appear to 
have been partitioned by tne Collector as re¬ 
quired by S. 54, Civil P. C., & so the pltf’s suit 
for possession based on the final decree is not 
tenable & that S. 47 bars the suit. All these 
contentions, except the fourth one, were taken 
in the Cls below & negatived. 

(6) It would be convenient to consider the 
new point first, particularly because the learned 
counsel for defts 1 to 3 laid the greatest stress 
on this point in his argument. On the point 
whether a civil Ct is competent to effect par¬ 
tition of revenue-paying property, where the 
parties to the suit do not specifically ask for 
separation of the liability of each of them in 
regard to the payment of land revenue, there 
is conflict of judicial opinion. On the one 
hand, there are the decisions in ‘Jogodishury 
Debea v. Kailash Chundra’, 4 Cal 725: (1 C W N 
374 FBI; Raaha i-.ishun v. Mhola Chaudhuri’, 
13 Pat 637: (AIR (21) 1934 Pat 365); & ‘Priya- 
nath Roy v. Shreedhar Chandra Roy’, 48 C W N 
223: (AIR (32) 1945 Cal 28), which lay down 
that in such a case It is open to a civil Ct to 
make a partition of the revenue-paying pro¬ 
perty, S. 54, Civil P. C. notwithstanding. The 
authority for the contrary view Ls the decision 
in ‘Abdul Razak v. Shreenath Ghosh’, 58 Cal 
122: (AIR (18) 1931 Cal 93) & that in ’Datta- 
traya Vithal v. Mahadaji Pat-ashram’, 16 Bom 
528. No decision on the point of this Ct or 
that of the late Ct of the Judicial Comr has 

-come to my notice. 


(7) The decision in ‘Jogodishury’s case’ (24 
Cal 725: 1 CWN 374 FB), though of a Full 
Bench, is not unanimous. Three Judges ex¬ 
pressed the view that S. 265 of the Code of 
1882 (which corresponds to S. 54 of the present 
Code) does not preclude a civil Ct from effecting 
partition of revenue-paying property when the 
liability to pay revenue is not sought to be 
separated. Two others, Trevelyan and 
O’Kinealy JJ., expressed their dissent from this 
view. In ’Abdul Razak v. .’5hreenath Ghosh’, 
58 Cal 122: (AIR (18) 1931 Cal 93), Rankin 
C. J., who delivered the judgment of the Ct, 
pointed out that the facts of the case which was 
decided by the Full Bench did not come 
"within miles of S. 265” & so the discussion 
regarding the scope of S. 165 was "irrelevant”. 
He declined to accept the view of the majority 
of the Full Bench — & his colleague agreed with 
him — but instead he agreed with the view 
taken by the minority. 

(8) Regarding S. 54, Civil P. C., he observed 
at p. 124: 

"It seems to me that (he language of S. 54, 
Civil P. C., if it is really attended to, is not 
very perplexing. The section is speaking of a 
decree for partition & it deals with a decree 
for partition if that decree is for the partition 
of an undivided estate assessed to the payment 
of revenue or for the separate possession of a 
share of such an estate. It says that in those 
cases the partition of the estate or the separa¬ 
tion ol a share shall be made by the Collector." 
This, to my mind, is a correct appreciation of 
the pr^.isions of the section. 


(9) Then, at p. 126 the learned Judge has 
given a reason for holding that the scope of 
S. 54 is not really as limited as the majority in 
‘Togodishury’s case’, (24 Cal 725: 1 CWN 374 
F3i regard. This is what the learned Judge 
says. 


“If a decree is for the partition of an un¬ 
divided estate assessed to the j ayment of reve¬ 
nue to Govt, then it seems to me that, by S. 
54. the partition is to be carried out by the 
Collector. It is idle to say that it is open to 
the pltf, to insist that it be carried out by a 
Comr under the civil Ct, merely because he 
has not asked for partition of the revenue. Whe¬ 
ther he has asked for partition of the revenue 
or not, if he has a right to the partition of an 
undivided estate, his right is to a complete par¬ 
tition & it is certainly the right of any other 
party to object to an incomplete partition which 
would leave his interest at the mercy of the 
pltf, if the pltf makes default in paying his 
share. In the same way, the words ’for the 
separate possession of a share )f such an estate 
contemplate the case of a man whose right is 
to the possession of an aliquot oortion or share 
of the whole undivided estate considered as 
one & in that case too, it appears to me that 
the intention of the statute is that in all cases 
such partition should be done by the Collector 

_ the reason being, first of all, that it is the 

right of each party to have a complete par¬ 
tition, if he is to have a partition at all; & 
secondly, that there is the interest of the Govt, 
to be considered — it being the duty of the 
Collector to see that the proper share of the 
revenue is in every case put upon the particular 
land or shar3 of land.” 

With great respect I agree with this view. 
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(10) The other two decisions which take the 
same view as that taken by the majority in 
•Jogodishury's case 1 , (24 Cal 725: 1CWN 374 
PB), merely follow the majority view & need 
not be noticed separately. Similarly, the Bom¬ 
bay decision does not need separate notice as 
It does not give any particular reason for taking 
the opposite view. 

(11) Even though I agree with the view taken 
by Rankin C. J., I am afraid defts 1 to 3 can¬ 
not succeed on the point taken by them. The 
reason for my saying so is that, as held in 
•Ranada Kishore v. Swarnamoyee Debi', 44 
CWN 114: (AIR (27) i940 Cal 33), a civil 
Ct, can order partition even of revenue paying 
property when the Collector refuses to make 
such partition. This is obviously not prohibited 
by S. 54 because effect has to be given by a 
Ct to the decree passed by it. If. for some 
reason or other, the Collector refuses to give 
effect to the decree, the civil Ct must, 'ex 
debito Justitiae', itself do so. True, there is 
nothing to show affirmatively that the Collec¬ 
tor refused to execute the decree but there 
was never an occasion for the pltf to say any¬ 
thing on the point as defts 1 to 3 did not plead 
that the decree was bad on this particular 
ground. A presumption of regularity attaches 
to official acts & as the fact of partition Is em¬ 
bodied in the final decree, It must be pre¬ 
sumed that the Ct embodied it because it was 
entitled to do so. In other words, it must be 
presumed that the Collector refused to partition 
the property & so the civil Ct partitioned It 
Itself or had it partitioned through a Comr. The 
evidence of Chunnilalsa, P. W. 1, lends support 
to the latter inference. In this view, the new 
point falls. 

(12) I realise that the pltf will be faced with 
difficulty In obtaining possession of the parti¬ 
cular'■^hasra as it Is not mentioned In the 
revenue papers Sc its exact situation Is not des¬ 
cribed in the decree. Possibly it may be des¬ 
cribed in the Comr’s report. At any rate, as the 
learned counsel Is not perturbed over this & as 
he says that the pltf would be able to obtain 
possession of the property. I would leave the 
matter where it Is. 

(13) What I have said above Impinges on 
the point taken by the defts 1 to 3 that there 
Is no such field as Khasra No. 499/2. In one 
sense they are right but In another they are 
not. The revenue papers make no mention of 
Khasra No. 499/2 but the final decree for par¬ 
tition does. We. know that It forms part of 
the old Khasra ''No. 499 — though not which 
part — & Is not something quite Imaginary 
Actually nothing turns on this point as the 
pltf is satisfied with the kind of decree he has 
got. 

(14) On the question of limitation, I would 
observe that there is a finding of the lower 
appellate Ct that defts l to 3 obtained posses- 
slon in the year 1933. That Is a finding of fact 

of was Instituted within twelve years 

of this date, it Is within time. 

J 1160 a 5 0Ut the contention that the par- 
I r!o^ decree not bl nd defts 1 to 3, the 
e nn°fhf r u l , hat “ the m ’K e * the auction 

mi th b ¥ l8 01 wW ch the three defts 
fSSLHJJ?* ( b< *h 'pendente llte\ defts l to 

3 nfl?ic ke 8U ^ eC L t0 the Partition decree. 

(16) As regards the bar of 8. 47. which was 
Pleaded only faintly, I agree with the lo^J 
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appellate Ct that defts l to 3 cannot be regarded 
as representatives of the defts to the partition 
suit. The point must, therefore, be determined 
in a separate suit & not in execution. 

(17) In the result I uphold the decree of 
the lower appellate Ct and dismiss the appeal 
with costs. 

D.H. Appeal dismissed. 

A. I. R. (38) 1981 Nagpur 361 [C. _\\ 111 .) 

Bose C. J. and Mangalmcrti J. 

Dhar.imsiugh Kashi ram and others — 
Plaintiffs — Appellants v. Mayaram Sadhu- 
ram and others — Defendants—Respondents. 

Letters Patent Appeal No. 22 of 1947, D/. 24-2-1949 
from appellate decree of Hidoyatulkh J„ in S A 
No. 274 of 1913, D . 17-7-19)7. ' 

(a) Deed—Construction — What parties choose 
to call their property cannot alter its nature. 

Whnt the partus choose to call their property oan- 
not alter its nature. If the 6tatnte enjoins that land 
of that character shall U of a particular nature and 
subject to certain restrictions and limitations, effect 
must lie given to the statute whatever the parties may 
have thought were their rights in the land. (Para 4 ] 

(b) Grant-Burden of proof _ Onus is on those 
seeking to derogate from iheir grant — Evidence 
Act (1872), Ss. 101-103. 

The burden of proof is on those defendants who 
seek to derogate from their grant. Hence where certain 
persons purport to mortgage khndlMsh! land as rnal- 
guzars and subsequently they say thev are not mal- 
guzars hut tenants and that their laud is occupancy 
the burden is on them to establish those facts. 

Anno. Evidence Act, Ss. 101-103, N. 35. ^ P * r * ^ 

(c) Tenancy laws — C. P. Tenancy Act (I [11 0 f 

1920), S. 2 (11)—Village Charaundi, Chandrapur— 
Padampur tract Sambalpur area — Gaontias of 
held are not occupancy tenants of gaonti rayoti 
lands — C. P. Land Revenue Act (II [2] of 1917), 
S. 2 (18). ' 

Held that the Gaontias of village Charaundi 
Chandrapur-Padampur tract in Sambalpur area are 
not occupancy truants of Gaouti Rayoti lands : 11 

L ; J - - 14 ’ X ot approved ; H C. I\ L. li. is2 
D *'«+ . [Para 22] 

The village is no longer Khalsn. Government has 

parted with its proprietary rights. The village is no 

longer the property of Government' 1 within the mean- 

jng of S. 22 (16), Land Rovenue Act. Therefore, those 

lands are not “survey numbers” within the meaning 

of S. 1 ( 11 ), and as they arc not “survey numbers*' 

Expin. II to S. 2 ( 11 ), Tenancy Act docs not come into 

pla? - [Para 16] 

c r n ~J° r • O. Ii. Xajbile and 

S. C. Dntt Chatidhary — for Respondents. 

Bobo C. J—This is a Letters Patent Appeal 
by the plaintiffs in a suit for foreclosure of a 
mortgage (Ex. p-10) dated 6-5-1919. 

[2] Only two questions arise. The first i B 
whether the mortgage is valid. The mortgagors 
are the gaontias of the village in which the 
mortgaged lands are situate and the fields are 
described ns their gaonti rayoti lauds. It is 
argued that tho property being situato in the 
Sambalpur territory, the mortgagors were the 
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occupancy tenants of the fields and so were 
incapable of mortgaging. This position is con- 
tested by the other side who also contend in 
the alternative that even on that basis the 
transfer is not void but voidable, and voidable 
only in a particular manner which has not 
been resorted to hero. 

[3] The mortgage is iu the following terms : 

“We are Sadhuram - . . and Sahasram ... by occu¬ 
pation malguzara . . . Whereas our Gaoti Itaiyati 
[that is, khndkasht] land bearing the undermentioned 
numbers etc... . the undermentioned numbers of land 
situate at Charodi have been mortgaged without 
possession." 


The condition, as wo have said, was foreclosure. 

[ 4 ] It will bo seen that the deed describes 
the mortgagors as malguzars and explains that 
the land being mortgaged is their khudkasht 
though called gaonti rayoti. Now we concede 
that what the parties choose to call their pro- 
Iperty cannot alter its nature. If tho statute 
'enjoins that land of that character shall be of 
a particular nature and subject to certain res¬ 
trictions and limitations, effect must be given 
to the statute whatever the parties may have 
thought were their rights in the land. There¬ 
fore, we have to see what the statute enjoins. 
But before we get on to that, it will be neces¬ 
sary to bear in mind that the burden of proof 
is on tho defendants who seek to derogate from 
their grant. They purported to mortgage khud¬ 
kasht land as malguzars. They now say they 
are not malguzars but tenants and that their 
land is occupaucy. The burden is therefore on 
them to establish these facts. 

[ 5 ] The definition of "tenant" is given in 
s. 2 (11), C. P. Tenancy Act. The main defi¬ 
nition is as follows : 

“ ‘tenant’ means a person who holds land of another 
person, and is, or but for a contract would bo, liable to 
pay rent for such land to such other person." 

Then follows a clause setting out what the defi¬ 
nition does not include. Among other things, it 
does not include “a former ... or thekadar of 
proprietary rights.” Next come two explaua- 

tion 3 of which the second states : 

“The bolder of a survey number In a village let in 
farm by Government, or held by a gaontia in tho 
Sambalpur Territory, is a tenant of tho farmer or 
gaontia for the time being.” 

[G] We will deal first witli the explanation. 
It can only apply if the defendants aro holders 
of a survey number. We have therefore to see 
what a survey number is. That is defined in 
3 . 2 (18), C. P. Land Rovenuo Act in tho 


following terms: 

"‘Survey number means any area held by, or 
Intended U, be settled with, a raiyat under a jparatc 
cessment of land Revenue in a village or land which 
ia the property of Government.” 

There is no plea that either this village or the 
lands in question are tho property of Govern¬ 


ment. On the contrary, such material as we 
have indicates the contrary. 

[ 7 ] Now when we say that there is nothing 
to indicate that either the village or the lands 
are the property of Government we must not 
be taken to dispute Government's claim to the 
fundamental right in all land in the Province. 
What we mean, and what the Act contemplates, 
is that Government has parted with what is 
called the proprietary rights” in certain area. 
In those areas there is no such thing as a 
"survey number" within the meaning of this 
definition. This is clear when we examine the 
definition of "proprietor” in S. 2 (13), Land 
Revenue Act. The definition prescribes that 
"‘proprietor’ .... includes a gaontia of a 
Government village in Sambalpur territory. " 

[8] “ Government village " i9 not defined and 
so recourse must be had to the history of this 
area. This will be found set out in Aditram v. 
Pankha Pratab, 11 N. L. J. 214 tho report of 
a revenue decision by the then Homo Member, 
and also at pp. 91 and 92 of Hajaruavi’s Law 
of Agricultural Tenancy ;tud Village Service 
Lands in the Central Provinces. But the 
clearest picture will be found in Will’s Settle¬ 
ment Report of the Zamindari Estates of the 
Bilaspur District made in 1912. It is true that 
report does not touch tho Chandarpur-Padani- 
pur tract in tho Sambalpur area-tho area 
with which wo are concerned here—but it 
give 3 a very clear picture of the early days 
when the rights with which we are now deal- 


g began to crystallaiso. 

[ 9 ] Originally, for some seven centuries he¬ 
ro tho Maratha conquest of 1741, this part 

the country was under Rajput rule and the 
ganisation of tho kindgom was modelled 
osoly on that of other Rajput States. The 
ngdoin was partitioned into districts, oach 
mtaining a number of towns and villages 
heso districts wore known as Chaurasis or 
irganas. Each was in charge of a zamindar. 
hey were at first the official heads of large 
venue sub-divisions and were responsible for 
ie collection of revenue from their areas, 
nch later, in British times, proprietary rights 
ore conferred on some of them. But in 
■igin they were civil servants of tho Crown 

[10) Then, as Wills puts it, a semi-feudal 
evolution of authority was characteristic of 
.ediaeval native rule. ’’ Accordingly, in each 
: these divisions there was a further sub- 
ivision usually consisting of a group of about 
> villages. Each was in charge of a Boo, 
hakur or Talukdar. Under tho Marathas these 
len were called Patels. They were.responsible 
) the Zamindar for the collection of the 
jrenue in their areas and usually received a 
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drawback of about 6i per cent, on what they 
collected. This responsibility extended the right 
to farm out the land to the actual cultivator. 

[ill As a rule, these Daos were not able to 
manage all the villages under their control, 
so they managed in person only the village in 
whioh they resided and placed a headman or 
gaontia in oaoh of the others. Originally, this 
man was not responsible for the revenue. He 
was merely a servant of the Dao and his main 
function was to collect the tenants of the Dao 
and take them to the treasury of the Dao and 
get them to pay their rent direot. These head- 
men were called gaontias and in return for 
the services they recoived as remuneration a 
portion of the village land rent free. 

[ 12 ] That, broadly speaking, was tho origi¬ 
nal sohemo. But in coarse of time, for one 
reason or another, the middlemen or Daos 
disappeared and the gaontias dealt direotly 
with the Zamindar. In other tractB, tho Zarain- 
dars themselves disappeared and the vil¬ 
lages in those areas came directly under the 
Grown. That was the position when the British 
took over. The areas under the direct super¬ 
vision of the Grown were known as Khalsa and 
that is the distinction which the Land Reve¬ 
nue Act draws bob ween villages and lands 
whioh it describes as “ the property of Govern¬ 
ment " and othor villages. The other villages 
aru those in which Government, for ono reason 
or another, has parted with its proprietary 
rights. This happened with the malguzars in 
the case of malguzari villages in the Central 
Provinces and also with the Zamindars on 
whom proprietary rights were conferred. We 
have now to see into which of these categories 
the present village falls. 

[ 18 ] The history of this zamindari will 
bo found summarised in Poller’s Settlement 
Report of tho Sambalpur Distriot, 1891. This 
traob was given to tho present Zemindar's 
family after flu. advent of the British some 
time in 1862 bhb proprietary right* wore not 
recognised or conferred till 1874. (See para, ill 
of the Roport.) In either event, this was after 
the British came, so when they took over, 
villages in this area were Khalsa. 

[14] Now that led to long drawn out dispute 
between Zamindar and the gaontia. In the 
other Khalsa villages, the gaontias were given 
proprietary rights and in most of the other 
zamindari villages they were made protected 
thekedars. The dispute was eventually settled 
by both parties roaohing a compromise. This 
compromise is referred to in para. 110 of 
Poller's Report. It is also referred to in para- 
graphs 14 and 16 of Blenkinsop’s Settlement 


Report of the Chandarapur-Padampur tract, 
1912. Exactly what their respective rights were 
is not clear from the Reports, though the 
former makes a reference to tho place where 
the compromise is to be found, but it appears 
that they have secured some sort of proprietary 
status. In his Settlement Report of 1913 Wills 
describes two kinds of gaontias in the Bilaspur 
area : (l) where the gaontias are acknowledged 
proprietors of their holdings, and ( 2 ) where 
they are entitled to occupancy rights in tho 
lands they cultivate in the event of futuro 
dispossession from their farm. Therefore, it 
seems that all gaontias are not necessarily on 
the same footing. And so far as the present 
village is concerned, Blenkinsop describes that 
area in tho following terms : 

“The tenures of Chandrapur are practically those 
of Sambalpur District except that in the Chandrapur- 
Padampur taluq the village headmen ( gaontia) have 
now a superior proprietor interposed between them 
and their Government.” (Paragraph 14). 

and again, 

“Id the Chandrapur*Padampur taluq the headmen 
have after tome controversy secured to themselves the 
ordinary status of the Sambalpur gaontia , modified 
only by the fact that they pay their revenue not 
directly into a Government treasury but into the 
hands of the taluqdar.” 

And in the next paragraph, 

In the course of tho succeeding controversy it has 
beau established that the gaontias of his estate, ori* 
glnally holding from the Crown have now the status 
enjoyed by Crown gaontias at the present day . .The 
taluqdar would not appear to be more than an ordi¬ 
nary superior proprietor. He is of course (oil pro* 
prietor of all villages held by him diroctly but over 
those held by gaontias his proprietorship is latent 
only. He cannot deal with either the tetuincy area 
or the waste land so long as a gaontia intervenes 
between him and the village # and can exercise his 
rights directly only by buying up the gaontia or bu 
the latter dying heirless .” 

[15] Now we reoognise that some of this may 
be merely inferential, and if the matter were 
to require judioial decision and the instrument- 
of compromise were available, Courts would 
have to construe that direot, but all this affords 
a olue to the understanding of tho various 
sections in the Tenancy and Land Revenue 
Acts to whioh we have referred. 

Jl6] Harking back to those sections it is 
evident from this history that this village is no 
longer Khalsa. Government has parted with 
its proprietary rights. Whether it has parted 
with them to the zamindar or to the gaontia 
or partly to one and partly to tho other, hardly 
matters. The village is no longer "the property 
of Government” within the meaning of s. a 
( 18 ), Land Revenue Act, nor are the lands in 
dispute. Therefore, those lands are not “surrey 
numbers'' within the meaning of s. 2 (18), and 
as they are not "survey numbers” Expin. 2 to 
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B. 2 (ll) of the Tenancy Act doe3 not come into 
play. 

il"l This Explanation cannot operate for 
another reason as well. If the village is let in 
farm by Government, then the holder of the 
Survey number becomes a tenant of the farmer. 
'Whois the “farmer” in this case? It cannot 
<bo the zamindar because proprietary rights 
liiavo been conferred on him and these villages 
•were not ‘ let” out to him. If it is the gaontia , 
K chen quite clearly a man cannot be his own 
tenant. 

[IS] If the Explanation is excluded, then we 
are left with the body of the section. Of whom 
do the defendatts hold these lands in this 
village? The history we have set out makes it 
clear that the gaontias held this village before 
the Zamindar came on the scene. Therefore, 
the Zamindar did not let them into possession 
of either the village or the lands and there is 
nothing to show that they have since attorned 
to him. There is uo evidence to the effect that 
fcho gaontias pay any rent to the Zamindar, 
and such material as we have indicates that 
they are inferior or sub-proprietors and that 
the Zamindar cannot deal directly with the 
land and create tenant?. Now the burden of 
proof is on the defendants, and on this material 
it is impossible to hold that they have dis¬ 
charged it. If Blenkinshop's summary of their 
position is accurate, then they cannot be ten¬ 
ants within the meaning of the Tenancy Act 
because farmers and ihekidars of proprietary 
rights are expressly excluded. But whether that 
is 93 or not, the defendants must show to whom 
fchey pay rent for these lands, otherwise they 
uanuofc come within the definition of '‘tenant” 
iin B. 2 (11), and unless they can do tint, they 
cannot claim protected status. 

[19] As regards the revenue ruling in Adit- 
ram v. Pankha Pratab, ll N. L. J. 214, the 
ftillacy whioh underlies the decision consists in 
thinking that if a man is not a proprietor he 
nmst ho a tenant. The gist of the decision lies 
in this sentence. "Not being the proprietors of 
such land, ho or they must be tenants.” That 
by no means follows. In the first place, there 
are grades of proprietors and it i9 not shown 
here that those gaontias are not some kind 
of inferior proprietor or thekedar, but that 
apart, they could be licensees or grantees or 
bold on other tenures whioh would not attract 
iihe provisions of the C. P. Tenancy Act. 

[20] The learned Homo Member rightly 
points out that Explanation II cannot apply 
because there can be no survey numbers in a 
non government village, but what he has over¬ 
looked is that before a man can be a tenant he 


must be liable to pay rent to another person in 
one form or other. 

[ 2 1] It is unfortunate that no one appeared 
on the other side before Hidayatullah J. from 
whose decision thij appeal has been made. He 
was therefore at a considerable disadvantage as 
the question is admittedly a difficult one. He 
relied on Niranjan Patti v. Sadashiv Patti, 
14 c. P. L. R. 182, but we think with all respect 
that that has no application because, in the 
first place, the village in question was not a 
Zamindari village, aDd, in the next place, the 
contest was not between the gaontia and some, 
body to whom he was subordinate but between 
the lambardar gaontia and his cosharers. A 
tenant of that village transferred his holding 
to the lambardar gaontia and the gaontia 
cosharers claimed the right to be placed in 
joint possession. Their claim was deoreed. 

[ 22 ] We hold that there is no proof here toj 
justify the conclusion that the defendants arel 
occupancy tenants of this land or that it was] 
otherwise than as described in the deed, namely 
the gaontia s Khudkhast. They have failed tol 
show that there were restrictions on transfer. 

[23l It was next argued that even if this was 
an occupancy holding there was no prohibition 
on transfer in the sense that the transfer was 
void. The Tenancy Aot whioh applies here is 
Act XI [111 of 1898. It was pointed out that 
S. 46 (3) of the Act makes 3uch transfers "void- 
able in the manner and to the extent provided 
by the tw) next following sections." Those 
sections only give certain heirs, and after them 
the landlord, the right to avoid those transac¬ 
tions and then only by application to a Revenue 
Officer: see Ganeshdas v. Shankar, 8 N. L. R. 22 
at p. 28: (13 I. C. 909), Chindu v. Rameshwar - 
nath, 22 N. L. R. 128 at p. 130 : (A.I.R. (14) 1927 
Nag. 30) and Deonarain Balaram v. Kamta, 
A. I. R. (24) 1937 Nag. 43 at p. 45 : (l.L.R. (1936) 
Nag. 167). There is muoh force in this conten¬ 
tion though the prohibition on registration con¬ 
tained in sub-s. (5) raises difficulties. But we 
Deed not enter into this because we are of opin- 
ion that no tenancy is proved. 

[24l The appeal succeeds. The deoree of this 
Court is set aside, as also those of the lower 
Courts, and in their place a preliminary decree 
for foreclosure will not be passed with costs iD 
all the Courts. 

vnn Appeal allowed. 
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k. I. B. (38) 1931 Nagpur 363 [C. N. 112.) 

Mudholkar J. 

Waghji Raoji Andha—Defendant —Appel¬ 
lant v. Balaji Gooindrao Deshmukh—Plain¬ 
tiff — Respondent. 

8. A. No. 495 of 1946, D I- 30-8-1950. 

Tenancy Laws — Berar Alienate! Villages 
Tenancy Law (1921) (as amended by Berar 
Tenancy Law Amendment Act XIX (19) of 1950), 
Ss. 4, 47 (1A) and 60—'Annual tenant* if entitled 
to benefit of S. 47 (1A). 

Section 4 recognizes only four categories of tenants 
& there is no additional category- of ‘annual tenants.' 
Persons who are holding land without an agreement 
in writing <fc who are to be held as annual tenants 
under 8. 60 (4) fall within the category of ‘ordinary 
tenanta’ as defined in 8. 60 (1). 

The term ‘ordinary tenant' in S. 47 (1A) mu9t be 
given the same meaning as in S. 60 (1), that is, it 
must mean a tenant who is not an ante-alienation 
tenant, or a permanent tenant or a sub-tenant. Conse¬ 
quently an annual tenant holding continuously from 
a date prior to 1-4-1940 comes within S. 47 (1A) & is 
entitled to the benefits conferred by it. [Para 9 & 10] 

N. B. Chandurkar — for AppU ; A. 7. Khare & 
T, B. Pendharkar — for Respt. 

Judgment. —This judgment will also govern 
the decision of Second Appeals Nos. 177/46, 
206/46, 263/46, 871/46, 408/46, 477/46, 482/46, 
494/46, 537/45, 654/45, 692/45, 713/45, 714/45, 
716/45, 719/45, 731/45 and 713/46, each of which 
arises oat of a suit instituted by the resp, land- 
lord for possession of land from the respective 
apph\ or applts. 

[ 2 ]' vbo resp. Balaji is the landlord of village 
Fulumbri Izara in Taluq Mangrul Pir. The 
applts. in those oases are tenants in that village. 
The resp. sued for their ejectment, after giving 
them due notice, on the allegation that each of 
them was an "ordinary annual tenant” & held 
the land without any written agreement. 

[8) It is accepted before me that each of the 
applts. or his predecessor-in-titlo had been in 
possession of his respective holding continuously 
from a period anterior to 1.4-1940. Various 
defences weriOaken by the applts. but they 
were negatived & the suits were decreed. The 
findings arrived at by the lower appellate Ct. 
on certain material questions of fact are not 
open to ohallenge in second appeal, & so the 
only argument addrossed before me is that 
based on Act xix Cl9] of i960 passed by the 
Legislature of this State recently. 

[4] Section 2 of that Act amends s. 47 , Berar 
Alienated Villages Tenancy Law by adding sub. 

s. (1A) to that section. Sub-section (1A) reads 
aa follows: 

An , or ?. inat 7 t<mant w ho, at the oommeneemont of 
the agricultural year 1950-51, hae been in possession 
of land either personally or through his predoocssor- 
la-title continuously from a date previous to the first 

Si 1910 loaa8a hddiog land in tho 

agricultural year 1949-50 under a valid lease lor a 


term of not less than ten years shall, notwithstanding 
any agreement to the contrary, be deemed to be the 
permanent tenant of the land. 

Explanation. — A tenant shall bo deemed to haw 
been continuously in possession at the comm race men! 
of the agricultural year 1050-51 from a date previous 
to the first day of April 1910, though he may have 
been ejected on or after the first day of April 1949 if' 
he has been reinstated under 3. 75A." 

(5) Similarly, S. 4 of Aot XIX (19) of 1950 
enacts a new section, S. 75A, which reads ae 
follows: 

“75A. (1) Any ordinary tenant who has been ejected 
on or after the first day of April 1949, from his hold* 
ing or any portion thereof under a decree or order of 
a Civil Court, and who, if he had not been so ejected,, 
would bo deemed under sub-s. (1A) of S. 47, to be a 
permanent tenant thereof, may apply to a Revenue 
Officer, within one year from the coming into force of 
the Berar Tenancy Law Amendment Act, 1950, tc 
be reinstated in possession of such holding or portion 
thereof. 

(2) The Revenue Officer shall after such inquiry &* 
he deems fit, fix the rent of the holding or portion 
thereof and shall reinstate the tenant. 

(3) Any suit or any appeal or any revision pending 
on the date on which the Berar Tenancy Law Amend¬ 
ment Act, 1950, comes into force in which tho tenant 
is sought to be ejected from any laud on the ground 
that he is an ordinary tenant shall, if the tenant is in 
possession of the land on the date of the commence¬ 
ment of the Berar Tenancy Law Amendment Act, 
1950, be continued and decided as if 6ub-s. (1A) of 
S. 47 were in foroe on tho date of the institution of 
the suit." 

(6) According to the learned counsel for the 
applts., the applt. in each case is an ordinary 
tenant & having been in possession o£ the land* 
either personally or through his predecessor- 
in-title, continuously from a date anterior to 
1-4-1940, he must now be deemed to be a per- 
manent tenant. He states that as under the 
new law eaoh of the applts. has become a per* 
manent tenant, his tenancy cannot be terzni* 
nated & so the decree passed by the lower 
appellate Ot. ordering his eviction must be sek 
aside. The learned counsel refers to s. 75A of 
the Aot & points out that the new law Ma n* 
applies to pending proceedings. 

(7) It seems to me that the contention raised 
on behalf of the applts. is correct and must be 
upheld. Seotion 4, Berar Alienated Villages 
Tenanoy Law, says that there shall be only 
four olauses of tenants, namely (l) ante-aliena¬ 
tion tenants; (2) permanent tenants; (s) 8ub~ 
tenants & (4) ordinary tenants. Seotion 60 (l> 
provides that every tenant, who is not an 
ante-alienation tenant, a permanent tenant or 
a sub-tenant, is an ordinary tenant. Reading 
these two provisions together, it is dear thak 
the law reoognises only four categories of 
tenants & that a person who does not fall in 
one of the first three categories is an ordinary 
tenant. Thus, this olass of tenants is a red. 
duary one & would inolude persons holding 
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laud from the landlord as tenants under differ¬ 
ent kinds of terms. 

[8] According to the learned counsel for the 
resp., there are in fact five classes of tenants, 
the fifth one being annual tenants, A ho states 
that the applts. fall within the last mentioned 
category & that, therefore, the new law does 
not apply to them. In support of this conten¬ 
tion, the learned counsel refers me to sub-ss. (2) 
A (4) of S. GO. They are as follows : 

“(2) Except as otherwise provided for in this law, 
an ordinary tenant shall hold his land on such terms 
as may be agreed upon in writing in the form of a 
ilep.se and counterpart between him and bis landlord. 

• • • • 

(4) If in any case no such agreement in writing 
exists, the tenant shall be held to be an annual tenant, 
and shall be liable to pay rent to his landlord at a rate 
corresponding to that paid by permanent tenants for 
their land in the same Tillage.” 

[9] Taking these two sub-sections together, 
it is clear that whoro a tenant is holding land 
without an agreement in writing, he shall be 
held to bo an annual tenant but it does not 
seem that tenants so holding land cease to fall 
in the catogory of ordinary tenants. Section 60, 
it must bo remembered, occurs in the Chapter 
dealing with ordinary tenants A sub-s. (l) 
thereof reiterates, as I have already pointed 
out, the four categories of tenancies which alone 
are recognised in S. 4. It seems to me that 
having distinguished between tenants holding 
under written agreements A tenants holding 
without any written agreements, it was thought 
convenient to give tho latter some designation 
A indicate tho terms on which such persons 
will be deemed to hold. Indeod, if it were 
intended to create an additional category of 
tenancy, there was nothing easier than to say 
Iso in S 4 itself. There aro thus only four cate¬ 
gories of tenants A there is no additional cate¬ 
gory cf "annual tenants”. Even persons who 
laro held to be annual tenants fall within the 
Uategory of ordinary tenants, that is, within 
®tho residuary category. 

[10J Hero, we have to interpret the term 
"ordinray tenant" occurring in the new sub- 
s. (lA) to S. 47. It must naturally havo tho 
meaning given to it in S. GO (l), Berar Alienated 
Villages Tenancy Law, that is, it must mean a 
tenant who is not an ante-alienation tenant, or 
a permanent tenant or a sub-tenant. This sec¬ 
tion does not oxcludo "annual tenant” from 
the compass of "ordinary tenant". It follows, 
therefore, that an annual tenant holding conti¬ 
nuously from a date prior to 1-4-1940 comes 
within sub-s. (ia) of 3. 47 & is entitled to the 
'benefits conferred by it. 

[ill In tins view, every one of the appeals 
must bo allowed A the resp’s suit for ejectment 


dismissed. Accordingly, I allow the appeals & 
dismiss each of the suits. 

[ 12 ] As regards costs, I think that even though 
the applts. have succeeded it is not because the 
decisions appealed from were erroneous but 
because a new law has come into being which 
has clothed them with additional rights. The 
suits when instituted by the resp. were well 
laid A merely because they have to be dis¬ 
missed on account of subsequent change in the 
law, it would not be right to deprive the resp. 
of bis costs. I, therefore, order that costa 
throughout shall be paid by the applts, to the 
resp. in each case. 

E.S. Appeals allowed. 


k. I. F. (38) 1981 Nagpur 366 [C. N. 113.] 

Mudholkar J. 

Mulchand Nanakram and others — Defen¬ 
dants — Appellants v. Mt. Ganga and others 
— Plaintiffs — Respondents. 

B. A. No. 805 of 1944, D/- 16-1-1949. 

Limitation Act (1908), Art. 148 — Usufructuary 
mortgage of tenancy land —Suit in 1942 to redeem 
on taking accounts — Satisfaction of debt alleged 
in 1938 — Suit if for possession within Art. 1 of 
Sch. II, C. P. Tenancy Act or for redemption — 
Tenancy laws — C. P. Tenancy Act (1 [1] of 1920), 
Sch. II, Art. 1. 

A mortgagor brought a sait in 1942 for redemptioi 
of a usufructuary mortgage and for accounts on the 
ground that on his rough calculation the mortgage- 
debt was satisfied out of usufruct in 1938. The defence 
was that as the mortgaged property consisted of 
tenanoy land, the suit was substantially one for pos¬ 
session governed by Art. 1 of Sch. II, C. P. Tenancy 
Act, 1920, and was barred by limitation as it was 
brought after 3 years of satisfaction of mortgage debt 
in 1938. Moreover, an order of tho Debt Conciliation 
Board passed in April 1938 discharging tho debt 
amounted to satisfaction of the debt and defendant's 
title was adverse to the plaintiff for 3 years, thus 
extinguishing plaintiff’s right to claim possession : 

Held, (i) that by tbo mere fact of satisfaction tf 
the mortgage-debt the possession of the usnfrnotoary 
mortgagee did not become adverse to tbo mortgagor 
and as such the mortgagee could not be said to bare 
exoluded the mortgagor from possession from the date 
of aatisfaction of tho mortgage; 

(ii) that even taking into consideration the effect of 
S. 8 (2), Debt Conciliation Act, the position of the 
defendants did not become different. The diBohargo of 
a dobt by the operation of a statute did not amount 
to a redemption of the mortgage; 

(iii) that the suit was not, therefore, governed by 
Art. 1 but being one for redemption of mortgago dearly 

fell within Art. 148, Limitation Act. 

(Paras 11, 12,19) 

Anno. Lim. Act, Art. 148, N. 4, pt. 4. 

3/. R. Bobde and D. T. Mangalmoorti — for Ap¬ 
pellants; T. L. Shevde ; P. R. Padhye and R . D. 
Asirkar — for Respondents. 

Judgment. —This appeal arises out of a suit 
for redemption of a usufructuary mortgage. 

[ 2 ] The mortgage in question was effected by 
one Bhurka alias Ganpat on 11-9-1897 in favour 
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•of defendant 1 Mulchand and two others, 
Dhondu and Pandu. Mulchand later acquired 
the mortgagee rights of Dhondu and Pandu, 
and theroforo thoir respective sons, who were 
joined as parties to tho 6uit, go out of the 
picture. Mulchand is said to have taken the 
mortgage in his capacity as manager of a joint 
Hindu family and, therefore, the only defen¬ 
dants who uro interested in the appeal are 
■Mulchand and his co parconers. 

( 3 ) Bhurka is no longer alive and it is com¬ 
mon ground that plaintiffs 1 to 4 represent his 
estate. Plaintiff 5 is the transferee of a part of 
the mortgaged property from other plaintiff's. 
One of the terms of the mortgage was that 
after tho mortgage claim was fully satisfied, 
tho mortgagor would be entitled to claim 
!X)SS69sion of the mortgaged property. Accord¬ 
ing to tho plaintiffs, "as per rough calculation" 
made by them, the mortgage olaim was fully 
satisfied in April 1988. They, therefore, insti- 
twtod a suit out of which this appeal arises on 
8-1-1912 seeking redemption of the mortgaged 
property. 

[ 4 ] The defendants raised vurioas defonJC6. 
Somoof these have been concluded against them 
by reason of oertain findings of facts of the two 
Courts below. The main defence, however, is 
that the plaintiffs' suit is barred by time. The 
mortgaged property admittedly consists of 
ten&poy land, and according to the defendants, 
the present suit is substantially one for posses¬ 
sion of ibis land and therefore it will fall to be 
governed by Art. 1 of 8ch. it, C. P. Tenancy 
Aot. Under that provision the limitation for a 
suit for possession is threo years from “the 
date of dispossession or exclusion". As the cause 
of action for tho sait is stated by the plaintiffs 
to be April 1988 and the suit was brought after 
the expiry of threo years of the accrual of the 
oause of aotion, the defendants urge that it is 
barred by time. They also point out that the 
plaintiffs had made an application for concilia¬ 
tion of their /djibts to the Debt Conciliation 
Board and that by its order dated 32-4-1988 
the Debt Conciliation Board held that the 
mortgagee's claim rauBt be deemed to have been 
discharged under 3. 8 (a). Debt Conciliation 
Act. This, according to them, amounts to a 
satisfaction of the mortgage, and they contend 
that from that time onwards their possession 
beoame adverse to that of the plaintiffs, ks 
they have been in possession adverse to the 
plaintiffs for more than three years, they assert 
that the plaintiff's title to olaim possession is 
extinguished. 

W This argument iB met by the plaintiffs by 
a saying that the suit is one for redemption 
and is, therefore, governed by Art. 148, Limita¬ 


tion Act. Further, according to them, as the 
defendants are mortgagees, their possession 
cannot be adverse to tho mortgagors. 

[Cl In support of the contention that a suit 
like the present is one for possession of the 
property, reliance is placed upon the decision 
in Keshab Lai v. Bholatialh, A. I. R. (13) 1926 
Cal. 910 : (94 I. C. 342). In that cose wbat was 
held was that a suit which is in essence one 
for declaration of title and recovery of pos¬ 
session is Dot governed by Art. 148 but by 
Art. 144. It is clear from the plaint in the pre¬ 
sent suit that it is not one for declaration of 
possession but for redemption and for taking 
accounts of the proGts of the mortgaged pro- 
perty. Though of course the plaintiffs want the 
property to be put back into their possession, 
they do not seek a declaration in any sense. 
Tharofore, the decision relied on has no bearing 
on the present case. 

[7] But even assuming that the suit is sub¬ 
stantially one for possession, it is difficult to 
understand how it can possibly come under 
Art. 1 of sch. 2 , C. P. Tenancy Act. It is not 
the plaintiffs' case that the defendants dis¬ 
possessed them, nor is it a case where tho 
plaintiffs have been excluded from possession 
by the defendants. The defendants were put in 
possession by the plaintiffs as mortgagees and, 
instead of restoring possession to the mortgagor 
oven though the mortgage debt was satisfied, 
they still continue in possession. Assuming that 
the mortgage debt was satisfied out of the 
usufruct, the possession of the defendants does 
nob become adverse to the plaintiffs. This is 
clear from the Calcutta caso cited on behalf of 
the defendants as also from a numbar of deci¬ 
sions which were oited at the Bar including 
that in Awdh Singh v. Nanhai, 46 I. C. 872 : 
(A. I. B. (4) 1917 Nag. 83) which is a decision 
of the late Court of the Judicial Commissioner. 
In that case, Stanyon A. J. C. has observed as 
follows: 

"The lew seems to insist that when a person holds 
a mortgage over property, he oannot by any aot of his 
independently of the mortgagor becorao the owner of 
such property except by way of his mortgage." 

The learned A. J. C. has also cited tho follow, 
ing passage from the Privy Council decision in 
Khiarajmal v. Daim, 32 cal. 296 at p. 818 : 
(82 I. A. 23 P. C.) 

“Their LordehipB are satisfied that the possession 
has been that of the mortgagees throughout, and the 
question at issue ie exclusively one between mortgagor 
and mortgagee. Ae between them, neither exolurivo 
po5sa*sion by the mortgagee for any length of time 
ahort of the statutory period of sixty years, nor any 
acquiescence by the mortgagor not amounting to a 
releaae of the equity of redemption, will be a bar or 
dofenee to a suit for redemption if the parties an 
otherwise entitled to redeem, It is almost unnecessary 
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to add that a renewal of the pattas or the making of a 
new settlement with Government in the names of the 
nominees of the mortgagees did not alter the real title 
to the lands.” 

(s] On behalf of the defendants reliance was 
placed on the following cases: Ram Kunwar 
v. Govind Ram, 48 all. 145 : (a.i.r. ( 13 ) 1926 
ALL. 62 ), Kandasami Pillai v. Subbaroya 
Pillai , 44 Mad. 253 : (A.I.R. (18) 1921 Mad. 82), 
Ram Baksh v. Gang 1 Pal , A.I.K. (20) 1933 Oudh 
13: (140 I. c. 189), Eeshab Lai v. Bhola Nath, 
A.I.R. (17) 1930 Cal. 402: (29 I.C. 414) and 
Mata Dm v. Ahmad Ali , 34 ALL. 213 : (39 I.A. 
49 P.C.). 

[9] In the last mentioned case it was held 
that the j»ossession of the mortgagee did not 
become adverse to the mortgagor until the 
expiry of the term of the mortgage. It is true 
that it can be inferred from this decision that, 
after the expiry of the term of the mortgage, 
the mortgagee can assert his adverse posses¬ 
sion. But even if their Lordships did intend to 
lay down this rule, it doe3 not follow that the 
continuance of the mortgagee in possession even 
after the satisfaction of the mortgage is neces¬ 
sarily adverse to the mortgagor. In the other 
cases cited on behalf of the defendants, it has 
been said that whether the possession of the 
mortgagee becomes adverse to the mortgagor 
or not is a question of animus or intention. 
AH those cases, however, which lay down this 
rule are distinguishable on the ground that 
there wa3 some kind of arrangement between 
the mortgagor and the mortgagee as a result 
of which tho equity of redemption was ex¬ 
tinguished. 

[10] The decision in Ram Kunwar v. 
Govind Ram t 18 ALL. 145: (A.I.R. (13) 1926 
ALL. 62) is distinguishable because in that case 
the porson who was in possession adversely to 
the mortgagor was found to have obtained 
possession independently of the mortgage. In 
Kandasami Pillai v. Subbaroya Pillai , 44 
Mad. 253 : (A.I.R. (8) 1921 Mad. 8(2), Keshab 
Lai v. Bhola Nath , A.I.R. (17) 1930 Cal. 402 : 
(129 I.O. 414) and Ram Bakhsh v. Ganga Pal , 
A.I.R. (20) 1933 Oudh 13 : (140 I. C. 189) tho 
possession of tho mortgagee was treated by the 
mortgagor himself as being in absolute right 
and not as mortgagee. Therefore, these cases 
aro also distinguishable. 

[11] In Jai Nandan v. Umrao Koeri , A.I.R. 
(16) 1929 ALL. 305: (119 1.6. 568), it has been 
held that a usufructuary mortgagee cannot 
deny the title of tho mortgagor and set up 
adverse possession unless ho actually leaves the 
holding and enters under a different status. 
Even if this decision is held to go too far, it 
seems to me to bo clear on tho authorities that 


by the more fact of satisfaction of tho mort- 
gage debt the possession of the usufructuary 
mortgagee does not become adverse to the 
mortgagor and as such it cannot be said that 
such mortgagee must bo deemed to exclude the 
mortgagor from jossessiou from the date of 
satisfaction of the mortgage. 

[I 2 j Even if we take into consideration the 
effect of S. 8 ( 2 ), Debt Conciliation Act, the 
position of tho defendants does not become 
different. The discharge of a debt by the 
operation of a statute does not amount to a 
redemption of the mortgage. A similar argu¬ 
ment based on S. 10 of Bengal Regulation xv 
[15] of 1793, which was addressed before tho 
Allahabad High Court was repelled in Sudar . 
than Shastri v. Ram Prasad , 33 ALL. 97 : 
(7 I.C. 385) and it was observed that 

‘‘So long as the property remains in tho hands of 
the mortgagee it cannot be sail that the mortgage has 
been redeemed.” 

This decision was later approved in Ilabib- 
ullah v. Abdul llamid , 34 ALL. 261; (13 I. 0 . 
963). 

[13] I am, therefore, clear that tho matter 
dots not fall under Art. 1 of Sch n to 
the C. P. Tenancy Act. A 9 I have already 
said, the suit as framed is one for redemption 
and for accounts and thas clearly falls within 
Art. 148, Limitation Act. 

[14] For the reasons stated above, I uphold 
the order of the Courts below and dismiss the 
appeal with costs. 

D.R.R . Apjml dismissed . 


A. I. R. (38) 1981 JIagpur 368 (C. N. 114.1 
Hemeon Ag. C. J. and ModhoI/KAR J. 
Wasudeorao G. Sheorey — Petitioner v. 
Gopal Dattatraya Karkare — Respondent. 
Misc. Criminal Case No. 98 of 1950, J)/- 12 9.1950. 
Contempt of Courts Act (1926), S. y— Contempt 
of Court—Publication of article pending trial— 
Prejudice to fair trial—Intention. 

Publication of an article in \rliich there is an 
assumption concerning the guilt of theappet. in regard 
to o0ence9 which are 6till sub judxce, amounts to 
contempt of Ct. The reason is that such an artiolo 
has a tendency to prejudice fair trial of tho appet. 

[Para 7] 

The intention of the contemner is not material 
where a publication tends to prepossess the minds 0 / 
the public, the judge or the jury: Duncan v. Sparling, 
(1894) 10 T. L. R. 353, Ezpl. • [Para 20] 

The intention would be material only if the com¬ 
ment were intended to prejudice the fair trial, though 
the converse of this is not the law. [Para 21] 

Where there was no reasonable likelihood of tho 
appet, being prejudiced in his trial by reason of tho 
publication of the article: 

Held, that there was no ground for taking action 
against the publisher, as the case was on tho border 
line. „ „ ^ra 30l 

Anno. Cont. of Courts Act, 8. 1, N. 3. 
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K, V. Tambey and S.C . Ghose—for Appel; R.V.S. 
Manx—for Non-appet; T. L. Sheode , Advocate Gene¬ 
ral—for the State. 

Mudholkar J.— This is an apple, under 
S. 3, Contempt of Courts Act, by an accused 
person for taking suitable action against tho 
non-appot. for alleged contempt of Ct. 

[ 2 ] The non-appet. Shri Karkare is the Edi¬ 
tor of a weekly newspaper called “New Leader”, 
while tho appet. is tho Managing Editor of a 
daily newspaper called “The Nagpur Times”. 
There appeared, according to the non-appet. in 
the issue of Nagpur Times of 19-2-1950 an arti¬ 
cle entitled “Ethics of Shoe-beating”. Alleging 
that this article contained matter which, bo- 
aides being “grossly insulting to him” and 
defamatory, was an “open incitement to the 
unintelligent and easily excitable” element in 
society to use violence against him, he preferred 
a complaint against tho appet. in the Ct. of a 
Mag. Fir* t Class, Nagpur, under sa. 500 and 504, 
I. P. Code on 20-2-1950. 

[3] In the issue of the New Leader of 22-2- 
1950 there appeared an open letter to the Direc¬ 
tors of Nawa Samaj Ltd.,” which company 
owns the “Nagpur Times'*. That letter invites 
them, in substance, to go through the article 
whioh appeared in the Nagpur Times on 19 - 2 - 
1950, find out and ascertain how far their asso¬ 
ciation with the paper is compatible with their 

own conception of standards of public contro¬ 
versy or maintenance of some kind of standard 
of journalism** and suggests that they should 
either romovo Shri Shoorey from the position 
whioh he holds or “resign or wind up” the 
conoarn. 

M Shri Shoorey, thereafter, made an appln. 
in the Ct. of the Mag. before whom his case is 
pending for action under 3. 8, Contempt of 
Courts Act. The learned, Mag, however, rejected 
the appln. on the ground that ho had no 
jurisdiction to entertain it. Thereupon, Shri 
Shoorey has come up to this Ct. The grounds 
on whioh he wants this Ct. to take notion are 
as follows: 

‘‘(a) It proceeds on ths basis that the petnr. (Accu- 
aod No. 1) Managing Editor of the "Nagpur Times" is 
guilty of the ohargos which are tho subject matter of 
tho pending case. All the important issues that are 
tub-judic* have been taken for granted as proved and 
the Dircotora are appealed to penaliso and punish the 
petnr. (Accused 1). 

(b) It # Is nothing but an attempt to bring under 
(b!o) unjustified and illegal pressure on the petnr. 
(Aooused No 1) so that the petnr. (Accused No. 1) 
n a P 09 ^ 00 to defend himself properly. 

(o) Tho said publication in the 'New Leader’ makes 
iitol oua statements about the petnr. (Aooused No. 1.). 

(d) The said publication tends to prejudice the mind 
of the publio as well aa of all conoerned against the 
petnr. (Aooused No. 1) before the oase is Anally heard 
and disposed of. 


(e) The said publication tends to prejudice the 
course of justice and is calculated to defeat the very- 
object of this case.” 

[§] The replication made by the non-appet. 
tends to be repetitious and it contains some- 
irrelevant matter. Fortunately, it is not neces¬ 
sary to set out which parts of it ought to be 
eschewed on account of their irrelevance because 
the learned counsel for the non-appet. very 
properly confined himself to those only that 
have a direct hearing on the case before us. 

[6] According to him, the impugned article 
is written with restraint, that it docs not attack 
the character of the appet., that the non-appet. 
was compelled to write it, not with a view to 
obtain any redress from the Directors but for 
the protection of his life and honour and thab 
therefore it did not amount to contempt of Ct. 
According to the counsel the intention of the- 
writer of the article must be taken into consi- 
deration while deciding whether the article 
ought to be regarded as in contempt. 

[7] I am satisfied that the tone and the lang¬ 
uage of the article is restrained and also that, 
no aspersions are cast in that article on the 
character of the appet. But it quite clearly 
refers to a matter pending in a Ct. of law, pro¬ 
ceeds on the assumption that what is alleged 
in the complaint is true and invites, nay urges, 
the Directors of the Nawa Samaj, who are the 
employers of the appet., to proceed on thab 
basis. I shall leave aside, for the moment, the 
argument that the article having been written 
by the non-appet. for protecting his life and 
honour cannot amount to a contempt of Ct. 
What is clear is that there is an assumption! 
concerning the guilt of the appet. in regard to[ 
offences which arc still sub judice. It is settled’ 
law that this afaounts to contempt of Ct. 

[8] The reason for so holding is aptly given 
in the judgment of Wills J. in Rex v. Parks, 
(1903) 2 K. B. 432 at p. 436: (72 L. J. K. B. 839) I 

"The reason why tho publication of article like thoeo 
with which we havo to deal is treated as a oontempt 
of Court is because their tendency, and sometimes 
their object, is to deprivo the Court of the power of 
doing that which is the end for whioh it exists — 
namely, to administer justioe duly, impartially, and 
with reference solely to tho facts judicially brought 
before it. Their tendency is to reduco the Court, whioh 
has to try the caso to importanoo, bo far as the effect- 
ual elimination of projudioo and prepossession is con¬ 
cerned. It is difficult to conceive an aptor description 
of auoh conduct than is conveyod by the expression 
‘oontempt of Court.' If it be once grasped that suoh la 
tho nature of the offence, what possible difference can- 
it make whether the person has boon oommitted tor- 
trial or is going to bo committed for trial?" 

M This decision has been regarded as the- 
leading oase on oontempt of Ct. for many: 
years and has recently been followed in Rex v. 
Davies, (1945) l K. B. 485: (114 L. J, K. B. 417), 
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The decisions in Ganesh Shankar, In tlu 
’nailer of, A.I.R. (16) 1929 ALL. 81: (30 Cr. L. J. 
21T) ; Jnanendra v. Gopal, A.I.R. (20) 1933 l'at, 
20 i : (12 Pat. 172) and Demtbai Gengii v. 
Rowji, A. 1. R. (24) 1937 Bom. 305: (38 Cr. L. J. 
942), also proceed on the same view as that 
taken by Wills J. 

[10] Now as regards the argument based on 
the ground that the intention of the non-appct. 
was only to protect his own interests. The 
learned counsel states that the non-appet. did 
not intend that the appct. should not have a 
(air trial but as he feared that lbs life and 
honour were in danger and as he could obtain 
no protection from the police, his only course 
was to draw the attention of the appct.'s em- 
plcyers to the gravity of the situation created 
by the article published in the Nagpur Time*. 
New this move on the part of the non appct. 
could have served the purpose he had in view 
is difficult to appreciate. Assuming, however, 
that by writing the article he could obtain 
some kind of relief or protection, the question 
:? whether what is contempt would cease to be 
contempt. 

[11] Reliance is placed on behalf of the non- 
appct. on the decision in Ketra Moni Dasi v. 
Shamal Dhone, 19 I. C. 539 : (u cr. L. J. 267 
Gal.). In that case, Imam J., purporting to 
fellow the decision in Duncan v. Sparling, 
(1694) 10 T. L. R. 353, observed : 

"Mr. Das appearing in sapport of the Rule ha^ 
referred to several cases of authority that establish 
that comments on cases pending or allegations against 
parties to suits that are pending, if published, amount 
to contempt on the part of the offender. No one can 
deny the soundness of the Rule that has been enunciat¬ 
ed on this subject by the enormous number of cases 
that the reports can furnish us. But it cDuld not be 
right to lose 6ight of the intfntion by which a person 
giving publicity to a matter which is the sabject of the 
charge of contempt is actuated. The case of Duncan v. 
Sparling, (1894) 10 T. L, R. 353, in which two learn¬ 
ed Jngcs Mathew and Cave JJ., expresssed their 
oonenrrent opinion, is a sufficient authority for the 
proposition that the intention of the person giving 
currency to a statement has to be considered.” 

[ 12 ] Though Imam J. actually held that the 
impugned publication did not have the tendency 
t-o prejudice a fair trial, the observation made 
by him does support the contention of the non- 
applet. I would, however, point out that 
Duncan v. Sparling, (1894) 10 T. L. R. 353 dots 
not lay down that when an impugned publi¬ 
cation doe9 in fact tend to prejudice a fair 
trial, the intention of the alleged contemner is 
a relevant factor. 

[13] In Duncan v. Sparling , (1894) 10 T.L R. 
353 , a young woman sued for an injunction 
against the Secretary of a Club from giving 
effect to a resolution of the Club suspending 
her from membership until she apologized for 


us'rng certain language in the Club. The rule 
under which the particular action was taken 
was referred to at the trial as being in 
these terms: ‘‘No misconduct or bad language 
is permitted on the club premises.’’ As the 
language of this rule was very general, so the 
reporter thought, it might have been supposed 
by a reader of the newspaper in which the 
report appeared to mean something worse than 
had taken place. The reporter, therefore, took 
from the pltf.'s affidavit the terms in which she 
described the charge as having been a party to 
drinking wine out of her shoe and using certain 
language as to the club. 


tl4] In the issue of the Westminster Gazette 
of 23-2-1694 there appeared the following para.: 

"A complicated matter is engaging the attention of 
the Court, a case of Duncan v. Sjarling, (1694)^0 
T. L. R. 353. It *eems that a young lady asks for an 
injunction to prevent the officers of the Democratic 
Club from expelling her from the club. The rule under 
which the youDg lady bad been excelled was that no 
misconduct should be permitted on the club premises 
and it appears on the affidavits that the alleged mis¬ 
conduct was that she had allowed some gentlemen to 
drink wine out of her shoe and had used disrespectful 
language about the club." 


[15] A fuller but similar report appeared in 
The Times” of the 23rd February whileahumo- 
oas article appeared in the “Daily Telegraph.' 
?he pltf. then moved the Ct. for taking action 
gainst the reporter and the three newspapers 
or contempt. In argument the pltf.’s counsel 
onteoded that the report and the paras, com- 
ilained of must tend to prejudice the pltf. and 
nterfere with the course of justice and referred 
n particular to the para, which had appeared 
n the Daily Telegraph. Mathew J., who was one 
i the Judges hearing the case, queried: But 
vhat evidence i3 there of any intention to 
nterfere with the course of justice? Counsel 
irged that it would have that effect. 

[16] Dealing with the article in the Daily 
telegraph, Mathew J. observed: 

“There were no comments, which could be fair.y 
rested as a contempt of Coart. There had been ft 
eport published of a matter before us, and then, 
rithout, bo far as appears, any bias or improper 
notive, a light article was published, merely taking an 
^musing view of the cast. There is not the emaUeai 
ndication of any intention to prepossess or prejudice 
h* mind* of any person* in reference to the matter >n 

lispate-bat it is to be understood that, treating 

he article as comment on a rase in .ha. position, 
s not necessarily a contempt of Court. Bn. even treaty 
ng it as a comment on a case in this Coart, there 
10 approach to anything like a contempt of Court. 

[17] He proceeded : 

"Then, a6 to the report in the Times, I give com 
jlete credit to the assurance of the able and accom¬ 
plished reporter that hia anxiety was to prevent an 
nference bting drawn . . . unfavourable to the p* 1Q - 
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And then said : 

"He did not produce a perfectly accurate report of 
what oo:urred in the Court and, therefore, although 
there is not in this case any more than the last an 
approach or anything like an approach to contempt of 
Court, we caunot deal with the case exactly as we have 
dealt with the former." 

Accordingly, whilo dismissing the appln. the 
newspaper was not awarded its costs. 

[ 19 ] As to the Westminster Gazette the Judge 
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1 K. B. 435 : (114 L. J. K. B 417) (Cifc. Sup.))—I 
though the converse of this is not the law. 

[22] I have already expressed the view that 
the publication in question proceeds on the 
assumption of the guilt of the appet. and so 
amounts to contempt. The fact that the non- 
appet. made the publication with the intention 
of protecting his own interests is not relevant. 
The question then is whether any action ought 


said: 

11 .thero only a paragraph embodying 

the report, without anything approaching to a con¬ 
tempt of Court, and in this case, a6 in the case of 
the Daily Telegraph, we dismiss the application with 
costs” 

[19] Gave J. tho other Judge who hoard the 
case, observed: 

“ It was impossible to road the articles on the report 
without seeing that there was nothing in the nature 
of contempt of Court either committed or intended." 

[ 20 ] I have dealt with this case at length 
because it is supposed to lay down a principle 
contrary to that laid down in numerous cases 
on the point. What I have quoted from the 
judgments of tho two learned Judges who 
decided the oaso ought to suffice to show that 
they never laid down that the intention of the 
oontemner is material oven though a publica¬ 
tion may tend to prepossess the minds of the 
publio, the judge or the jury. What they have 
undoubtedly laid down is that a comment on 
a pending case made in a lighter vein will not 
be treated as contempt when such comment 
does not proceed from an improper motive— 
the comment itself being incapable of prejudic. 
ing a fair trial. 

[ 21 ] In T. B. Hawkins v. D. P. Mishra, 
1. L. R. (1949) Nag. 640, it was observed by 
Hidayautllah J., apparently following the deci¬ 
sions in Rex v. Davies ; Ex parte Delbert 
Evans, (1945) 1 K. B. 435 : (114 L. J. K. B. 417); 
Legal Remembrancer v. Motilal Ohcse , 41 
Oal. 173: (A. I. R. (i) 1914 oal. 69 : 14 cr. L. J. 
321 9. B.); Mrs . Annie Besant v. Govt . of 
Madras , 89 Mad. 1085 : (a. i. r, ( 5 ) 1918 Mad. 
1210: 18 Or. L. J. 157 s. B.) and Rex v. Hawken , 
1(1944) 2 D.LR (Can.) 116: 

“Thus, the Court has to see not only whether the 
comments interfere with the administration of justioe 
bat also whether thoy do so in a substantial way. I 
way say hero again that the intention of the person 
making the comments is no more relevant than the 
oooaaion on which they aro made. A person who com. 
menta on a pending oaso aots at his own peril and 
most answer if the incriminating matter tendB in a 
substantial way to interfere with the administration 
of justice at any stage. ” 

I venture to qualify this by saying that the 
intention would be material only if the com- 
meat were intended to prejudice the fair trial 
see Rex v. Parke, (1903) 2 K. B. 482 at p. 436 : 
73 Ii. J. K. B. 839) anl Rex v. Davies, (1945) 


to be taken. 

[23] In Hunt v. Clarke , (1889) 59 L. J. Q. b. 
490, it was laid down that the publication in 
a newspaper pending an action of any obser- 
rations which in any way prejudices a party 
to the action is technically a contempt of 
Ct. but that the Cfc. will not exercise its extra¬ 
ordinary power of committal if the offence 
complained of is of a slight or trivial nature. 
This decision was followed in Hawkins' case, 
(I. L. R. (1949) Nag. 610) and my lord the Acting 
Chief Justice was a party to it. 

[24] In Hunt's case , (1889).58 L. J. Q. B. 490), 
the impugned article ran as follows: 

“to investors and -Others -In the list of the coses to 
be tried in the Queen’s Benoh Division by special 
juries immediately after the Easter holidays is the oaso 
of irilfirtf/i Henry Hunt v. Frederick ani William • 
Adams, which is expected to occupy tho time of the 
Coart for several day6 and to present features of 
great interest to investors. The Bum of 1,800, with 
iuterest and dividends is olaimod by the plaintif! 
from the defendant Clarke, on tho ground of alleged 
misrepresentations in oonnection with the Gyrophone 
Top Patent, the Inventions Trust Association, Auto¬ 
matic Musical Instrument Company, Iuventore’ Mart, 
(Ltd.), and tho Aloldacot Royalties Trust, (Ltd.). 
Hunt further claims 500, agaiust both defendants for 
alleged misrepresentation in connection with tho 
business of the defendant. Adams, Mourners over tho 
Moldaoot 6a6oo are likely to hear a little inside history 
of the business, " 

Quite clearly, the last sentence appears to 
assume the truth of the complaint. 

[25] Cotton L. J., one of the three Judges 
who heard the cose, commented on this artiole; 

“Here I must say I am not pleased with the way in 
whioh this matter is brought forward in tho paper, 
beoause I think it would have been wiser and much 
better that this para, should not have appeared in the 
paper. I cannot agreo with this that any mention in 
a newspaper of a cause about to be heard would of 
itself be a contempt, but here there are some state¬ 
ments whioh I regret,” 

and then proceeded to say : 

“But then oomea this question as to whether, haviug 
regard to the faots of the case, there is Buoh a oon- 
tempt as will really justify the defendant here In 
applying to tho Court for its interference in this way. 
Now, I have already expressed my opinion in the oase 
of Plating Co. v. Farguhanon, (1889) 50 L. J. Oh. 
406 : (17 Oh. D. 49) as to committing for contempt, 
and I entirely adhere to what I there said , •.. I said 
these applications ought to be disoouraged .., unless 
it was a serious oaso 0 ! contempt really calling for the 
interference of the Court in order to secure tho duo 
administration of justice .... I adhere to the view 
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which I then expressed, and which still remains my 
opinion, and is the view which will guide me in 
dealing with such cases. My view was in substance 
this, that where the offence complained of is of a 
slight and trifling nature, and not likely to cause any 
substantial prejudice to the party in the conduct of 
the action or to the due administration of justice, the 
party ought not to apply, and it is mere waste of 
time to do so. and that it is not really a proceeding 
In order to have the case properly conducted and 
justice properly administered but that it is a mere 
waste of time to attempt to throw costs oa the person 
who has done the act, where it is obvious there could 
not be any case calling upon the Court for committing, 
which is a most serious matter to be done, and only 
to bo done when the administration of justice really 
requires it." 

[ 26 ] He approved of tho dictum of Mellish 
M. R. in The Republic of Costa Rica v. 

Erlanger, (1877) 46 L. J. ch. 375: (36 L. T. 332): 

"I say that a Judge should be most careful to see 
that the cause cannot be fairly prosecuted to a hearing 
unless this extreme mode of dealing with persons 
brought before him on accusations of contempt should 
be adopted.... I have always thought that, necessary 
though it be, it is necessary only in the sense in 
whioh extreme measures are sometimes necessary to 
preserve men’s rights, that is, if no other pertinent 
remedy can bo found." 

[27) Applying aod adopting these principles 
the learned Judge held that there was no 
interference or fear of interference with the 
due conduct of tho action or any prejudice to 
the party applying for committal of the con- 
temner. According to him, there was not 
merely a technical contempt but, according to 
the other Judge, Fry L J., there was only a 
technical contempt as tho article ‘‘does tend to 
prejudice the minds of the public against the 
deft." He was of the view that the appln. 
was “of a somewhat trilling and trumpery 
character” that an ordinary intelligent man 
would not bo influenced by tho impugned 
artiole and that in point of fact that article 
was not likely to prejudice a fair trial of the 
oause. Ho, therefore, agreed with Cotton L. J. 
that the application be dismissed. 

[ 28 ) Tho third Judge. Lopes, L. J. agreed 
with Fry L. J. and also observed: 

"I only desire to add this, that I am of opinion 
that the reports in newspapers of ponding cases in 
Court with comment upon those cases, are to bo 
discouraged, and I think it is the duty of tho Court, 
to exercise its summary jurisdiction if it is of opinion 
that any such reports or comments are calculated to 
prejudice a litigant in a trial then pending." 

[29] The view taken by Cotton L. J. was 
approved by Lord Russel C. J. in Reg v. 
Payne, (1896) 1 Q.B. 577 : (65 L. J.Q. B. 426) and 
also by Humphreys J. in Davies’ case, (1945) l 
it. B. 435 : (114 L. J. K.B. 417). In each of these 
cases, though the article was found to be in 
contempt of Ct. no action was taken against 
the contemner because the learned Judges held 
that there had not been aDy such interference 
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or any fear of interference, with the due con- 
duct of the action or any such prejudice to a 
pn-ty as rendered it desirable that the Ct. 
should make any order. 

[30] I am of the view that in the present 
case there is no reasonable likelihood of the 
applicant being prejudiced in his trial by 
reason of the publication of the article. It is 
no doubt said on his behalf that the Directors 
may well be led to take their cue from the 
article and either dismiss the appet. from his 
position or withhold funds from him for his 
defence and so make it difficult for him to 
defend himself in the criminal proceedings 
launched against him by the non-appet. The 
Directors are men of the world and occupy 
prominent places in business. They are cer. 
tainly men of at least ordinary intelligence 
and it would, in my view, be extremely unlikely 
that any of them would be led away into 
taking any action prejudicial to tho interests 
of their employee merely upon the suggestion 
of his antagonist. There is thus no ground for 
taking action against the non-appet. 

[31] I am accordingly of the opinion that 
this appln. should be dismissed but, as the 
case is on the border-line, I would order costs 
to be borne a9 incurred. The oo9ts of the paper 
book have to be recovered and I think thfr 
fairest course would be to ask each side to pay 
up half. 

[32] Hemeon Ag. C. J.—I agree. 

V.B.B. Appeal dismissed. 

A I. R. (38) 1951 Nagpur 372 [C. N. 116.] 
R. Kaushalendra Rao J. 

Nagorao Govindrao Ayachit — Defendant — 
Appellant v. The Governor-General in Ccmn- 
cil—Plaintiff — Respondent. 

S A. No. 205 of 1947, D/• 31-7-1950. 

Contract Act (1872), S. 72-Money paid under 
mistake—Receiver parting with the same. 

Section 72 makes no distinction between mistake® 
of fact & mistakes of law. 

The circumstances in a particular case may disen¬ 
title the pltf. to recover what was paid under mistake. 
If the reason for the rule that a person paying money 
under mistake is entitled to reoover it is that it ia 
against conscience for the receiver to retain it, then 
when the receiver has no longer tho money with him 
or cannot bo considered as still having it different 
considerations must necessarily arise. 

Where a money order was forged by one D for a oer- 
tain amount as sent from Raipur by ono R to the deft, 
but the deft, paid the money to D labouring under tho 
very mistake which induced the pltf.-Governor-Gene¬ 
ral to deliver the money-order to the deft. 

Held, that under the ciroumstances tho pltf. coula 

not reoover the money from the deft. m 

[Paras 7, 9, 10, 11% 

Anno. Contract Act, S. 72, N. 2. 


Nagorao v. G..G..inCouncil 



1951 


Nagobao v. G. G.-ik-Council (R. Kaushalendra Rao J.) Nagpur 378 


U. R. Bobde <t K. G. Chendke- /or Applt; 7. S. 
Tamht—for Rapt. 

Judgment— This appeal arises out of an 
action for recovery of money paid under mis¬ 
take which is regarded as a particularly trouble¬ 
some class of action. The appeal is by the deft, 
who lost in both the Cts. below. 

[j] The facts of the case are not in question. 
The applt. is the wahiwatdar of the Ayachit 
Temple, a very oil temple in the city. One 
Dhanpalsingh alias Tatyarao Deshmukh used 
to visit the temple. In December, 1939, he told 
the applt. that he bad to fulfil a vow by feeding 
one thousand Brahmins a9 he had been blessed 
with a son. The applt. was further told that 
Dhanpalsingh was new to the place k so he 
would get money from Raipur from his father- 
in-law to the applt.'s address. After a few days 
the applt. received three money orders total¬ 
ling Rs. 1,772. Dhanpalsingh appeared the next 
day & collected the money from the applt. 
saying that thoy would go to make purchases 
in tho market for feeding the Brahmins. While 
they were going to the market Dhanpalsingh 
slipped away into a lane and disappeared with 
the money. 

(5i It was the applt.’s report to the police 
which ultimately led to the prosecution k con- 
viotion of Dhanpalsingh. It was discovered that 
the money orders were forged. Three money 
orders for Rs. 10, Rs. 69-3 & Rs 23-8 0 sent to 
different persons at Nagpur were forged for 
Rs. 600, Rs. 600 i 572-8-0 respectively as sent 
from Raipur by one Ramaohandra Dewaji 
Tatyarao Deshmukh to be payable to the applt. 
Dhanpalsingh was awarded a sentence of 2 years 
B. I. k was ordered to pay a fine of Rs. 2000. 
Out of the fine, if recovered, the Ct. ordered 
the payment of Rs. 1772 to the City Post Office 
as compensation. Though Dhanpalsingh was 
eont to prison, the amount of fine could not be 
recovered from him. The suit out of which the 
present appeal arises was, therefore, instituted 
by the Governor-General in Council against the 
applt. for refund of money paid under mistake. 

[4] The only question ia one of law whether 
the reap, can in the circumstances of the case 
recover the amount of the money orders from 
the applt. According to the view of the learned 
appellate Judge the words of S. 72, Contract 
Aot, are unambiguous & leave no room to the 
applt. to escape from liability to refund the 
money. In support of his deoision the Judge 
relied on Kelly v. Solari, (i84i) 152 E. R. 24: 
(9 U k w 54) k R. E. Jones, Ltd. v. Waring 
and Gillows, Ltd. 1926 A, c. 670: (95 h. J. x. b. 
918). 

[6] In Kelly v. Solari, (1641) 162 E. R. 24 : 
(9 id. k w. 64) (supra) Baron Parke expounded 


the principle of cases of refund on account of 
mistake in fact thus : 

“I think that where money is paid to another cinder 
tho influence of a mistake, that is, upon tho snppoel- 
tion that a specific fact is truo, which would entitle 
the other to the money, but which fact is untrue, k 
the money would not havo been paid if it had been 
known to the payer that the fact was untrue, an action 
will lie to recover it back, 4 it i3 against conscience to 
retain it; though a remand may be neotesary in those 
cases in which tho party receiving may havo been 
ignorant of the mistake. The position that a person ao 
paying is precluded from recovering by laches, la not 
availing himself of the means of knowledge in his 
power, seems, from the cases cited, to have been 
founded on the dictum of Bayley J. in the case of 
Milnts v. Duncan, (1827) G B. 4 C. 671 : 108 E. R. 
698: & with all respect to that authority, I do not 
think it can be sustained in point of law. If, indeed, 
the money is intentionally paid, without reference to 
the truth or falsehood of the fact, the pltf. meaning 
to waive all inquiry into it, & that the person receiv¬ 
ing shall have the money at all events, whether the 
fact be true or false, the latter is certainly entitled to 
retain it; but if it is paid under the impression of the 
trath of a fact which is untrue, it may, generally 
speaking.be recovered back, however careless the party 
paying may have been, in omitting to use due diligence 
to inquire into the fact. In such a case the receiver 
was not entitled to it, nor intended to have it." 

[6) The principle enunciated in Kelly v. 
Solari , (1841) 152 E. R. 24 : (9 M. & W. 54) 
(supra) was affirmed by the House of Lords in 
B. E. Jones , Lid. v. Waring <t Gillow , Ltd., 
1926 A. C. 670 : (95 L. J. K. B. 913). The facts 
in the case before the House of Lords were 
these. One B who was without means was 
indebted to the resps. on account of furniture 
obtained under a hire-purchase agreement. B 
went to the applts. & falsely represented that 
he would on behalf of International Motors 
appoint the applts, as agents for the sale of a 
new car called “Roma’’ if they would give him 
an order k make a deposit. He further told the 
applts. the resps. a firm of high standing were 
the principals who were financing the Interna¬ 
tional Motors. The applts. placed with B an 
order for 500 Roma cars k gave him a cheque 
for £5000 payable to the resps. The cheque 
was made over by B to the reaps, for clearing 
his own account under the hire-purohase agree¬ 
ment & taking the furniture. On discovering 
the fraud the applts. sued the resps. for re¬ 
covery of £5000 was paid under mistake of fact. 
Tho House of Lords held that under the rule 
laid down in Kelly v. Solari , (1841) 152 E. R. 
24 : (9 M. & w. 54), the applts. were entitled to 
recover the sum paid under the oheque. The 
deoision was, however, not unanimous. Viscount 
Cave L. C. who waa in the minority with Lord 
Atkinson was of the view that the applta, were 
precluded on the ground of estoppel from re¬ 
covering the money. Aooording to the Lord 
Chancellor there is a great body of authority 
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in favour of the view that where a person to 
whom money has been paid by mistake has 
t*een misled by the payer's conduct A- on the 
faith of that conduct has acted to his own 
detriment, the payer cannot in law—as surely 
he cannot in fairness—insist on repayment. 
Lord Shaw of Dunfermline observed that 
though various attempts had been made not to 
attack the rule in Kelly v. Solari, (1341) 152 
E. R. 24 : (9 M. A \Y. 54» supra), but to set u? 
a species of estoppel by reason of the careless, 
ness of the person who was misled into the 
mistake in fact, that decision has remained of 
paramount authority as part of the law of 
England. Lord Sumner Sc Lord Carson held that 
the circumstances of the case did not give rise 
to any application of the doctrine of estoppel. 

[7] I am relieved from the necessity of con- 
sidering the merits of the two lir.es of thought 
to be found in the decision of the House of 
Lords. Section 72, Contract Act, under which 
the question in the present appeal has to be 
decided has recently been considered by their 
Lordships of the P. C. in Saiba Prasad v. 
Srish Chandra, A. I. R. (36) 1943 P. C. 297 : (76 
I. A. 244). The learned Dist. J., while deciding 
this case had not the decision of the P. C. 
before him. The decision makes it cleir that 
the law in India governiag actions for recovery 
of money paid under mistake is not the same 
a3 in England. Under the common law, it is 
well established that a person cannot recover 
money paid under a mistake of law, the reason 
given being that no one can plead ignorance of 
the law. See William Whiteley Ltd. v. The 
King, (1909) 101 L. T. 741 at p. 745 Sc Baylis v. 
London (Bishop), (1913) 1 ch. D. 127 at p 137 : 
(£2 L. J. Oh. 61). According to their Lordships 
of the P. C. S. 72, Indian Contract Act, makes 
no distinction between mistakes of fact & mis- 
takes of law. The decision of Sen J. in Jagadish 
Prosad v. Produce Exchange Corporation, 
Ltd., A. I. R. (33) 1946 Cal. 245 : (60 C. L. J. 170) 
that a payment made under a mistake of law 
which is not the origin of a contract can be re¬ 
covered under S. 72 has been approved in Shiba 
Prasad v. Srish Chandra, (a.I.R. (35) 1949 P. c. 
597 : 76 I. A. 244) (supra). Farther Lord Reid 
who delivered the judgment of the Board 
observed : 

•'It may be well to add teat their Lordibijs' judg¬ 
ment does cot imply that every sum paid usder mis¬ 
take is recoverable no matter what the circumstances 
may be. There may in a particular ease bs circum¬ 
stance* which disentitle a pltf. by estoppel or other- 
soil!.'' 

[$] The limitation under which a claim for 
refund of money has to be dealt with under the 
common law was emphasized by the Ct. of 
Appeal in Baylu t. London (Bishop) (1S13) 1 


Ch. D. 127 at p. 137 : (62 L. J. ch, 6l). Under 
.ha: law the legal & equitable considerations 
applicable to an action of this kind seem to 
have become so crystallized notwithstanding 
‘he very liberal pronouncements of Lord Mans! 
neld :n Lady Windsor s Case; Sedltr v. Evans, 
1766) 9S E. R. 34 : (4 Burr 19S4) Sc Moses 
v. Macferlan (1760) 97 E. B. 676 : (2 Ban- 
1005 ' that it is now no: possible for a Judge to 
invent any new doctrine not already recognized 
in the reported decisions. (See the judgment of 
Far veil L. J. Sc Lord Sumner, then Hamilton 
L. J.). Bat no such limitation need hamper a 
Judge dealing with a case under S. 72, Con¬ 
tract Act. 

[9j The pronouncement of Lord Reid not 
only gives countenance to the view expressed 
by the Lord Chancellor in P,. E. Jones Ltd. v. 
Waring <£ Gillow, Lid., (1926) A. C. 670: 
(95 L. J. K. B. 913) but also remits the Ct. to 
hold that the circumstances in a particular case, 
disentitle the pltf. to recover what was paid 
under mistake. It is not possible to devise a 
single formula which will cover all the cases in 
which the pltf. must be held to be disentitled 
to recover what was paid under mistake. Ref¬ 
erence may, however, be made to Solomon Jacob 
v. The National Bank oj India Ltd., Aden, 
42 Bom. 16 : (a. I. R. (4) 1917 Bom. 119). Raghu- 
nath v. Imperial Bank of India, Ltd., 50 
Bom. 49 : (A. I. R. (13) 1926 Bern. 65), China ct 
Southern Bank Ltd. v. Te Thoe Seng, 3 
Rang 477 : (A. I. R. (13) 1926 Bang 14) <t Punjab 
Industrial Agency, Ltd. x. Mercantile Bank 
of India. Ltd., 11 Lab. 667 : (A. I. R. (17) 1930 
Lih. 652) as examples of cases in which the 
pltfs. failed to recover what was paid under 
mistake. 

[10] If the reason for the rule that a person 
paying money nnder mistake is entitled to 
recover it i3 that it is against conscience for 
the receiver ta retain it, then when the receiver 
has no longer the money with him or cannot 
be considered as still having it a3 in a case 
when helhas spent it on his own purposes—which 
is not the case here—different considerations 
must necessarily arise. 

Ill] It was not disputed before me that the 
applt. Sc the resp. were both victims of fraud 
perpetrated on them by Dhanpalsingh. The 
applt. wa 3 used as but a conduit pipe by Dhan- 
paisingh for fraudulently obtaining the money 
from the resp. The applt. paid the money to 
Dhanpalsingh labouring under the very mistake 
which induced the resp. to deliver the money 
orders to the applt. The learned counsel for 
the resp. contended that the applt. had been 
careless in permitting Dhanpalsingh to make 
use of the address of the applt. A be should. 
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therefore, bear the loss. I do not agree. I do 
not think, as far as carelessness is concerned, 
that the applt. can bo charged with careless- 
no3S of any greater degree than that of the 
employees of the resp. who made the forgery 
of the money orders possible & delivered more 
than one money order for a higher sum without 
there having been any corresponding remittance 
from Raipur. In any case the fact that the 
applt. permitted Dhanpalsingh to use the 
applt's address in no way indaenced the resp. 
in making the payment to the applt. On the 
contrary, because the resp. paid the money to 
the applt. as though it had beon sent from 
Raipur, the applt. was induced to pay the 
money to Dhanpalsingh. When the money was 
received, the applt. believed that the money 
was meant for Dhanpalsingh as told by him 
earlier. The conduct of the applt. is above board. 
The applt. was misled by the resp '9 conduct & 
on the faith of that conduct altered his own 
position before the discovery of the mistake. In 
my view, theso circumstances are sufficient to 
disentitle the resp. from recovering the money. 
The loss must, therefore, lio where it fell. 

[ 12 ] The appeal is allowed with costs in all 
tho Cts. The decree of the lower appellate Gt. 
is set aside 4 tho suit is dismissed. 


D.H. 


Appeal allowed . 
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Jamila Khatun — PI ft,—Applt. v. Easin 
Ali Abbas Ali—De/t. — Resp. 

Seoond Appeal No. G09 of 1918, D/- 5-9 1050. 

Dissolution of Muslim Marriages Act (1939) 
S. 2 (ii) — Neglect or failure to provide for main, 
tenance—Muhammadan Law—Divorce. 

Where tho question arises whether there has beer 
failure on the part of the husband to maintain his 
wife, the question must necessarily arise whether the 
wife was at tho relevant time entitled to bo provides 
with maintenance. Act VIII [8] of 1999 crystallises n 
portion of the Muslim law & must be taken in con' 
junotion with the whole of the Muslim law as il 
stands. Tho words “to provido for her maintonanoe’ 
occurring in 3. 2 (ii) imply maintenance only in suob 
oiroumstance as is allowal under the general Mahom# 
dan law. Where the wife voluntarily stayed away 
from her husband's house & despito the husband's 
request to return to hie house & live with him & 
despite also his offer of maintaining her there, she 
ohoso to stay iu tho house of hsr relation it cannot ks 
said that theso olrcumstances indicate negleot oi 
failure on the part of the husband to maintain the 
wifo merely because ho did not send any money to her 
during this poriod A the wife is not entitled to claim 

. r ° e ‘ „ fP»rt« 16,19] 

Anno. D. M. M. Aot, 3. 2, N. 2. 

M. n. Iiobde and A. Barak - lor Applt.: D. T. 
Mangalmurti—for Http. 

Judgment. — This is a seoond appeal by a 
Muslim wife from the dismissal of her suit for 


dissolution of her marriage with the resp 
Kasim Ali. 

[2] It is common ground that the applt. 
who belongs to Raipur, was married to the 
resp. who is a business man at Bemetara, on 
23-4-1944. After her marriage the applt. went 
with her husband to Bemetara A lived with 
him for some time. She has no parents but 
one Hazrat Gul of Raipur treated her as his 
own daughter. (I would refer to him as her 
adoptive father). He brought her back to Rai¬ 
pur from Bemetara on 20-5-1944. Then some 
time in the month of Jane, her husband fetch- 
ed her back to his house. In the month of 
September she took ill & so she returned to her 
adoptive father's house at Raipur. That was 
towards the end of September. It may be 
mentioned tbat she was actually taken there 
by her father-in-law. Ever since then, she has 
stayed at Raipur & despite the request of her 
husband, has refused to return to Bemetara A 
live with him. 

[3] On 30-10-1946 the applt. served a notice 
on the resp. calling upon him to grant her a 
divorce Sc pay her dower but the latter declined 
to grant her a divorce A stated that he had not 
abandoned her & was willing to maintain her 
in his house. He, however, did not send any 
money to her for her maintenance ever since 
she went to hor adoptive father's house in 
September 1944. Thereupon, she brought the 
suit, out of which this second appeal arises, on 
5-4-1947. 

[4] She founded her suit on a large number 
of grounds but os tho Cts. below found against 
her on all of them she now rests her olaim for 
divorce only on one ground, Sc that is that, in 
point of fact, her husband did not provido her 
with maintenance for a period of two years A 
that therefore under cl. (ii) of s. 2 , Dissolution 
of Muslim Marriages Aot, vin [8] of 1939 , she 
is entitled to have a divorce. 

[5] Section 2 of the Act sets out the various 
grounds on whioh a woman marriod under 
Muslim Law can claim a decree for the disso- 
lution of her marriage. The ground spooified in 
ol. (ii) of s. 2 is the husband's failure or negleot 
to provide maintenance to tho wife for a poriod 
of two years. Tho question is as to whether on 
the faots found in this case it can bo said that 
there has in fact been negleot or failure on the 
part of the resp. to maintain the applt. for a 
period of two years. 

[6] It must be borne in mind that the applt. 
voluntarily stayed away from her husband's 
house & that despite the respt.’s request to 

return to his house & live with him Sc dospite 

also his offer of maintaining her there, she 
ctwse to stay in the houso of hor adoptive 
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father. Can it, therefore, be said that these 
circumstances indicate neglect or failure on the 
part of the resp. to maintain the applt. merely 
because he did not send any money to her 
during this period? 

[7] Relying on the decision of a Division 
Bench of the Chief Ct. of Sind reported in 
Noor Bill v. Pir Bux, A. I. R. (37) 1950 Sind 
3 : U'ak. C'as. 1950 Sind IS) the learned counsel 
for the applt. argued that the failure of the 
resp. to provide the applt. with maintenance 
during the time she stayed away from him 
does amount to a neglect or failure on the part 
of the husband to maintain the wife A there¬ 
fore furnishes a ground for divorce. In that 
case, Tyabji C. J., who delivered the judgment 
of the Ct. expressed his dissent from the view 
takeu by Lobo J. in Khatijan v. Abdulla , 
A. I. R. (30) 1943 Sind 65 : (I. L. R (1942) Kar. 
535) A also with that taken in some decisions of 
other Cts. A reiterated the view which lie had 
himself taken in a previous unreported case. 

[8] In Khatijan s case, A. I. R. (30) 1943 Sind 
55: (t. L. R. (1942) Kar 535), Lobo J. laid down 
that Act viii [8 ) of 1939 was never intended to 
abrogate the general law applicable to the 
Muslims A that a husband cannot be said to 
have neglected or failed to provide mainten¬ 
ance for his wife as contemplated in Cl. (ii) of 
S. 2 unless under the general Mahomedan law 
he wa3 under an obligation to maintain that 
wife. Lobo J. pointed out that under Mahome¬ 
dan law a husband i3 bound to maintain his 
wife (unless she is too young for matrimonial 
intercourse) §0 long as she is faithful to him A 
obeys his reasonable orders. He further point¬ 
ed out that the husband is not bound to main¬ 
tain his wife who refuses herself to him or is 
otherwise disobedient unless the refusal or dis¬ 
obedience is justified as in the case l>efore him 
by non-payment of prompt dower. In support 
of his view, he relied on the statement of law 
contained in Mulla's Mahomedan Law, llth 
Edo. at p. 215, para. 213 (equivalent to p. 244, 
para. 277 of the 16 th Edn ). Thu9, according to 
Lobo J., a wife in order that she may be able 
to avail herself of the provisions of Cl. (ii) of 
S. 2, ha3 to show that it was not she who re¬ 
fused to live with the husband as his wife but 
that it was the husband who refused to live 
with her A maintain her. 

[ 9 ] Tyabji C. J. has ol>served in the course 
of his judgment: 

“It was clear that Lobo J. had found the two pro¬ 
positions: (1) that a Muslim wife is not entitled to 
maintenance unless he is capablo of rendering con¬ 
jugal rights A places herself or offers to place herself 
in the husbands' power so as to allow him free access 
to her at all lawful times, A (2) that a Muslim wife, 
even when she had refused tD live with her husband A 


was not entitled to maintenance was entitled to a dis¬ 
solution on the failure of her husband to maintain her 
for two years, as irreconcilable; A had, therefore, felt 
compelled to hold that the failure to maintain in case 
(2) was not a failure to maintain within the meaning 
of 01. (ii). In my view, this supposed irreconcilability 
lacked any real foundation, A was based on an errone 
ous conception of the principles on which the law 
relating to dissolutions in Muslim jurisprudence was 
based, A that these principles were entirely distinct 
A different from those on which maintenance during 
the subsistence of a marriage was enforced.” 


He then quotes the following from his previ¬ 
ous judgment: 

“At present I am mainly concerned with the diffi¬ 
culty which I feel in accepting the view that there 
was no failure to maintain in a case where admittedly 
no payments were made A nothing had been done by 
the husband to provide for the wife’s maintenance. 
Among the meanings of the word 'fail', the Oxford 
Dictionary includes, ‘to leave undone, omit to per¬ 
form, miss (some customary or expected action). 
Maslim morals A religion ‘undoubtedly’ expect A re¬ 
quire a husband to maintain a wife during the subsis¬ 
tence of the marriage, even though the law will not 
enforce such payment; under certain conditions. A 
husband may maintain a wife whether she is or Is not 
entitled to maintenance, A similarly not maintain a 
wife whether she is or is not entitled to maintenance. 
Whether a husband maintains or fails to maintain a 
wife is a question entirely distinct from, A 60 far as I 
can see in no way dependent upon the question 
whether the wife is or is not entitled to enforce the 
paymeut of maintenance to her in law. The termB of 
S. 2 (ii) do not require that the failure to maintain 
should have occurred under circumstances when the 
wife was entitled iu law to claim maintenance.” 

No doubt, the liability of the 1 husband to 
maintain his wife A hi3 conditions upon which 
a wife is entitled to be maintained by her 
husband are laid down by Muslim morals & 
religion but they are also laid down by Muslim 
law. Where, therefore, the question arises 
whether there has been failure on the part of 
the husbaad to maintain his wife, the question 
must necessarily arise whether the wife was at 
the relevant time entitled to be provided with| 
maintenance. It is true that Act VIII [6] of 1939 
crystallises a portion of the Muslim law as 
stated by the learned Judge in his previous 
decision but it is precisely for that reason that 
it must be taken in conjunction with the whole 
of the Muslim law as it stands. 

[ 10 ] Under the Muslim law, it is the duty 01 
the wife to obey her husband A to live wi 
him unless lie refuses to live with her or un ess 
he makes it difficult for her to live with him 
or unless there i 9 some justifiable cause or er 
not doing so. When the law enjoins a duty on 
the husband to maintain his wife, it is obvious 
that the wife can only be maintained at the 
place where sho ought properly to be.iNor- 
mally, the place must be the husband s house. 
If she wants for no reason to be maintained 
elsewhere, she can clearly olaim no mainten¬ 
ance from husband under the Mahomedan law. 


1951 Jamila Khatun v. Kasim Ali (Mudholkar Jj Nagpur 377 


Since her right to claim maintenance is limited 
to this estont by the Mahomedan law, it mast 
necessarily follow that in cl. (ii) of S. 2 of Act 
viii [a] of 1939 the Legislature intended to refer 
only to this limited right & to no other To 
hold otherwise would be to regard the right of 
maintenance of a wife as an unqualified one 
even though under the general Mahomedan law 
it is only a qualified right. As, according to the 
learned Judge, Act VIII [8] of 1939 only cry¬ 
stallises the Mahomedan law on the subject, it 
must after its enactment be regarded as part 
of the general Mahomedan law How then 
could the right of maintenance be regarded as 
of one type for the purposes of certain portions 
of the law & of another type for the purpose 
of some other portion of the law? It would be 
against all canons of judicial interpretation to 
hold that a wife’s right of maintenance, in so 
far as Act VIII [8] of 1939 is concerned, is 
different from that contained in the rest of the 
Mahomedan law. 

ill] In the previous case, it was argued before 
the learnod Judge that the wife’s claim for 
dissolution must be regarded as based on a 
breach of the marriage contraot & that the 
claim cannot be allowed when the alleged 
breach was of a term which had become un¬ 
enforceable that consequently there was no 
real breach. Whil§ considering this argument 
the learned Judge has examined the Muslim 
•attitude towards marriages & divorce & the 
principles upon which a dissolution is allowed 
under the Mahomedan law. This is what he 
has observed in that case : 

"A Muslim marriage is a covenant by which the 
parties enter tho 6tate of marriage. The parties are 
permitted to stipulate tho conditions upon which they 
will do so, provided the conditions are not illegal 
according to Muslim law. Tho subsistence of the 
marriage confers certain essential rights & imposes cer¬ 
tain duties upon the husband the wife These rights 
A: duties are stated in the Quran which speaks of them 
ns ‘the limits of Allah' (C/. o. g., verse II, 229), within 
which tho husband & the wife have to live. Tho 
conditions of the covenant of marriage have also to bo 
fulfilled. Not only docs the Quran repeatedly exhort 
-every Muslim to fulfil the covenants whioh ho enters 
into, but tho Prophet has particularly emphasised : 
*0f all the conditions whioh you havo to fulfil, those 
most entitled to fulfilment ore tho oonditions upon 
which yon enter tho union of marriago' (Bukhari 67:68). 
Tho Muslim marriage differs from the Hindu & from 
most Christian marriages in that it is not a sacra¬ 
ment. This involves an essentially different attitude 
towards dissolutions. There is no raorit in preserving 
intact the oonneotion of marriago when the parties aro 
not able & fail 'to live within the limits of Allah', 
that Is, to fulfil their mutual marital obligations <fc 
there is no desecration involved in dissolving a mar¬ 
riago whioh has failed. Tho entire emphasis is on 
making tho marital union a reality, & when this is 
not possiblo, <fc the marriage becomes injurious to tho 
.parti os, tho Quran enjoins a dissolution. The husband 
is given an almost unfettered power of diveroe, the 
only restraints upon him being those imposed by the 
Jaw relating to dower <fc by his own conaoienoe. He 
.has to remember the Prophet’s words : *01 all things 
Na*/48 & 49 


permitted by the law, the worst is divorce.’ The 
Quraci enjoins a husband cither to render to his wife all 
her rights as a wife A to treat her with kindness in 
the approved manner, or to set her free by divorcing 
her A: enjoins him not to retain a wife to her injury 
(C/. verses II, 229 6c 231). Any suspension of the 
marriage is strongly condemned [Cf. e. g., Quran IV, 
129*. The attitude of the Prophet is illustrated by 
the well-known instance of Jameela, the wife of Sabit 
Bin Ka»s, who hated her husband intensely altb«<*gh 
her husband was extremely fond of her. According 
to the account given in Bukhari (Bu. 68 : 11) Jameela 
appeared before the Prophet A admitted that she had 
no complaint to make against Sabit either as regards 
his morals or as regards his religion. She pleaded, 
howeve*’, that she could not be whole heartcdly 
loyal to her husband, as a Muslim wife oughs to 
be, because she hated him, 6c she did not desire 
to live disloyally ('in kufr’). The Prophet asked her 
whether she was willing to return the garden which 
her husband had given to her, A on her agreeing to do 
so, the Prophet sent for Sabit, asked him to take back 
the garden, 6c to divorce Jameela. From the earliest 
times, Muslim wives have been held to be entitled to a 
dissolution when it was clearly shown that the parties 
could not live ‘within the limits of Allah’, when (1) 
instead of the marriage being a reality, a suspension 
of the marriago had in fact occurred, or l2) when the 
continuance Of the marriage involved injury to the 
wife. The grounds upon which a dissolution can be 
claimed are based mainly on these two principles. The 
grounds stated in S. 2 of Act VIII [8] of 1939 in 
sub-cls. (i) to (iv) are based on the principle that a 
suspension of the marriage had occurred whioh justi¬ 
fied a dissolution, 6c in sub els. (v) to (viii) on the 
principle that the continuance of the marriage in 
those cases would be injurious to the wifo. It is im¬ 
portant to remember that the breaoh of a valid con¬ 
dition in the marriage covenant does not as suoh give 
the wifo a right to claim a dissolution. The law re¬ 
garding the enforcement of the terms of a marriage 
contract is entirely distinct 6c is governed by entirely 
different principles from the law regarding the dissolu¬ 
tion of a marriage. When a husband 6c wife have been 
living apart, & the wife is not being maintained by the 
husband, a dissolution is not permitted as a punish¬ 
ment for the husband who had failed to fulfil one of 
tho obligations of marriage, or allowed as a means of 
enforcing tho wife’s rights to maintenance. In tho 
Muslim law of dissolutions, the failuro to maintain 
when it has continued for a prolonged period in such 
circumstances, is regarded as an instance where a 
cessation or suspension of the marriago had ocenrred 
It will be seen, therefore, that the wife's disobedienoe 
or refusal to live with her husband does not athc6 the 
principle on which the dissolution is allowed.” 

[ 12 ] Briefly, the principles of Mahomedan 
law on which, according to the learned Judge, 
the grounds stated in s. 2 of Act vm [8] of 
1939 (ols. i to iv) are basod are (l) that a Muslim 
marriage is a covenant by which the parties 
enter the state of marriage & is not a sacrament 
like the Hinda or most Christian marriages, 

( 2 ) that the subsistence of tho marriage oonfera 
certain essential rights & imposes oortain duties 
upon the husband & the wife whioh are referred 
to in the Quran as “the limits of Allah* 1 within 
whioh the husband <fc tho wife have to live, 

(3) that the parties to the marriage most fulfil 
the conditions of the covenant of marriage, 

(4) that the husband is given almost unfettered 
power of divoroe, the only restraints upon him 
being those imposed by the law relating to 
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dower A* by his own conscience, ( 5 ) that the 
husband must either render to his wife all her 
rights as a wife & to treat her with kindness 
or set her free by divorcing her; he cannot 
retain a wife to her injury, A (G) that suspen¬ 
sion of the marriage i3 strongly condemned. 

[13] Bearing all these principles in mind, it 
is difficult to appreciate how the particular 
conclusion at which the learned Judge has 
arrived follows from the principles set out by 
him. No doubt, he gives the illustration of 
Jameela, wife of Sabit Bin Kais, A points out 
that finding that Jameela found it impossible 
to live with her husband even though nothing 
could be said against him, the Prophet asked 
her husband to give her a divorce. But even 
here, it was the husband who gave her a divorce 
& it was not the wife who could compel him 
to give her a divorce. The husband no doubt 
accepted the command of the Prophet but that 
is quite different from the right claimed now 
on behalf of the wife to have a divorce just 
because she desires to havo a divorce. 

[14] Towards the concluding portion of the 
above quotation the learned Judge has accepted 
the position that the breach of a valid condition 
in a marriage covenant does not as such give 
the wife a right to claim a dissolution. If that 
is so, it is difficult to understand how a wife 
can claim a divorce in the circumstances such 
as those present in this case. It may be, as 
the learned Judge states, that the law regarding 
the enforcement of the terms of a marriage 
contract is entirely distinct A is one governed 
by different principles from the law regarding 
the dissolution of a marriage. But even so, it 
is difficult to understand the conclusion at 
which the learned Judge has arrived that the 
wife’s disobedience or refusal to live with her 
husband does not affect the principle on which 
the dissolution is allowed. I can find nothing 
in S. 2 which entitles the wife to claim a 
divorce from her husband simply because she 
does not want to live with him. According to 
the learned Judge, where this attitude of the 
wife continues for a long period, there occurs 
a cessation or suspension of the marriage. But 
even where there is cessation or suspension of 
the marriage, unless the case falls under any 
of the clauses of S. 2, how can the wife claim 
a divorce? One of the principles of the Maho- 
medan law which the learned Judge has point¬ 
ed out merely condemned cessation & dissolu¬ 
tion of marriage, but just because of that it 
cannot be -inferred that a wife will be en¬ 
titled to claim a divorce. It may, if I may use 
an expression which finds place in the Consti¬ 
tution, be a directive principle, but until such 
principle is incorporated in a positive law, how 
can it be given effect to by a Ct. of law ? 

[15] The learned Judge then refers to the 
decision in Alt. Badrulnisa Bibi v. Aloluim - 


mad Yusuf , I. L. R. 1944 all. 27:(a. i. r. ( 31 ) 
1944 ALL. 23) and quotes the following from 
that judgment: 

"Tbe submission is that cl. (ii) does not use the 
woid3 ‘without any reisonable cause’ A the wife i3 
entitled to a dissolution of the marriage on the mere 
neglect or the failure of the husband to provide for 
her maintenance for a period of two years, A this 
may be with reasonable cause or without reasonable 
cause. We have given this part of the argument our 
anxious consideration, A we are of the opinion that 
the word ‘neglect’ implies wilful failure A it cannot 
be 6aid that in the present case there was any wilful 
failure on the part of the husband to provide for the 
maintenance of his wife. The words ‘ha3 failed to 
provide' are not very happy, but even they imply an 
omission of duty. Where the wife through her own 
conduct loads the husband to stop the maintenance, 
the Ct. will not allow dissolution of marriage for that 
would be giving her a benefit—if benefit it can be 
called—arising from her own wrongful acts. It may 
be that the husband is too poor to maintain the wife 
A then perhaps it will be open to the wife to claim 
dissolution of marriage for even in that case there 
might be some omission of duty on the part of the 
husband although such omission may be due to cir¬ 
cumstances beyond his control. It is to cover such 
cases that the words ‘without reasonable cause’ have 
been omitted from cl. (ii), but where the wife or her 
parents are entirely to blame A no blame attaches to 
the husband it is not possible for the Cts. to 6ay that 
the husband ha3 failed to provide for the maintenance 
of the wife.*’ 

What the learned Judges of the Allahadad 
H. C. have said there disposes of the argument 
which has been advanced before me to the effect 
that cl. (ii) does not contain the words "with- 
out reasonable cause” similar to those in 
cl. (iv) & that therefore such words cannot be 
read into it. In addition to what the learned 
Judges have said, I would point out that tho 
words “to provide for her maintenance” occur- 
ing in cl. (ii) imply maintenance only in such 
circumstance as is allowed under the general 
Mahomedan law. 


[16] The learned Judge has also referred to 
he decision in Zafar Hussain v. Mt. Akbari 
Qegum, I. L. it. (1945) Lah. 617 : (a. I. R. (31) 
944 Lah. 330) & quoted the following passage 
n the judgment of Harries C. J.: 

“In the present case, as I have already stated it is 
ibnndantly clear that the pltf. for no valid leason has 
efused to live with her husband i to perform her 
narital obligations. That being so, it must be held 
hat the deft, husband was not liable to maintain tbe 
iltf. As there wa 3 no duty to maintain, it cannot be 
ield that the husband had either negleoted to provide 
naintenance for his wife or had failed to do so for a 
leriod of two years. The view which I take of sub- 

(2) of S. 2, Dissolution of Muslim Marriages Act, is 
he same as that taken by a learned Single Judge of 
he Sind Chief Ct. in Khatijan*. Abdulla A. I. R. 
30 1943 Sind 65: (I.L.B. (lt>42) Ear. 635), Further, a 
fc.nch of the Allahabad H. 0. in Badrulnisa v. 
Mohammad Yusuf, I. L. It. (1944) All 27 : (A. I. It. 
31) 1944 All. 231, came to same conclusion. In tbac 
:nse it was held that the word ‘neglect* in 8 . 2 Dlsso- 
ution of Muslim Marriages Act. implied wilful failure 
fc that the words “has failed to provide though not 
rery happy words, implied an omiss.on of duty. Omm- 
,uf ntly, where the wife through her own conduct led 
•he husband to stop maintenance, the Ct. would not 
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allow dissolution oi marriage for that would bs giving 
her a bonofit —if benefit it e^uld be called—arising 
from her wrongful nets. Where the wife or her parents 
were entirely to blame no blame attached to the 
husband, it could not be sail that the husband had 
failed to provide for the maintenance of the wife. The 
facte of this Allahabad case are very similar to the 
facts of the case before us. To hold otherwise would 
result in a somewhat startling state of affairs.” 
Though he has not approved of the view taken 
there, he has not commented upon it. I may 
point out that this decision has been followed 
by Abdul Rahman J. in Umcit-ul-Hafiz v. 
Talib Hussain , A. I. R. (32) 1945 Lah. 5G: (46 
P. L. R. 343). 

[17) I may also mention that recently the 
Ct. of the Judicial Comr., Peshawar, has also 
taken the same view as the Allahabad fc Lahore 
High Courts in preference to that taken in 
some previous decisions of that very Ct. The 
decision' I refer to is Fazal Mahmud v. Mt. 
Umatur Rahim , A. I. R. (36) 1949 Pesh 7. 

[18) Finally, I will refer to the decision in 
Najiman Nissa Begum v. Serajnddin , A.l.R. 
(33)1946 Pat 4G7:(22S I. C. 198) which was cited on 
behalf of the applt. In that case, the Lahore & 
Allahabad decisions were distinguished & it was 
held that a wife who refused to live with her 
husband because the latter did nob pay the 
prompt dower despite demand & also refused 
to maintain her for a period of two years, was 
entitled to a dissolution of marriage. This case 
is quite distinguishable from the present & is 
not an authority in support of the proposition 
contended for on behalf of the applt. 

[19) With great respect I agree with the 
view taken by tho Allahabad & Lahore High 
Courts as well as in the recent decision of the 
Peshawar Judicial Comr.’s Ct. in preference to 
that taken by Tyabji C. J. In the circums¬ 
tances, agreeing with the lowor appellate Ct., 
I hold that the applt. having voluntarily & 
without justifiable cause refused to live with 
her husband, the resp., even though the latter 
was willing to maintain her in his house, is not 
entitled to claim a divorce. Accordingly, I 
affirm the decree of the lower appellate Ct. & 
dismiss the appeal with costs. 

' Appeal dismissed. 

A. I. B. (38) 1981 Nagpur 379 [C. N. 117.] 
Mudholkar J. 

Kanchanlal and others — Hefts — Applts. v. 
Hariprasad Dadu Khadalcsingh and others — 
Pltfs. — Resps. 

Second Appeal No. 124 of 1946, D/- 30-10-1960. 

(a) Deed — Material alteration. 

A material alteration mado in a document by a 
stranger while it is in the possession of a psrty can¬ 
not disentitle that party from relying upon it when 
the alteration is made by the stranger fraudulently. 

. [Para 8] 

(b) Contract Act (1872), S. 16 - Pardanashin 

lady. 


The principle that it was not sufficient to show 
that the document was read out to the pardanashin 
wotniu and that it was further necessary to establish 
that she understood the natu»e of her act applies only 
where Buch woman transfers her property to her rfis- 
adcanla je. Further reading over the document to the 
woman is ordinarily sufficient and it would be neces¬ 
sary to explain the import of the document when tho 
transactiou is of a complicated character, or the 
do:ument ie couched in language which is not simple. 
To hold that simple transactions entered iuto by an 
illiterate and pardanashin woman in the ordinary 
course of management of her estate ought to be looked 
at with suspicion & to say that anyone dealing with 
her will be doing so at his peril would well-nigh make 
it impossible for such a woman to derive any income 
from her estate. [Paras 10, 11] 

Anno. Contract Act, S. 16, N. 16. 

(c) Transfer of Property Act (1882), S. 108 (c) — 
Liability of lessor and third persons — Contract 
Act (1872), S. 73. 

Where after the lease to the pltf. the deft, obstructs 
him in cultivating the field the deft, would be liable 
for damages to the pltf. only if his action is tortious. 
His action woald be tortious if he actually dispossesses 
the pltf. or if he procures a breach of contract with 
tho pltf. by the lessor.^ In the absence of proof of this 
the lessor would be liable from breach of contract 
undfr S. 103 (c). The damages recoverable from him, 
in such a case cannot be assessed on tho basis of a 
tort but on that of a breach of contract. 

[Paras 12, 16] 

Anno. T. P. Act, 5. 10S, N. 4, 8; Contract Act, 
S. 73, N. 1, 2. 

It. M. Hazar navis—for Apjrtfs.; V. V. JaLatdar — 
for Re so. No. I. 

Jadgment. — This is an appeal by the first 
two defts. to a suit for possession of certain 
fields and for mesne profits and alternatively 
for the return of the premium paid by the pltf. 
to defts. 9 and 10. 

[ 2 ] It is common ground that the fields in 
suit which are situate at Mouza Bapera are 
held by deft. No. 9 Smt. Gangabai and deft. 
No. 10 Smt. Chimmabai, widows of one Khem- 
singh, as heirs of the said Kbemsingh. Both of 
them had leased out these fields to the pltf. 
respondent No. 1 for Rs. 500 for the year 1942- 
43. According to the pltf. on 29-5-1943 they 
again leased out the fields to him for a pre- 
mium of Rs. 600 for the year 1943-44, & defts. 1 
to 8 obstructed him in cultivating those fields. 
Ho therefore sued them & defts, 9 and 10 for 
the reliefs adverted to in the preceding para¬ 
graph. Further, according to him, defts. 1 to 8 
gave out that they took possession of the fields 
in suit at the instance of Smt. Chimmabai. 

[8] Smt. Gangabai admitted the allegations in 
the plaint but disclaimed her liability to re. 
fund the premium received by her jointly with 
Smt. Chimmabai. The latter, on the other 
hand, denied the olaim in toto and went so far 
as to characterise the lease as a forged docu¬ 
ment written on a blank paper on which her 
thumb impression had been taken by force. 
The forgery is said to have been brought about 
with the assistance of Daljorsingh, a relation 
of Smt. Gangabai, who was since the year 1987 
Am Mukhtyar of both the widows but whose 
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agency Smt. Chimmabai claims to luvo termi¬ 
nated on 31-5 1943. 

( 4 ] The main contestants are defts. 1 and 2 . 
tho appellant beforo me. They claim to be 
lessee? for three years from the year 1943-44 
from Smt. Chimmabai and while reiterating 
the contentions raised by her deny the pltf.’s 
right to claim mesne profits or possession. 

[5] The Courts below have negatived the 
contentions of defts. 1 , 2 and 10 The trial 
Court thereupon passed a decree for mesne pro¬ 
fits in the pltf.’s favour for Bs. 3322 against 
defts. 1 to 8 and deft. 10 but the lower appel¬ 
late Court reduced the amount to its. 23G3-8 0. 

iC] The decision of the lower appellate Court 
was challenged on several grounds, some of 
which were not urged in the Courts below. In 
tho first place, it is said that the document on 
which the suit is admittedly based was altered 
after its execution and that this alteration 
having been made behind the back of Smt. 
Chimmabai the suit ij not tenable at all. 

[7] This is entirely a new point. The main 
fact on which it rests is that when the docu¬ 
ment was presented for registration, the Sub- 
Registrar refused to register it until two things 
were provided for in it : the numbers and des¬ 
cription of the fields and the term as to 
who was liable to pay the annual rent. At 
that time Smt. Chimmabai was away and so 
Smt. Cangabai & Daljorsingh, as agent of S-nt. 
Chimmabai supplied the deficiencies. True, the 
agency of Daljorsingh had been terminated by 
Smt. Chimmabai before this but there is 
nothing to indicate that tho pltf. knew that it 
had been terminated. It must, therefore, be 
held that tho alteration was with her consent. 
It is, however, urged that as, before tho date 
of registration. Smt. Chimmabai had repudia¬ 
ted the lease to the knowledge of the pltf., the 
latter cught to have sensed that Daljorsingh 
could not agree to tho alteration. I am afraid 
I cannot see how the inference follows. Indeed, 
it was possible for the pltf. to think that Smt. 
Chimmabai had again changed her mind be¬ 
cause her agent subscribed to the alteration. 
True, the pltf. has not said anything on the 
point but that was because no plea of the kind 
was taken by defts. 1 and 2 in their written 
statement. 

[8] That apart, even if it were hold that 
Daljorsingh had no authority to act for Smt. 
Chimmabai at the particular time, the case of 
tho contesting defts is no better. Daljorsingh 
would, in that circumstance, have to be regar¬ 
ded 03 a stranger. Unquestionably, tho plain¬ 
tiff did not know that his authority to ac; for 
Smt. Chimmabai had ceased. Therefore, the 
action of Daljorsingh in holding himself out 
as tho agent of Smt. Chimmabii must be deem- 
led to bo fraudulent. It seems to me to follow 
|on principle, that a material alteration made 
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in a document by a stranger while it is in the 
possession of a party cannot disentitle that 
party from reljing upon it when the alteration 
is made by the stranger fraudulently. There ia 
no direct authority for the proposition but the 
observations of Lord Herschell in Lowe v. 
Fox. (1887) 12 A. C. 20G at pp. 21G, 217 : (56 
L. J. Q. B. 480) lend support to my view. 

[9] The next argument is that Smt. Chimma¬ 
bai is a pardanashin it an illiterate woman 
and so the burden lay on the pltf. to prove 
that the execution of the document by her was 
not only her physical but also her mental act. 
This, again, is a new plea. Had the plea been 
raised in the trial Court the pltf. would have 
had an opportunity to meet it. Moreover, 
though it does appear from the record that 
Smt. Chimmabai doe3 not ordinarily come out 
in public and is unlettered, tnere is nothing to 
indicate that she is a weak and helpless woman 
knowing nothing of the world and its ways. On 
the other hand, it is clear that she was taking 
a hand in the management of the estate. Fur¬ 
ther, the transaction in suit is one which is in 
the ordinary course of management of im¬ 
movable property. Moreover, tho document evi¬ 
dencing it is of a simple character. It is in 
evidence that it was read out to the parties 
before tho two women executed it. 

[10] Reliance was placed on tho decision in 

Faridun-Nissa v. Mukhtar Ahmad, 47 ALL. 
703: (A. I. R. (12) 1925 P. C. 204) in support of 
tho contention that it was not sufficient toshowl 
that tho document was read out to the parties] 
and that it was further noiessary to establish 
that Smt. Chimmabai understood the nature of 
her act. That was a case where an illiterate 
and pardanashin woman denuded herself of a 
large portion of her property without profes¬ 
sional advice. In such a case, their Lordships 
held that it must be shown that ths import of 
the document was brought home to the svoman 
executing it. It is abundantly clear from their 
Lordships’ judgment that the doctrine applies 
only where such person transfers property to 
her disadvantage. It is further clear that read¬ 
ing over the document to the person is ordi¬ 
narily sufficient & it would be necessary to ex¬ 
plain the import of the document when the 
transaction is of a complicated character, or 
the document is couched in language which ia 
not simple. I have already pointed out that 
here the transaction i3 of a simple character 
and tho language used is also simple. Indeed, 
the document itself was drifted by a layman & 
the language used in it cin bo understood by 
laymen. Therefore, I am of opinion that what¬ 
ever burden rested on the pltf, has been duly 
discharged. . 

[ 11 ] I may point out that their Lordships, m 
dealing with another case of a transfer by a 
pardanashin woman, observed in Kundan Lai 
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v. MU Musharraf i Begam t 11 Luck. 346 : 
(A. I. R (23) 1936 P. C. 207) that the law is not 
to be so interpreted as to convert a principle of 
protection into one of disability. To hold that 
simple transactions entered into by an illiterate 
k pardanashin woman in the ordinary coarse 
of management of her estate ought to be looked 
at with suspicion & to say that anyone dealing 
with her will be doing so at his peril would 
well-nigh make it impossible for such a woman 
to derive any income from hor estate. Sach a 
result is surely not what the law contemplates. 

[12] Tt is next said that in the absence of a 
finding that the plfcf. had actually taken pos¬ 
session of the suit lands was thereafter dispos¬ 
sessed by defendants 1 to 8, these persons 
cannot bo made liable for any damages and 
that the remedy of the pltf. is only against 
defendants 9 <fc 10 for a breach of the covenant 
of quiet enjoyment. There is no doubt that 
defts. 1 to 8 would be rendered liable for dama¬ 
ges only if they establish that their action is 
tortious <fc not otherwise. Their aotion would be 
tortious in two circumstances : (a) if they 
actually dispossessed the pltf. (b) if they pro- 
tured a breach of contract with the pltf., by 
defendant 10 . 

Cl3l What has first to be ascertained is as to 
whether the pltf. had actually taken possession 
of the fields in pursuance of the lease. The only 
evidence on the point is that of tho pltf. him¬ 
self. According to him, ploughing in the fields 
started on the 30th or Blsfc May and that after 
two or three days the defts. obstructed his 
servants. It is clear from his evidence that ho 
has no personal knowledge of any of these 
things. He has not oxamined any of his servants 
who were carrying on tho agricultural opera¬ 
tions in tho fields. In the oiroumatances. it must 
be held that tho pltf. has not proved that he had 
actually taken possession of tho fields in pursu¬ 
ance of tho lease which ho obtained from 

defts. 9 & 10 . 

[14] Apart from the absence of direct evi¬ 
dence on the point, there is ono circumstance 
which makes it improbable that the pltf. took 
possession on the 80fch May. Tho oircumstanco 
is that the contract itself was entered into on 
39th May at tho place which is considerably 
distant from Bapera. It is, therefore, difficult to 
understand how the pltf.’s men could aotually 
start agricultural operations in tho fields on the 
very next day. It is said in argument that since 
the pltf. was the lesseo for the previous year, 
it was easy for his men to start cultivation 
immediately after tho contract was entered 
into. That may be so, but eurely they could 
not have started any operations without receiv¬ 
ing an intimation from the pltf. Even if an 
intimation was sent by the pltf. immediately 
after the contract was entered into, it seems 


very unlikely that it could have reached Bapera 
the very next day. 

[15] The next question then is whether defts. 
l to 8 or anyone of them can be said to have 
procured a breach of tho contract with tho 
pltf. by defendant 10. There is no evidence on 
record to show that defts. 1 and 2 knew of tho 
lease in favour of tho pltf. on the date on which 
deft. 10 executed a lease in their favour. I may 
mention that the latter lease was executed on 
2-6-1943, that is, within four days of tho lease 
in favour of the pltf. It was thus quite possible 
that people in Bapera had not learnt of the 
lease in favour of the pltf. by 2-6-1943 Defen¬ 
dant 1 says in the witness box that it was u 
week or fortnight after the lease in his favour 
was executed that he came to know of tho lease 
which had been executed in favour of tho plbf. 
There is no evidence to contradict this I'must* 
therefore, hold that defts. 1 and 2 (and so also 
defts 3 to 8 are merely bataidars of defts. I fc 
2) did not know of tho leaso in tho pltf 
favour & therefore there is nothing on tho basis 
of which it could be inferred that these persons 
procure 1 abroach of tho contract with the pltf. 
by defendant 10. Indeed, had it been shown 
that defts. 1 & 2 knew of the leaso in favour of 
the pltf. and in spite of it had induced or pre¬ 
vailed upon deft. 10 to leaso out the fields to 
them, their action would have amounted to a 
violation of a legal right, committed knowingly, 
& provided the pltf with a cause of action. For, 
os observed by Lord Macnngbten in Quinn v. 
Leathern , (lOOl) A. C. 495 at p. 510 : (70 r,. j. 
P. C. 76). 

" .it is a violation of leRal right to interfere 

with contractual relations recognised by law if there 
be no sufficient justification for tho interference." 

[ 16 ] It is, therefore, clear that tho pltf is not 
entitled to any decree against defts. 1 to 8. He 
is, however, entitled to a decree against 
deft. 10. That is because she by her act in leas- 
ing out the property to defts. 1 4 9 on 2-0-1948 
has committed a breach of the covenanb of 
quiet enjoyment whioh is implied by S. 108 (o), 
T. P. Act in every contract of lease. The 
damages recoverable from her cannot obviously 
be assessed on the basis of a tort, as hold by 
the two Courts below, but on that of a breach 
of contraot. 

[17] Section 73, Contract Act provides that 
if a contnot is broken, compensation for any 
loss or damages oaused to a party who suffars 
by the breaoh, would be in respect of any loss 
or damage whioh naturally arose in tho usual 
course of things from suoh breaoh, or whioh 
the parties knew to be likely to result from 
the breaoh. Clearly, when the pltf. ontored 
into the contract, he expected to make some 
profit from the cultivation of the land. We 
know as a fact that in the particular year tho 
land did yield a profit. Acoording to the lower 
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appellate Cb. the net profits for the year 
amount to Rs. 2213-8-0. This finding is arrived 
at upon consideration of the report of the 
Comr. who had actually gone to the spot & 
taken stock of the produce. This report was 
accepted by both the parties A therefore it is 
this amount which should be regarded as ap¬ 
propriate compensation to the pltf. 

[ 18 ] For the aforesaid reasons, I allow the 
appeal A set aside the decree of the lower 
appellate Ct. in bo far as defts. 1 A 2 are con¬ 
cerned. I also set it aside against defts. 3 to 8 
though they have not appealed because the 
decree against them proceeded on grounds which 
are common to them A defts. 1 & 2 . I affirm 
the decree in so far as deft. 10 is concerned A 
direct that she shall bear her own costs and 
those of the other parties throughout. 

D.H. Order accordingly. 

A. I. R. (38) 1931 Nagpur 382 [C. N. 118.] 
IIidayatullah and R. Kaushalendra 

Rao JJ. 

i^arayan s/o Shanlccrrao — Defendant — 
Appellant v. Laxmibai tv/o Diwakerpant — 
Plai n t iff — Itesponden t . 

L. P. A. No. 2 of 19IC, D/- 17-7.1950 from appel¬ 
late decree of Bose J. in S. A. No. 102 of 1942, 
IV- 26 11-1945. 

Limitation Act (1908), Art. 144-Interest in 
immovable property- Exclusive fishery. 

An exclusive right of fishery is an interest in immov¬ 
able property A can be acquired by adverse possession. 
The invasion of one riparian owner of the river 
beyond the medium filtnn aquae is an invasion not 
only of the fishery right but of the entiro corporeal 
hereditament of which the fishery right is only a 
part. The granting of leases or licences to fishermen 
coupled with the fishing in the waters of the river by 
the licensees A lessees is the usurpation of the right of 
the owner A a very powerful evidence of adverse 
possession. When such adverse possession is exer¬ 
cised nee vi nec clam nec prccario. the entire rights 
of the riparian owner prescribed against are lost, and 
the title ns owner of the soil is extinguished A the 
right to fish exclusively is acquired. 

[Paras 18, 19, 24,26] 
Anno. Lim. Act, Arts. 142 A 144, N. 7. 

D. T. Mangalmurti—for Applt. ; P. U. Padhye— 
for Besp. 

Judgment.—This is a Letters Patent appeal 
against the judgment A decree of Bose J. 
(now C. J.) in Second App. No. 102 of 1942 filed 
with the leave of the learned Judge. The deft, 
is the appt. A the claim of the pltf. was decreed 
against him in three Cts. 

[2] The facts as stated by the pltf. are as 
follows: The pltf. is the proprietor of 8 annas 
patti No. 2 of mouza Dundakhairi in Ramtek 
tahsil. The deft, is the proprietor of mouza 
Kalapetha. The river Pencil flows between 
these two villages A divides them. In the 
Pench there is a spot known as Ghogra Ghat, 

A in that spot are three fishing grounds known 
as Bandharas. The subject-matter of the pre- 
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sent suit was one of these Bandharas situated 
in the close vicinity of a rock known as 
Chauradeo. The pltf’s. map shows the location 
of this Bandhara. The course cf the river is 
fixed because it flows between rocks A is nob 
alterable. The pltf. claimed to be in possession 
of all the three Bandharas, which wore said to 
be situated within the area of mouza Dunda¬ 
khairi. These Bandharas yield a yearly income 
of Rs. 150 to Rs. 300 A Rs. 5 is assessed by 
Govt, on that income. The pltf. claimed that 
she A her predecessors before her had exclu¬ 
sively enjoyed the rights iu the Bandharas till 
Oct. 1938. These Bandharas used to be leased 
out annually to one Mangia son of Bama 
Dhiwar, but in 1936 the deft's guardian granda 
mother Rangoobai in collusion with Mangi- 
who was not given the lease in 1936 started by 
claiming the Bandharas. 

[3] As a result of these quarrels proceedings 
under S. 145, Cr. P. C., were started A on the 
request of the parties the question within 
which village the Bandharas wore situated was 
referred to the opinion of the Assistant Super¬ 
intendent of Laud Records. The parties agreed 
to abide by that report. The revenue officer 
reported that the Bandharas were part of 
Kalapetha A not Dundakhairi. As a result, the 
Sub-Divisional .Mag. granted possession of the 
Bandharas to the deft. A as possession was 
sought to bo obtained in 1938 the present suit 
was filed by the pltf. for the exclusive posses¬ 
sion of the Bandharas. 

[4] The pltf’s. case as summarized by her 
in para. 4 of the plaint is as follows : 

‘The pltf. being the proprietor of the village Dunda¬ 
khairi of which the ‘Bandhara’ in suit is a part the 
deft, has no right to disturb her possession. The pltf. 
A her predecessors-in-title have been in possession of 
tho ‘Bandhara’ site for the last 38 years A the 
possession has been open, continuous A unobs¬ 
tructed. 'Tho' deft, or his predecessors-in-title never 
laid claim to the ''Bandhara" any time, even at the 
time of the settlement." 

[ 5 ] Tho deft, denial that the Bandharas 
were situated in mouza Dundakhairi or that 
the pltf. or her predecessors-in-title were ever 
in possession of these Bandharas. The deft, 
also denied the incomo from the Bandharas 
as well as the assessment & challenged the 
legality of the assessment. The deft, pleaded 
that the obstruction came from the pltf. He 
admitted the report of the Assistant Superin¬ 
tendent of Land Records and stated that the 
Sub Divisional Magistrate, Ramtek, had held 
in the ori. case that the Bandharas were within 
Kalapetha and in the possession of the deft. 
According to the deft, the referenoe to the 
Assistant Superintendent of Land Records was 
in the nature of an arbitration and the pltf. 
was, therefore, estopped from urging the con¬ 
trary. The deft.’s case as he summarized it 
was as follows : 
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<- It is already denied tliat the pltf. or her predeces¬ 
sor was ever in possession of the Bandharas or in 
enjoyment of the income therefrom. In fact, the deft, 
has been all along in continuous posse?sion of the 
Bandharas in dispute as the owner thereof as being 
the malguzar of Monza Kalapctha and has been enjoy¬ 
ing the income." 

(6] The pltf. filed a re-joinder and averred 
that no question of ownership could have been 
raised before the Sub Divisional Magistrate k 
that the settlement of the dispute was only 
with regard to the situation of the Bandharas. 
According to the pltf. the order of the Sub- 
Divisional Magistrate could neither constitute 
res judicata nor give rise to any estoppel 
because the Sub-Divisional Magistrate himself 
ordered that this dispute might be got settled 
in the civil Court. The pltf. farther reiterated 
the facts of possession and stated as follows : 

"On account of the continuous adverse possession 
for over 36 years the pltf’s title is perfected and the 
deft, cannot now lay any claim to the bandhara in 
6 uit legally." 

(73 The case was hotly contested. A large 
number of documents was filed. The pltf. 
examined 16 witnesses and deft. 8. 

M The following issues were framed by the 
trial Court and are quoted here with their 
findings. 

Issues. Findings. 

1. Whether the Bandhara in question 

is situated within the boundary 
of Monza Dundakheri ? No. 

Or 

Whether it is within the boundary 
of Mouza Kalapetha ? Yes. 

2. Whether the pltf. is estopped from 

asserting his title for reasons 
alleged in para. 4 of deft.’s written 
statement dated 8-3-1939 ? No. 

3. Whether the pltf. is in continuous 

adverse possession for more than 

38 years ? Yes. 

The claim of the pltf. was. therefore, decreed. 
The issues represent the points mainly arising 
in this appeal. 

[9] In the first appellate Ct. it was mainly 
contended that adverse possession was not 
pleaded and that evidence regarding adverse 
!>ossession could not, therefore, be looked into. 
This was negatived by the lower appellate Ct. 
The lower appollate Court found that the 
Bandhara in suit was situated within the aroa 
of Dundakhairi. The learned Judge, however, 
held that the pltf. and her predecessors-in-title 
enjoyed exclusive possession from 1901. The 
contention of the deft.-applt. that he was a 
minor and before him a widow was in posses¬ 
sion and adverse possession could not, therefore, 
be established against them was negatived on 
two grounds, viz. (a) that these facts were not 
pleaded and (b) that adverse possession had 
been perfeoted between 1901 & 1912. As the 
pltf. enjoyed possession ever since and was 
evioted only in 1938 the title of the deft, if 
any, was held to be barred by time. 
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(103 The second appeal came for hearing 
before Bose J. (now C. J.), who found that 
there was no evidence that the Bandhara was 
situated in Dundakhairi and that the evidence 
established that it was situated in Kalapetha. 
Tho learned Judge held that the finding given 
by the first appellate Court had no evidence 
whatsoever to support it and he was, therefore, 
entitled to reverse that finding in second 
appeal. He accordingly held that the Ban¬ 
dhara in suit was situated in Kalapetha, and 
that finding being in favour of the applt. and 
not being challenged by tho resp. must now 
stand. 

[11] As regards adverse possession, the learned 
Judge seemed to imply that the plea was in 
fact made. He only examined the matter 
from tho standpoint whether there was any 
evidence to establish adverse possession. He 
also considered what the nature of that posses¬ 
sion could be. 

[12] The learned Judge held that the out¬ 
ward indicia of the pltf-'s possession were (a) 
act of leasing or granting of licences to fisher¬ 
men and (b) actual fishing by licensees in the 
fishing grounds. The learned Judge divided 
fisheries into corporeal and incorporeal and 
common and several. He came to the conclu¬ 
sion that this particular fishery was a several 
fishery. As regards the remaining point the 
learned Judge applied the English rules on the 
ground of justice, equity and good conscience 
because no local custom was pleaded or proved. 
In the result the learned Judge dismissed the 
appeal of the deft. The conclusion of the 
learned Judge is best stated in his own words: 

"I hold that the English rules should be applied to 
this stream as a law of juslioe, equity and good cons¬ 
cience under S. 6, Central Provinces Laws Act XX 
[20] of 1875. Applying that rale the soil under tho 
water must be presumed to belong to the pltf. because 
the his proved that she owns a several fishery in this 
bandhara having exeroi6ed the exclusive right to fish 
there for over 38 years. It seemed to have been 
accepted before their Lordships of the Judicial Com¬ 
mittee in Sri Nath Boy v. Dinabandhu Sen , 42 Cal. 
489 at p. 509 : (A. L R. (1) 1914 P. C. 48) that the 
rights of this character oan be acquired by prescrip¬ 
tion or adverse possession though their Lordships 
decided on the facta before them that it was proper to 
draw the inference of a lost grant in their ease from 
the fact of long user. But whether the right be based 
on prescription or on tbo supposition of a lost grant, 
the result is the same. The pltf. is the owner of the 
fishery. It is an exoluBive fishery. Therefore, there 
being no ovidenoe to the contrary, the presumption 
that the soil is hers prevails over the presumption 
which is otherwise drawn in favour of the riparian 
owner." 

In the result the suit of the pltf. was held to 
have been rightly deoreed. The suit of the pltf. 
has thus been deoreed in the three Cts. on the 
gronnd of adverse possession. 

[ 18 ] In the appeal beforo na it was argued 
that the plea of adverse possession was not 
raised in the snit & that if it had been raised' 
the deft, would have countered it by raising 
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other pleas. This argument is best described 
by quoting ground No. 4 of tho memorandum 
of appeal which reads : 

“In view of the fact that no case of title by adverse 
possession being laid by tho pltf. resp , & he (applt.) 
not being given a chance to meet it by showing the 
untenability of the pltf -resp.s plea by showing that 
possession against him could only be from the year 
1939 only <£ that the previous adverse possession was 
against an insane person & his widow.’ 1 

[14] The deft, was a minor when the suit 
commenced & became major during its pen¬ 
dency. On 16-10-1939 the deft, as major adopted 
the statement mado on his behalf by his guar¬ 
dian ad litem, it wa9 argued beforo U3 that 
since the statement was made by his guardian 
ad litem he should have been allowed to plead 
afresh. 

[15] There is no real force in this contention. 
The plea of adverse possession wa3 made quite 
explicitly by the pltf. This must have been 
clearly understood by the deft, because ho led 
voluminous evidence to counter it. An issue 
dealing with adverse possession was framed 
also. The deft never pleaded any facts tending 
to show that the pltf'a. advene possession was 
broken due to any circumstance. This he had 
ample opportunity of doing if bo cared. On 
attaining majority he adopted the earlier state¬ 
ment (l made no attempt to add to it or vary 
it. He tried to lead evidence in rebuttal of the 
plea of advene possession. In our opinion there 
has been no prejudice to him, A* there is nothing 
to show that the trial Ct. shut out any state¬ 
ment that tho deft, wished to make. The three 
judgments delivered against him clearly find 
that such a plea was raised by the pltf., & wo 
see no reason to differ from taem. 

ClGl The three judgments also find tho fact 
of adverse possession against the deft. There 
is evidence to show that from 1901 1912 there 
was adverse possession, A* thus the question is 
no longer open. It was argued that the pltf. 
was only managing the village in alternate 
years wlrle Babu Patil, who owns 0-8-0 share 
in Dundakhairi managed in other years. It 
was argued that in view of this tho adverse 
possession of tho pltf. was broken. But all these 
facte ought to have been pleaded so that it 
could have been investigated whether between 
1901-1912 the adverse possession of tho pltf. was 
interrupted. Tho management by rotation is 
deposed to by tho agent of the pltf., bu< ho was 
in service in later years. In our opinion the 
applt. cannot make anything out of that state¬ 
ment as it cannot relate to earlier years. We 
hold that adverse possession has been success¬ 
fully proved in tho case, & tho concurrent 
finding given on this point should not bo dis¬ 
turbed. 

[17] This brings ue to tho final questions 
whether tho giving of leases or licences to 
fishermen are sufficient acts of adverse posses- 
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sion & the extent to which the ownership of 
the deft, was affected by these acts. Bose 3. 
is of opinion that inasmuch as the pltf. had 
by adverse possession perfected a right of 
several fishery of an exclusive character, the 
soil also becomes hers, & he applies tho English 
law on the principles of justice, equity & good 
conscience under s. G, Central Provinces Laws 
Ace. We proceed to examine this aspect of tbe 
case. 

[ 18 ] To begin with, an exclusive right of 
fishery is an interest in immovable property A 
can be acquired by adverse possession : see 
Sitaram v. Petia , 14 N. L. R. 35 : (A. I. R, (4) 
1917 Nag. 37), Hill & Co. v. Sheoraj Pat, 1 Pat. 
674 : (A. I. R. (10) 1923 Pat. 58) & Secretary of 
State v. Debendra Lal t 61 Cal. 262 : (A. r. R. 
(21) 1934 P. c. 23). Fishery rights in England 
in aheno solo are regarded as profit a prendre. 
Private rights of fishery in England (apart 
from common or public fishery) are (a) common 
of fishery A (b) several or free fishery. Accord¬ 
ing to Peacock in his book 'The Law relating 
to Easements in India’ a common of fishery is 
tho liberty of fishing in another man’s water 
in common with the owner of tho soil <fc perhaps 
also with others who may have tho same right. 
Several or free fishery is an exclusive right to 
fish in a given place, & may exist either with 
or without property in the soil. Several or free 
fishery can be acquired either by grant or pre¬ 
scription. 

[19] In tho present case on the basis of the 
riparian rights, the soil in the river bed as also 
tho water in the channel usque ad medium 
filum aqua belonged to tho deft. In Lidia a 
several fishery may undoubtedly exist. Similarly 
rights in fishery may bo acquired in alieno 
solo. There can be no doubt that tho granting 
of leases or licences to fishermen coupled with 
tho fishing in the waters of the river by the 
licensees & lessees in tho usurpation of the 
right of the owner & a very powerful evidence 
of adverse possession. See page 577 of Ltjl 
Mohun Doss on Riparian Rights, Alluvion & 
Fishery (1891). See also Joshi on Easements it 
Liconces, Edn. 2, p. 815. Such a case arose in 
Secretary of State v. Debendralal Khan , Gl 
cal. 2 G2 : (A.I.R. (21) 1934 P. C. 23), whero their 
Lordships pointed out that tho Limitation Act 
operates equally against private individuals it 
Govt, tho only indulgence provided for Govt., 
being that a longer period is prescribed for 
adverse possession against Govt. In that case 
tho granting of leases & licences contrary to 
tho right of Govt, was regarded as aots of 
adverse possession resulting in tho extinguish¬ 
ing of tho right of tho original owner. As their 
Lordships observe: 

"It may bo added that it is not necessary, In order 
to establish adverse possession, that tho proof of acts 
of possession should covor every moment of tho re- 
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qaisite period. Though the possession “be not proven 
to hare continued every quarter, month or year, yet 
ordinary possession wiff be sufficient ad victoriam 
causa, albeit it ba proposed in the terms of a conti¬ 
nual possession, quia probalis extremis praesumuntur 
media, if the distance be not great.” (Stairs Institu¬ 
tions of the Law of Scotland, IV, 40.20.). ‘The fact of 
possession may be continuous though the several acts 
of obsession are at considerable intervals. How many 
acts will infer the fact is a question of proof & pre¬ 
sumption independent of prescription.’ (Millar on 
Prescription, page S6). 

“The nature of the requisite possession must neces¬ 
sarily vary with the nature of the subject possessed. 
The possession must be the kind of possess on of 
which the particular subject is susceptible. The Crown 
in the case of a fishery belonging to it exercises its 
rights by granting leases or licenses to fish; It doe3 
not itself fish Consequently, the granting, by a person 
other than the Crown, of leases or licenses to fish, in 
the case of a fishery, which prima facie belongs to 
the Crown, is evidence of the usurpation by that 
person of the distinctive rights of the Crown & is thus 
most significant evidence of adverse possession." 

[203 In the present cise, too, the riparian 
owner could have seen the hostile acts of posses¬ 
sion exercised by the pltf. & her predecessors 
k their licensees & lessees. The three Cts. have 
held that these act3 were with the necessary 
animus k were adequate in continuity Sc publi¬ 
city, k wo do not see any reason to depart 
from these concurrent findings. Proof of acts 
of adverse possession need not cover every 
moment of the requisite period. We accord¬ 
ingly confirm Bose J.’s finding that adverse 
possession was complete. 

[21] It remains only to see whether the title 
of the pltf. porfocted by prescription embraced 
the soil of the river bed. Bose J. holds that it 
does. We have to examine that finding. Accord¬ 
ing to Halabury (vol. xv, Hailshara Edition 
pape 42), the term ‘Fishery' means 
"either an extent of land covered with water contain- 
ini; fish, or a right to take fish or a certain olass of 
fish from a definfd stretch of water.” 

When ifc is used in the first sonso the term 
denotes tho ownership of the land covered with 
water k tho right to fish, & the two together 
are ono corporeal inheritance, k the right of 
fishing is on a par with grass growing on land. : 
In the second sonso ‘the ownership of the right ' 
to fish carries with it tho ownership of the soil 
under the water . . . It is then an incorpo. 
real right k ‘implies nothing more than an 
incorporeal right i. o., a right to take fish with¬ 
out intorforing with tho soil.' 

[ 22 ] Now in non-tidal flowing waters there 
may be either a common of fishery or a several 
fishery as has already been shown above. Tho 
law in India is also the same as ha9 been shown 
by Peacock in his book on Easements referred 
to above. Aooording to Halsbnry, ownership in 
the absence of direot evidence is determined on 
the basis of throe presumptions, viz: (l) That 
the owner of land abutting upon a river is en¬ 
titled to tho eoil & fishery in the river usque 
ad medium filum aquae ; ( 2 ) that the owner 
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of the soil of a river is the owner of the fishery 
thereover & (3) that the owner of a several 
fishery is owner of the soil. 

[- 23 ] When the evidence established that there 
is a several fishery vested in an owner who is 
rot the riparian owner it is stated by Halsbnry 
as follows: 

"la case of conflict between the owner of a several 
fishery & a riparian owner, tbe presumption that tba 
owner of a several fishery is owner of tho bed of the 
river displaces tho presumption that would otherwise 
arise iD favour of the riparian proprietor.” 

It is to be remembered further that 
"if the ownership of the soil of the ‘incorporeal 
fishery unites in the same person, the fishery merges 
in the soil & becomes a corporeal hereditament." : 
Halsbury itii, p. 51, para. 64. 

[24] In tho case of riparian owner it would 
appear that the ownership of the water & soil 
usque ad medium filum aquae would mergo 
the fishery in the soil, k the whole must bo 
regarded as a corporeal hereditament. Accord¬ 
ing to Hale de lure Maris: 

"Fresh rivers of what kind soever do of common 
right belong to the owners of the soil adjacent, so that 
the owners of the one side have of common right, the 
propriety of the soil, k consequently the right of fish¬ 
ing, tuque filum aquae k the owners of the other side 
the right of soil or ownership k fishing into tho f ilum 
aquae on their side. And if a man be owner of the 
land or both sides, in common presumption, ho is 
owner of the whole river, k hath the right of fishing 
according to the extent of his land In length.” 

This is also the opinion of other writers like 
Schultes k Woolrych: see Lai Mohan Doss's 
Riparian Rights, Alluvion k Fishery (1891), 

p. 860. 

[25] In Srinath Boy v. Dinabandhu Sen, 42 
Gal. 489 : (a. I. B. (l) 1914 P. C. 48), their Lord- 
ships of the Privy Connoil stated that the 
commoD law of fishery in England though not 
in force in mofnssil places in India, has in- 
financed the law of waters in India, ifc the 
Indian Cts. have followed it in many respects. 
Their Lordships go on to observe at p. 525 : 

"Jalkar may exist not only aa a right attaching to 
riparian ownership but also 'as an inoorporal heredita¬ 
ment a right to be exercised in the tenement of an¬ 
other.' ” 

and cite three oases of Indian Cts. This shows 
that within limits the principles of English 
Law can, on principles of jastice, equity k 
good conscience, be applied, provided tho local 
conditions are not different. 

[ 26 ] No law or custom to the contrary has 
been proved before as; nor can any contrary 
principle be deduced from the precedents of Cts. 
Thore are no local conditions wbuh would 
militate against tho rule. The invasion of ono 
riparian owner of tho river beyond tho medium 
filum aquae is an invasion not only of the 
fishery right but of the entire oorporoal here¬ 
ditament of whioh the fishery right is only a 
part. We have shown above that tho fishery 
right is merged in the soil, & thus it is the en¬ 
tire corporeal hereditament k the soil which 
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are the subject-matter of the encroachment. 
When such adverse possession is exercised nec 
jtf nec clam nec precario , the entire rights of 
! he riparian owner prescribed against are lost, 
A the title as owner of the soil is extinguished 
A* the right to fish exclusively is acquired. 

[27] In our opinion the pitf. in the case had 
acquired not only a right to fish exclusively in 
the bandhara in dispute but had also prescrib¬ 
ed to get a prescriptive title by adverse posses¬ 
sion to the subjacent soil. The appeal fails A is 
dismissed with costs. 

D.E. Appeal dismissed. 
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R. Kaushalendra Rao and Deo JJ. 

Haji Umar Tayab and another — Appcts. 
v. Additional Deputy Commissioner Nar¬ 
simhapur and another — Xon-appcts. 

Misc. Petn. No. 69 of 1950 D/- 3-11-1950. 

(a) Public Safety —C. P. and BerarFublic Safety 
Act (LXII [62J of 1948), S. 14 (1) — “Supplies or 
services.” 

The words “supplies or services’* are not inapt to 
include the supply of housing. The requisitioning of 
the premises for housing the refugees is covered bv 
S. 14 (1). (Para 5] 

<b) Public Safety—C. P. and Bcrar Public Safety 
Act (LXII [62] of 1948), S. 29—Exercise of power 
under S. 14 (1) by Additional Deputy Commissioner 
—C. P. Land Revenue Act (II [2] of 1917), S. 9A. 

Section 9-A of the Land Revenue Act cannot be cf 
any avail to the Additional Dv. Comr. in exercising a 
!>ower conferred upon the D. C. not by any enactment 
but by virtue of a notification under an Act. The D. C. 
exercises the power of requisition by virtue of the 
delegation made by the Provincial Govt, under S. 29. 
Such a delegation of power cannot by any means be 
regarded as a power conferred by the Act itself within 
the meaning of S. 9A, C. P. Land Revenue Act. 

[Para 6] 

(c) Public Safety -C. P. and Berar Public Safety 
Act (LXII [62] of 1948), S. 14 (1) - Satisfaction of 
requisitioning authority. 

Where there is no recital in the order that it is 
necessary or expedient to requisition tho property 
in question, nor is there any affidavit filed to establish 
that the authority requisitioning the property has in 
fact applied its mind to the question A formed an 
opinion as required by the statute no presumption can 
lie made in favour of the order. In the absence of 
proof that the order has been passed in conformity 
with the requirements of the statute, the order is 
liable to be quashed. [Para 9] 

A. Razak — for Appcts. ; T . L. Sheode , Advocate- 
General — for the State. 

Order.—This is an appln. under Art. 226 of 
the Constitution. The apptes. are owners of 
a firm carrying on business in tho name of 
‘Fiaji Umar Tayab’ dealing in kirana & cloth 
at Kareli in Narsirahapur tahsil, district 
lloshangabad. According to the appct3. they 
were carrying on business in house No. 209 with 
its sub-nos. as tenants of the aforesaid house 
for the last 10 years. Proceedings were started 
by the Additional D. C. Narsimhapur, on the 
appln. of a few refugees that the house in 
question should be allotted to them. As, how- 
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ever, the house was not vacant, no action under 
the Rent Control Order could be taken A sepa¬ 
rate proceedings were started for requisitioning 
the house. Thereafter on 6-7-1950 the Addi¬ 
tional D. C. Narsimhapur, purporting to act 
under S. 3 (l), Central Provinces and Berar 
Accommodation (Requisition) Act, 1948, requisi¬ 
tioned the building for housing the refugees 
A ordered the appcts. A the sub-tenants to let 
out the house in question by handing over the 
possession to the Naib-Tahsildar within 15 days 
of the receipt of the order. 

[ 2 ] The aforesaid order was cancelled A a 
fresh order dated 7-7-1950 purporting to be in 
exercise of the powers conferred under S. 14 (l), 
Central Provinces and Berar Public Safety Act 
(Act LXII [62] of 1948) was passed by the Addi¬ 
tional D. C. requisitioning the house for housing 
the refugees & ordering the appcts. to deliver 
possession of the same to the Naib-Tahsildar, 
Narsimhapur, within 10 days from the date of 
the said order & further ordering the sub¬ 
tenants to vacate the house A deliver the pos¬ 
session thereof. Tho appet. contends that the 
order is an illegal exercise of the power under 
the Public Safety Act A is beyond tho jurisdic¬ 
tion of the Addl. D. C. as it does not show 
how it was expedient to secure the possession 
of the house. 

[3] We issued notice of the appln. on 19-7-1950. 
On that date the Ct. also ordered the stay of 
the execution of the order dated 7-7-1950 
(No. Q./H.C.). On 27-7-1950 counsel for the 
appcts. stated that the order was partly exe¬ 
cuted before the Addl. D. C. could receive the 
stay order A requested for expediting the hearing. 
The case was fixed for 29-8-1950 A the learned 
Additional Govt. Pleader was informed that 
the case will be taken up on 29-8-1950 A 
that the non-appet. should be ready. 

[ 4 ] The case came up for hearing on 80-8-1950 
A was heard on 31-8--1950. By that date no 
return was filed on behalf of the non-appet. A 
we did not think it reasonable to adjourn the 
case any further. 

[ 5 ] Section 14 (l), Public Safety Act runs : 

“If in the opinion of the Provincial Government, it 

is necessary or expedient so to do for securing the 
public safety or the maintenance of public order or for 
maintaining supplies or services essential to the life of 
thecommunity, it may, by order in writing, requisition 
any property, moveable or immovable, and may make 
such farther order as appear to it to be necessary or 
expedient in connexion with such requisitioning: . • • 

Tho appcts. contended that the requisitioning! 
of tho premises for housing the refugees is not 
covered by sub-s. (l) of S. 14. The argument 
cannot be accepted. The provision of accom¬ 
modation for the inadequately housed is within 
the purposes specified in sub-s. (l) of S. 14. The 
words “supplies or services" are not inapt to 
include the supply of housing : see Blackpool 
Corporation v. Locker, (1948) 1 K. B. 849. 
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[G] The Addl. D. C. purported to exercise 
the power of requisition in exercise of the 
powers conferred under S. 14 (l) of the Act read 
with Notfn. No. 3021-2210-IV, dated 22-5-1948, 
of Madhya Pradesh State Govt. The appcts. 
contended that the notfn. delegated the power 
to the D. C. & the Addl. D. C. could not invoke 
the power. The learned Advocate-General 
relied on S. 9-A, Central Provinces Land 
Revenue Act which is as follows : 

“ . .. (3) An Addition >1 Deputy Commissioner sliall 
exercise such powers and discharge such duties con¬ 
ferred and imposed on a Deputy Commissioner or a 
Colleotor by this Act or by auy enactment for the time 
being in force, in auch cases or class of CRses as the 
Deputy Commissioner of the district may direct... 

The section enables the Addl. D. C. to exercise 
the powers & duties conferred <fc imposed on a 
D. C., by any enactment for the time being in 
force. In the instant case, the Public Safety 
Act confers no power of requisition upon the 
D. C. The power is conferred by sub-s. (l) of 
8. 14 on the Provincial Government. By virtue 
of S. 29, the Provincial Govt, may by order 
direct that any power or duty which is con¬ 
ferred or imposed on the Provincial Govt, by 
the Act, shall in such circumstances & under 
such conditions, if any, as may be specified in 
that direction bo exercised or discharged by 
any officer or authority subordinate to it. The 
D. C. exercises the power of requisition by 
virtue of the delegation made by the Provincial 
Govt, under S. 29. Such a delegation of power 
cannot by any moans be regarded as a power 
conferred by. the Act itself. The Legislature 
has conferred upon the Govt, a very wide 
power affecting the right of property of a 
citizen <fc the Legislature permits the Govt, to 
delegate it to certain authorities. It is not con¬ 
templated that because the power can be exer¬ 
cised by authorities to whom it is delegated, it 
can also be exercised by other authorities to 
whom no express delegation has been made. 
In our view, s. 9-A, Land Revenue Act 
cannot be of any avail to the Addl. D. C. 
in exorcising a power conferred upon the D. C. 
not by any enaotment but by virtue of a notfn. 
under an Act. Construing s. 9-A as we do, it is 
not necessary for us to express any opinion on 
the order of delegation mado by the D. C. on 
G-7-1950. By one stroke of pen on 6-7-1950 
the D. C. delegated all his powers under the 
Central Provinces Land Revenue Act, 1917 , & 
every other enactment for the time beiDg in 
force to the Addl. D. C. retrospectively with 
effect from 1-7-1950. This is delegation in 
excelsis. Whether suoh a delegation can be 
made retrospectively is open to serious ques¬ 
tion; but it is unnoesaary to deoide the point in 
the instant case. 

[7] The order of the Addl. D. C. is vitiated 
for another reason. The order U as below : 
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“OFFICE OF THE ADDITIONAL DEPUTY 
COMMISSIONER, NARSIMHAPUR. 

No..'HC, dated Narsingpur, the 7th July 1950. 

OBD Ell 

In exercise o( tho powers conferred on me by 8. 14, 
Sub-s. (11, Public Safety Act (LXII [G2] of 194S) read 
with Notfn: No. 3021-2210-IV, dated 22nd May, of 
the Madhya Pradesh State Government, I, the Addl. 
D. C., Narsingpur, hereby requisition the building 
mentioned in the Schedule below for housing the 
refugees in Kareliganj of Narsimhapur tahsil & hereby 
order yon, Haji Oomer Tayab, Noor Mohammad 6on 
of Haji Oomar Cloth & General Merchant Dareliganj 

Abdul Latif Haji Oomer C'o Premier Dyes 
Chemical Ltd. 145-47 Janjkar Street P. 0. Box 3127 
Bombay No. 3 to vacate the buildinfc described in the 
Schedule below to deliver possession of the same to the 
Naib Tahsildar Naringpur within ten days from the 
receipt of this order. 

2. It is further ordered that the sub tenants of Haji 
Oomer Haji Tayab or Noor Mohommad 6bail also 
vacate tho house & deliver possession as above : 
SCHEDULE . 

House No. 209 »fc its all sub-numbers of Karel 
Municipal Area. 

6d/• T. N. Babel. 

ADDITIONAL DEPUTY COMMISSIONER, 
NARSINGPUR.** 

[83 Under S. 14 (l), the authority requisi¬ 
tioning the property has to form an opinion 
that it is necessary or expedient so to do for 
semiring the public safety or the maintenance 
of public order or for maintaining supplies or 
services essential to the life of the community. 
TheD only it may by order in writing requisi¬ 
tion the property. 

[9] If the order is ex facie in conformity 
with the provisions of the statute, in the 
absence of proof of misuse or mala fides, this 
Ct. cannot question the order. The appots. 
specifically raised the question of expediency 
for requisitioning the property. In the present 
case there is no recital in the order that it is 
necessary or expedient to requisition the pro¬ 
perty in question. Nor is there any affidavit 
filed to establish that tho authority requisi¬ 
tioning the property has in fact applied its 
mind to the question A formed an opinion as 
required by the statute. So no presumption can 
be made in favour of the order. In the absenoe 
of proof that the order has been passed in 
conformity with the requirements of the 
statute, the order 19 liable to be quashed. 

[10] Before we part with this case we deem 
it proper that we should invite the attention 
of the State Govt, that the apparently wide 
powers conferred on the Govt, under S. 14 (l), 
Pablio Safety Act, have been delegated in 
equally wide terms to all the D. Cs. in the 
State. The power of requisition under similar 
provisions in the Supplies and Services (Transi¬ 
tional Powers) Act, 1945 (8, 9 & 10 Geo. 6, 74G) in 
England when delegated to subordinate autho¬ 
rities was made subject to the condition that 
the powers could be exeroised only in cases of 
unoooupied property ; see Blackpool Corpora¬ 
tion v. Locker, (1948) l K. B. 849 at pp. 854, 


388 Nagpur Kesheo y. Baliram (Sen J.) 


355. The limitation, in our view, is very 
salutory; otherwise, as has happened in this 
case, even property in the occupation of a 
citizen for his bona fide business can be taken 
over k given to any other person. Surely such 
a result could not have been in the contempla¬ 
tion of the State Govt. The unlimited power 
of requisition of private property is a legacy 
left by the war. What might be dictated by 
the exigencies of war or a grave national em¬ 
ergency of that magnitude need not be made a 
matter of common occurrence. In any case, 
such a power when delegated to subordinate 
authorities without any limitation may lead 
to the indiscriminate exercise of it resulting 
in much avoidable hardship to the citizen. 

Ql] The Addl. D C.'s order dated 7-7-1950 
is quashed k he is directed to place the appets. 
in possession of their property. The appln. is 
allowed with costs. 

D.H. Application allowed. 
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Sen J. 

Kesheo Krishnaji — Applt. v. Baliram 
Bobir am ji d another — Re*ps- 

Miso Second Appeal No. 237 of 1945, D/. 22-11-1950. 

^ (a) Provincial Insolvency Act (1920), S. 59 — 
Sale by receiver. 

The salo by the receiver is not a court-sale but a 
private sale. There is no provision requiring a receiver 
to conduct such a sale in accordance with the provi¬ 
sions of 0. 21. C. P. C. [Para 4] 

Anno. Pro. Inso. Act, S. 59 N. 3. 

(b) Provincial Insolvency Act (1920), S. 59—Sale 
by receiver Civil P. C. (1908). S. 115. 

In the absence of fraud or collusion the sale by re¬ 
ceiver cannot be set aside on the ground that he had 
stopped in the house of the purchaser when he bad 
gone to the village to effect the sale. The order of the 
lower Ct. setting aside the sale can be interfered with 
In revision. [Paras 5, 8] 

Anno. Pro. Inso Act, S. 59 N. 3; 0. P. C., S. 115 
N. 12. 

D, W. Kalhalay d P. 7?. Padhye — for Applt.; 
N. B. Chandtirkar — for Besp. 7. 

Judgment. — Tho relevant facts in the case 
are these. The resp. Baliram Bakaram was 
adjudged inslvt. on 10-1-1931 by the Ct. of Sub- 
Judgo, 1 st Class, Morsi, in Insolvency Caso No. 20 
of 1930 on an appln. of his creditor Bhanji. The 
order of adjudication was affirmed in appeal 
(Misc. App NO. lof 1931) by the 3rd Addl. Dist. J. 
on 10-9 1931. The property of the inslvt. was 
taken over by the Ct. & placed in possession of 
the receiver for realisation of the assets fc for 
payment to the creditors for tho debts proved. 
In tho course of management tho receivor sold 
field 129/l of mouza Pawni of taluq Morshi on 
4 6-1944 for Rs. 2000 subject to the bid being 
accepted by the Ct. Kesheo Krishnaji was the 
purchaser of the property. On 6-5-1944 the Ct. 
accepted tho proposal of tho receiver regarding 
tho sale of the Geld 129/l. The order sheet of 
that date runs as follows : 


Mr. Aed are receiver present. He reports that one 
Kesheo Krishnaji Thakre is willing to purchase field 
r-9/1 of mouza Pawni A that the price fetched is ade¬ 
quate. Receiver to execute the saU deed for the same 
& P ut hlm possession. The purchaser to bear costs 
of executing the convej ance A other charges." 

The Ct. directed the receiver to put up his 
report on 2G-G-1944. 

[2] On 16-6-1944 the inslvt. & Mahadeo Bhag- 
want & on 26-6 1944 Vjthoba, one of the credi¬ 
tors, applied for setting aside the sale held on 
4-5-1944. Their main ground of attack was that 
the sale had not been properly advertised; if 
due publicity bad been given to the sale it would 
have attracted more customers & the property 
would have fetched a higher price. Tho applns. 
were opposed by the receiver k the auction-pur- 
chaser Kesheo Krishnaji who asserted that there 
was full publication, that the price paid for the 
property wa9 proper k that Mahadeo Bhagwant 
had no locus standi to set aside the salo. The 
Ct. after hearing evidence held that there was 
proper publication of the sale by the receiver 
in tho case & that the salo by the receivor was 
not illegal & was not for a low price as alleged 
by the appets. It accordingly dismissed the 
applns. 

[ 3 ] Baliram & Mahadeo Bhagwant challeng¬ 
ed the order dated 5-2- 945 in the Ct. of the 
Addl. Dist. J., Amraoti which upheld the pre- 
liminary objection raised on behalf of the resps. 
that applt. 2 Mahadeo had no locus standi to 
make an appln. to the Ct. & had no right of ap¬ 
peal. Tho Ct, however, overruled the objection 
regarding the maintainability of tho appeal of 
Baliram in the following passage : 

"The sale, therefore, is one made by theCt. tl rough 
the Receiver A not the sale by tho Receiver acting 
under S. 69 of the Act. And to a case like this the pro¬ 
visions of 8. 68 of the Act do not apply Nar&inqbn 
Deosthan v. V. D. Bhake , A I. R (25) 1938 Nag. 320: 
(178 I C. 110). The sale in the caso, therefore, is an 
act done by the Ct. under 8. 4 of the Act A the inslvt. 
could, therefore, make an appln. to the Ct. A conse¬ 
quently could come up in appeal against the order 
made by the Ct. I hold, therefore, that the appcjfl by 
Baliram doe9 lie.” 

It further held that the procedure governing 
sales had not been followed & the sale was a 
nullity & should be set aside. Regarding the 
circumstances in which tho auction was hold it 
observed : 

“The auction, in fact, instead of being an open auc¬ 
tion was thereby confined to such persons as had ready 
money to make the deposit at a moment s notice A 
who could well ignore the important weekly market 
held in the neighbouring village. 

For all these reasons I hold that the sale in the case 
most be set aside.” 

I accordingly allowed tho appeal & set aside 
the order of the Ct. confirming the sale- The 
case was remanded to the lower Ct. for making 
a fresh sale according to tho procedure laid 
down in O. 21, C. P. C. This order is challeng- 
ed in the appeal before me by the auction-pnv- 
chaser Kesheo Krishnaji Thakre. 
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[ 4 ] The lower appellate Ct. was manifestly 
,wrong in applying the provisions of u. 21, C. P. C. 
The sale by the receiver was not a court-sale hut 
was a private sale. There is no provision requiring 
a receiver to conduct such a sale in accordance 
with the provisions of o. 21 of the Code : See 
Chtdn Lai v. Lachman Prasad, 39 ALL. 267 : 
(A. I. R. (4) 1917 ALL. 74); G. Narasimhaya v. J/. 
Yeeraraghavulu, 41 Mad. 440 : (A. 1. R. (5) I91S 
Had. 702). Sales by a receiver in whom the pro- 
party of the inslvt. is vested are really sales by 
the owner k may be held either by auction or by 
private treaty: Enttzuddin v. Ram Krishna, 24 
O.W.N. 1072:{A.1.R. (7) 1920 Cal. 935). In Sankaran 
v. Anjaneyalu, 50 Mad. 135:(A.I.R. (14) 1927 Mad. 

1 F.B.), it was observed that a sale by the receiver 
was not a transfer by operation of law or in exe¬ 
cution of a decree & therefore did not attract the 
advantages or infirmities attending court-sales. 
In Avanashi v. Muthukaruppan, 44 I. o. 895 : 
(A.I.R. (5) 1918 Mad. 136), it was held that a sale 
by a receiver not being a court-sale an appln. 
under 0 . 21, R. 90 C. P. C. did not lie to set aside 
the sale. Shri Cbandurkar admits that O. 21 did 
not apply but says that the principles underlying 
the provision should be applied. 

fo) The receiver, resp. 2 , is a pleader. In the 
applns. for setting aside the sale there is no alle¬ 
gation of fraud or collusion against the receiver. 
The sale was attacked mainly on the ground that 
due publicity had not been given to the sale & 
that the field was wortli more than Rs. 2000. 
According to Mahadeo, he was willing to pay 
Rs. 3000 & according to Yithoba the field was 
worth about Rs. 3600. The contention of Bahrain 
(inslvt.) was that if proper publicity had been 
given the field would have fetched not less than 
Rs. 6000. In the absence of any allegation of 
fraud or collusion, the lower appellate Ct. was 
wrong in drawing an adverse inference from the 
moro fact that the receiver hid stopped in the 
house of the purchaser when he had gone to the 
village to effect the sale. Tho receiver was not 
cross examined on this point when he gave evi¬ 
dence. The receiver had kept the Ct. informed of 
the various steps taken by him. On 1-6-1944 the 
receiver submitted his proposal that the field 
should be sold by public auction & the Ct. accept¬ 
ed it. The receiver drew up a harras patti on 
4-6-1944. On 6-6-1944 he informed the Ct. regard¬ 
ing the details of sale including the price. 

(6) Laxman Dhaukal (N. A. w. 4) deposed that 
ho gave the beat of drum for the sale at 7 or 8 
places in the village. He was present at the 
auction. There were about 25 persons present at 
the auction. Kbanduji Paluji (N. A. w. 6) stated 
that there was a beat of drum before the sale by 
the Mahar. The learned Judge of the lower Ct. 
who had tbo opportunity of hearing the witnesses 
bolievod the evidenoe given on behalf of the non- 
appots. He was not impressed with the evidence 
given in support of the applns. to set aside the 
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sale. I have examined the evidence carefully Sc 
I see no reason to disagree with the finding of the 
learned Judge of the lower Ct. 

[7l Mahadeo (A. W. 2) & Bhimrao (a. W. 3) are 
related to Bahrain. Tbej are interested in sup¬ 
porting the case of Baliram. I may observe that 
Baliram himself did not enter the witness box. 
If the field was valuable it is not explained why 
did not Baliram propose to the Ct. after C Form 
proceedings had been received back from the 
Collector, that he would secure purchasers who 
would pay adequate price for the field ? It is only 
after the sale that an attempt was made to make 
out that the field was very valuable. The field 
used to be let out A the lease money was about 
Rs. 75 per year. The land-revenue was about 
Rs. 15. The net income per year was thus Its. 60. 
In these circumstances it cannot be said that the 
price paid by the purchaser was disproportionate 
to the value of the field. I set aside the order of 
the lower appellate Ct. it restore that of the lower 
Ct. passed on 5.2-1945. 

[8] In the view that I have taken it is not 
necessary to deal with the preliminary objection 
raised by Dr. Kathalay that the appeal before the 
lower appellate Ct. was incompetent. He placed 
relunce on Shankarlal v. Radhakisan, I. L. R. 
(1950) Nag. 347 : (A. I. R. (38) 1951 Nag. 28l) 
in support of his objection that the appeal 
was incompetent before tbe lower appellate 
Ct.; while Shri Chandurkav argued that the ap¬ 
peal was competent it the view in Narasirr.'uim 
v. Ramayya, A. I. R. (87) 1950 Mad. 492 : (i. L. R. 
(1951) Mad. 77 F B.) & Makhan Lai Govindram 
v. Bhagtvan Singh, 17 Pat. 201 : (A.I.R. (25) 1938 
Pat. 47l) was the correct view. Shri Chandurkar 
also contended that the appeal before me was not 
competent. Assuming that the appeal was not 
tenable, it can be treated as a revision appln. The 
appeal was filed on 20-11-1946 while the order was 
passed on 18-11.1946 by the lower appellate Ct. 
The amount of court-fee payable on a revision 
petn, has been paid. A clear case had been mode 
out for interference in revision. 

(9l The appeal succeeds. Baliram (inslvfc ) will 
pay the costs of the applt. Counsel's fee Rs. 25 . 

D.H. Appeal allowed. 


A. I. R. (38) 1991 Nagpur 389 [C. N. 121.] 
Mudholkar J. 

Mithooblcai — Deft. — Applt. v. Omprakash 
Pltf. — Resp. 

Seoond Appeal No. 869 of 1944, D/- 1G 10-1960. 

Specific Relief Act (1877), S. 55 — Construction on 
party wall -Removal. 

One of two oo-sbarers In a party wall oannot build 
npon that wall go as to make exoluaive use of it Since a 
co-owner in suoh a case bas a ri«ht himself to remove 
the raised portion of the party wall, be Is. a fortiori enti¬ 
tled to come to tbe Ot. Sc ask for a mandatory injunction 
in order to get tbe raised portion removed, [Faros 4 & 6] 

Anno. Spe, Rel. Act, S. 56 N. 2, 9, 
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R S. Dabir, P. R. Padye <£ A. P. Sen — fc<r Apple, 
D. T. Mangalmurly & H. N. Choudhary — for Resp. 

Judgment. — This judgment will also govern 
tho decision of s. A. No. 80 of 1915 both of which 
arise oat of a suit brought by tho pltf.-resp. for 
a mandatory injunction against the deft.-applt. 
requiring him to demolish a wall constructed by 
him on a wall which the resp. claims to be his 
own & for possession of the wall “after its resto¬ 
ration to the status quo ante.” 

[ 2 ] The parties own adjoining houses & the ques¬ 
tion is whether the wall in dispute is their com¬ 
mon wall as held by tho lower appellate Ct. or is 
the exclusive property of the resp. as held by the 
trial Ct. I may mention that the defence of the 
applt. was that the wall belonged to him exclu¬ 
sively but the lower appellate Ct. having held that 
it is a party wall, he is content to accept the 
position. The point which is pressed on his behalf 
is that he should not be required to pull down the 
wall constructed by him above that wall as ordered 
by each of the Cts. below. 

[3] There is no question that tho applt. built 
the wall despite the opposition of the resp. that 
too while the Cts. were closed on account of sum- 
mer vacation. Therefore, even if the finding of 
the lower appellate Ct. that it is a party wall is 
accepted, the applt. cannot escape the consequence. 
In Cubitt V. Porter, (1828)8 D. & C. 257 at p. 265: 

(108 E. R. 1039), Bayley J. observed : 

“One tenant in-common baa upon that which is the 
subject-matter of the tenancy in common laid bricks & 
heightened the wall. If that be dooe further than it 
ought to have been done, what is the remedy of the other 
party ? He may remove it. That is the only remedy he 
can have.” 

This decision was approved in Watson v. Gray, 
(1880) 14 ch. D. 192 : (49 L. J. Ch. 243). 

[ 4 ] Both these decisions had been followed in 
King-Emperor v. Balkrishna, A. I. R. (ll) 1924 
Bom. 486 : (26 Cr. L. J. 254) & Sliivputrappa v. 
Shivrudrappa, A.I.R. (13) 1926 Bom. 387 : (96 I. C. 
432). Similarly, in Ata Muhammad v. Nur 
Ahmad, A. I. R. (12) 1925 Lab. 642 : (89 I. C. 746), it 
was held that one of two cosharers in a party 
wall cannot build upon that wall so as to make 
exclusive use of it. So also in Paduman Das v. 
Sm. Pa’bati, A. I. R. '22) 1935 ALL. 649 : (155 I. C. 
365) it was said that one co-owner of a party wall 
had no right to do any act which would interfere 
with the other’s reasonable use of that wall. 

[ 5 ] Since a co- owner has a right himself to re¬ 
move the raised portion of tho party wall, he is, a 
fortiori entitled to como to the Ct. & ask for a 
mandatory injunction in order to get the raised 
portion removed. 

[6] What I have said above is sufficient to dis¬ 
pose of the deft’s, appeal & also the suit in so far 
as the prayer for injunction is concerned. The pltf.- 
reap, has, however, also made another prayer, ft 
that is for the possession of the wall after its res- 
toration to "the status quo ante. It is, therefore, 
necessary to deal with the argument advanced by 


the resp’s. learned counsel regirding the title to 
the wall. 

[7] According to him the finding of the lower 
appellate Ct. on the point is contrary to the evi¬ 
dence on record. I have gone through tho entire 
evidence on record & though I do not agree with 
certain things which the learned appellate Judge 
has said regarding it. I am afraid I am bound by 
his assessment of the evidence. 

[S] Tho learned counsel referred to three cir¬ 
cumstances which according to him, are opposed 
to the conclusion arrived at by the learned appel¬ 
late Judge. They are that the wall in question 
was higher than the applt’s wall; the arrow 
marks in the map accompanying the sale deed in 
the applt’s. favour show that tho wall is not a 
parly wall, & that a particular kind of stone (seen 
by the Judge of the trial Ct. when he inspooted 
the wall) on wnich the wall rests is of the same 
kind as that used by the resp. on the plinth of 
his house. 

[9] I am afraid the arrow marks are hardly of 
any importance ft the observations in the inspec¬ 
tion note cannot be treated as evidence. It is true 
that the wall is higher than the roof of the applt’9 
wall but then there is the fact that the applt. has 
taken support from it for his girder3 &, as is clear 
from the evidence which the lower appellate Ct. 
has accepted, exercised rights of co-ownership 
over it. Moreover, it appears that tho roof of the 
applt’s. house was, formerly, flush with the wall. 
This circumstance doe3 not negative the wall 
being a party wall but, on the contrary, indicates 
that the wall upwards of the old roof was only a 
continuation of the party wall. Since the applt. 
or bis predecessor-in-title does not seem to have 
objected to it, it must be deemed to partake of the 
character of a party wall. 

[10] In this view, I uphold the decree of tho 
lower appellate Ct. ft dismiss both the appeals 

with costs. . , 

j) jj Appeal dismissed. 

A. I. R. (38) 1951 Nagpur 390 [C. N. 122.] 
Mudholkar J. 


rishnoodhar — Pltf. — Applt. v. Bislmoo 

isad—Deft.—Resp. 

econd Appeal No.74 of 1946, D/- 25-10-1950. 

,) Hindu Law - Widow - Alienation - Lega 

hTfaet that the consenting revefsionei-a had fecelvcd 

sidoration from tho alienee for the consent to the 

"hK”L aw- Widow _ Alienation - Logoi 

S S M«nmptlon ol legol neccE,ity arising from the 
sent of the next reversioners applies to the kind ol 

isaction actually entered into by the limited owner 

ere it was one of the conditions of the alienation by the 
,dn widow that out of theiconsidcration, money due to 
iird person was to be retained by the alienee for pay- 
at to that person & the consenting reversioners knew 
his condition the presumption of legal necessity 'would 
1 operate even though money was retained by tne 
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glitnee £ it was not established that he actually dis¬ 
charged the liability of the third person. [Para 9] 

(c) Evidence Act (1872), Ss. 91, 92 - Contract 
reduced to writing. 

Where the endorsements by the nest reversioners on 
the deed of alienation by the Hindu widow merely recite 
the fact that they knew the contents of the deed it 
cannot be said that the endorsements are the records of 
contracts entered into by the alienee with tbe reversioners 
for obtaining their consent to the transaction & hence 
oral evidence of the alienee regarding the consent of the 
reversioners is not rendered inadmissible. [Para 5J 

Anno. Evidence Act, S. 91, N. 1; S. 92 N. 1, 3. 

D. T. Mangalmurtu <f -4. P. Sen — for Ajytll., K. G. 
Chendke with M. It. Bobde—for Resji. 

Judgment. — This is a pltf’s. appeal from tbe 
dismissal of part of his claim for possession of 
immoveablo property. 

[ 2 ] It is the common ground that the applt. is 
the nearest reversioner of one Dhaniram who died 
in the year 1925 leaving a widow Sin. Lilabai. 
On 15-7-1926, Sm. Lilabai executed a sale deed 
Ex. P-i in favour of the resp. who is her cousin, 
for a consideration of Rs. 2000 . Under this sale 
deed, she conveyed to him 0-3-2 2 la share inherited 
by her from her husband in Monza Keshtara, a 
house A also 5.23 acres of Khudkasht land situate 
in that village. On the next day, Sm. Lilabai 
surrendered to him 46.35 acres of ocoupancy land 
appurtenant to that share. 

[3] The applt. as the next reversioner challeng¬ 
ed both the transactions on the ground of absence 
of legal necessity. He succeeded to the full extent 
in the first Ct. but in the lower appellate Ct. his 
suit was dismissed in so far as the village share A 
the Khudkasht land appurtenant thereto are con¬ 
cerned. 

[ 4 ] There is no evidence of actual legal neces¬ 
sity in this case. What the resp. does, however, 
rely on is the oonsent of the next reversionors to 
the transaction when it was entered into. It is 
common ground that the next reversioners on 
15-7-1926 were Udairam & Nandu. Both of them 
havo attested the sale deed as also two other 
persons, Ajodhya Prasad A Tikaram, who were 
remote reversioners alive at that date. A perusal 
of Ex. P-l shows that the sale deed was road out 
to the attesting reversioners after it was scribed 
A that they attested the document after Sm. 
Lilabai executed it. The resp. has stated in the 
witness box as D. w. 1 that he obtained the pro¬ 
perty in suit with the consent of all the foir 
reversioners who had attested the sale deed & 
that he had paid R9. 50 to eaoh of them for ob¬ 
taining their consent. The evidence of this witness 
has been believed by the lower appellate Ct. On 
the basis of this evidence A of the endorsements 
mad e by the reversioners on the sale deed, the lower 
appellato Ct. has concluded that the transaction 
was duly consented to by the next reversioners & 
must, therefore, be presumed to be for legal neces¬ 
sity. It has also' pointed out that the applt, not 
having adduced any evidenoe to rebut the pre¬ 
sumption, his suit must so far as the property 
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conveyed under the sale deed dated 15 7-1926 is 
concerned, fail. 

[ 5 ] According to the applt's. learned counsel 
Shri Mangalraurty, oral evidence was not admis¬ 
sible to vary the contents of the contract entered 
into by the resp. with each of the reversioners & 
which was reduced to writing, the writing beiDg 
the endorsements on the sale deed Ex. P-l. I fail 
to appreciate this argument. The endorsements 
made by each of the reversioners on Ex. P-l 
merely recite the fact that the persons making 
them know the contents of the deed. They are 
not records of contracts entered into between the 
resp. on tho one hand, & each of the four rever¬ 
sioners, on the other. Therefore, tho oral evidence 
of the resp. as D. \v. 1 concerning the consent of 
the reversioners is not rendered inadmissible. 

[6l Then, Shri Mangalmurty argued that since 
the consent of each of the reversioners was pur¬ 
chased by paying him Rs. 50, that consent was 
not efficacious. In Bajrangi v. Manokarntka 
Bakhsh, 30 ALL. 1 : (35 I. A. 1 P. c.) the consent¬ 
ing reversioners had received substantial consider¬ 
ation from the alienee & yet the alienation was 
upheld. This decision was relied on in Ambica 
Prasad v. Chandramani Kuer, 8 Pat. 396 : 
(A. I. R. ( 16 ) 1929 Pat- 289) for the proposition that 
the consent of a reversionary heir to an aliena¬ 
tion made by a Hindu limited owner upon the 
ostensible ground of legal necessity raises a pre¬ 
sumption of legal necessity for such ulienation, 
although the reversioner received a substantial 
benefit under the transaction. It seems to me that 
these decisions are sufficient to dispose of the 
argument. 

[7] It is next contended that tho evidence on 
record is not sufficient to establish that tho rever¬ 
sioners gave their intelligent consent to the trans¬ 
fer after being apprised of their rights. Here, the 
transaction is of a simple character A the rever¬ 
sioners were quite obviously men of the world. 
The sale deed Ex. P. 1 was actually read out to 
them. This dbcument is couched in simple langu¬ 
age A surely each of the attesting witnesses could 
have easily followed what it purported to convey. 
Indeed, immediately after the sale was effected, 
tho resp. entered into possession of the proporty, 
A had any of the reversioners not realised the full 
significance of the transaction when he attested 
the document, he could certainly havo realised ib 
after the resp. entered into possession of the pro¬ 
perty. In that oiroumstance, it would have been 
easy for him to challenge the transaction, if, 
indeed, there was legally sufficient ground for 
doiDg so. The fact that nothing of the kind was 
done is a oiroumstance which would justify the 
inference that every one of the reversioners gave 
intelligent assent to the transaction. I may add 
that the fact that eaoh of them received Rs. 60 for 
giving his consent also lends support to the con- 
olusion that the assent givon by the reversioners 
was intelligent. 
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[8] Finally, it is argued that the presumption 
which the law raises when only the consent of the 
next reversioners is proved ie that the transaction 
was for legal necessity, but that presumption can. 
not travel further. In this case, it is pointed out 
that the allegation was that a sum of Rs. 1500 was 
due from Dhaniram to one Thakurpersad & that 
the resp. had kept this sum of money with him- 
self for payment to Thakurpersad. There is, how¬ 
ever, nothing whatsoever on record to indicate 
whether this mon*y has been paid According to 
the learned counsel, there can be no presumption 
that this money was paid. Counsel firtber argues 
that while there is a presumption that the pay- 
ment cf money due to Thakurpersad amounts to 
legal necessity, there can be no presumption that 
keeping money in the hands of the resp. amounts 
to legal necessity. 

[y] It seams to me that the presumption of 
legal necessity applies to the kind of transaction 
which was actually entered into by the limited 
owner. Here, it was one of tho conditions of the 
transaction that the money which was said to be 
duo to Thakurpersad was to be retained by the 
resp. in his hands for payment to that person. 
The reversioners knew of this & yet assented to 
it. It must, therefore, follow that every step taken 
by Sm. Lilabai was regarded by them as an ap- 
propriate one ft therefore, in my opinion, the 
presumption of legal necessity would still operate 
even chough the money was retained by the resp. 
in his hands & even though he has not established 
that he actually discharged the liability of 
Thakurpersad. 

[10] In this view, 1 uphold the decree of the 
lower appellate Ct. <t dismiss this appeal with 
costs. 

DM. Appeal dismissed. 
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Bhagwandas Motilal — Pit/. — £pptt. v. Deo¬ 
chand Gokuldas — Deft. — Re*p. 

Second Appeal No. 424 ol 194G, D/- 12 -IO-IOjO. 

(a) Oilseeds (Forward Contracts Prohibition) Order 
(1943), Cl. 4 Genuine contracts. 

The genuine contracts for the forward delivery of oil¬ 
seeds must he regarded as having been frustrated by rea¬ 
son of the promulgation of the Orler, & no legal liability 
would arise upon the principal against the agent for such 
a contract which the latter entered into with third parties 

on behalf of the former. [ Paraa . 7 4 131 

(b) Contract Act (18721, Ss. 30, 222 -Wagering con¬ 
tracts Liability ol principal (Wager). 

Where an agent is authorised to enter into a wagering 
contract by ihe principal & he enters into a wagering 
contract with third person on behalf of the principal, the 
agent can claim indemnity from the principal only upon 
proof of actual payment to third person. The agent can¬ 
not say that he has become liable to third person because 
there is no legal liabilit) up in him in respect of wagering 
transactions. Tho agent cannot claim indemnity in 6uch 
a ca«o on the ground that the contract was genuine as 
such a contract would be beyond the scope nf hi* autho¬ 
rity. iParas 11 & 12] 

Anno. Contract Act, 8. 30, N. 4; S. 222, N. 1. 


(c) Contract Act (1872), S. 30—Collateral agreement 
(Wager). 

(OiAitr) Even when the contracts which a person aska 
his agent to enter into are of a wagering character, au 
agreement entered into by him with the agent te pay him 
commission is not rendered void as it is only collateral to 
a void contract. [p ara 16] 

Anno. Contract Act, S. 30, N. 3. 


M. R. Dobde K, O. Chendke—for Applt,] D.T, 
Mangalmurty & P. R. Padhye — for Rap. 

Judgment. — This is a pltf's. appeal from the 
dismissal of three suits, which were consolidated 
by the trial Ct. for the recovery of an aggregate 
sum of Rs. 10404-0 6 alleged to bo duo in respect 
of (a) losses sustained by the resp. in certain 
forward delivery contracts of linseed to tt«e tune 
of 1750 khandis, (b) adat , (c) dalali & (d) incidental 
expenses incurred by the pltf. 

[ 2 ] According to the applt. actual delivery was 
intended & he purchased linseed from third parties 
between 6-5-1943 «fc 19- 5-1943 & agreed to take deli¬ 
very thereof between 9-9-1943 & 15 9-1943. The 
applt. states that the resp. was bound to furnish 
him with funds for taking delivery but that he 
did not do so. He admits that the reap, settled 
some of the contracts but despito this he olaims 
that a sum of Rs. 43134-6-0 was due to him. The 
applt. is thereupon said to have become liable to 
make payments to third parties & he is said to 
have made such payments. The applt. then points 
out that by virtue of the Oilseeds (Forward Con¬ 
tracts Prohibition) Order, 1943, the contracts were 
closed out on 31-5-1943 & had to bo settled at the 
market rate prevailing on that day. It i9 on this 
basis that he calculated the amount due to him as 


losses. 

[ 3 ] I may here mention that the applt. hod sued 
the resp’s. brother as well on the ground that tho 
transactions were entered into by tho re9p. on 
behalf of both. The trial Ct. dismissed the suit 
against the resp's. brother & that 6nding was not 
challenged by the applt. I need not, therefore, 
refer to the defence of the resp s. brother. 


[ 4 ] The resp. has taken several defences but 
lose on which reliance was placed in argument^ 
ere, that the transactions were of a watering’ 
aaracter as delivery was not intended by either 
arty, that tho applt. was not his agent, that 
lere was neither any agreement nor any custom 
hereunder the applt. is entitled to claim Adat < 
)alah & that ho purchased 1750 Khandis o 
nseed from tho appli. He admits tho settlement 
f contracts to tho extent of 1000 Khandis. A plea 
,as taken in the Cts. below that there was a 
Element even with regard to the remaining 1 75 
Lhandis but the plea having beon found to be 
ilse is not reiterated before mo. 

[ 6 ] The resp. pleaded that the applt. could not 
laim differences on the basis of the Oilseeds 
Forward Contracts Prohibition) Order as cl. 4(2) 
hereof which permitted this is ultra vtres. The 
ontracts became impossible of performance by 
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son, (1884) 13 Q. B. D. 779 : (53 L. J. Q. B. 532) lay 


fftOft 

virtue of the Control Order k ao, the resp. con¬ 
tends, the applb. is not entitled to anything. 

[6l It is on this basis that the matter has been 
dealt with in the Ct. below. The trial Ct. held 
the transactions to be genuine but the lower 
appellate Ct. held them to be of a wagering 
character. Accordingly, it dismissed the entire 
claim. 

[ 7 ] Before me the applt's. learned counsel did 
not urge that the transactions were not of a 
wagering character, possibly because of the view 
taken by me in Kisanlal v. Vithal, s. A. No. 732 
of 1944 : (a. I. R. (38) 1951 Nag. 320) recently that 
the genuine contracts for the forward delivery of 
oilseeds must be regarded as having beon frus¬ 
trated by reason of the promulgation of the Oil¬ 
seeds (Forward Contracts Prohibition) Order, 1943. 
Instead the argument advanced is that even if the 
resp. intended to enter into wagering contracts, 
the applt. being his agent is, in law, entitled to be 
indemnified in respect of the loss sustained by him 
on the resp’s. account & also to claim adat, 
dalali k incidental expenses. 

t 8 l The decisions on which the applt’s learned 
oounsel relies aro, Thacker v. ‘Hardy (1878) 4 
< 3 . B. D. 685 : (48 L. J. Q B. 2S9) k those in Shibho 
Mai v. L'ichman Das, 23 alb. 1G5: (1901 A. w. N. 
83), Jagatnarain v. Shri Kishan Das, 33 ALL. 
219 : (8 I. c. 783), Bisheshar Dayal v. Jawala 
Prasad, 36 ALL. 426 : (A. I. B. ( 1 ) 1914 ALL. 321), 
Bidhi Chand v. Kachhu Mai, 45 ALL. 603: (A.I.R. 
flO) 1923 ALL. 685), Firm Bankey Lai Nanhey 
Mai v. Bhagirath Mai, A. I. R. (27) 1910 ALL. 93^ 
<186 I. c. 511), Bhagwandas v. Burjorji, 42 Bom. 
878 : (A. I. R. (4) 1917 P. C. lOl), Sobhagmal v. 
Muktindchand, 69 Bom. 1 : (a. i. r. ( 13 ) 1920 P. 0 . 
119) k Hope Prudhomme <£ Co. v. Hamel Jt 
Horley Ltd., 49 Mad. 1: (A.I.R. (12) 1925 P. 0. 161). 
The decisions in Dayaram v. Murli Dhar, 49 
ALL. 926 : (A. I. R. (14) 1927 ALL. 823), Mutsaddi 
Lai v. Bhagirath, A. I. R. (ig) 1929 Lah. 375 : (116 
I. C. 424), Beni Madho Das v. Kaunsal Kishor, 
22 ALL. 452 : (1900 A. W. N. 170) k Banvard V. 
M. M. Moolla, 7 Rang. 263: (A.I.R. (16) 1929 Rang. 
241) also support the contentions raised on behalf 
of the applt. I would, however, point out that in 
the three P. 0. cases & in Bisheshar Dayal v. 
Jawala Prasad, 36 ALL. 426 : (A.I.R. (l) 1914 ALL. 
821 ) the transactions which the agent was asked 
to enter into wore held not to be of a wagoring 
character. Similarly, in Thacker's case, ( 1878-4 
Q. B. D. 685 : 48 L. J. Q. B. 289) tho agent was 
found to have entered into genuine transactions 
with third parties though the transactions whioh 
the principal intended to enter into were of a 
highly speculative oharaoter. What was undoubt¬ 
edly held in this oase was that a wagering contract 
being only void k not illegal, there was no bar to 
the enforcement of a collateral contract or trans¬ 
ition. The decisions in Oulds v. Harrison, ( 1855 ) 
10 Ex. 672 : (24 L. J. Ex. 66) & Bead v. Anderson, 
<(1682) 10 Q. B. d. 100 ) affirmed in Bead y. Ander. 


down clearly that money paid by an agent on 
account of a bet taken by the principal can be 
recovered at law. Though these decisions are no 
longer good law in England by reason of the 
enactment of the Gaming Act of 1892 (which 
renders such collateral transaction void), they 
mast be regarded as good law in India (except in 
Bombay) because there is no law corresponding 
to the Gaming Act of 1892. 

[9] Before an agent can claim indemnity from 
the principal, ho must either prove that ho has 
made payment to a third person on behalf of the 
principal or has been rendered liable to make the 
payment. This follows from the decisions in the 
English case3 referred to above & has been made 
clear in Mutsaddi Lai v. Bhagirath , A. I. ft. (16) 
1929 Lah. 375 : (115 I. C. 424) and Firm Ba?ikey 
Lai v. Bhagirath Mai , A. I. R. (27) 1910 ALL. 95: 
( 18 G I. 0 . 511). There is an averment in the plaint 
that the applt. has paid off the third parties but 
no evidence which goes to prove the averment 
was referred to in the argument before mo. What 
was argued instead was that the applt. ha9 become 
liable to pay the third parties & is therefore 
entitled to recover the money whether he made 
the payment or not. 

[10] In order to appreciate tho point, it is neces¬ 
sary to consider the kind of transaction which tho 
parties had in view. Tho resp. wanted to enter 
into wagering contracts only & so he ordered the 
applt. to make nominal purchases on his behalf. 
He could not, a3 an agent, therefore do otherwise 
than make nominal purchases. If he entered into 
an engagement with a third pirty to rnako actual 
purchases, he did something which was beyond 
the scope of his authority. 

[11] The argument, then, that the applt. has 
become liable to third parties implies that the 
contracts with the third parties were genuine 
ones. But such contracts wore beyond the scope 
of the applt/s authority & therefore no liability 
can be fastened on the resp in respect of them. 

[ 12 ] The most favourable way in which the 
engagements entered into by the applt. with third 
parties oan be regarded is that they were of a 
wagering character & so were authorised by the 
resp. Even then the applt. as tho resp.'s agent, 
could claim indemnity only upon proof of actual 
payment. This is what follows from the decision 
in Oulds v. Harrison, (1882) 10 Q. B. D. 100 & 
Read v. Anderson , (1884) 13 Q B. D. 779 : (53 l. j. 
Q. B. 532). The applt. cannot say that he has 
bocome liable to third parties because there is no 
legal liability upon him in respect of wagering 
transactions. No doubt in Thackers caso, (1S7S.4 
Q. B. D. 085 *. 48 L. J. Q. B. 289) the agent was 
allowed to reoover from the principal oven though 
the agent had not paid tho third parties but thon 
the transactions he bad entered into with the 
third parties were found to be genuino & so the 
agent was rendered legally liable upon them. 
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[13] I am further of the view that even if the 
applt.'s action were treated a3 being within the 
scope of his authority, the alleged genuine con- 
tracts which ho entered into with third parties 
must be regarded as having been frustrated by 
reason of the promulgation of the Piohibition 
Order, k so no legal liability could arise upon 
them against the applt. Thus, in any view, the 
applt.'s claim to he indemnified must fail. 


A. LI. 

absence of an election to proceed with the one 
which is the subject-matter of a particular suit. 

[ 18 ] The appeal accordingly fails but because of 
the particular circumstances of the case, I order 
that costs throughout shall be borne as incurred. 
The cross-objection was not pressed before me & 
is accordingly dismissed. 

D.E. Appeal <£ cross-objection 

dismissed. 


Nanhoobeg v. Gulam Hussain 


[14] Now as regards adat k dalali. According 
to the applt., the nsp. had entered into specific 
agreements with him with regard to the payment 
of those charges. In the alternative, he says that 
it is customary to charge adat k dalali k claims 
to recover on the basis of custom. The resp. has 
denied the agreement as well as custom. The 
applt. has not proved the agreement but, accord- 
ing to the lower Ct., he has proved the custom in 
the market k is therefore entitled to recover the 
charges. 

[15] The evidence on which the learned trial 
Judge has relied for holding that there was a 
custom to charge adat k dalali is that of Wali 
Muhammad (D. W. 4 ) & Tribhuwandas (d. \V. 5). 
The former says that ho is an adatiya to all 
merchants in Pandharkawada, that he charges them 
adat at 0-8-0 p. c. or 0 - 12-0 p. c. k that sometimes 
he does their work gratis. The other witness say3 
that one Vithaldas Deocband once charged him 
adat k dalali, though there was no agreement, & 
that he paid those charges without demur. I am 
afraid this is not evidence of custom at all. Wali 
Muhammad does not refer to any custom nor even 
does the latter. It is not clear whether Wali 
Muhammad charges adat even though there is no 
agreement on the point between him & his con¬ 
stituent. The evidence of Tribhuwandas makes no 
reference to any custom nor is it, in my view, 
reasonable to infer one just because lie accepted 
the charges without objection. In this state of the 
evidence, there is no basis for the applt.’s claim 
under the two heads. 


[16] Incidentally, I may say that even when 
the contracts which a person asks his agent to 
lenter into are of a wagering character, an agree¬ 
ment entered into by him with the agent to pay 
him commission is not rendered void as it is only 
collateral to a void contract. There are numerous 
decisions of the H. Cs. in India A Burma, as for 
instance, Shibho Mai v. Lachman Das, 23 ALL. 
165 : (1901 A. W. N. 33); Dayaram v. Murli Dhar, 
49 ALL 926 : (A. 1. R. (14) 1927 ALL. 823) and 
Banvard v. M. M. Moolla, 7 Rang 263 : (A. LB. 
(16) 1929 Rang. 241) which support this view. Of 
course, in such a case, it will also have to be 
established that whatever the agent did was within 
the scope of his authority. 

[ 17 ] In the view that I have taken, there is no 
occasion to deal with the argument that by virtue 
of o. 2 , R. 2 , C. P. C., the applt.'s claim, distri¬ 
buted in the three suits, must fail wholly in the 
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Nanhoobeg — Applt. v. Gulam Hussain A 
others — Resps. 

First Appeal No. 129 of 1940, D/- G-4 1948. 

(a) Civil P. C. (1908), S. 92 — Powers of Advocate 

General—He has no power to sanction an amendment 
of a plaint—Only Ct. can do that. [Para 71 

Anno. C. P. C., S. 92 N. 23, 27. 

(b) Civil P. C. (1908), Ss. 92 & 93-Nature ol 
consent. 

Powers vested by Ss. 92 & 98 upon the sanctioning 
authority are not judicial. An order sanctioning the 
institution of suit has not tho finality of judgments of Cts. 
& the authority can review its original order of sanction. 

[Para 8] 

Anno. C. P. C., S. 92 N. 24; S.-93 N. 1. 

(c) Civil P. C. (1908), S. 92 — Effect of consent— 
Ct’s. power to enquire. 

Where there is a consent all that the Ct. is concerned 
to see is whether there is a valid sanction by a competent 
authority. It cannot go behind the sanction A enquire 
whether the sanctioning authority had heard the partieB 
or changed its mind though it can enquire into tho 
competency of the authority to act under those sections. 

^ [Para 8] 


Anno. 0. P. C., S. 92 N 25. 

(d) Civil P. C. (1908), S. 93 —Sanction of Provincial 
Govt.—Exercise of power by Collector 

The Provincial Govt, has to invest the Collector with 
authority afresh in each caso a general appointment to 
act in all cases as they arise will not do. [Para 9} 

Anno. C. P. C., S. 93 N 4. 

(e) Muhammadan Law—Wakf-Creation of. 

A wakf inter vivos is created by a mere declaration ol 
endowment by the owner. But before such a conclusion 
can bo reached, there must be a clear declaration ol 
endowment. 17 J 

(f) Evidence Act (1872), S. 93-Evidence of conduct. 
Though normally surrounding circumstances thatenB* 

at the time of execution are all that can bo taken in 
consideration in construing an ambiguous document, ye 
where by taking into consideration subsequent con(luc ^ 0 
parties it can be construed so as not to endunger su s - 
quent titles, the conduct is relevant. [Para 1»J 

Anno. Evi. Act. S. 93 N. G. 

(g) Muhammadan Law-Wakf-Creation by will- 
Consent of heirs — Burden of proof — Evidence aci 

11 AJlu^imw’nnot create a wakf by will, of more than 
1/3 of the estate without consent of the heirs, 
consent of the heirs need not be express bnt may w 
implied by showing a fixed & unequivocal intention, ine 
burden of proving such consent will bo ou 
allege it. o xT co C Par(ls 21 - 26< 26} 

Anno. Evi. Act. Ss. 101-103 N. 52. 

(h) Civil P. C. (1908), O. 6, R. 4 -Undue influence. 

Undue influence must be pleaded & proved with the 

same particularity a9 fraud, L 

Anno. 0. P. 0. O. 6 R. 4 N. 5. 


1951 Nanhoobeg v. Gulam Hussain (Bose JJ Nagpur 895 


[1] Civil P. C. (1908), S. 92—Scheme-Trust partly 
for public and partly for private charities. 

A suit under S. 92 is not incompetent merely because 
the trust is partly for public & partly for private 
oharities. If a substantial part of the trust is for public 
purposes <fc the matter is otherwise covered by S. 92 
a scheme can be framed. [Para 44] 

Anno. C. P. C., 8. 92 N. 5. 

(j) Civil P. C. (1908), S. 92-Parties to suit. 

A suit lies under S. 92 against a de facto or construc¬ 
tive trustee. [Para 47] 

Anno. 0. P. C., S. 92 N. 26. 

(k) Civil P. C. (1908), S. 92, 0. 22, R. 3 - Abate¬ 
ment. 

The death of parties in a suit under S. 92 does not 
necessarily cause the suit to abate. [Para 50] 

Anno. C. P. C., 8. 92 N. 30. 

M. R Bobde, A. D. Maude <& Dr. D. IF. Kathalay — 
for AppUY. S. Tambe , M. D. Khayidekar <£ hndadali 
—for Resps. Nos. 1 c£ 2. 

Bose J. — The suit with which we are con. 
cerned here arises out of a claim under S. 92, 
C. P. C. The plaint referred to a number of items 
of property but the only ones in appeal are three 
villages, Mamas Asoli, Kbarbi k Beltarodi, k two 
houses situate at Nagpur^ The finding is that this 
was all Mt. Kulsambi tad left when she died, the 
rest having been disposed of by her in her life¬ 
time. Neither side contests that any longer except 
for the pltfs*. argument that these properties had 
also been disposed of by her to the trust in suit 
during her life-time. 

[ 2 ] The claim is based on two documents, 
Exs. p.5 k P-6 dated 3-7-1912 k 27-51915 respec¬ 
tively. According to the pltfs. these between them 
create a public trust of a charitablo nature. The 
pltfs. are members of the Muslim community 
who say they bavo obtained permission to file this 
suit. This latter fact is disputed k we will deal 
with that first. 

[ 3 ] On 7-9-1934 the two pltfs. applied to the 
Legal Bemembranoer through the D. C. for 
sanction to institute a suit under 9. 92 against six 
persons. Four of them are the presenb defts. The 
other two are persons with whom we are not 
concerned. The allegations there wero that Exs. P-5 
& P-6 oreated a publib charitable trust. That in 
pureuanoe of the trust one Moulvi Mahebnb Hasan 
was appointed Mutwalli with a board of eleven 
advisers. Mabebub Hasan died in May 1982 k most 
of the members of the board are also dead. The 
present deft. 1 , was working the trust at the date 
of the appln. with the help of the present defts. 2 
& 8 <5: they have committed certain breaches of 
trust which aro 6et out. 

[ 4 ] The D. C. granted sanction on 17-12-1934. 
He purported to aob under powers conferred on 
him by the Local Govt, under Legal Dept. Memo. 
No. 982/1190 dated 12-12-1684. The sanction accor¬ 
ded was a general one. It was in these terms ; 

"I, thereforo, accord sanolion to ... to file a civil suit 
under 8. 92, 0. P. 0. against Hafis Noor Illahi 45 others 
. •. in respect of certain trnat property 

This order was reviewed on 19-1-1085 to the 

following extent. He amplified the order by 

Betting out the names of the other five persons & 


he specified the trust properties. These included 
the three villages with which we are concerned 
here but did not cover the houses. He also speci¬ 
fied the reliefs for which the suit could be insti¬ 
tuted, namely, removal of the four defts. we have 
here from the Mutwallisbip, appointment of a 
fresh trustee, & for accounts for six years. The 
two orders are embodied in Ex. P-l. 

[5] Thi9 suit was instituted on the basis of this 
sanction on 12-12-1935. The matter went up to 
the H. C. on a side issue and there the pltfs- 
applts. said they contemplated either a revision of 
the plaint or abandonment of the present suit k 
the filing of a fresh one. The order of the H. C. 
is dated 3-1-1939 in Misc. Appeal No. 03 of 1935 . 

[6] In the meanwhile an Advocate-General had 
come into existence and so the pltfs. applied to 
him, apparently for permission to amend their 
plaint. In any event, purporting to act under 
S. 92 he accorded the pltfs. permission to amend 
their plaint by adding five new defts. This was 
on 21-3 1939. (Ex. P-lO). According to him the 
sanction to the amendment became necessary 
because of the death of defendant 4. He died on 
7-12-1936. And the pltfs. asked the trial Court on 
6-3 1 937 to strike off his name. This was done. 
They did not at that time ask to have others sub¬ 
stituted. The five new persons are not the heirs 
of deft- 4 but were said to have taken possession 
of the properties. 

[7] This order is invalid. The Advocate-Gene¬ 
ral has no power to sanction an amendment of a 
plaint. Only a Court can do that. And in so far 
as the sanction can be said to be one to the insti¬ 
tution of a fresh suit, the answer is that no fresh 
suit was instituted. The idea of instituting a fresh 
suit was contemplated before the H. C. but was 
later dropped. Instead the alternative, which was 
also adumbrated before the H. C., was resorted 
to and an application for amendment was made 
in Court on 23-8 1939 on the strength of the Advo- 
oate-General’s sanction. This was rejected on 
81-7-1939 as the amendment introduced fresh 
causes of notion. That being the case, we are left 
with the original sanction. 

[8] It was argued that the Collector had no 
power to review his order and as the original 
sanction was defective, everything falls through. 
We do not agree. The original sanction is dated 
17 12-1934 and what has been termed a review is 
nothing more than an amplification of the original 
order. That was on 19-1-1986. The suit was not 
filed till 12-2-1985, so the two read together oon. 
stitruto a valid sanotion. The powers vested by 
Ss. 92 and 98 are not judicial and tho rules which 
apply to tho finality of judgments in Courts of 
law do not obtain here. All the Court is con- 
cerned to see is whether there is a valid Banotion 
by a competent authority. It cannot go behind 
the sanction and enquire whether the sanctioning 
authority had heard the parties or changed its 
mind. But of course it oan enquire into the 00 m- 
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ipefcency of the authority to act under those sec- 
|tions. 

[9] On this point the only question is whether 
the Provincial Govt, invested the Collector with 
authority to exercise the powers conferred upon 
the Advocate-General under S. 92 in this parti - 
cular suit. The P. C. has twice considered these 
sections in Gulzari Lai v. Collector of Etah, 53 
ALL. 910 : (A. I. R. (18) 1931 P. C. 12l) and Prem 
N arain v. Ram Char an , 53 ALL. 990 : (a. I. R. 
(19) 1932 P. C. 5l). Their Lordships make it clear 
chat the Provincial Govt, has to invest the Collec¬ 
tor with authority afresh in each case and that a 
general appointment to act in all cases as they 
arise will not do. 

[10] The Collector’s order is Ex. P-1. The 
internal evidence afforded by the document sug¬ 
gests that he was empowered specially for the 
case, and that of course would be the proper 
course of business which we would be entitled to 
assume had been observed after the P. C. deci¬ 
sions. The date of the application, the date of 
the City Magistrate’s report (23-11-1934) and the 
date of the Provincial Govt.’s order (12-12-1934), 
followed by the sanction dated 17-12-1934, all lead 
to that inference. However, as the order itself 
was not filed, we felt there was a lacuna in the 
evidence which it was necessary to fill in in order 
to enable us pronounce judgment. Accordingly, 
we permitted the pltfs. to obtain a certified copy 
of the sanction and file it before us. That has 
been done and it is clear from that that the rule 
laid down by the P. C. was observed in this case. 
We bold the sanction was valid. 

[11] One of the questions beforo us is whether 
this is a trust inter vivos or by will, the point 
being that if it is by will, then it fails to the 
extent of 2/3 because a Muslim cannot will more 
than l/3 without the consent of the next heir or 
heirs. 

[12] Exhibit P-5 is a will. There is no doubt 
about that. But the question is whether and how 
far Ex. P-6 revokes it and that depends upon the 
nature of Ex. P-6. These questions were con¬ 
sidered by the J. C.'s Court in First Appeal No. 63 
of 1925 (ex. P-9). That judgment is not res judi¬ 
cata, nor is it relevant on the facts because some 
of the parties hero were not parties to that suit, 
but in so far as it deals with the construction of 
these documents, it operates as a judicial precedent 
& is to that extent relevant. The learned Judges 
held that Ex. P-6 did not create a wakf but wa3 
only a deed of management. The question is not 
free from difficulty but, on the whole, wo agree 
with the view taken by the learned Judicial Com¬ 
missioners, particularly as it would bo undesirable 
for Courts to place differing interpretation upon 
an ambiguous document. 

[ 13 ] The reasons which weighed with the learned 
Judicial Commissioners are the ones which weigh 
with us so far as the matter is one of construc¬ 
tion, pure and simple. Though the document calls 


itself a trust deed in the entitling, there are no 
words of dedication or conveyance in the docu¬ 
ment. On the other hand, the stress throughout 
is on the word "management.” The operative 
words in the deed are— 

’.bo I ... . this day make over ray entire pro¬ 
perty to the Maulana Moulvi Syed Mahbub Hasan. 

and hereby lay down that the said Moulvi Saheb will do 
the entire management of the property according to his 
opinion.” 

[14] When a trust is created, it is usual to use 
words of conveyance which operate to transfer 
the title. On the other hand, when properties are 
handed over to an agent for management, the 
words employed here would be appropriate. 

[ 15 ] The deed also contains a reference to the 
will. It says — 

“From the income of this property expenses be mado 
in accordance with the will dated 3-7 1912 A. D. and also 
for other good works which may be considered as being 
proper and charitable and in accordance with the good 
policy of the religion.” 

Next follows this clause : 

“In the will I have written that rupees sixty per year 
should be paid to ray old raulyhtyar Papamiyan on the 
condition of service. I have cancelled the same.” 

Reading the two together we are of opinion that 
the will was not cancelled in toto but was in¬ 
tended to be operative except as regards this one 
legacy. It is clear that the ideal of cancellation 
was present to Kulsambi's mind; therefore, if she 
had intended to cancel the whole will, we think 
she would have said so. 

[id The clause commencing— 

"and also for other good works” makes Ex. P-6 
wider than the will & the fact that Kulsambi 
stipulated that: 

“Whatever income will be derived from tbo said pro- 
perty will remain in deposit with mo A I myself will make 
payments out of it on account of expenses etc. After my 
death this will remain with the said Maulvi Saheb or he 
may keep the same with any other person whom ho thinks 
fit.” • 

inclines us to the view that she wished to leave a 
certain degree of elasticity in the arrangement so 
long as she was alive. 

[17] The document is ambiguous & we can see 
that the opposite conclusion would also be possible. 
The appointment of the Maulvi Saheb as muta- 
walli Sc the appointment of a committee to assist 
him, as also the arrangement for succession to 
the mutawalliship after the Maulvi Saheb’s death 
savour much more of a trust than a mere arrange¬ 
ment for the management of her property during her 
life time. But, on the whole, the absence of clear 

words of conveyance, the stipulation that she should 

retain the income during her life, the deliberate 
non-cancellation of the will as a whole as con¬ 
trasted with the cancellation of one legacy, coupled 
with the previous decision which we are bound to 
respect on the question of construction, make us 
hesitant to take a different view. In saying this 
wo are aware that most of the H. Cs. have held, 
as Sir Dinsha Mulla points out at p. 161 Edn. 12. 
of the Muhammadan Law, that a wakf inter 
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vivos is created by a mere declaration of endow¬ 
ment by the owner. Bat before sach a conclusion 
can be reached, there must be a clear declaration 
of endowment k that, in our opinion, is missing 
here. As the P. C. point out in Mohammad Ali 
Mohammad Khan v. Mt. Bismillah Begatn , 
A. I. R. (17) 1930 P. c. 255 : (128 I. c. 647) a mere 
deed will not create a wakf. There must be an 
intention to divest oneself of the property. 

[18] It is to be observed that Kulsambi styled 
the deed an amanatnama and not a wdkfnama . 
We think a Muslim would have used the latter 
expression had the intention been to create a wakf 
in pracsenti. We note she used this expression 
in a later deed, Ex. 3 D-55, dated 10-4-1919. 

[19] It would perhaps not be proper to look to 
subsequent conduct to construe an ambiguous 
document The surrounding circumstances at the 
time of execution are all that one can normally 
take into consideration. But we think it i=f rele¬ 
vant to note that on one construction a number 
of subsequent titles would be jeopardised, while, 
on the other, these subsequent transferees would 
have good titles. Kulsambi disposed of a good 
deal of the estate covered by the will k Ex. P-6 by 
later deeds. That sort of conduct would be consist, 
ent with the construction we have placed on Ex. 
P-6 but would be inconsistent with an out k out 
wakf. We repeat, however, that her subsequent 
conduct is not a good basis for construing Ex. P-6, 
but as the deed is ambiguous k either construc¬ 
tion is possible, it is, we feel, fairer to construe 
the dooumont in such a way that subsequent titles 
will not be endangered. We hold, therefore, that 
Ex. P-6 does not create a wakf but is only an 
arrangement for management; also that it does 
not cancel the will (Ex. P-5) except to the extent 
specified. 

[20] As there was no trust inter vivos k as the 

I will (Ex. P-5) was not revoked except in the one 
particular set out above, the will stands. That 
raises the question of the competency of the testa¬ 
trix to will more than one-third of her estate. 

[ 21 ] We think it is settled law that a Muslim 
cannot oreate a wakf by will of more than 1/3 of 
the estate without the consent of the heirs : see 
Mulla'a Mahomedan Law, Edn. 12 pp. 118 & 159 
any more than he oan will away more to a 
stranger. See Khdjooroonissa v. Rowshan Jehan t 
2 Cal. 184 at p. 196 : (3 I. A. 291 P. C.). 

[ 22 l Consent has nob been pleaded. In fact in 
the plaint the pltfs. did not even call the docu¬ 
ments on which they based their claim, namely 
EX8. P-6 & P-6, or either, a will. They merely said 
that these documents created a trust of a public 
& charitable nature. Deft 2 said Ex. P-6 was a 
will & Ex. P-6 a deed of management & that 
neither created a trust. The pltfs replied that 
they adhered to their allegations in the plaint. 
Thereupon, deft. 2 complained of the vagueness 
of the plaint & said it was difficult to reply in the 
absenae of more detailed averments, but diing 


the best he could he contended, among other things, 
that he (deft. 2 ) was the sole heir of Kulsambi, & 
then he went on to plead specifically in para. 17 
of his written statement: “As this will was nob 
effected with the consent of the heir of Mb. Kulsambi 
it is only valid to the extent of 1/3 share/* 

[23] That led the pltfs. to file a genealogical tree 
on 20-6-1936 in which they disclosed a nearer heir, 
namely, one Azimmiab. But even then, they did 
not plead that he consented. About three years 
later, they applied for amendment of the plaint. 
This was on 23-3-1939. The appln. was rejected 
on 31-7-1939, but even in the amended plaint there 
was no effort to plead consent. On the other hand, 
the only sentence which at all covered deft. 2 ’s 
objections was a description of what was decided 
in First App. No. 63 of 1925, among other things, 
the following : “That as Kulsambi had left no 
heirs, she had power to will away the whole of 
hor property.” 

[24] Azimmiah entered the witness box. He 
was called by the pltfs. themselves as p. w. 3, but 
not a word was pat to him regarding his consent. 
The matter was specifically put in issue. It is 
issue No. 4 (a). So the studious avoidance of this 
question by the pltfs. both in their pleadings as 
also when the heir they themselves disclosed en¬ 
tered the box as their own witness can only mean 
that there was no consent. In any oase, we hold 
it is not established. 

[25] It was argued that the burden is on the 
other side & reference was made to Mulla*s 
Mahomedan Law, pp. 118 & 119 where it is said 
that the heirs can, if they so choose, waive their 
rights to the remaining 2/3 & that their consent, 
need not be express, “it may be implied by show-i 
ing a fixed & unequivocal intention/' It was said! 
that as A 2 immiah did not objeot while in the box, 
he must be taken to have waived his rights k 
consented by implication. 

[26] We are clear that the burden is on the 
pltfs; also that no consent can be implied from 
the mere silence of Azimmiah in the witness box. 
In the first place, if the pltfs. desiro to rely on 
consent by implication, they must plead it k indicate 
the facts from whioh such consent can be inferred, 
k then they must prove those facts. Mere silenoo 
in itself cannot import consent because there can 
be no consent unless there is knowledge. It must 
accordingly be proved that the person who is said 
to have consented by conduct knew his rights & 
with suoh knowledge acted in a manner whioh 
pointed to “a fixed & unequivocal intention" to 
waive his rights. All that is lacking here. We 
hold there was no consent k that consequently the 
will is only valid to the extent of 1 / 3 . 

[27] The lower Ct. infors Azimmiah's consent 
from the fact that he received the village Rajola 
as a gift from Kulsambi. The learned Judge says 
that this probably induced him to consent. But 
we do not think suoh an inference would be legiti¬ 
mate even if the matter had been pleaded because 
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Rajola was gifted to Azimmiah in the year 1900, 
nearly 12 years before the will & 19 years before 
Kulsainbi's death. 

1 2. a. Also Exs. 2 D-Ci 2 D-7 show that Azimmiah 
had been in possession of the village from 1SS7, 
that is for some 13 years before the gift, 25 years 
before the will £ 42 before Kuls imbi's death. 

.I'Sj We have little doubt that consent can be 
presumed in suitable circumstances. The follow¬ 
ing rulings were cited to establish that: DaulaU 
ram v. Abdul Eayam , 26 Bom. 497 at p. 499 : (4 
Bom. L. R. 132), Faqir Mohammad v. Hasan 
Elian, io Luck. 93: (a. i. r. (28) 1941 Oudh 25) & 
Ehajooroomssa v. Rowshan Jehan , 2 Cal. 184 at 
p. 196: (3 I. a. 291 P. c.). But in the end each case 
must depend upon its own facts & we hold it 
would be improper to infer consent on the pre¬ 
sent materials. 

C *20 Of course, if consent had been pleaded 4 
otherwise established, it would have been legiti¬ 
mate to use this as an argument in support of the 
truth of more direct evidence. It would be legi¬ 
timate to say that out of gratitude for a gift re¬ 
ceived in the past he was induced to consent 4 
therefore the witnesses who prove consent, or the 
evidence which indicates it, must be true. That 
sort of approach would have been proper. But to 
infer consent from the mere fact; of a much ear¬ 
lier gift would not, wo think, be right. 

[30] Another fact which the learned Judge of 
the lower Ct. has omitted to notice is that the 
pltfs. included Rajola as one of the villages ap. 
pertaining to the trust. That being so, it could 
hardly have been their case that Azimmiah con¬ 
sented because he was given Rajola more or les3 
as the price of his consent. W 7 e are clear that 
consent is not proved. 

[313 It was argued that the will, Ex. P-5, was 
revoked. Wo have already held that Ex. P-6 did 
not effect a revocation except as regards a small 
part, but a large number of documents were re¬ 
ferred to show that this had been done. Most of 
them relate to properties which are not covered 
by the will 4 so are irrelevant. We do not in¬ 
tend to refer to them. Of the re3t, those which 
deal with properties in the will undoubtedly effect 
a revocation to the extent of the properties set 
out in them. If A includes properties x, ;/ 4 z in 
a will 4 later gifts x & y during his life time, 
unquestionably there is a revocation of the will 
to the extent of x & y , but not as regards 
Accordingly, we will not refer to this class of 
document either except in so far as they deal with 
the properties now in appeal. As we said at the 
outset of our judgment, we are only concerned in 
appeal with the three villages of Asoli, Kharbi & 
3eltaro3i A two houses at Nagpur. It is there¬ 
fore useless looking to documents which do not 
touch these properties. It was admitted that 
none of the documents wo have decided to ignore 
effect an express revocation. Had any of them 
done that, the matter would have been different. 


The argument was that the mere fact that so 
many of the villages covered by the will were 
later gifted to this person, shows that Kulsambi 
intendel to revoke the will & so, even if we can- 
not lay our hands on the exact revocation, it can 
be implied in the circumstances. 

[32] e are not prepared to draw such an 
inference. Kulsambi had legal advice. Shri Sami- 
ulla Khan (2 D. W. 12 ) was her lawyer 4 accord¬ 
ing to him she had consulted him on this very 
point. He says that Moulvi Mahebub Hasan was 
alive when the wakf deed Ex. 2 D-55 of 1919 was 
executed A that Kulsambi told him that 

"all her previous documents should be deemed as caa- 
celled A I mentioned this accordingly in the *akf deed.” 

This statement of Shri Samiulla Khan is not 
quite accurate. He is speaking of a matter whioh 
occurred 21 years before he was deposing, so 
naturally his recollection of the incident would 
be limited to what has been said in the document 
4 that we think is what he means when he says 
he mentioned this in the document. Now so far 
as that is concerned, it is a matter of construction, 
& even if Shri Samiulla Khan was trying to con¬ 
strue the document, his evidence would be inad¬ 
missible because that is what we have to do as 
Judges, not the witness. But actually we do not 
think that i3 what he meant because the docu¬ 
ment was not shown to him till later. He was 
evidently asked about the matter 4 replied in 
effect that there was some talk of revocation 4 
that whatever was decided was recorded in the 
document. 

[33] The relevant portion of Ex. 2 D-55 on the 

question of revocation is this : 

"If any writing ha9 been executed in respect of the 
icakf property before this .... the 6ame shall b: con¬ 
sidered null 4 void." 

The words ,l the wakf property” can only refer 
to the wakf properties created by Ex 2 D-55. The 
only wakf referred to in the document is the one 
which the document itself creates A so the de¬ 
finite article “the” can have no reference to any 
other properties. In any event, we have already 
held that neither Ex. P-5 nor Ex. P.-6 created 
wakf in praesenti. Therefore, the properties co¬ 
vered by these documents were not wakf when 
Ex. 2 D-55 wa3 exeoutei. Exhibit 2 D-55 does not 
cover the properties included in Ex. P 5 4 so it 

does not operate to revoke Ex. P-5. . . 

[34] We will now deal with the remaining 
documents which cover the properties in dispute 

in appeal. ,. 

[ 35 ] Es. 2 D-51 relates to mauza Beltarooi. 

The document operates to gift this to Alimuddi* 
k another on 20-G-1919. A sentence in the docu- 


^Irtmember that I have executed wills once or tm« 
afore this 4 that therein I have written something about 
lis village. Bat as now I have gifted the above unmo • 
ble property to yon. it will not be affected by my pr 
iou3 writings." 

[36] We agree that this effeots a clear revoca- 
ion of the will so far as Mt. Kulsambi's interests 
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In Beltarodi are conoerned, so that also drops out 
of the case. Incidentally this also goes to show 
that there was never any wholesale revocation of 
the will up to this point. If Ex. P 6 was intended 
to revoke the will, Ex. 2 D 55 executed on 10-4-1919 
would hardly have been worded as it was. It 
would have been simple to say. “All my previous 
wills have already been revoked.” So also, if 
Ex. 2 D-55 was intended to effect a wholesale re¬ 
vocation, it would hardly have confined itself to 
the properties specified therein, A in any event, 
Ex. 2 D-51 dated 20 6-1919, that is, just ten weeks 
later than Ex. 2 D 53, would hardly have said that 
the will was ineffective regarding the property 
gifted. On the other hand, the fact that Ex. P-5, 
Ex. 2 D-65 A Ex. 2 D-51 all confine themselves to 
piecemeal revocations makes it clear that no 
wholesale revocation was intended by these sub- 
sequent dealings. 

[37] Ex. 2 D- 52 was executed oa the same day 
as Ex. 2 d 61 k is in favour of Alimuddin alone. 
The property covered is mauza Kharbi, so that 
also goes. 

[88] That leaves Asoli. This was mortgaged with 
Chitnavis. He sued on the mtge. A obtained an 
ex parte final decree. This was set aside (Ex. 2 
D17)A the property was redeemed on 5-4 1927 
after Kulaambi's death. 

[39] It is clear the mtge. cannot affeot the will 
•A so when the mtge. was redeemed, the benefit 
passed to the legatee under the will. We hold that 
Asoli is impressed with the testamentary trust 
whioh Ex. P-5 creates, subject to the l/3 rule. 

[40] The lower Ot. holds that tho gifts Exs. 2 
D-51 k 2 D-C2 are ineffective (l) because they were 
obtained by undue influence A ( 2 ) because there 
was no delivery of possession. On the question of 
undue influence the only reason given for tho 
finding is that this was held in a previous suit. 
We have already held that that judgment (Ex. P-9) 
has no relevance here except 03 a judicial prece¬ 
dent because the parties wero not the same. We 
have not been shown any evidence in this suit to 
indioate undue influence A there is no issue on the 
point either, nor could there well be on tho vague 
■A indefinite plea whioh the pltf. made. All he 
said was : “The deeds of gift dated 20 6-1919 were 

I exeouted as a result of undue influence.” It i 9 
well established that undue influence most b9 
pleaded k proved with the same particularity as 
fraud. See 0 . 6, R. 4, 0. P. C. We hold that 
undue influence is not proved. 

[4l] As regards non-delivery of possession. The 
former litigation indicates that possession was 
delivered. The suit was for possession A both the 
donees were made defts. It is true the issue of 
transfer of possession by Kulsambi was raised A 
the decision was against the donees, but the ffot 
that the donees were in possession at the date of 
that suit is evident. The finding in the previous 
salt is not relevant here but the fact that the 
donees were sued for possession is. Also the pltfs. 


admit that the donees obtained possession. They 
state it was after Kulsambi's death A that it was 
wrongful, but the fact is admitted. However, the 
main point which the learned Judge of the lower 
Ct. makes is that, according to him, there is no 
evidence in this suit to show delivery of posses¬ 
sion. But there he is, we think, wrong. 

[42] Deft. 2 pleaded that there had been transfer 
of possession A stated that both donees applied for 
mutation. In reply the pltfs. admitted these facts 
A admitted that mutation was made in favour of 
the donees. Considering the circumstances of the 
case, we think it legitimate in this particular case 
to infer that there was delivery of possession. 

[43] The special circumstances which lead us to 
accept this evidence as sufficient are these. The 
gifts were on 20-6-1919. Kulsambi died on 9-9-1919. 
She had been gifting away her property bit by bit 
for some years before her death. She had started 
doing thi3 even beforo she made her will. In 1900 
she gifted Rajola to Azimmiah. The will was 
executed in 1912. In the following year (1913) 
she gifted Wangargaon to Mb. Kamrunnissa 
(Ex. 2 D-53). In 1918 she gifted Ambhora to Wazir 
Miyan (Ex. 2 D-49) A Nerala to Alimuddin. Then 
in 1919 she made these two gifts. We have just 
decided that possession was transferred in tho case 
of Rajola (gifted in 1900), A though there are no 
findings regarding the rest we can hardly think 
that she went on making gift after gift like this 
without intending to make them effective. The 
documents say that possession was transferred A 
the recitals assume importance here because the 
original parties aro all dead A the transaction is an 
old one. The present suit was filed in 1935. so the 
gifts wero then already 17 years old. Tho wit¬ 
nesses were not examined till 1940, so 22 years 
had elapsed by then. Alimuddin is dead A so, we 
gather, is Kamrunnissa. In the circumstances, 
seeing that the donees did succeed in obtaining 
mutation A seeing that they did get possession 
some time prior to this mutation, it is not un¬ 
reasonable to infer that the gift was a valid one 
A that there was delivery of possession. 

[44] It was argued that a suit under s. 92 is nob 
competent when a trust is partly for private 
charities A partly for public, but we agreo with! 
the deoision in Visram Manji v. GanparantJ 
I. L. R. (1939) Kar. 325: U. I. R. (26) 1939 sind lSH 
that if a substantial part of tho trust is for publiol 
purposes A the matter is otherwise covered byl 
S. 92, then a schema can be framed. 

[45] Objection wa9 also taken to the suit on the 
ground that the pltfs. have no interest in tho trust 
A so are incompetent to sue. We aro of opinion 
that they have a sufficient modioum of interest to 
enable them to sue. They aro residents of the 
place. Under the trust a sohool was to be opened, a 
sarai built, also a hospital A so forth. Nanhoo Beg 
(2 D. w. l). Anwarshah (2 d. W. 4), Abdul Miya 
(2 D. W. 0) A Hafiz Nasaroo Miya (2 D. w. 10) tell 
us that a sohool was started A that ib was in 
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existence till 1937 or 1938 but that after that it 
was closed down for want of funds. 2 D. w. 10 
also tells us that there was a hospital in existence 
for some time. The closing down of these insti¬ 
tutions naturally affected the residents in this 
locality, especially the Muslim residents, seeing 
that this was a Muslim trust. Also, the pltfs. have 
entered the witness box. one as p. w. l Sc the 
other as P. w. 5, & they have disclosed there their 
interests. The pltfs. are collecting public sub¬ 
scriptions Sc performing some of the ceremonies 
which used to be performed by the trust. We hold 
that the pltfs. have sufficient interest to entitle 
them to sue. 

[46] It was next objected that the suit cannot 
lie against defts. 2 Sc 3 in any event because they 
were not the Mutwallis. The first Mutwalli was 
Mahobub Hasan. He gave deft, l a power-of- 
attornoy Sc appointed him his successor. He also 
authorised him to act as Mutwalli. When this 
was done. deft. 1 appointed defts. 2 Sc 3 his agents 
but not Mutwallis. It wa3 argued that only trustees 
can be sued A* that a suit for possession against a 
stranger or trespasser will not lie under s. 92. 

[47] We are not prepared to give S. 92 as 
narrow an interpretation as that. We of course 
agree that the scope of a suit under S. 92 is strictly 
limited to the matters set out therein & that it 
cannot be converted into a suit for ]>ossession 
against a stranger or trespasser but we do not 
agree that the suit will not lie against trustees 
de son tort. When the persons in possession do 
not claim to hold adversely to the trust but pur¬ 
port to be trustees & purport to bo administering 
the trust, then we think the suit will lie. The 
whole object of S. 92 is to regularise trusts which 
are being improperly administered Sc we can see 
no reason why, in the absence of express words to 
that effect, trusts which are being administered by 
rightful trustees should be placed on a stricter 
basis than those which are being administered by 
persons who have no legal authority or right to 
do so, provided of course all the other elements 
which s. 92 requires are present. We respectfully 
agree with Abdul Rahim v. Fakir Mohammad , 
I. L. R. (1946) Nag. 518 at p. 549 : (A. I. R. (33) 1946 
iNag. 401) that a suit lies under S. 92 against a 
\de facto or constructive trustee. The distinction 
(between a trustee de son tort Sc a person holding 
adversely to the trust is sot out in Oovinda 
Chandra v. Abdul Majid , I.L.R. (1944) 1 cal. 329: 
(A. I. R. (31) 1944 cal. 163). 

[48] The defts are not trespassers Sc have never 
been described as such by the pltfs. Throughout 
the pltfs’. case has been that deft, l was the 
Mutwalli Sc that defts. 2 Sc 3 were his agents. 

[49] Kulsambi died in 1919 Sc litigation broke 
out in the following year. Moulvi Mahebub Hasan 
had already been appointed Mutwalli by Kulsambi 
in her life-time Sc on 6-7-1920 he appointed defts. 

2 & 3 as his mukhtyars (Ex. P 21). From 1921 to 
1927 there was litigation. It ended in 1927 & it was 
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declared that all the three villages in appeal formed 
part of the wakf. Thereupon, deft. 2 got the village® 
Kharbi Sc Beltarodi recorded in the name of the 
Moulvi. See Exs. P-ll to p 13 regarding Kharbi tc 
Exs. P-14, P-15 & P-16 regarding Beltarodi, also 
the records Exs. P-20, P-27, P-28, P-29, P-30 Sc P-7. 

[50] When deft. 2 took possession as mukhtyar 
he kept a series of diaries which stretch from 
8-9-1926 down to 7-6-1931. These are Exs. P. 34 , 
P-33, P-36 & P-37. We also have the khata of 
Moulvi Mahebub Hasan Exs. P-35 which shows 
that money used to be paid to deft. 2 from tima 
to time for expenses. This was kept by deft. 2 . 
In the year 1923 deft. 2 appeared as a witness in 
a suit which Moulvi Mahebub Hasan had filed 
against a third party & he, (deft. 2 ), said there 
that he was the Moulvi Saheb's agent. The depo¬ 
sition is Ex. P-38. The account books have refer¬ 
ences in them to the villages with which we are 
concerned, so it is clear that deft. 2 was not a 
trespasser and there is nothing to show that he 
ever set up an adverse title, that is, adverse to the 
trust, before the suit. So also as regards deft. l. 
He was not a trespasser & was either the actual 
trustee or a de facto trustee. In the circumstances 
he became a de facto trustee when deft. 1 died on 
13-10-1940 after the case was closed for jadgment. 
The death of parties in a suit under S. 92 does 
not necessarily cause the suit to abate: See Anandi 
Rao v. Ramdas Daduram , 17 N. L. R. 37: (a.I.R.J 
(8) 1921 P. C. 123). 

[51] Similar references are to be found in the- 
evidence as regards deft 3 but as he has not ap¬ 
pealed, we need not enquire into his oase further.. 

[52] In the result the appeal succeeds partially* 
The villages of Beltarodi & Kharbi will be exclu¬ 
ded from the scope of the suit, as also 2/3 of Asoli 
& the two houses. The scheme will operate only 
upon 1/3 of Asoli. 

[53] The two houses will also be excluded 
because the sanction Ex. P-l does not extend to 
the houses. 

[54] As regards costs, the appeal has succeeded 
very roughly to the extent of 8/4 & has failed as 
to l/4. The costs of the appeal will accordingly 
be received Sc borne by deft ..2 & the pltfs. in these 
proportions. The remaining parties to the appeal 
will bear their own costs. 

M.K. Order accordingly . 
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Shankarrao Dioraoji — Pltf. — Applt. v. Sadu- 
Ganaji it another — Besps. 

Second Appeal No. 155 of 1945, D/- 17-8-1948. 

£0 Hindu Law-Succession — Illegitimate grand- 

S °Absence of a text is not sufficient to conclude the right* 
of illegitimate person. Considerations of justice, equity “• 
good conscience should be allowed to prevail. An illegiti¬ 
mate grandson should be held entitled to succeed to the 
stridhan property of his maternal grandmother cm account 
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of propinqaity of blood. The grandmother’s husband's 
illegitimate son gets no rights to the property. 

[Paras 25, 26, 2S A 29] 

(b) Civil P. C. (1909), 0. 6, R. 13 —Form of mar¬ 
riage— Presumption. 

It is not necessary for a party to plead specifically that 
a Hindu marriage was in an approved form. It must be 
presumed that every such marriage is in an approved form 
& it i3 only when a party wants to allege that a parti¬ 
cular marriage was Dot in an approved form that.he 
most plead specifically to that effect. [Para 6] 

Anno. C. P. C., 0. 6, R. 13,N. 1. 

Dr. D. W, Kathalay — for AppltP. K. Tare — for 
Resp No. 1 . 

Judgment. — This is a pltfs appeal from the 
dismissal of his suit for possession of a field. 

[ 2 ] The field in suit was the stridhan property 
of one Bainabai. She died on 21-11-1910 leaving 
behind her husband Ganaji & his illegitimate son 
Sadu, resp. l. She had a daughter by Dame Jani 
who predeceased her leaving behind an illegiti- 
mate son, Manikrao, resp. 2. 

[3] The applt, is the purchaser of the field in 
suit from Manikrao, re3p. 2, under the sale deed 
dated 7-10-19-12. According to him, resp. 2 was the 
legal heir of Bamabai A was thus entitled to 
succeed to her in preference to Ganaji & that 
consequently the title deed obtained from him is 
good in law. He further says that resp. 1 , who is 
not entitled to the field has forcibly taken posses¬ 
sion thereof & refuses to deliver possession to him, 
For this reason he instituted tho suit out of 
which this second appeal arises. 

[ 4 ] The points which arise for consideration in 
this appeal are, whether resp. 2 is an heir of 
Bainabai A if ao, whether he can be preferred to 
Ganaji. 

[ 5 ] There is no direct authority on the points 
which arise in this case nor is there any text 
bearing on them. 

Cc) Before dealing with the main question, I 
will just refer to a small point taken by the 
applt’s learned oounsel Dr. Kathalay. He says 
that there is no plea in the written statement of 
resp. l that Bainabai was married to Ganaji in 
an approved form. In my opinion, it is not neces¬ 
sary for a party to plead specifically that a Hindu 
marrige was in an approved form. It must bo 
presumed that every such marriage is in an ap¬ 
proved form A it i9 only when a party want 9 to 
allege that a particular marriage was not in an 
approved form that he must plead specifically to 
that effeot. Apart from that the general rule 
applies & that the pitf.-applt. being out of posses¬ 
sion can succeed only on the strength of his 
own title. The deft.-resp. need not prove that he 
has a better title than the pltf. 

[ 7 ] In support of the contention that resp, 2 
can succeed to Bainabai, the learned counsel oited 
the following oases before me: Jagarnath Gir v. 
Sher Bahadur Singh , 67 ALL. 86 at pp. 93, 05 & 100: 
(A. I. R. (22) 1935 ALL. 829); Swbratnania Ayyar 
v. Bathnavolu Chatty , 41 Mad. 44: (a.I.R. (5) 1918 
Mad. 1846 F.B.); Lallubhai Bapubhai v. Cassibai, 


5 Bom. 110 at pp. 119 : (7 I. A. 212 P.C ); Ganpat 
Rama v. Secretary of State , 45 Bom. 1106: (a.I.R. 
(9) 1921 Bom. 138); Dundappa v. Bhimawa , 45 
Bom. 557: (air (8) 1921 Bom. 137) it Vithal Tuka - 
ram v. Balu Bapu , GO Bom. 671 at p. 678 : (A.I.R. 
(23) 1936 Bom. 283). In none of these cases, however, 
the question of an illegitimate grandson or grand¬ 
daughter succeeding to the grandmother’s property 
arose. 

[8] It is clear law, based on a text in tho 
Mifcakshara, that the illegitimate son of a Sudra 
can succeed to his father's property when he dies 
without leaving any legitimate issue or other 
legitimate descendant. The question is whether 
this principle can be extended to an illegitimate 
grandson, A that in the matter of succession to 
stridhan. Put in a slightly different form, the ques¬ 
tion to be determined is whether an illegitimate 
person can, in the matter of succession to a grand¬ 
parent, represent his father or mother, the father 
or mother being a legitimate issue of the person 
to whose property inheritance is claimed. 

[9 ] Id Ramalinga Muppan v. Pavadai Goun- 
dan t 25 Mad. 519 : (ll M. L. J. 399) it was held 
that a legitimate son of an illegimate offspring can 
represent the illegitimate offspring in the matter 
of succession to an ancestor. This decision was 
considered by their Lordships of the P. C. in. 
Vellaiyappa Chetty v. Natarajan , 55 Mad. l : 
(a. I. R. (is) 1931 p. c. 294). There the question 
was whether the illegitimate son of a Sudra by a 
continuous concubine has the status of a son & 
whether, if his father has died leaving no legiti¬ 
mate son A no separate property, the illegitimate 
son would be entitled to claim partition of the 
property or would be entitled as a member of the 
family to maintenance out of joint family pro¬ 
perty in the hands of the collaterals with whom 
tho father was joint. 

[ 10 ] Their Lordships held as follows : 

“On a consideration of tho texts A the cases on the 
subject their Lordships are of opinion that the illegitimate 
eon of a Sudra by a continuous concubine has the status 
of a son, A that he is a member of tho family ; that tho 
share of inheritance given to him is not merely in lieu of 
maintenance, but in recognition of his status as a son ; 
that where the father has left no separate property A no 
legitimate son, but was joint with his collaterals, as in 
the preaont case, the illegitimate son is not entitled to 
demand a partition of tho joint family property in their 
handa, but he )9 entitled as a member of the family to 
maintenance out of that property ; that his petition in 
this respeot is analogous to that of widows A disqualified 
hoirs to whom the law allows maintonauco because of 
their exclusion from inheritance A from a share on parti¬ 
tion. 11 

[11] In arriving at this conclusion, their Lord- 
ships approved of the view taken by Bhashyam 
Ayyangar J. in Ramalinga Muppan v. Pavadai 
Goundan , 25 Mad. 519 to tho effect that the illegi¬ 
timate son of a Sudra was in position morn 
analogous to that of a legitimate son than to that 
of other relations whose right of inheritance was 
liable to obstruction. 
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Cl—J This view, as would appear from the dis- 
cussion at p. 521 of the Madras case Ramalinga 
Muppan v. Pavadai Goundan , 25 Mad. 519 was 
based on the Mitakshara, chap. I, s. 12 . That text 
has been reproduced at p. 6 of the P. C. case. It 
runs as follows : 

1. The author uext delivers a special rule concerning 
the partition of a Sudra’s good9. ‘Even a son begotten by 
a Sudra on a female slave may take a share by the 
father’s choice. But, if the father be dead, the brethern 
shoulJ make him partaker of the moiety of a share : aud 
one, who has iid brothers, may inherit the whole property, 
in default of daughter's sons. 

-• The son, begotten by a Sudra on a female slave, 
obtains a share by tho father’s choice or at his pleasure. 
But, after (the demise of) the father, if there be sons of a 
wedded wife, let these brothers allow the son of tbo female 
slave to participate for half a share, that is, let them give 
him half (as much as is the amount of one brother’s) 
allotment. However, should there be no sons of a wedded 
wife, the son of the female slave takes tho whole estate, 
provided there be no daughters of a wife, nor sons of 
daughters. But, if there be such, the son of the female 
slave participates for half a share only. 

3. From the mention of a Sudra in this place (it follows 
that) tho son begotten by a man of a regenerate tribe on 
a female slave, does not obtain a share even by the 
father's choice, nor the whole estate after his demise. 
But, if he be docile, he receives a simple maintenance.” 

Cl3) This text does not deal with the issues of 
the illegitimate son. Yet a legitimate issue was 
allowed to represent his illegitimate father 4 their 
Lordships of the P. C. did not disapprove of it. 

[14] Dr. Kathalay referred me to the decision 
in Subramania Ayyar v. Raihnavelu Chetty , 41 
Mad. 44 : (A. I. R- (5) 1918 Mad. 1346 F. B.) where 
it was held that where an illegitimate son, who if 
he had survived bis putative father, would have 
inherited his estate either alone or along with 
others, dies leaving no issue, widow or mother, 
his putative father is entitled to succeed as his 
heir. On the basis of this decision, ho argues that 
succession was allowed to a putative father even 
in the absence of any text in the Hindu law, 4 
wants the principle underlying this decision to be 
extended there. The actual principle which was 
applied by the learned Judges in the Madras case 
just oited is propinquity of blood. This principle 
has also been recognised in Ganpat Rama v. 
Secretary of State, 45 Bom. 1106 : (a. I. R. (8) 1921 
Bom. 138) 4 Vithal Tukaram v. Balu Bapu , 60 
Bom. 671 : (A. I. R. (23) 1936 Bom. 283). In J agar- 
nath Grir y. Sher Bahadur Sirigh , 57 ALL. 85 : 
(A. I. R. (22) 1935 ALL. 329) a mother was held 
entitled to succeed to her illegitimate son on 
grounds of justice, equity 4 good conscience. 
Therefore, it is argued that those principles ought 
to bo borne in mind in deciding the right of resp. 2 
to succeed to Bainabai. 

[15] It is true that the rules of inheritance 
relating to sapindas, samanodakas 4 bandhus are 
based upon marriage & a legitimate descent. But 
can it bo said that the illegitimate son of a Sudra 
is only exception to these rules, or is it possible 
to allow succession to a remoter illegitimate des¬ 
cendant? Propinquity of blood & grounds of 


justice, equity & good conscience have been held 
in some cases to justify allowing succession to 
persons not mentioned in the texts of Hindu law. 
I see no reason why these principles should not be 
applied to the case of illegitimate descendants 
other than sons. 

[ 16 ] The present case is stronger than those to 
which I have made reference. Here, the question 
is regarding succession to Sbridhan property. If 
an illegitimate son can succeed to his putative 
father’s property under certain circumstances, 
there is no reason why he should not succeed to 
his mother’s property For, in this case, there is 
at least absolute certainty as to who his mother 
was. If he can succeed to his mother, there is no 
logic in saying that he ought not to be allowed to 
represent her in the matter of succession to her 
mother’s stridhan. 

[17] It is true that it ha? been held in Meena¬ 


kshi Animal v. Murugayya Mooppanar , I. L. R. 
(1940) Mad. 739 : (A. I. R. (27) 1940 Mad. 463) that 
the general principle of Hindu law is to limit 
heirship to legitimate issue except in the case of 
illegitimate sons amongst Sudras in whose favour 
a special exception has been made in tho texts, 
& that there is no authority which extends the 
right of an illegitimate daughter to succeed be- 
yond the right to succeed to her mother’s stri- 
dhaaam. I agree that this case can, by parity of 
reasoning, be regarded an authority for the pro¬ 
position that an illegitimate son cannot succeed 
to his maternal grandmother’s stridhan. 

[ 18 ] Bit let us examine the decision closely. 
It would appear to be based upon the following 
observations cf Oldfield J. in Meenakshi v. Muni - 
andi Panikkan , 38 Mad. 1144 : (a. I. R. (2) 1915 


tfad. 63): 

"It was then contended that reference to daugktere in 
he Mitakshara should be read as including all daughters, 
joth legitimate 4 illegitimate, 4 that all alike should be 
preferred to the legitimate son, as heirs to their mother. 
But, firstly, that is not the primary sense of these refer¬ 
ences 4 i6 unauthorised by the rules of interpretation 
recognised by both English 4 Hindu law .... And next 
it has not been 6hown how much a substitution can be 
carried out or logically limited. Should it, lor instance, 
be extended to the law relating to the daughter’s right to 
inherit from the father in spite of the absence of any 
special provisions in her favour such as is available in 
the case of illegitimate 6ons ?” 

[19] After quoting these observations, the learn¬ 
ed Judges of the Madras High Ct. in Meenakshi 
AmmaVs case , I.L.R. (1940) Mad. 739 : (A.l.R. («) 

1940 Mad. 463) say as follows : . . , . 

“Before the ordinary rules of succession can be depart¬ 
ed from in favour of illegitimate offspring, there must be 
express authority to be found m the ancient texts oi-some 
statutory provision. It is conceded that tho to*ts jtonot 
go beyond making provision in respect of an illegitiraato 
eon of a Sudra & the applts. are not able to roly ou any 
statutory provision. With ono exception the cases which 
have been quoted to tho Ct. have all had reference to the 
rights of the daughter, not tho grand daughter, to 

succeed.” , , 

[20] Then the learned Judges quote the deoision 

in Angammal v. Venkata Reddy, V> 609 


19S1 

where illegitimate daughters of a woman living 
in adultery were held entitled to succeed to the 
grand-mother’s stridhan. They distinguished this 
case on the ground that there the question whe¬ 
ther the illegitimate daughters were entitled to 
inherit their grand-mother’s property was never 
raised & that it was merely assumed that they 
took their mother’s place. 

[ 2 1] The learned Judges then referred to the 

statement at p 1149 of Dr. Gour’s Hindu Code to 

the effect that unchastity & illegitimacy are no 

bar to succession to stridhan & observed that the 

authorities on which the statement is based do 

not support the conclusion that illegitimacy is no 

bar to succession to stridhan, if the statement 

• 

means succession to stridhan of a person other 
than the mother. 

[ 22 ] The view taken in Meenakshi v. Aluniandi 
Panikkan , 38 Mad. 1134 : (a.i.r. (2) 1915 Mad. 03) 
is based on two grounds absence of a text A the 
difficulty that would result if an illegitimate des¬ 
cendant is allowed to represent his legitimate 
ancestor. In my opinion neither ground suffices 
to conclude the rights of an illegitimate son. 

[23] lb is true that in Angammal v. Venkata 
Reddy, 26 Mad 609 the question whether an illegi¬ 
timate daughter can succeed to her grandmother 
was assumed, but even then I think that the de¬ 
cision was just. 

[24] It is also true that the two cases citod by 
Dr. Gour in support of his statement that illegi¬ 
timacy is no bar to succession to stridhan, deal 
only with the question of succession by daughters 
leading incontinent lives, to the father’s estate. 
But these cases as well as the decisions in Koj i- 
yaduv. Lakshmi , 5 Mad. 149; Alt. Ganga Jati v. 
Ghasita, l ALL. 46 (F B.) & Hiralal Singha v. 
Tripura Charan Ray , 40 Cal. 650 : (19 I. o. 129 ) 
lay down the proposition that a woman's degrada¬ 
tion does not sever the tie of relationship between 
her & her kindred. If that is so, it is difficult to 
see how the blood relationship between the illegi¬ 
timate issue of suoh a woman A her direct an¬ 
cestors could be destroyed. If suoh a relationship 
cannot be destroyed, then reasonably enough suoh 
a person can succeed where propinquity of blood 
entitles him to claim succession. 

[25] I am of opinion that the absence of a text 
dealing with the rights of illegitimate persons 
other than the son of a Sudra is not an insuper¬ 
able barrier. For, it will be seen from tho deoision 
in Mayna Bai v. Uttaram , 2 Mad. H. C. R. 196 
that the right of an illegitimate son or a daughter 
to succeed to the mother’s stridhan is not founded 
on any express text, A yet it is now a recognised 
feature of oar law. Apparently the law has been 
expanded by analogy to moot a situation not dealt 
with by the ancient text-writers A law-givers. 

[26] Then there is the deoision in ML Kasturi 
y. Lote Major , 16 n. L. R. 221 at p. 223 : (a. I. R. 
<7) 1920 Nag. 196) where the following passage 
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from Ghose’s Principles of Hindu Law has been 
quoted with approval : 

“The decisions against tbc rights of the children of 
unchaste females are not based on any rule of the 
Smritis.” 

That being so, considerations of justice, equity &1 
goo3 conscience should be allowed to prevail. 

[ 2 ?] Finally I really do not see any need for 
putting a limit to an illegitimate descendant of a 
Sudra’s right to succession to his direct lineal 
ancestor since the absence of a text is not always 
regarded as a good enough ground for doing so. 

[28] Thus it would appear from all this dis¬ 
cussion that an illegitimate grandson should be 
held entitled to succeed to his maternal grand, 
mother on account of propinquity of blood. 

[29] The resp’s learned counsel admitted before 
me that if Manikrao was at all the heir of Baina- 
bai. he would be entitled to succeed in preference 
to Sadu reap. 1 . I may point out that so far as 
Sadu is concerned, he gets no rights to Bainabai’s 
stridhan as he is not her blood relation. Further 
there is no text or authority which recognises 
the husbands’ illegitimate son as an heir. Nor, 
again, would his case justify invocation of the 
principles of “justice, equity A good conscience." 

[30] For these reasons, disagreeing with the 
lower appellate Ct., I hold that resp. 2 is the heir 
of Bainabai A, therefore, the applt. who is a tran- 
feree from him, is entitled to olaim possession of 
the field in suit. I, therefore, set aside the decree 
of the lower appellate Ct. A pass & decree in 
favour of the applt. for possession of the field in 
suit with costs in all the Cts. 

H . Appeal allowed . 
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Amroo (t others—Dcfts.—Applts. t. Babarao 
—Pllf.—Resp . 

Second Appeal No. 592 of 1944, D- 18-10-1948. 

(t) T. P. Act (1882), S. 54—Sale or agreement. 

Wbore a document is described as an agreement A is 
stamped as suoh, A there are no words of conveyance 
thorein bot it dearly states that a sale deed will bo oxe. 
cuted in futuro, docuniout must be regarded as an agree¬ 
ment A not a conveyance. [Para 11] 

Anno. T. P. Act, S. 64, N. 5. 

(b) T. P. Act (1882), S. 53A—Plea of part perform¬ 
ance—Limitation. 

The right to retain possession on the ground ol part 
performance is no longer based on equity. It uow rests on 
the expreis provisions of tho statute, namely, S. 63A, 
T.P. Aot. The section doos not say that a suit for speoifle 
performance should be within timo on the date on whioh 
the defence of part performance is sot up. Moreover, whom 
a porson wants to make use of a provision of law only to 
proteot his possession & that too in dofence, no question 
of limitation arises. (Para 12] 

Anno. T.P. Aot, S.63A, N. 4, Pt. 4, N. 18, N. 19, Pt.l. 

(c) T. P, Act (1882), S. 53 A—Transfer by guardian 
—Minor whether ‘transferor. 1 

Where an agreement to transfer entered into by • the 
guardian of a minor is one whioh the guardian ia oompe- 
tent to enter into so aa to bind the minor A is one for the 
benefit of the minor, the minor is the '‘transferor" in 
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the sense in which these words are used in S. 53A. 

[Para 13] 

Anno. T. P. Act, S. 53A, N. 13. Pt. 14. 

(d) T. P. Act (1882), S. 33 — Transfer by guardian 
of minor—Necessity—Proof—Onus. 

Not only should the consideration for a transfer of pro¬ 
perty belonging to a minor by his guardian be a necessary 
one bat also that there should be a necessity for the 
transfer itself. The burden in all such cases is laid on 
the transferee to justify the transfer in his favour. 

Thus where there is a considerable property belonging 
to a minor in possession of his guardian mother who 
derivfs considerable income therefrom, no necessity exists 
for the transfer of a field for payment of Rs. 475 towards 
the arrears of monthly pay of an agent engaged by her to 
look after her litigation. [Paras 16, 18] 

Anno. T. P. Act, S. 38, N. 8, 11. 

(e) T. P. Act (1882). S. 38 — • Recitals in deed-Evi- 

denciary value — Recitals are by themselves no evi¬ 
dence of what they state ; A. I. R. (1) 1914 P. C. 38, 
ltd. on. [Para 17] 

Anno. T. P. Act, S. 38, N. 12, Pt. 1. 

(f) T. P. Act (1882), S. 41—Applicability—Minor. 

Section 41 does not apply where the transferee takes 

possession from a guardian of the minor. [Para 20] 

Anno. T. P. Act, S. 41, N. 8. 

(g) T. P. Act (1882), S. 41 —Reasonable care. 

The benefit of S. 41 is available to a transferee who ob¬ 
tains a transfer in his favour after ascertaining that his 
transferor had power to make the transfer. It is quite 
necessary for him to look at the record of rights. 

Where a transferee would have found out from the 
record of rights that there was only an agreement to sell 
in favour of his transferor k that the property belonged 
to a minor, he cannot claim the benefit of S. 41, T. P. 
Act, as he has not taken the ordinary precaution. 

[Para 21] 

Anna T*P. Act, S. 41, N. 23. 

(h) Limitation Act (1908), Art. 44-T.P. Act (1882), 
S. 53A—Transfer. 

Article 44 applies only where there is a transfer by the 
guardian. Where actually there is only an agreement to 
sell, such an agreement aloDg with the possession docs 
not amount to a transfer withiu the meaning of the 
Article though the person in possession may resist dis¬ 
possession under 8. 53A, T. P. Act, as that section does 
not create a new form of transfer : A.I.R. (28) 1941 P. C. 
128, Refd. [Para 22] 

Anno. Lim. Act, Art. 44, N. 4 Pt. 1; T. P. Act, 8. 53, 
N. 13, Pt. 12. 

M. It. Bobde and K. G. Chendht — for Applts .; R. S. 
Dalir—for Resp. 

Judgment. — This is a defts’. appeal from a 
decree for possession. 

[2] The suit concerns Survey No. 56, area 35 aores 
21 (junthas of mauza Shiwapur. This field origin¬ 
ally belonged to the resp. Along with some other 
fields it had been mortgaged with one KesheoRao 
Buti & his brothers. The mtgees. brought a suit 
for the enforcement of the mtge. but the suit was 
compromised. Under that compromise some fields, 
including the field in suit, were released from the 
mtge. claim k the rest were foreclosed. 

[ 3 ] At the time of the mtge. suit the resp. was 
a minor & his mother was his guardian. She had 
engaged one Syed Akram as her agent for doing 
the Ct. work. The applt. states that Syed Akram’s 
remuneration was fixed at Rs. 25p m., that nothing 
was paid to him k that when an account was made 
it was found that a sum of Rs. 475 was due to 
him. It was for paying that debt to syed Akram 


that the field in saifc was agreed to be conveyed to 
him. The resp, however, asserts that nothing 
was due to Syed Akram, that this person was 
actually in the management of his entire property, 
that his (resp.’s) mother was wholly under the 
influence of this man k that he obtained the agree¬ 
ment from her by exercising undue influence upon 
her. It is common ground that Syed Akram was 
put in possession of the field in suit. 

[ 4 ] No sale deed wa9 ever executed in favour of 
Syed Akram but he continued to be in possession 
thereof. In the year 1939 thig field was attached 
in execution of a decree against Syed Akram k 
was purchased by one Indradatta. Later, Indra- 
datta sold this field to one Ramdatta k RamdUta 
subsequently sold it to the deft.-applt. on 3-3-1941. 
The applt. is in possession of this field by virtue 
of this sale. 

[ 5 ] According to the resp., the agreement exe¬ 
cuted by his mother is void because it *as brought 
about by undue influence practised .upon her by 
Syed Akram k because it was nit for his benefit. 

[6] The applt. contends that the document in 
his favour is not an agreement but really a sale. 
Assuming that it is an agreement, he places reliance 
on S. 53A, T. P. Act, k states that he is entitled to 
continue to be in possession of the property. He 
alao alleges that even if the document in favour 
of Syed Akram was beyond the power of the 
resp.’s mother, it was necessary for the reap, to 
sue for its cancellation & that a suit claiming 
possession only is not maintainable. Ho further 
contends in the alternative that in any case he 
cannot be dispossessed unless the resp. restitutes to 
him the benefit which hehas received, that is, a sum 
of Rs. 475 which was due to Syed Akram in res¬ 
pect of his arrears of pay. 

[ 7 ] The applt. further contends that the suit 
had to be instituted within three years of the resp. 
attaining majority k that as it had been brought 
long after that period, it is barred by limitation. 

[8] Then it is contended that the resp. knew 
that Syed Akram was in possession of this field 
as an owner, as both the resp. & Syed Akram 
were sued by the Ijardar for arrears of rent in 
the year 1938 k a decree was passed against Syed 
Akram alone. Therefore, acoording to the applt. the 
resp. should have brought his suit at least within 
three years of the date of the rent suit. 

[9] The applt. states that he has made improve¬ 

ments in the field at a cost of Rs. 760 that he is 
a bona fide purchaser for value k has incurred 
the expenditure in good faith & that the resp. 
knew that he was spending money for the im¬ 
provement of the field & yet he stood by & allowed 
him to incur that expenditure. On these facts ho 
contends that the resp. is estopped from claiming, 
the field now at least without paying him com¬ 
pensation to the extent of Rs. 750. , 

[10] The trial Court dismissed the suit but tne 
bwer appellate Ct. passed a decree in favour of 
the resp. 
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[11] I will first deal with the question whether 
the document on which reliance is placed on be¬ 
half of the applt. is an agreement or a convey, 
ance. That document is described as an agreement 
4 is stamped as such. There are no words of 
conveyance therein. On the other hand, the docu¬ 
ment clearly states that a sale-deed will be execut¬ 
ed in future. Therefore, it is clear that the 
document must be regarded as an agreement & 
can under no circumstances be regarded as a con¬ 
veyance. 

[12] Then it was argued that the lower appel¬ 
late Ct. wa3 wrong in holding that the defence 
of part performance was not available to the applt. 
as Syed Abram’s suit for specifio performance 
would have been barred by limitation on the date 
of the present suit. The lower appellate Ct. in 
coming to this conclusion has placed reliance on 
Arif/ v. Jadunatk , 58 cal. 1235 : (A. l. R. (18) 1931 
P. c. 79). That decision was, however, based upon 
the law as it existed prior to the amendment of 
the T. P. Act. The right to retain possession on 
the ground of part performance is no longer based 
on equity. It now rests on the express provisions 
of the statute. Therefore, as has been observed 
in Nakul Chandra v. Salt Pada , I. L. It. (1938) 
2 cal. 329: (A. I. R. (26) 1939 cal. 163), only such 
limitations can be put on the exercise of that right 
as are imposed by statute. The statutory limita¬ 
tions are only two that the contraot is evidenced 
by writing 4 that it is available only as a defence. 
The statute does not say that a suit for specific per¬ 
formance should be within time on the date on 
which the defence of part performance is set up. 
Moreover, when a person wants to make use of 
a provision of law only to protect his possession, 
4 that too in defence, no question of limitation 
arises. Disagreeing with the lower appellate Ct. 
I therefore hold that the applt. is not precluded 
from putting forward the defence of part perfor¬ 
mance. 

[13] The next point to be considered is whether 
the fact that the resp. was a minor at the time 
of the transaction affeots its validity. The view 
was frequently taken that tho defence of part 
performance was not available to a person who 
was let into possession of the property under an 
agreement of sale by a guardian of a minor. That 
view is no longer good law in view of the decision 
of their Lordships of the P. C. in Subrahmanyam 
v. Subba Rao , A. I. R. (35) 1948 P. C. 95: (i. L. R. 
(1949) Mad. 141). Their Lordships have laid down 
tho law clearly 4 stated that where an agreement 
entered into by the guardian of a minor is one 
which the guardian is competent to enter into so 
as to bind tho minor 4 is one for the benefit of 
the minor, the minor is the person who most 
aptly answers the description of “the transferor' 1 
in the sense in which these words are used in 
S. 68-A, T. P. Aot. Therefore, according to their 
Lordships, in suoh a case the minor is debarred 
by the seotion from obtaining relief by way of 


possession against the transferee who has been 
let into possession in pursuance of the contract 4 
who has performed his part of the contract. 

[14] The resp s. learned counsel, however, argued 
that the agreement in question was not supported 
by legal necessity & further that Syed Akram had 
not performed his part of the contract & that there 
was no averment by the applt. that he was ready 
4 willing to perform his part under the contract. 

[15] I will take the second point first. It is true 
that the applt. has not averred that he is ready 
& willing to perform his part of the contract. But 
then what is there that remains to be performed ? 
It seem9 to mo to be quite clear that there was 
nothing which Syed Akram had to perform under 
the contract. The consideration for it was really 
the services which he had rendered in the past. 
The resp's. learned counsel, however, refers to 
the following sentences in Ex. P-1, tho deed of 
agreement: “Hence you shall help us when we 
need your assistance for any work.” & “You shall 
help us for Government works (sic) up to we are 
minor (sic)" 4 argues that these were the pro¬ 
mises of Syed Akram 4 that there is nothing to 
show that there was still a readiness 4 willing¬ 
ness to perform these promises. In my view, 
these were not promises at all but were expres¬ 
sion of wishes by the executant of the document 
as to what Syed Akram should do in the future. 
These are certainly not part of the consideration 
for the agreement. Tho sole consideration for it 
was a sum of Rs. 475 which was due to Syed 
Akram in respect of his arrears of pay. This is 
made clear by the faot that the field itself was 
said to be approximately of that value on the date 
of the agreement. Under the circumstances, the 
resp's. plea in this regard must be rejected. 

[16] What remains to be considered in this con- 
neotion is whether the transaction was for the 
benefit of tho minor. The fact that a sum of 
Rs. 475 was due to Syed Akram in respect of his 
arrears of pay was not challenged either in the 
lower appellate Ct. or here. In the deed itself 
the field is stated to be approximately worth 
Rs. 475. Therefore, it follows that the agreement 
was for consideration 4 that the consideration was 
adequate. It is in evidence that Syed Akram 
was employed by the resp’s. mother for helping 
her to fight an important piece of litigation. His 
engagement can therefore be said to be reasonably 
necessary. What has then to be seen is whether 
there was in fact a necessity for the transaction, 
that is, whether it was necessary to agree to sell 
the property to satisfy the dues of Syed Akram. 
It is well settled that not only should the consi¬ 
deration for a transfer of the kind contemplated' 
be a necessary one but also that there should be I 
a necessity for the transfer itself. The burden in- 
all suoh oases is laid on the transferee to justify! 
the transfer in his favour. What we have then to 
see is whether there is material on record from 
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sons, I hold that the legal necessity for the tran- 
section in suit is not established. 


necessary. 

[17] The applt. has not pleaded anywhere that 
there was a necessity for the transfer. Merely 
because he is trying to uphold the transfer, it 
cannot be assumed that such a pleading must 
be implied. It is true that the resp. has not said 
pointedly that he challenges the transfer because 
it was not necessary. But then under the law, as 
it stands, it was not necessary for him to say 
anything on the point in the first instance. Of 
course, as the resp. pleaded that the transaction 
was not for his benefit & the applt. alleged that 
the resp. had received benefit thereunder, the 
usual issue of legal necessity was struck by the 
Ct. below. As this issue had been struck, there 
was an opportunity for the applt. to addace evi¬ 
dence to show that the transaction was justified 
by necessity. He has not chosen to do so. There 
is not a single sentence in the evidence of Syed 
Akram to show that the resps. mother could not 
pay his dues except by selling the property. No 
doubt there are certain recitals in the agreement 
which would suggest that the resp. had no means 
with which to pay those dues A consequently had 
to sell the field to Syed Akram. But, as has been 
observed by their Lordships of the P. C. in 
Brijlal v. Inda Kuntcar , 3G ALL. 187 : (A. I. R. 
(l) 1914 P. C. 38), recitals in a document are by 
themselves no evidence of what they state. 

[18] The applt's learned counsel then says that 
from the fact that a foreclosure suit was pending 
against the resp. A that his guardian could not 
even pay the monthly salary of Syed Akram, it 
must bo inferred that she had no means with 
which to satisfy the dues except by a transfer of 
property. I am afraid it would lie too far-fetched 
to draw such a conclusion. The property which 
the resp’s. mother had in her charge till very 
nearly the date of the agreement was considerable. 
Probably the income from this property was also 
considerable. It is in evidence that the entire 
income used to bo handed over to her. In the 
circumstances it was possible for her to pay the 
monthly salary of Syed Akram as it accrued due 
instead of allowing it to swell up to Rs. 475. Again, 
being in receipt of the income of the property, it 
is not inconceivable that she had enough money 
with her to discharge the liability of Syed Akram. 

[19] It would bo seen that after the compromise 
of the foroclosure suit, the resp's. mother dealt 
with what was left of the family property in a 
reckless manner. It would appear from her evi. 
donee that she gave away one of the rescued 
fields to one Nilkanth, another to her nephew & 
the third of course to Syed Akram. She had no 
business to be over generous with her son’s pro¬ 
perty. Instead of giving away these fields for 
nothing, she could easily have mortgaged all 
three of them, if that was really necessary, & 
paid off the dues of Syed Akram. For these rea- 


[ 20 ] The applt’s. learned counsel then places 
reliance upon s. 41, T. P. Act, A says that as the 
resp. allowed Syed Akram to deal with the pro- 
perty as if it were his own, he is now estopped 
from avoiding the transfer. Section 41, however, 
applies unless the apparent ownership of the 
transferor has been permitted or created by him. 
In his case, the agreement was not entered into 
by the resp. nor had he put Syed Akram in pos¬ 
session of the field. These acts were done by his 
mother, may be as his guardian. In the circum¬ 
stances, the resp. cannot, be sought to be estopp¬ 
ed by resort to S. 41. 

[21] Then again, the benefit of S. 41 is available 
to a subsequent transferee who obtains a transfer 
in his favour after ascertaining that his transferor 
bad power to make the transfer. It was, in my 
opinion, quite necessary for the applt. to look at 
the record of rights. Had he done so, he would 
have discovered two things that there was only 
an agreement A no sale deed in favour of Syed 
Akram A that the property dealt with in the 
agreement was a minor’s property. Since the 
applt. has not chosen to take ordinary precau¬ 
tions, he cannot claim the benefit of S. 41, T. P. 
Act. 

[ 22 ] Finally, it is argued on behalf of the applt. 
that the resp’s. suit must be regarded as barred 
by time as it was not brought within three years 
of his attaining majority. He places reliance on 
Art. 44 , Limitation Act. That article provides 
that a suit by a ward to set aside a transfer of 
property by his guardian must be brought within 
three years from the date of his attaining majo¬ 
rity. This Article will, therefore, apply only if 
there is a transfer in favour of Syed Akram. 
Actually, there is only an agreement in his favour. 
The mere fact that that agreement along with the 
fact of possession can be availed of for resisting 
dispossession does not bring into existence a 
transfer. This is made clear by their Lordships of 
the P. C. in S. N. Bonerji v. Kunchwar Lime 
A Stone Co. Ltd., 21 Pat. 243 : (A. I. R. (28) 1941 
p. c. 128 ). Their Lordships state that S. 58-A, 
T. P. Act, docs not operate to create a form of 
transfer of property which is exempt from regis¬ 
tration. In view of this the last point also fails. 

[23] As regards improvements, the lower appel¬ 
late Ct. has held them to be not proved. I am 
bound by its finding which is one of fact. The 
other point raised in the first Ct. regarding refund 
of consideration was neither taken in the grounds 
of appeal nor sought to be argued before me. 

[ 24 ] For these reasons I uphold the decree of 
the lower appellate Ct. A dismiss the appeal with 
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Mangalmubti and Deo JJ. 

Gopaldas Bulabdas Mohla — Appel, v. The 
Comr. of Income-tax, C. P. ii Berar — Non- 
Appct. 

Wise. Civil Case No. 143 of 1948, D I- 30121919. 

(a) Income-tax Act (1922), S. 4—Income—What is 
—Particular payment whether income is question of 
fact. 

Whether a particular series of payments is income cr 
not is prima facie a qutstiou of fact not of law, for 
after all the whole distinction between capital «fc income 
is one of convenience A depends on the origin, naturo 
& circumstances of the payment. (1929) 14 Tax Cas 395, 
itel. on. [Para 14] 

Income connotes a periodical monetary return, ‘coming 
in with some sort of regularity or expected regularity 
from definite sources. The source is uot necessarily one 
which is expected to be continuously productive, but it 
must bo one whose object is the production of a definite 
return, excluding anything in the nature of a mero wind* 
fall. Thu9 income has been likened pictorially to the 
fruit of a tree, or the crop of a field. It is essentially 
the produce of something which is often loosely spoken of 
as ‘capital’ : A. I. R. (19) 1932 P. 0. 138, Eal. on\ Case 
re/d . [ Para 15 ] 

Anno. I. T. Act, 8. 4 N. 2. 

(b) Income-tax Act (1922), Ss. 4, 6 (v) — Income 
from other sources—Partition — One person paying 
Rs. 5 lakhs to equalise shares-Payment agreed to be 
made in instalments carrying‘interest — Amount of 
interest held assessable income & neither capital 
receipt nor liquidated damages-Contract Act (1872), 
S. 74. 

By a deed of partition between A&B.A received assets 
of a larger valu. A was to pay Rs. 5 lakhs to Btoequalise 
the shares. It was agreed that A should pay the amount 
in 10 equal instalments with certain interost. After pay¬ 
ment of two instalments there was dispute between the 
parties which was referred to an arbitrator A unfer his 
award A paid to B Bs. 4 lakhs in cash A also Rs. 1 lakh 
towards interest on the amount. Question was whether 
the amount of Ba. I lakh was income assessable to 
Income-tax; 

Held that on correot view, the partition deed contained 
two agreements : effeoting the division of assets between 
A & B A tho other for the use of money belonging to B by 
A In consideration of payment of interest by A. Thus tho 
sum of Bs. 1 lakh was really interest A as such was an 
income' assessable to income-tax. It was neither a 
capital reoelpt rcoeived in form of an accretion to the sum 
of Bs. 6 lakhs nor an amount of liquidated damages. 
Case law discussed. [Paras 11, 20, 27 34] 

Anno. I. T. Act, S. 4 N. 2, 4,10; 8. 6 N. 6. 

M.B.Bobde.T.P. Naik, K. O. Chendke A A. S. 
Athalye -for Appel.; M. Adhikari — for Non-Appll. 

Judgment — This is a reference under sub- 
8 . (l) of 9.66, Inoomo-tax Act, made by the Income, 
tax Appellate Tribunal, Bombay, on tho appln. 
of the assessee DiwaD Bahadur Seth Gopaldas 
Bulakidas Mohtaof Hinganghat. 

[ 2 ] In order to have a dear idea of the facts of 
the ease we allowed the assessee to produce for our 
perusal the original partition doed datod 26 - 6-1930 
whioh, we are told, was produoed in tho income- 
tax prooeodings. In the partition Seth Mathuradas 
got assets of larger value than Seth Gopaldas. 
The result of the partition & accounts was that 
Seth Mathuradas had to pay Bs. 6,18,712-3.0 to 
Seth Gopaldas A the latter had to payRs. 1 , 21,876 


to the former. It was agreed that-Rs. 13,712-30 
should be set off & Seth Gopaldas should pay 
Bs. 1,07,663.13-0 in cash while the sum of Rs. 5 
lakhs should be paid to tho assessee by Seth 
Mathuradas in ten equal animal instalments with 
interest thereon at 0-7-9 per cent, p, m. If the 
interest was not paid punctually as provided in 
the deed, Seth Mathuradas was liaLle to pay 
compound interest & the entire outstanding 
amount was to become payable in default of three 
instalments. Seth Mathuradas was given the 
option to pay tho instalments or the whole 
amount before due date A interest was to be 
charged on Katmitti basis i. o. ou daily balances. 

[3] Setli Mathuradas paid the first two instal¬ 
ments ou due dates but did not make any further 
payment evidently on account of some dispute 
between the parties. The assessee instituted civ. 
S. No. 8 of 1933 for partition of certain joint 
family property alleged to have been concealed by 
Seth Mathuradas. Evidently, as a counterblast 
the minor sons of Seth Mathurdas instituted civ. 
S. No. 15-A of 1934 for reopening the partition. 
While these suits were pending the assessee 
instituted civ. s. No. l-B of 1939 for the recovery 
of the balance of Rs. 4 lakhs A interest thereon 
payable under the partition deed from 1 - 7 - 1932 , 
the whole amount having become payablo on 
13-6-1935 on default of three instalments. The 
total claim made was Rs. 5,73,137-13.0. 

[ 4 ] On 18-7-1940 there was a compromise of all 
these three suits according to which the first two 
suits were dismissed A in the last suit Seth 
Mathuradas paid Rs. 4 lakhs in cash. As regards 
interest the dispute was roferred to arbitration 
with full authority to the arbitrator to decido the 
question of interest in any way he liked. The 
arbitrator gave the award in these terms : 

“TakiDg into consideration tho arguments of both tho 
parties, their status, mutual agreement A dealings, 
business outlook, the existing rate of interest between 
leading business men A tho fact that no business man 
would allow his funds remain idle but would take an 
advantage of the samo, I give my award on these two 
questions that tho pltf. should be allowed interest on 
Rupees fourlakh3 A the rate of this interest would be fuur 
annas per oout per month on daily balance system (Kat 
mitti)”, 

Interost wu3 thus allowed from 1-7-1932 to 22 -12- 
1941, the date fixed by him for payment of tho 
interest thm calculated. It was further directed 
that if the full amount of interest was Dot paid 
on this date interest would continue to run at 
the same rate till the amount was paid in full. 
This amount of Rs. 1,12,084 was received by the 
assessee on 22-12-1941 and the suit was dismissed 
on 23-12-1941 as the olaim was thus fully satisfied. 

[5] Litigation expenses were deducted from 
this amount and the balanoe of Rs. 1,02,063 was 
assessed to tax in the assessment year 1943.44 as 
the previous year was 21-10-1941 to I 8 -H- 1942 . 
The assessee having unsuccessfully objected to 
this assessment before the Asst. Comr. of Income- 
tax and the Income-tax Tribunal, has sought this 
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reference and we are asked to express our opinion 
on the question 

' whether in tLe circumstances of the case the sum of 
Rs. 1,02,063 is income liable to tax under the Income- 
tax Act.” 

[6] The learned counsel for the applicant urged 
that the transaction embodied in the partition 
deed dated 26-5-1930 was one single and indivisible 
transaction and that whatever was payable there¬ 
under then or subsequently to a co-sharer would 
be capital. He contended that the income-tax 
authorities erroneously assumed that there were 
two agreements one of partition and the other 
of an advance of loan, and wrongly held that the 
sum in dispute was income. 

[?] At the time of the partition the parties 
•determined the values of the movable and im¬ 
movable properties and running businesses allot¬ 
ted to them. The properties were income-yielding 
properties. As stated above, as a result of ac¬ 
counting and set-off Seth Mathuradas would have 
been required to pay a net amount of Rupees 
3,92,336-3-0 to equalise the shares in partition but 
they arrived at an arrangement under which the 
assessee agreed to pay Rs. 1,07,663-13-0 imme¬ 
diately to Seth Mathuradas and the latter agreed 
to pay to the former Rs. 5 lakhs on terms and 
conditions above stated. If the assessee had re¬ 
ceived this sum of Rs. 5 lakhs he (to use the words 
of the arbitrator) 

“would not h;*ve allowed it to remain idle but would have 
taken advantage of the same by investing it in his busi¬ 
ness, moneylending or otherwise, and would have earned 
income, gain, or profit therefrom." 

Tho reason for entering into this arrangement 
for payment, a9 given in civil Suit No. l-B of 1939, 
is that it was not convenient for Seth Mathura¬ 
das to pay this sum in cash at once. He could 
have borrowed this sum from a bank or other 
source and paid it to the assessee if the latter had 
insisted. Instead of doing so he persuaded the 
a3iessee to allow him to pay by instalments in 
return for interest agreed for this accommodation. 
Without this agreement to pay return for the use 
of money the assessee would not have allowed 
his brother the concession to pay the amount by 
instalments. The question would therefore arise 
whether this in reality is interest. 

[8] There can be no doubt that there were two 
agreements between the parties though embodied 
in the same document: one by which division of 
assets was effected, and the other for the use of 
the amount belonging to one by the other in con¬ 
sideration of payment of interest and its return 
in the manner provided in tho partition deed. 
We are of opinion that the income-tax authorities 
have taken a correct view of the partition deed. 

[9] A working definition of ‘interest’ is given 
in Bell’s dictionary and it is as follows : 

“Interest of money may be defined to be the creditor’s 
share of the profit which the borrower or debtor is pre¬ 
sumed to make from the use of money. Otherwise stated 
it is a recompense to the creditor for being deprived of 
tho use of his money." 


I-T. Comb., C. P. & Bebab A. j, ^ 

It is unfortunate that the income-tax authorities 
and the Appellate Tribunal have not stated how 
the instalments and interest paid and received 
with the first two instalments were treated by 
Seth Mathuradas the assessee and the Income-tax 
authorities; and how the financial results of the 
partition and adjustments of cash were passed by 
them in their respective books of account. How¬ 
ever, the terms of the partition deed and circum¬ 
stances clearly establish that tho assessee was to 
receive and did receive interest, under an agree- 
ment, as recompense to him for being deprived 
of the use of his money which, if he had obtained 
on the date of partition, would have yielded him 
on investment interest or profits. Tho arbitrator 
has awarded interest on this basis. Thus the sum 
of Bs. 1,02,003 received by the assessee was called 
interest and was in reality interest. 

[10] Under the agreement in question interest 
was payable periodically and if the agreement 
bad been carried out interest would have been 
received every year and offered for assessment. 
The character of this periodical receipt or ex¬ 
pected receipt does not change by the fact that 
the debtor did not carry out the agreement and 
make payments periodically. This interest pay- 
able to the assessee is thus a periodical monetary 
return coming in with some sort of regularity or 
expected regularity from a definite source. 

[11] Amongst the assets received by the assessee 
at the partition there were several debtors of the 
moneylending business of the joint family. By 
the agreement Seth Mathuradas became one more 
debtor allotted to the assessee at the partition. 
The assessee continued the moneylending business 
even to the year of assessment. In this view the 
interest in dispute would be profits or gains of 
tho moneylending business of the assessee, the 
fruit of the tree of moneylending, to use the 
picturesque phrase used by their Lordships of the 
P. C. in Commr. of Income-tax, Bengal v. Shaw, 
Wallace d Co., 59 cal. 1343 : (a. I. B. (19) 19321 
P. C. 138). And we hold accordingly. 

[12] It is true that the Income-tax authorities 
have not treated this receipt as income from 
moneylending or any other business in Excess 
Profits Tax proceedings. They appear to have 
treated it as “income from other source. 1 ’ Whe¬ 
ther it is profits or gains of business or income 
from other source is really immaterial for the 
income-tax purposes as in either case it is liable 
to income-tax. We, therefore, propose to examine 
whether it can be income “from other source 
even if it be not income from business. 

[13] Under S. 3 read with 8. 4, Income-tax Act, 
all income, profits & gains, from whatever souroe 
derived, are liable to tax unless such income, 
profit or gain is exempted under tho Act. The 
income-tax is a tax on income & not on capital. 
Under s. 6 as it stood in the year of the assess¬ 
ment in question such income, profits & gains 
were chargeable to inoome-tax under the five 
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heads mentioned therein. The receipt in question 
does not fall either under salaries, income from 
securities or income from property. The receipt, 
if it is not a capital receipt, must fall under one 
or the other of the two remaining heads, namely 
profits or gains of business or income from other 
sources. Capital receipts are exempt from tax 
under S. 4 (3), cl. (vii) as they would ex hypothesi 
be casual & non-recurring. Capital receipts arc 
liable to tux only to tho extent included by the 
special definition in 8. 2 (6C) of the Act which is 
as under : 

“ ‘Income’ includes anything include! in 'dividend' as 
defined in cl (GA) A anything which uuder Eiplu. 2 to 
flub-s. (II of S. 7 is a profh received in lieu of salary for 
the purposes of that sab-section»A any sum deemed to be 
profits under the second proviso to cl. (vii) of subs. (2) of 
8. 10 A the profits of any business of Insuranos carried 
on by a mutual insurance association computed in ac¬ 
cordance with R. 9 in the Sdielulo." 

By a subsequent amendment, s. 12 (B), capital 
gains under certain circumstances are made liable 
to tax. 

. [14] Neither “incomo” nor “capital 1 ' is defined 
under tho Income-tax Aot. It is almost impossible 
to give a satisfactory definition of either as 
Pollook M. R. observed in Atherton v. British 
Insulated and Helsby Cables Ltd., (1925) 10 Tax. 
Cas. 155 : (1925-1 K. B. I2i): 

"What is capital A what is attributable to revenue 
account I suppose is a p izzling question to many ac¬ 
countants A I do suppose that it is not possible to lay 
down any satisfactory definition. M 

As pointed out in Laird v. Comr. of Inlanl 
Revenue, (1929) 14 Tax Ca9. 395 at p. 403 : 

“Whether a particular series of payments is income or 
not is prima facie a questiou of fact A not of law. for 
after alt the whole distinction between capital A income 
is one of convenience A depends on the origin, uafcure A 
oiroumstanccs of the payment.’* 

As Sandoram in his well-known commentary on 
tho Law of Income-tax in India says : 

•'As to nature of incomo we havo to seek guidance 
from judicial oronouncomouts which agaiu are based 
largely on commercial usage. Commercial usage, un¬ 
fortunately, is not altogether a reliable guide; and in 
practice there is no moro Liflling problem that faces a 
Commercial Accountant than the allocation of items as 
between Capital A Revenue. The concepts of Capital A 
Income have boon tho subject of close analysis by succes 
eivo generations of economic thinkers from tho time of 
Adam Smith, but tho concepts have been elusive A have 
defied analysis.** 

|( Their Lordships of the P. 0. have defined 
“inoomo" in Comr. of Income-tax, Bengal v. 
Shaw Wallace d Co., 59 cal. 1943: U.i.R. (19) 1932 
P. C. 188) which is a leading case on this point. 
Their Lordships observed as follows : 

1 The object of tho Indian Aot is to tax 'income 1 a 
term which it does not define. It is expanded, no doubt, 
into incomo, profits A gains’, but tho expansion Is more a 
matter of words than of subBtanco. Income, their Lord- 
shipe think, in this Aot, connotes a periodical monotiry 
return 'ooming in' with some sort of regularity orexpected 
regularity from dofinlte sources. The source Is not neces 
sarily one whloh ia expected to be continuously produc* 
live, but it must be one whoso object Is tho production of 
a definite return, excluding anything In tho nature of a 
[mere windfall. Thus income has been likened plotorially 
to the fruit of a tree, or the crop of a field. It is osaen- 


•ially the produce of something which i3 often loosely 
spoken of as'capital'. But capital, though p)seibly thel 
source in the case of income from securities, is ia mo3t* 
cases harPy more than an element in the process of pro¬ 
duction.” 

Cl6J The same definition has been affirmed by 
their Lordships ia Gopalsaran v. Comr. of 
Income-tax , B. £ 0., (1935) 3 I. T. B. 237 : (A.I.B. 
(22) 1935 P. C. 143) A in Kamakshya Narain v. 
Comr. of Income-tax , B .£ 0., (i943) 11 I.T.R. 513 
at p. 5-22: (a. r. r. (30) 1913 P. c. 151). It has been 
followed by the Allahabad H. C. in .1. U. John 
v. Comr. of Income-tax , (19:8) 6 I. T. H. 434 : 
(a. i. R (2.3) 1938 ALL. 4G4 S. b ). In the Shaw 
Wallace case , (59 fa!. 1313 : A. I. R (19) 1932 
P. C. 138) their Lordship were considering 
the question whether ‘some sort of solatium" 
paid to selling agents for tho compulsory cessation 
of their oil agencies was business iucomo as con¬ 
tended by tho taxing authorities, A the answer 
was in the negative as the sums were not receipts 
arising from carrying on tho oil agency business. 
Their Lordships did nit hold it to be ‘income’ A 
added that the above reasoning would apply 
equally if it was sought to be taxed as income 
from other sources. 

[17] In Gopalsaran v. Comr. of Income tax, 
B. £ 0 ., (1935) 3 I, T. R. 237 : (A. I. R. (22) 1935 
P. 0. 143) the assessoo had transferred his interest 
in certain properties in consideration of a lump 
sum A of discharge of certain debts A of paymonfc 
to him a life annuity of Rs. 2.40,000 a year. The 
question was whether this annuity was a capital 
receipt, being a deferred consideration of the 
transfer, payable by instalments or income. Their 
Lordships held it to be incomo A incomo taxable 
under S. 12 of the Act: 

“As the source of the Jib annuity is the covenant. 
The life annuity is tho product of one of the items (vu., 
the covenant) which tho applt. has taken in exchange for 
tho estate.” 

They repellod the argument that “tho words 
‘income, profits A grins' in S. 12 (l) of tho Act 
must bo construed as including only such income 
as constitutes or provides a profit or gain to the 
recipient” They held that tho word ‘income* ia 
not limited by the words ‘profits A gains’. Any¬ 
thing which can properly be described as inoome ia 
taxable under the Act unless oxprossly exempted, 

[18] In Kamakshya Narain Singh v. Comr. 
of Income-tax , B. £ 0., (1943) ll I. T. R. 513 : 
(a. I. R. (30) 1943 P. 0. 153) the question was whe¬ 
ther royalty on coal minos is a capital receipt or 
income. It was there contended for tho assesses 
that it was a price of coal extracted by the lessees 
at their cost A that such price is by its nature & 
quality capital A not income. Tho loases in that 
case provided for payment of a minimum royalty 
every year whioh was payablo oven if no coal was 
extracted. Their Lordships held that: 

"Royalties are periodical payments to be made by the 
lessee under his covenants in consideration of the various 

booofits whioh ho is grauted by the lessor.The 

aotual acquisition of tho property in a particular ton of 
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coal at the moment when the lessee has cut A taken 

away the coal is odIj the final stage.The royalties 

are clearly not capital but income within the meaning of 
the Act, whatever may be the exact definition of that 
word in the Act." 

It is true that their Lordships held that the 
royalties cannot be regarded as profits or gains 
from business & that the source of royalty may 
properly be deemed to bo the lessee's covenant 
to pay it & hence royalty falls under “other 
source". 

[19] Their Lordships observed that: 

‘‘Income is not necessarily the recurrent return from * 
definite source though it is generally of that oharacter 

.The multiplicity of forms which income may 

assume is beyond enumeration." 

It is, therefore, not possiblo to have any scientific 
definition of income. This is evidently the reason 
why it is not defined in the Act. 

[20] The learned counsel for the assessee has 
nrged that the receipt in question is not income 
but capital as it is an accretion to his capital of 
Bs. 5 lakhs A has relied on Comr. 0 / Income-tax, 
Bengal v. Mercantile Bank of India, Ltd.,l.h.n. 
(1937) 1 Cal. 1£0 : (A. I. R. (23) 1935 P.C. 238) A 
Comr. of Income-tax, Burma v. J. I. Milne, 
(1934) 2 I.T.R. 25 : (A. I. R. (2l) 1934 Rang. 4 S.B.). 
Money in the form of currency does not appro- 
oiate in value in terms of tho same currency, 
though its purchasing power alters. The case of 
movable property like shares is different. If a 
person who does not carry on business in shares 
makes an investment A that investment appre¬ 
ciates in value on account of the increase in the 
price of shares in the market, the increased value 
will not be income but capital if the shares ure 
sold at the enhanced value. The dividends earned 
during tho period will be income. The apprecia¬ 
tion in value must be capable of being measured 
in terms of money. The sum of Rs. 5 lakhs re¬ 
mained unaltered. Unless the amount is used for 
Borne business or otherwise invested, the owner 
will not get anything more than 5 lakhs at any 
subsequent time. The use of money brings in a 
return & that return is income. The sum in dis¬ 
pute was received by the assessee not because the 
Bum of Rs. 5 lakhs kept or allowed to remain with 
Beth Mathuradas appreciated in value by the 
more custody of Seth Mathuradas but it was the 
amount paid as return for the use by Seth 
Mathuradas of the money of the assessee. There¬ 
fore, tho sum in dispute can in no sense bo called 
an accretion to the sum of Rs. 6 lakhs & thus a 
capital receipt. 

[21] In Comr. of Income-tax, Bengal v. Mer. 
cantile Bank of India, Ltd., I.LR. (1937) 1 Cal. 
180 : (A.I.R. (23) 1936 P. 0. 238) the Comr. of In- 
oome-tax, Bengal, contended that the debentures 
issued to tho trustees of the assessee, Sir David 
Yule was income liable to tax. Theso debentures 
wero issued in the ‘previous’ year ending 31-3 1931 
& tho amounts secured by them were made repay¬ 
able at the latest on 31-12-1940. These debentures 


were in fact all redeemed prior to the end of 
February 1933. They were issued under tho fob. 
lowing circumstances : 

“The companies in whioh the asse9seehada controlling 
interest had very large accumulations o( undistributed 
profits. The trustees of the estate of the assessee had to 
make very heavy outgoings both in United Kingdom A In 
India in relation to the estate of the assessee A it was to 
provide funds far such duties that a scheme wa< devised 
whereby the accumulated profits would oome into their 
hands A be available for the purpose of meeting Buob 
charges.” 

Their Lordships wero of the opinion that the 
issue of these debentures was not distinguishable 
from the case of issue of bonus sharee & the re¬ 
ceipt of debentures by the assessee was not inoome 
but a capital receipt. They were of the opinion 
that the personal motive or purpose of the indi¬ 
vidual share holders even if they had a control¬ 
ling interest in the company was irrelevant A 
that if it was made out that the company had in. 
fact capitalised the accumulated profits, the de¬ 
bentures issued would be capital receipt. Th» 
learned counsel for the assessee pointedly drew 
our attention to the above passage & contended 
that the receipt in dispute was a capital receipt- 
We do not find any support in this ruling for hia 
submission. It is applicable to the sum of Ra. 6 
lakhs the assessee received in partition but not ta 
the subsequent interest he received in the assess¬ 


ed year. 

[22] In Comr. of Income-tax, Burma v. J. /- 
r ilne, (1934) 2 I.T.R. 25 : (A. I. R. (2l) 1934 Rang. 
S.B.) it was held that tho advance by the aesee- 
e was in no sense a business transaction & h& 
ok the chance of repayment of this sum lent in 
10 event of the property being sold & a profit 
icruing from the proceeds of tbo sale. This waa 
jither income from business nor from other 
mrce. Even if this view is correct, it is of no 
ilp to the assessee as the facts are entirely 
fferent. 

[23] Tho learned counsel for the assessee next 
intended that the sum received by him was 
images awarded by the arbitrator for wrongful 
ithholding of his money by Seth Mathuradas. 
; e submitted that tho assessee did not receive 
le amount under the partition deed but under 
le award dated 20-12 1941. The receipt * thuB 
quidated damages & not interest. He contended 
, tho alternative that even assuming that tne 
,m was awarded on the basis of the agreement 
ated 26-5-1930 it is liquidated damages under 

74, Contract Act. 

[24] There are no facts to support the conten. 
on of the learned counsel. There is nothing| m 
10 , artition deed or in the facts as found A skated 
, the statement of the case that any compensa- 
on or damages were agreed to be paid bySeto 
[athuradas for settling the partition 
micably. It is clear as daylight that Seth 
[uthuradas had to pay this amount as a result! 
f accounting at the partition. He could not oon- 
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venienfcly pay it without affecting hi3 business, Sc 
to use the words of the arbitrator, 4 no business 
man would allow hi3 funds to remain idle but 
would take advantage of the same.” This is there¬ 
fore a case in which M wanted to uso moneys 
belonging to G to which the latter was imme¬ 
diately entitled, & G would not allow such use 
unless he gets suitable return for tho use. There¬ 
fore the parties camo to an agreement that M shall 
have the use of the moneys if he agrees to pay 
hire (return) for the use & such hire we call interest. 

[25] Under the partition deed partition was 
complete when the property was divided & pay¬ 
ments to be made by each party ascertained & 
made payable. Thus the partition was made in 
equal shares Sc each party was entitled to enforce 
the terms of the partition deed. The moneys pay- 
able under tho partition deed would thus be debts 
due by one to the other. A debt is an ascertained 
sain of monoy duo under an express or implied 
agreement & interest is the return for the use of 
money. Interest is payable under a contract ex¬ 
press or implied or by a usage or under somo 
statutory provision or under the Interest Act, 
xxxil [32] of 1839. The Interest Act provides that 
upon all debts or sums certain payable at a cer¬ 
tain time or otherwise, interest can be claimed 
under certain circumstances provided in the Act. 
To earn interest it is not necessary that a loan at 
interest must be advanced. 

[26] It is not known what dispute regarding 
interest was really raised by Seth Mathuradas in 
Civ. s. No. l-B of 1939 Sc what considerations led 
to tho compromise Sc reference to arbitration. 
However, on proper construction of the compro- 
mise petn. it appears that only the question of 
rate of interest was referred to arbitration though 
the award creates an impression that the question 
of liability for interest was also referred to the 
arbitrator. The award of the arbitrator, the mate¬ 
rial portion of whioh is reproduced in para. 4 
above, lends no support to the contention that he 
was awarding interest by way of damages for 
wrongful withholding of money by Seth Mathura¬ 
das. 

[27] In Schulze v. S. W . Bensted , (1918) 7 Tax 
Cas. 30, it was held that : 

"Tho trustees were deprived of the use of the amount 
rightfully belonging to tho trust estate, k if they hai had 
it, presumably they would have invested it, k if they had 
invested it, presumably it would have yielded thorn 8 J per 
cent. k therefore as recompenie for being deprived of the 
use of this trust monoy they had awarded to them the 
gum whioh it would have earned in their hands if plaoed 
in a proper trust investment. That appears to mo to 
make it okar that this was Interest in the proper sense 
of the word k not liquidated damages," 

It was further held that the penal interest at 5 
per cent, per annum awarded by the lower Ct. 
oould only be awarded on proof that the trustee 
had committed fraud or had misappropriated trust 
money to his own use & that in the absenoe of 
proof of fraud or misappropriation the trustee 
' should be ordered to pay suoh legal interest as he 
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would have earned which was per oant. per 
annum in those days. It is therefore clear that 
the sum that was awarded wa3 interest & not 
damages. 

[28) The learned counsel for the assesseo relies 
on Coinr. of Income tax , B. <£* (J. v. Prayag- 
kumari Debi, 19 Pat. 18*3: (A. I. R (26) 1939 Pat. 
662 S B.), Behari Lalv.Cmr. of Income-tax , 
C. P. A O. P., I. L. R. 11941) i*LL 54: (A. I. R. (28) 
1941 ALL. 135) 4 B. N . Ely. Co. Ltd. v. Ruttanji 
Ramji , I. L. R. (1938) 2 Cal. 72 : (A. I. R. (25) 1938 
P. c. 67.) In Comr. of Income tax , B. A 0. v. 
Rani Prayag kumari Debi , 19 Pat. 186: (A. I. R. 
(26) 1939 Pat. 662 s. B.) the assesses sued Raja 
Sheoprasad Singh for possession of an impartible 
estate known as ‘Jharia Raj* together with cer¬ 
tain moveables Sc for damages for their wrongful 
detention. These movables were claimed in the 
alternative as the self-acqui9itions of the late Raja 
to which she was solely entitled k which the 
deft, had wrongfully taken & retained. It was 
ultimately held that the deft, was the rightful 
successor to the Raja, that the assessee was enti¬ 
tled to maintenance, that the movables in dispute 
were inherited by the assessee on the death of the 
late Raja, k that they were wrongfully detained 
by tho deft. As a result a decree was passed for 
the return of the movables Sc in the alternative 
for their value & for damages for wrongful deten¬ 
tion of the movables. The decree was compro¬ 
mised k it was agreed that the repayments made 
should be appropriated towards the value of the 
movables Sc damages in the proportion of 6 to 10. 
The question arose whether the sum of Rs. 62,500 
received in the relevant account year as damages 
were liable to tax. Their Lordships answered 
this question as under : 

"The amount of Re. 62,500 was received as damages 
for tho wrongful withholding of possession of the movable 
properties by the deft (as held by their Lordships of the 
P. O. while delivering judgin nt in the Jharia Raj caw, 
Shiba Prasad Singh v. Prayag Kumari Dtbi. 59 I. A. 
331 at p. 357 : (A. I. R. (19) 1932 P. O. 216). The Raja 
was bound under no contract to pay any interest to the 
Rani for these properties. Indeed the Raja was claiming 
the properties as his own k h\s title to retain possession 
of the3e properties was ultimately di*pos*d of by a deoree 
of tho Ct. confirmed by their Lordships of the Judioial 
Committee." 

[29] We are of the opinion that this case affords 
no assistance to tho assessee. As observed by their 
Lordships, the basis of liability was the tortious 
aots of Raja Sheoprasadsingh, k what was decree 
was damages for such aots. The basis of the lia¬ 
bility in the present oase is the agreement to pay 
interest. There is nothing on the record to show 
that the liability under the agreement was dis¬ 
puted by Seth Mathuradas. No doubt, the oom. 
promise petn. authorises the arbitrator to settle 
the question of interest in any way he liked. In 
fact, he had framed two questions : (i) whether 
interest should be allowed, & (ii) what should be 
its rate. On a true construction of the compro¬ 
mise petn. there was no room for the first quea* 


412 Nagpur All India Reporter Ltd. 

tioD. The award makes it clear that the agreement 
was not given a go-by but the liability under the 
agreement was reduced taking into consideration 
other circumstances as reproduced in para. 5 
above. Thus, this is not a case'of wrongful deten¬ 
tion of movable property but payment for the 
use of money by Seth Mathuradas under an 
agreement. 

[30] In Behari Lai Bhargava v. Comr. of 
Income-tax , I L. R. (1941) ALL. 54 : (a. i. r. (28) 
1941 ALL. 135) it was held 

"that the interest awarced under S- 2S, Land Acquisition 
Act i3 compensation for the loss of the owner’s right to 
retain p^sscsrion of the property acquired till full compen* 
sation is offered. In other words, it is damages assessed 
in terms of interest for less of possession of the property 
up to the date of receipt of consideration." 

The correctness of this decision was doubted 
in Comr. of Income-tax , Madras v. Narayanan 
Chettiar , (1943) n I. t. r. 470 : (a. i. r. (30) 1943 
Mad. G82). The case does not in any way help 
the as8essee. 

[31] In B. N . Rly. Co. Ltd. v. Ruttanji Ramji 
I. L. R. (19381 2 Cal. 72 : (A. I. R. (25) 193S P. C. 07) 
it has been held that in the absence of any usage 
or contract, express or implied, or of any provi¬ 
sion of law to justify awarding of interest on the 
decretal amount for the period before the institu¬ 
tion of *the suit, interest for that period cannot 
be allowed by way of damages. It would thus 
appear that the receipt in dispute of interest 
payable under contract not in any sense be by way 
of damages. 

[32] Following Schulze v. S. W. Bensted , (1918) 

7 Tax Cas. 30, a distinction is drawn between 
interest 4 damages in Comr. of Income-tax , 
Madras v. Narayanan Chettiar,{ 1943) 11 I. T. R. 
470 : (A. I. R. (30) 1943 Mad. 682). In Comr . of 
Income-tax , Madras v. Narayanan Chettiar , 
(1943) 11 I. T. II 470 : (A. I. R. (30) 1943 Mad. 682) 
the facts were that on the death of a partner, 
leaving two minor sons, the other partner con¬ 
tinued the business with the assets of the firm. 
The share of the deceased partner in the assets 
was ascertained but was not paid. On the eons 
attaining majority, a panehayat was held to decide 
what interest-should be paid on the amount found 
due to the deceased 4 the amount awarded was 
received by the assessee. It was sought to bo 
assessed. It was held that the receipt was interest 
k not by way of damages for wrongful detention 
of money because in the eyes of equity that in¬ 
terest which the other partners must have earned 
or must be deemed to have earned by the use of 
the money of the assessee, rightfully belonged to 
the assessee. Under S. 37, Partnership Act, the 
outgoing pat-nr. is entitled to a share of the 
subsequent profits earned with his capital or to 
interest at 6 per cent per annum on his money. In 
either case it is income liable to tax. This case is 
analogous to the present case. 

[33] The learned counsel for the assessee con¬ 
tends that the receipt was of a casual 4 non- 
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recurring nature k not liable to tax 4 relies on 
A • U, John v. Commissioner of Income-tax, I.L.R. 
(19*8) ALL. 691 : (A. I. R. (25) 1938 ALL 464 S.B ).’ 
In that case the Agra United Mills Ltd. was sold 
in -auction for Rs. 20,80000 in execution of a 
decree of the debenture holders for recovery of 
Rs. C2,00,000. No cash proceeds were received. 
The sale amount was sot off against the decree! 
The assessee held Rs. forty lakhs of debentures 4 
the other ten lakhs were held by his brother 
Mr. G. A. John. The assessee was appointed 
auctioneer. A poundage fee of Gi per cent, on the 
sale proceeds was payable to Govt, under the rules; 
but the Ct. had the power to allow commission to 
the auctioneer up to five per cent. The Ct allowed 
the assessee 5 per cent, as commission 4 pay l£ 
per cent, as poundage-fee. The question arose 
whether this commission of 5 per cent, amounting 
to Rs. 1,04,000 was liable to tax. Their Lordships 
held that 

“the assessee in fact received nothing at all. The mills 
were 6old at a price a long way below the sum owed to 
the debenture-holders. The Ct. considered it equitable to 
relieve the debenture-holders of the payment of autioneer’s 
commission the auctioneer being one of the debenture- 
holders. In the circumstances it would be unreasonable to 
regard the re!i°f to the debenture-holders as income .... 
In any event it did not arife out of any business or exer¬ 
cise of vocation or occupation 4 it was of a casual or non¬ 
recurring nature ’’ 

This is clearly ‘distinguishable from the present 
case on our finding in para. 11 above. 

[34] In conclusion, we answer the question 
referred to us in the affirmative. The assessee 
shall bear all costs of this reference. Counsel's 
fee Rs. 100 for the Comr. 4 Rs. 500 for the asses¬ 
see. A copy of this judgment be sent to the 
Appellate Tribunal under S. 66 (6), Income-tax 
Act. 

D.R.R. Reference answered. 
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Mudbolkar J. 

All India Reporter Ltd., Bombay — Appct. v. 
D. D. Datar — Non-Appct. 

Civil Rtvn. No. 219 of 1949. D/- 23-12 1949. 

(a) Civil P. C. (1908), O. 6, R. 2 — Inconsistent 

P The statement in the written statement that the plfcf. 
was in fact dismissed by the deft, is not inconsistent 
with tho deft.’s admission that the pltf. s services were 
terminated by consent. For dismissal itself is only one of 
the ways of terminating service. [Para 5] 

( Anno. C. P. C., O. 6 R. 2 N. 5. 

(b) Civil P. C. (1903), O. 6, Rr. 2, 16-Inconsistent 
pleas —Duty of Ct- 

The Ct. cannot ignore the speci6o pleading of tho party 
4 deny it the right given by law to defend itself by raising 
an available plea. Even when a pleading contains pleas 
which are apparently inconsistent or irreconcilable, it is 
not open to tbe Ct. to ignore one plea 4 act merely on 
the basis of another plea. The proper courso for the Ct. 
in 6uch a case would bo to require the party pleading to 
remove the inconsistency either by giving further or 
better particulars or by setting out his pleas in the alter- 
native. „ [P arft 5 1 

Anno: 0. P. 0.. O. 6, R. 2 N. 5, R. 16 N. 1. 
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(c) Civil P C. (1908), 0. 6, R. 16 - Scope of. 

The jurisdiction which is given to the Ct by 0. 6, 
R. 16, is one which ought to be exercised with great care 
& caution. Pleadings ia a written statement ought not to 
be etruok out unless it is clear beyond all reasonable 
doubt that the allegations which a deft. ha3 made are 
euch as cannot atfurd a defence to the action wilh the 
result that if they are aliowed to stay upon the reojrd, 
the trial of the suit mast be unnecessarily delayed. 

[Para C] 

Anno. C. P. C., 0. 6 R, 16 N. 1, 4. 

(d) Master & servant — Dismissal — Justification. 

Justification of dismissal can bsshown by proof of facts 

ascertained subsequent to the date of dismissal or on 
grounds differing from those alleged at the time. 

[Para 9] 

(c) Civil P. C. (1908), O. 6, R. 17 - Amendment at 
late stage. 

If a point is material, then, surely, the party ought to 
be allowed to urge it, particularly so when it leals with 
the piinciple oq which accounts have to be token A it is 
essential that all principles on which accounting has to 
be made have to be set i ut iu the preliminary decree. If 
the appln. for amendment is made Hto the puity may be 
Baddled with costg. [Paras 11,13j 

Anno. C. P. C., 0. G R. 17 N. 2,11, 13,15. 

11. K. Manohar — for Appzt.; 0. S. Padhyt — for 
Hon Appel. 

Order. — This is an appln. for rovn. of two 
orders of the Ct. of the Addl. J. to First Civil 
Judge, Class I, Nagpur. One of those orders is 
under 0. 6, R. 16, C. P. C., striking out certain 
pleadings of the appet., who is a deft, to the suit, 
A striking out the issues raised on tho basis of 
those pleadings. The second order is ono reject- 
ing the appet’s appln. for amendment of his 
written statement. 

[2] Tho claim in the suit is for remuneration 
alleged to be due from the appet., which is a law 
publishing concern, to the non-appefc. for the 
period between 1-4-1945 A 1-11.1945. Under the 
terms of the agreement between the parties the 
non-appet. was to be paid a salary per year equal 
to G per cent, of the gross sales effected by the 
appet. in the year, or a sum of Rs 24,000 which¬ 
ever is greater, as from 1-4-1943. The non-appet. 
alleged in para. 9 of his plaint that his services 
were terminated by the appot. with his consent 
on 1-1L1945 & that the right of notice was waived 
by both the parties. This fact is admitted by the 
appet. in para. 2 of its written statement. It 
raised various defences to tho suit, one of whioh 
was that the non-appet. was in fact dismissed 
from service A that as he was guilty of mis con- 
duot, negligence eto., he was not entitled to claim 
any remuneration in respeot of the broken period 
of his servioe. 

[3] Issues 6 A 6 were framod by the Cb. below 
to cover these pleadings. After framing the issues, 
the oase was set down for settling date. Oq that 
date, the appot. gave a list of 127 witnesses, a 
largo number of whom were to be examined on 
commission at various places in the country. 
Most of these witnesses were to be examined on 
the points bearing on Issues 5 A 6. The non- 
appot., therefore, made an appln. for striking out 
the pleadings under 0. 6, R. 16, C. P. 0., A another 


appln. for striking out the issues raised on the 
basis of these pleading*. The lower Ct. allowed 
these applns. on tho ground that the pleadings 
contained in para. 6 of tho written statement aro 
"irrelevant, unnecessary & scandalous 4 they would 
embarass the pltf. & would tend to delay inordinately the 
trial of this flint.'* 

U] In para. 3 of its order the lower Ct. has 
observed: 

“It i3 also patent from the pleading of the deft, that 
the pltf. wag not dismissed from service by the deft, on 
the reason of the pltf'a improper conduct or gross negli¬ 
gence or unfriendly activities against the deft. In fact 
the pltf.'s allegation in para. 2 of the plaint that his 
services were terminated with his consent from 1-11 1915 
has been unambiguously admitted by the deft. Therefore, 
in my opioion, the reason for dismissal i3 hardly relevant 
for the present case. The deft, has not dismissed the 
pltf. for any of these reasons.*' 

[5] Tho lower Ct. has quite obviously over¬ 
looked the material part of the pleading in para. 6 
of the written statement tint the non-appet. was 
in fact dismissed by the appet. It is true that the 
appet. admitted the contents of para. 2 of the 
plaint which made no mention of the word 
'dismissal' A referred only to the termination of 
the services. In the light of that statement, it 
would therefore be open to the Ct. when occasion 
arises, to accept or not to accept the appet.'s con¬ 
tention in para. 6 of his written statement that 
the non-appet. was actually dismissed by it from 
service. But certainly the lower Cb. could not 
ignore the specific pleading of the appet. & deny 
it the right given by law to def« nd itself by rais¬ 
ing an available plea. Even when a pleading con¬ 
tains pleas whioh are apparently inconsistent or 
irreconcilable, it i3 not open to the Ct. to ignore 
one plea k act merely on the basis of another 
plea. The proper course for tho Ct. in such a case 
would be to require the party pleading to remove 
the inconsistency either by giving further or 
better particulars or by setting out his pleas in 
the alternative. In the present case, however, the 
statement of the appet. in paia. 6 that the non- 
appet. was in fact dismissed by him is not incon- 
sistent with his admission that the non-appet.’s 
services were terminated by oonsent. For, dis¬ 
missal itself is only one of tho ways of terminat¬ 
ing service k can therefore be described as a 
termination of service. 

f6] As has been observed by a D. B. of the 
Calcutta H. 0. in Tennent v. Mitchel, A.l.R. (12) 
1925 cal. 860: (88 I. C. 435), the Ot. should not, as 
a rule, decide an important point as to the reie- 
vanoy of any matter on an appln. to strike out 
the matter as irrelevant. The jurisdiction whioh 
is given to the Ct. by 0. 6, R. 16 ia one whioh 
ought to be exercisod with great care k oaution. 
Pleadings in a written statement ought not, ao. 
oording to the learned Judges, to be struok out 
unless it is oloar beyond all reasonable doubt that 1 
the allegations whioh a deft, has made are suoh 1 
as cannot afford a defence to tho action with the 1 
result that if they are allowed to stay upon the! 
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record, the trial of the suit must be unnecessarily 
delayed. I am in respectful agreement with their 
observations. 

[7] The question therefore is whether in this 
case it can be said with absolute certainty that 
the particular defence which has been struck out 
by the Cbelow is entirely untenable. It is said, 
on the authority of the decision in Tikiram v. 
Gendalal, 30 N. L. R. 173: (A. I. R. (20) 1933 Nag. 
247), that it is untenable, but a careful perusal of 
the decision would, however, show that it does 
not support the non-appct.’s contention. In that 
case, the servant, who was to be paid his wages 
yearly, had served his master, apparently, for the 
full year k the master had deducted part of his 
wages on the ground that ho had left some duties 
unperformed. It was held, k with respect quite 
rightly, that the master was not entitled to make 
the deduction The question whether a master 
would have a right to refuse payment of wages 
for a broken period on the ground of misconduct 
was not before the learned Judge. No doubt, there 
are certain observations in the judgment which 
may lend support to the contention put forward 
on behalf of the non appct. but it is clear that 
those observations have to be read aloDg with the 
decision in Uealey v. Societe Anonyme Fran - 
caise Rubastic , (1917) 1 K. B. 946: (86 L. J. K. B. 
1254) on which the learned Judge had placed reli¬ 
ance. In that case, the dismissed servant was 


rule applies m the case of a servant summarily dismissed 
13r ca ' J5e : w hen, as appears by all the circum- 

s :ance S of the case, wages are earned daily & accrue due 
as earned, the servant is entitled to be paid the amount 
actually e arned even though he has left without proper 
notice or is properly dismissed.” ^ 

Further, as illustrated in para. 258 of the same 
volume, it i3 stated that it is not necessary that the 
mister dismissing a servant for good caueo should 
state the ground for such dismissal k also that 
if good ground existed in fact, it is immaterial 
whether or not it was known to the employer at 
the time of the dismissal. Thus justification of 
dismissal can be shown by proof of faots ascer- 
tained subsequent to the date of dismissal or on 
grounls differing from those alleged at the time. 

[ 10 ] Such being the law, it is cleir that the 
lower Ct. had no jurisdiction to strike out the 
appet.’s pleadings k the issues arising out of those 
pleadings. It is possible that the particular defence 
taken by the appct. was so taken with the idea of 
prolonging the trial, but as it is a defence availa¬ 
ble at law, it cannot be shut out merely on the 
ground that the trial will be delayed. If the appct. 
resorts to any tactics which may prolong the 
trial, the Ct. is not powerless. For, in the matter 
of granting adjournments, it can always impose 
conditions; or, agiin, if it is satisfied that the 
appct. is negligent in the matter of procuring the 
attendance of its witnesses, it can refuse adjourn¬ 
ment Further, in the matter of issue of comrais- 


not allowed to recover any wages for the broken 
period. 

[8] In Smith’s Law of Master k Servant, 
Edn. 8, it is observed at pp. 142-143 as follows: 

“When a servant whose wages are due periodically, re¬ 
fuses to perform bis part of the contract. k serve hi6 
master in the manner contracted for. or so conducts him* 
self that the master i6 justified in discharging him with¬ 
out notice, he is not entitled to be paid any wages forthat 
portion of time during vbich he has served 6ince the last 
periodical payment of wages. That i9 to say, if a servant 
whose wages are only due yearly abscond from his master, 
or is rightfully discharged before the expiration of the 
year, he could recover nothing for services rendered previ¬ 
ous to such departure or discharge. And the same princi¬ 
ple would apply to the case of a quarterly, monthly or 
weekly hiring. In any of such cases, if the servant fail to 
perform his part of the contract, or be rightfully discharged 
at any intervening period between the daje when his 
wage6 are due, he can recover nothing for the broken 
period of service. This is upon the principle that the aon* 
tract was an entire contract, A* the performance of the 
service for the whole time agreed upon was in the nature 
of a condition precedent to the right to recover any wages. 
It is a general rule, applicable to all contractu, that vhere 
the pltf. has contracted to do an entire work for a specific 
sum he can recover nothing unless the work be done, or 
it can be shown that it was the deft’s, fault that the 
work was incomplete, or tb it there is somethirg to justify 
the conclusion that the parties have entered into a fresh 
contract.” 

[9] Then in vol. 22 of Halsbury’s Laws of 
England (Hailsham Edn.) para. 223, there is the 
following statement of law : 

“If a servant voluntarily leaves his service without 
proper notice he cannot recover any wages for woik done 
during the broken period of his hiring, for his wages only 
become due at the end of each period of hiring. The same 


8ions, the Ct. has undoubtedly discretion. For, if 
the Ct. is satisfied that a party is merely abusing 
its authority to issue process for the examination 
of witnesses on commission, it can refuse to issue 
a commission. Of course, this power ot the Ct. 
ha* to be used sparingly Aonly where it is satisfied 
that its process is sought to be abused, but the 
fact remains that there is such a power in the 
Ct. In the circumstances, the grounds given by the 
learned Judge of the lower Ct. do not appear to 
me to be at all valid for striking out the plead¬ 
ings & the issues. 

[ 11 ] This disposes of the appln. in so far as it 
relates to striking out the pleadings k the issues. 
It now remains to consider the appln. for ami nd- 
ment. The ground on which this appln. has been 
rejected is that the appct. now wants to intro¬ 
duce a new cise, k that too at a late stage. No 
doubt the appln. has come somewhat late but it 
cannot be characterised as having being made 
inordinately late. The learned counsel for the 
non-appet. admits that the points sought to be 
raised in the appln. could bo raised at the time 
of taking accounts k after a preliminary decree is 
passed. This means that he admits that the point 
is material. If the point is material, then, surely, 
the appct. ought to be allowed to urge it, particu¬ 
larly so because it deals with the principle on 
which accounts have to be taken k it is essential 
that all principles on which accounting has to be 
made have to be set out in the preliminary decree. 
The lower Ct. therefore, in my opinion, errone- 
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craaly declined jurisdiction to allow the amend¬ 
ment. 

[ 10 ] For these reasons, I allow the appln. for 
ravn. & direct that the lower Ct. shall restore 
para. 6 of the written statement as well as issues 5 
Sc 6 & shall allow the amendment of the written 
Btatement sough’; to be made by the appct. 

tisl Since the appct. delayed his appln. for 
[amendment, I direct that it will pay Rs. 100 as 
oosfca to the uon-appct. In the particular circum- 
etanoes, I direct that the appct. will get only half 
tiifl costs of this revn. appln. 4 bear the rest. The 
non-appct. will bear his own costs. Counsel’s fee 
in this Ct. Rs. 25. 

DM. Revision allowed . 

A. I. R. (38) 1951 Nagpur 415 [C. N. 129.] 

V. E. Sen J. 

Maruti Gopalrao—Deft.—Appct. v. KhushaU 
rao Narayanrao it others—Pltf s.—Non-Appcts. 

Civil Revn. No. 472 of 1946, D/- 30 11-1949. 

(a) Civil P. C. (1908), 0. 41, R. 20 - Recourse to 
8. 151 where matter falls within 0. 41, R. 20 — R. 20 
whether exhaustive-C. P. C. (1908), S. 151. 

Where the matter falls within the purview of 0. 41, 
R. 20, there would be no scope for the exerotee of inherent 
powers under 8. 151 of the Code. However, the matter of 
addition of parties to an appeal in all circumstances is 
not solely governed by the provisions ol 0. 41 R. 20. 

[Para 9] 

Anno. 0, P. 0., 8. 151, N. 1 and 2; 0. 41. R. 20 N. 8. 

(b) Civil P. C. (1908), 0. 41, R. 20 — Omission to 
joint party to appeal through mistake-Ct.’s power 
to allow joinder under S. 151—Civil P. C. (1908), 

8. ISi. 

The language of 0.41, R. 20 does not warrant the 
wiew that it is exolasivo or exhaustive so as to deprive a 
Ot. of its right to exorcise its inherent powers in special 
drmnnstanoes. Section 151 is really intend.d to prevent 
4h« Ota, from being rendered impotent by any om’Bsion 
In the Code. Where, therefore, the omission to join a 
farty as resp. to an appeal is on enquiry found to be due 
to a 6ona fide mistake, the appollato Ot., in the exrroiso 
Of lte inherent powers under S. 161, can add parties left 
out in the appeal. Rule 20 of 0. 41 does not prohibit suoh 
• ooarse: A.l.R. (31) 1944 Lah. 76 (F.B.). Di3s*nf.;A.I.R. 
(14) 1927 P. C. 252, Dis/.; Case Law Refd. (Para 10] 

Anno, 0, P. 0., S. 161, N. 2; 0. 41, R. 20 N. 8. 

if. R . Bobde <tV.V. Kclkar—for Appct .; R. S. Dabir 
—for Non Appcts. 

Order. — The deft. Maruti seeks revn. of the 
order, dated 3 10-1946, rejecting his appln. for 
joining Tanabai (pltf. 3) 4 Gangabai (pltf. 4) as 
reaps, in the appeal passed in civ. App. No. 22-A 

of 1946. 

[2] The relevant facts are: Narayanrao, father 
of Khuahalrao 4 Nilkanthrao, pltfs. l & 2, & 
husband of Tanabai Sc Gangabai, pltfs. 3 4 4, was 
the original pltf. He instituted a suit on 1-8 1944 
lor possession of the property described in Seh. c, 
•of the plaint & for payment of rs . 2000 as mesne 
profits. His oase was that Gangaram 4 Gopalrao 
(father of deft. Maruti) were his brothers. His 
lather Daduji died in a state of jointness with 
him & hi a brothers. Gopalrao died in about 1904 
ta a state of jointness with the pltf. St Gangaram. 
At hia death he left behind two sons, the deft. 


Maruti & Shamrao. A partition was effected 
between Narayanrao, Gangaram, Maruti & Sham¬ 
rao on 28-1-1908. The property shown in 
Sch. A was allotted to Gangaram. After the date 
of partition, the parties enjoyed their shares of the 
property separately as their own property. Sham¬ 
rao died shortly aftor the partition in a state of 
jointness with the deft. Maruti who became the 
sole owner of the property allotted to him & hia 
brother. Gangaram died on 11 -12-1936 without 
leaving any issue or widow. Narayanrao being 
the nearest heir of Gangaram was entitled to in¬ 
herit all his property shown in Sch. B. The deft, 
had wrongfully taken possession of a part of 
Gangaram s property described in Sch. C. Nara¬ 
yanrao died on 6-8-1944. Pltfs. 1-4 were his heirs A 
were brought on the record as pltfs. on 9-12-1944. 

[3] The suit was resisted on several grounds by 
the deft. One of the pleas raised was that there 
was no real partition in 1908 4 the property of the 
family continued to be joint. 

[4] A decree directing the deft, to put pltfs. 1-4 
in possession of the properties described in the 
Sch. attached to the decree was passed on 
2 2-1946 by Civil Judge, class II, Arvi in Civ. S. 
No. 182. A of 1944. The deft, appealed on 15-3-1946. 
The appeal was registered on 19-3-1946 4 was fixed 
for hearing on 17-6-1946. Pltfs. 1 & 2 alone were 
made resps. in the appeal. 

[6] On 17-6-1946 an appln. was made by the 
deft. Maruti for the joinder of Tanabai 4 Gangabai 
on the ground that through inadvertence they 
were not joined as respondents in the appeal. The 
applfc. filed an affidavit & a draft of the memo¬ 
randum of appeal in support of his appln. Tanabai 
4 Gangabai opposed the appln. The material 
allegations explaining the non joinder may con¬ 
veniently be reproduced here: 

■\ . • The manuscript draft memo, of appeal is filed 
herowith. It would appoar from it that while the title on 
the Jront page has been written by Mr K.G. Chendke, the 
grounds are in the hand of Mr. M. S. Chendke. It would 
also appear that in the title of tbo appeal the names of 
the two resps. have been mentioned 4 that after the fall 
name 4 description of re9p. 2 Nilkanthrao, the word 
‘eto 1 has beeu written evidently with the intention that 
the typist who would type the memo, of appeal should 
enter the names of the other resps from the copy of the 
lower Ct's. judgment in aooordance with the usual 
practico in this connection. It seems, however, that 
the (ypiat did not either notice the ‘etc.' or did not pro¬ 
perly understand its objrct 4significance 4 typod the 
names of the two rfsps. only 4 omitted to typo those of 
the abovo two ladies from the certified copy j! the lower 
Ct’s. judgment. Mr. K. G. Cheudko examined the typed 
memo, of appeal but did not suspect in the least 4 did 
not, therefore, notioo that the names of the abovo two 
ladle b were so omitted in the memo, of appeal through 
oversight. He, therefore, filed the appeal under the bona 
fide ImpresBloQ that there was nothing wanting so far 
as the namos of the resps. were conoernod. The mistaka 
was noticed for the first time by Mr. M. 3. Ohendka 
(senior) on the 15th instant when the applt. engaged bin 
for the appeal 4 when he took It up foi studying it. 

The applt'e bona fides will be further dear from the 
foot that ho has filoa the appeal against the whole deoree 


41G Nagpur Marcti y. Khushalrao (V, R. Sen J.) 

including the share of the said two ladies in it. & he has 


paid court-fee on the whole of the decretal claim.” 

The deft, prayed for condonation of delay under 
S. 5, Limitation Act, 4 submitted that the Ct. 
could order their joinder under o. 41, R. 20, 
O. 1, U. 10 read with S. 107, 4 also under S. 151. 
C. P. C. 

M The learned Dist. J. relying on the decision 
in Cholcalingam Chetty v. Seethai Acha , 6 Rang. 
29 : (A. I. R. (14) 1927 P. C. 252), 4 in Labhu Ram 
v. Ram Pratap , I. L. R (1945) Lah. 18 : (a. I. r. 
(3l) 1944 Lah. 76 F.B.), held that Tanabai 4 Gangabai 
could not be joined after the period of limitation 
had expired as they were no longer interested in 
the result of the appeal within the meaning of 
O. 41, R. 20, C. P. C. He further held that S. 151 
or S. 107, cl. (2) read with o. 1. R. 10 could have 
no application to the case because there was a 
special provision for adding parties in the appeal 
as prescribed under 0. 41, R. 20. 

[7] The contention of Shri Bobde, learned 
counsel fcr the deft., is that the deft, intended to 
implead the pltfs. 3 & 4 as resp?. & that it 
was through inadvertence that their names were 
omitted. He further urged that full court-fee had 
been paid 4 the entire decree was challenged as 
would be clear from the prayer clause which wa3 
in these terms: 

“It is, therefore, respectfully prayed that the judgment 
and decree of the lower Court may kindly be set aside 
and the pltfs*. euit may be dismissed with costs of both 
the Courts.” 

There was no purpose in not making pltfs. 3 4 4 
parties to the appeal. They were decree-holders 
and wero interested in the result of tho appeal. 
The learned Dist. Judge, it was contended, wa9 
wrong in his interpretation of the provision of 
O. 41, R. 23 [20?1, O. 1 , R. 10, S. 151, Civil P. C. 
and S. 5, Limitation Act, and the decisions relied 
on by him, Shri Bobde contested the correctness 
of the view in Labhu Ram v. Ram Pratap , 
I.L.R. (1945) Lah. 18 : (A.I.R (3l) 1944 Lah. 76 F.B.). 

[8] Shri R. S. Dabir, learned counsel for the 
non-applicants, supports the order and submits 
that tho deft, had deliberately omitted to join 
Tanabai and G*ngabai in the appeal. He chal¬ 
lenged the statement, application an! the affidavit 
of the deft, in strong terms and pointed out that 
tho word 'etc.' did not occur in the original draft. 
Ho contested tho view that the omission was a 
result of a bona fide mistake. In addition to the 
cases relied on by tho learned Dist. Judge he cited 
Ganpatrao v. Gangadhar Rao t A. I. R. (20) 1933 
Nag. 66 : (143 I. c. 88) and Ganpat v. Shri Maruti 
Deosthan , Tandulvadi . I. L. R. (1949) Nag. 437 on 
tho scope of o. 41, R. 20 Civil P. C. His further 
argument was that 9. 5, Limitation Act had no 
application to the present case. Application dated 
17-6 1946 was not one of tho applications men¬ 
tioned in S. 5, Limitation Act. On this point he 
referred to the decision of the P. C. in Maqbul 
Ahmad v. Onkar Pratap , 57 ALL. 242 : (A. I. R. 
^22) 1935 P. c. 85) which says that “outside the 
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limited discretion conferred by the Act in certain 
case3, the Court has no general discretion to 
relieve a suitor from the operation of its provi¬ 
sions’*, and to the observations of Remfry J. in 
In the goods of Bholanath Pal t 58 Cal. 801 : 
«A.I.R. (18) 1931 Cal. 5S0), that “however strongly 
a Court may feel that the Legislature has over¬ 
looked a necessary provision, a Court is not at 
liberty to make laws or amend them. Tho plain 
meaning of the words must be accepted unless it 
involves any absurdity or nullifies the whole 
object of the Act". 

[9] The reasoning of tho learned Dist. Judge is 
mainly based on the decision reported in Labhu 
Ram v. Ram Pratap , I. L. R. (1945) Lah 18: 
(A. I. R. (31) 1944 Lah. 76 P. B.) and Chokalingam 
Chetty v. SecOuii Acha t 6 Rang 29 : (a. I. R. ( 14 ) 
1927 P. c. 252). These decisions are inapplicable 
to the present case as the facts here are different. 
The distinguishing feature i9 that in the case 
before me tho allegations are that the intention 
of the applt. wa9 to join pltfs. 3 4 4 aud that thei; 
absence in the array of reaps, is tho result of a 
boyia fide mistake. I agree that where tho matter 
falls within tho purview of O. 41, R. 20, Civil 
P. C., there would be no scope for tho exercise of 
inherent powers under S. 151 of tho Code. I do 
not however accept tho view that the matter of 
addition of parties to an appeal in all circum¬ 
stances is solely governed by tho provisions of 
O. 41, R. 20. I accept tho proposition that whore 
a special provision is made for a certain purpose, 
any general provision existing in a Code of law, 
ceases to have any effect in the matter. 

[10] In my opinion whore tho omission is on 
enquiry found to bo due to a bona fide mistake, 
the appellate Court in the exercise of its inherent 
powers under S. 151 can add parties left out in 
the appeal. Rule 20 of O. 41 does not prohibit 
such a course. There is no rule which directly 
applies. The language of the rule does not warrant 
the view that it is exclusive or exhaustive so as 
to deprive a Court of its right to exorcise its 
inherent powers in special circumstances Sec¬ 
tion 151 is really intended to prevent the Courts 
from being rendered impotent by any omission 
in the Code. Sections 152 4 153 of the Code con¬ 
fer power to correct arithmetical mistakes and 
amend any defect or error in any proceeding in 
a suit. Tho object of these sections is to enable 
the Court to do the right and to undo a wrong. 
These sections and 9. 5, Limitation Act, show tho 
anxiety of tho Legislature to provide against 
bona fide mistakes. 

[ 11 ] The rules in the Code do not make express 
provisions against all the cases that may possibly 
happen. There will always bo case3 and circum¬ 
stances which are not covorod by an express pro¬ 
vision wherein justice has to be dono. Courts arc 
not to act on tho principle that every procedure 
is prohibited unless it is expressly provided for 
by the Code. The true principle on whioh the 
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Conrt3 should act is that every procelare is to bo 
understood as permissible till is is shown to bo 
prohibite.l by la.v. Prohibition cannot oo assume! 
as a nutter of general principle The inherent 
powers are to be used to secure the ends of justice. 

[t* 2 l In the Rangoon case, Ghokalingam Chetty 
v. Seethai Ach.i. 6 Ring. 29 : (a. I. R. (14) 19*27 
P. 0. 252) the pltf.-apolt. deliberately did not joi q 
deft, l in the appeal before the 0. C. The non- 
joinler was not attribute! zo a bona fide mis¬ 
take. When the objection to the miintainability 
of the appeal was pointed out the applt. male 
an application for joinder under o. 41, R. 20. 
Their Lordships of the Privy Council construed 
the expression 'interested in the result of the 
appeal’ and held that it was impossible to say 
that the defts. against whom these suits have 
been dismissed an! as against whom the right of 
appeal has become barrei were interested in the 
result of the appeal filed by the pltf. against the 
other defts. The question of joining a party left 
through sheer mistake, as allege! here, in the 
exercise of inherent powers was not rai-ei and 
decide! in that case. The decision is an authority 
on the meaning of the expression ‘interested in 
the result of fcho appeal'. With the utmost respect 
I would say that Din Mohammad F. who deli¬ 
vered the judgment of the F. B. in Labha Rim 
V. Rim Pratap , I. L. R. (1915) Lah. 13 : (A. I. R. 
(31) 1944 Lah. 76) has read more in the P. C. deci¬ 
sion than the facts of that case warranted. In 
considering the decision of ths P. C. ( it is neces¬ 
sary to bear in mind the rule that every judg¬ 
ment must be read a9 applicable to the particular 
facts proved, or assumed to be prove!. That deci. 
sion did not deal with the power of a Ct. to join 
parties who were left out not by design but by 
accident. 

[13] The proposition formulated in the following 
passage in Labhu Rarn v. Ram Pratap , I. L. R. 
(1945) Lab. 18 at p. 40 : (A. I. R. (3l) 1944 Lah. 76): 

"Since the power to add parties to ao appeal in ce-taia 
oiroamstancfs has been specially provided for ia 0. 41, 
R. 20 that’special provision alone can be invoked in this 
matter & not the general provision of 0. 1, R. 10 i 
B. 107 (2). It cannot be argue! that what the Ct h not 
empowered to do under 0. 41. R. 20 it can still do under 

O. 1, R. 10. Section 151 too cannot be invoked in snoh 
cases. It is a residuary section & not an overriding provi- 
Bion of law. Since an appellate Ct. has no power to add 
a3 a re3p. a person who was a party to the suit & against 
whom the appeal is barred. 9. 151 would not enable the 
same Ct. to make the addition although prohibited other¬ 
wise," 

does not flow from the judgment of the P. C. That 
deoision does not, in my opinion, bar an appellate 
Ct. from adding a party where it finds that the 
non-joinder was the result of inadvertenoe or a 
bona fide mistake. 

[14] The Dvl. B. in Kunhanna Bai v. Manakke, 
A. I. R. (16) 1929 Mad. 343 : (117 I. C. 795) repelled 
the interpretation placed on the deoision of the 

P. C. by the oonnsel for the respa. 4 observed as 
follows: 
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think, in thes-? circumstances that it was a bona 
fid* uvstike A this C:. his p^wer to co-reet a mistake & 
tilnveth^ appeal memorandum amended by inserting 
the p'oper name A bring on record the proper party. We 
de not think that the decision of their Lord-hips of the 
P. C. in Collin/am Chetty v. Seethai Asha , A. I. R 
(HI 19-« P- C. 252 : <6 Ran*. 29) in any way prevents ns 
frcm giving relief wheu we hod that owing*to a_fimila. 
rity of names, a mistake was made in not making a 
person a puty to the appeal. We, therefore, allow the 
pot-a. as prayed lor." 

I respectfully agree with these observations. 

[15] Tq Jalal Din v. Karim Bakiuk , a. I R. 
(17) 1930 Lah. 295 : (124 I. C. 632) Tek Chanel J. 
nude the following remarks: 

’‘An applt. should no: be visited with the seric«03 
onsequ-nce? of having his appeal dismissed on a tecnr i- 
cal groan! that he has not impleadei a person, who wa3 
originally party ta the suit, as a party in the appeal, if 
the omiss’on of his name from the memorandum o' appeal 
is due t> aa obvious oversight. -The proper caurse for the 
appellate Ct is t> exercise its powers under 0. 41, R. 20, 
& implead the party so omitted in apreal ” 

[ 16 ] In Shinti Lai v. Flira Lai Shco Xarain, 

I. L. R. (1942) Lah 603 : (a.I.R (2S) 1941 Lah. 402), 
the Dvl. B. of Tek Chand A Beckett JJ. held 
“tbu apart from 0. 41, R. 20, C P. C.. the H. C. has 
ample powers under S. 151, C. P. C., to add a party to 
the appeal even after the expiry of the period of limita- 
tion pressribid for appeal M It further held "that where 
(as in the present easel the name of the ref p. was omitted 
from the array of parties to the second appeal to the 
H. C. by the mistake caused by an error in the certi- 
6*1 c>py of the lower appellate Ct. which had been 
supplied to the applt. A which did not contain his name, 
it was a fit case where the party so omitted should be 
aided to the appeal even after limitation, A the delay 
confuted under S. 5, Limitation Ac:.* 

[17K.; \funshi Ram v. Abdul Aziz, a.t.r. ( 30 ) * 
1943 Lah 252 : (212 I. c. 575), Teja Singh J. held 
that 

■•the language of 0. 41, R. 20 does not show that it is 
exclusive or exhaustive sc as to deprive a Ct. of any 
inherent power which it may possess 3: can exercise in 
special circumstances A which has been saved by S. 15)."' 

[ 18 ] In United Provinces v. Atiqa Beyum, 1140 
p. c. R. 110 : (a. i. R. (29) 1941 p. 0. 16) SuJaiman 

J. observed at p. 141 as follows: 

It is contended before 09 that the powers of ao appel¬ 
late Ct. are resirioted within the limits imposed by 0. 41, 
B. 20 A that the same restriction is imposed on a Ct. 
hiring a second appeal under 0. 42, C. P. C. That rule 
no doubt permits of making a person resp. who was a 
party to the suit in the original Ct., & who has not been 
made a party to the appeal, but is interested in the result 
of the appeal. Obviously, this rule would uot apply to the 
present case. But the language of the rules does not show 
that it is exclusive or exhaustive so as to deprive a Ct. of 
any inherent power which it may possess A can extroise 
in 3peoial circumstance*, A which has been saved by 
S. 151,0. P.0 M J 

[19] I may also refer to the observations of 
Wassoodew J. in Alabhai Vajsurbhai v. Bhura 
Bhaya, I. L R. (1937) Bom. 602 at pp. 617-618 : 
(a.i r. (24) 1937 Bom. 40i): 

* B is urged that tho Ct. ha9 limited powors under the 
provisions of 0. 41, R. 20, C. P. 0 , to add reaps. A that 
the effect of the amendment will bo nothing shoit of an 
order adding parties under the discretionary rule. We 
were referred in the course of the arguments to a decision 
of tho P C. In Chokilingam Chetty v. Seethai Acha> 

6 Rang. 29 : (A. I. E. (14) 19>7 P. 0. 252) in support ol * 
the view that no parson who is a party to the proceedings 
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in the original Ct. can be added as a resp. if the time to 
appeal against him has expired. The assumption that 
that decision lays down an inflexible rule of interpreta¬ 
tion cf the expression 'interested in the result of the 
appeal' in 0. 41, R. 20 is erroneous. 

• • • • 

In these circumstances I think the discretion could 
properly be exercised in favour of the applt.’s request that 
-Le heirs k legal representatives of the deceased resps, be 
added as parties to the appeal before it is heard.” 

[i0] In a case reported in Swaminatha Odayar 
v. Gopalaswami Odayar , I. L. R. (1938) Mad 52 : 
(a. I. R. (24) 1937 Mad. 74l) Venkatasubba Rao J. 
observed at p. 57 as follows: 

"Granting, however, that the parties sought to be added 
are not merely proper but necessary parties, the effect of 
whose non-inclusion is fatal to the appeal, the question 
arises, whether the defect can be cured under 0. 41, R. 20, 
C. P. C., which runs thus : 

‘Where it appears to the Ct. at the hearing that auy 
person who was a party to the suit in the Ct. from whose 
decree the appeal is preferred, but who has not been made 
a party to the appeal, is iute'ested in the result of the 
appeal, the Ct. may adjourn the hearing to a future day 
to be flxed by the Ct. k direct that such person be made a 
resp.* 

Mr. Venkatarama Sastri broadly argues, relying upon the 
decision of the Judicial Committee in Chokalingam Chetly 
v Secthai Acha 6 Rang. 29 : (A I.R. (14) 1927 P.C. 252) 
that no person, against whom the right of appeal has 
become barred, can ever be added as a resp. under this 
provision.. We are unable to agree that this is the effect 
of she decision citel above.” 

[ 21 ] Labhu Ram v. Ram Pratap, I. L. R. (1915) 
Lah. 18 : (A. I. R. (31) 1944 Lah. 76 F. B.) has exa¬ 
mined cases bearing on the joinder of parties under 
o. 41, R. 20 . It overruled Shanti Lai v. Hira Lai 
Sheo Narain , I. L. R. (1942) Lah. 603 : (A.I.R. (28) 
1941 Lah. 402) k held that Swaminatha Odayar v. 
Gopalaswami Odayar , I. L. R. (1933) Mad. 52 : 
(A. I. R. (24) 1937 Mad. 741 ) k Alabhai Vajsurbhai 
v. Bhura Bhaya, I. L. R. (1937) Bom. 602 : (A.I.R. 
(24) 1937 Bom. 401) ran counter to the P. C. deci¬ 
sion. The non-joinder of the resps. in the case was 
not the result of a mistake. It is true that an 
appln. was made under O. 41, R. 20 , C. P. C., read 
with S. 5, Limitation Act, asking for the mistake 
to bo rectified ; but the nature of the mistake was 
not like the one alleged in the case before mo. 

[22] I respectfully dissent from the view of Din 
Mohammad J. that the effect of the P. C. decision 
was as stated at p. 35 Labhu Ram v. Rain Pra- 
tap, I. L. R. (1945) Lah. 18 : (A. I. R. (3l) 1914 
Lah. 76 F. B.): 

"As I re id this judgment, it set its seal on the matter 
in controversy k ruled once for all that if once the time 
for filing an appeal had expind, persons who were parties 
to the original suits but had been lefs out on appeal could 
not be added, unless it was shown that they were interested 
in the result of thoappeal, in any manner. It further follows 
from the passage quoted above that, although 0.1, R. 10, 
was present to the minds of their Lordship3 while dealing 
with this aspect of the case k although S. 107, C. P. C., 
had baen brought to their Lordships’ notice, they did not 
invoke anj of these provisions to enable an appellate Ct. 
to add such resps. in appeal. 

In my view, therefore, all those previous authorities 
which laid down to the contrary were rendered obsolete by 
tbia judgment k could no longer be relied upon in support 
of the propositions of law enunciated therein.” 


This is not the effect according to the learned 
Judges to whose decisions I have made reference 
earlier. 

[23] I will now turn to the other cases relied 
on by the learned counsel for the non-appeta. 
These cases are inapplicable. Ganpatrao v. Ganga- 
dhar Rao , A.I.R. (20) 1933 Nag. 66: (143 I.C.88) was 
a case in which the suit was withdrawn against 
deft. l. As the withdrawal was deliberate, Grille 
A. J. C. (as he then was) held that the provisions 
of 0. 41, R. 20 could not be stretched to include 
persons like deft. 1 in this case who, having 
had his name struck off the plaint after the 
finding in his favour, can in no way be said to 
have any further interest in the proceedings at all. 
Ganpat v. Shri Maruti Deosthan Tandulvadi , 
I. L. R. (1949) Nag. 437 states that 0. 41, R. 20, 
C. P. C., does not override the provisions of 0. 42 
of the Code of the legal representatives of a 
deceased party cannot be made a party to the suit 
or appeal after it has abated against the party 
deceased. No question of mistake arose in that case. 
Mohd. Tajammul v. Deputy Comr ., Bara 
Banki, 19 Luck. 438 : (A. I. R. (31) 1941 Oudh 9), 
referred to the Rangoon case & held that where 
one of the holders of a decree has not been joined 
as a resp. to an appeal & the time limited for 
appealing has expired, he is not ‘interested in the 
result of the appeal’ within the meaning of 0. 41, 

R. 20, C. P. C., k he cannot therefore be impleaded 
afterwards as a resp. under that rule. The credi¬ 
tors were not accordingly joined as resps. The 
non joinder there was not the result of a mistake, 
The decisions in In the goods of Bholanath Pal 
(deceased), 59 Cal. 801: (A.I.R (18) 1931 Cal. 580) & 
Maqbul Ahmad v. Pratap Narain Singh , 57 ALL. 
242 : (A. I. R. (22) 1935 P. c. 85) do not apply to 
the facts of this case. The appeal as against all 
the pltfs. can be deemed to have been filed on 
17-6-1946 k the appln. made on 17-6 )946 can be 
regarded as an appln. for condonation of delay 
under S. 5, Limitation Act This course is consis¬ 
tent with the principle underlying k not contrary 
to S. 5, Limitation Act. I express no opinion on 
the nature of the mistake which remains to be 
investigated. 

[ 24 ] My conclusion is that the Ct. has inherent 
powers under S. 151 to order joinder of persons 
left out if the omission is due to a bona fide mis¬ 
take. I am of opinion that in the circumstances of 
the case it was also open to the Ct. acting under 

S. 5, Limitation Act, to condone delay k treat the 
appeal as having been filed on 17-6-1946 against all 
the decree-holders if it was satisfied that the 
omission was the result of the circumstances nar¬ 
rated in the appln. dated 17-6-1946. The learned 
Dist. J. has failed to exercise jurisdiction by no* 
enquiring into the allegation in the appln. The lo. 
had to enquire into the circumstances vhioh .lea 
to the non-joinder of Tanabai k Gangabai. Ihia 
should be done now. 
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[ 25 ] I set aside the order k direct the lower 
appellate Ct. to enquire into tho allegition3 stated 
in the appln. dated 17-G 1046 & dispose of the 
appeal on merits. The appln. is allowed with costs. 

V.S.B. Application allowed. 

A. I. R. (38) 1931 Nagpur 419 (C. N. 130.] 

Bose and J. Sen JJ. 

Shankarrao Balaji tC others , Plt/s. — Applts. 
v. Shambihari & others — Defts. — Resps. 

Misc. First Appeal No. 171 of 1915, D/- 29 3-1948. 

(a) C. P. and Berar Maintenance and Restoration of 
Order and Collection of Fines (Indemnity) Act (II [2] 
of 1945), S. 4 — Plaint alleging that defts. 1 & 2 
servants of Provincial Govt., deft. 6 committed acts 
of assault & danger to property in league with deft. 3, 
also a servant of Provincial Govt., & defts. 4 & 5 not 
servants of Provincial Govt. — Defts. 4 & 5 alleged 
to have acted for their own ends — Question of good 
faith against defts. 1 to 3 held did not arise but to be 
considered against defts. 4 & 5—Suit lobe discharged 
against defts. 1 to 3 & 6 but not against defts. 4 & 5. 

Deft. 1 vas a Sub*Inspector of Police. D.-ft. 2 was the 
Circle Inspector k deft. 3 was a head constable. Deft. 6 
was the Provincial Govt. The Grst three defts. were the 
servants of deft. 6. Defts. 4 k 5 were not servants of the 
Crovn. In the plaint the pltfs. stated that ‘‘The defts. 1 
k 2 committed acts of assiult k damage to property In 
league with defts. 3, 4 k 5. They were done under the 
pretext that they could seize property of anybody without 
warrant k that martial law was deolared k that they had 
powers from the higher authorities to do what they like. 
They were done with the intention of striking terror k 
thereby making illegal gains to themselves.” The aver¬ 
ment against the defts. 4 k 5 was that they purportei to 
act under 1 powers” from "the higher authorities 1 ' in 
league with th; first two defts, k that they acted under 
the orders of deft. 3 but not for tho purpose of maintain¬ 
ing or restoring order. They only pretendel to act for 
that purpose. In reality they were a:tin* for their own 
ends: 

Hell that that no question of good faith entered into 
consideration when the person proceeded against was a 
sorvaut of the Crown. So long as he acted or purported 
to act, for tho purpose of maintaining or restoring order 
6. 4 applied without any question of good faith, k this 
was so whether ho himself did the immediate act com- 
pi linod of or ordored the aot to be done by another. The 
elemont of good faith was introduced when other persons 
purported lo act under tho orders of a servant of the 
Crown. Therefore, persons other than servants of the Crown 
had to establish either that thoy acted undor tho orders of 
a servant of the Crown for the parpose of maintainirg or 
restoring order (in whioheaso no quostion of good faith arose) 
or, that they purported to act lor that purpose under such 
orders in good faith . If thoy could establish that they 
actually acted for the p irpoie specified then no quostion 
of good faith arose but if they were unable to establish that 
then they could only be absolved if they showod that they 
purported to act under the requisite orders for that pur- 
poso in good faith. The quostion of good faith would have 
to ba gone into bo far as doftfl, 4 k 5 were concerned. 
Scotion 4 was attracted k required a discharge of the suit 
as against first 8 defts. it doft. 6. But the suit was not 
automatically discharged, so far as (lefts. 4 k 5 were con¬ 
cerned, until the question of good faith had been deter- 
mined. [Paras 6, 13,15, 16, 22] 

(b) C. P. and Berar Maintenance and Restoration 
of Order and Collection of Fines (Indemnity) Act (II 
{2] of 1945), S. 4 — Suit instituted before passing of 
Act & pending — No question of previous sanction 
arises — Act discharges suit — S. 4 in such case 
leaves no discretion to Ct. 


Section 4 envisages two distinct classes of caso. The 
first is where proceedings have b:eu instituted after the 
passing nf the Act. The other provision ccvers .rases 
instituted before the passing of the Act which arc still 
pending. No question of previous sanction can arise in 
the case of proceedings instituted before the passing of the 
Act. Assuming however that the matters are to be 
referred to tho Provincial Govt, k that the Provincial 
Govt, considered that this was a class of case in which 
sanction was necessary k gave its sanction, the Ct. would 
6 till be unable to proceed because S. 4 leaves the Ct. no 
discretion. The Act itself discharges the suit. It is not 
the Ct. which puts an end to the proceedings by its order 
but the Act which operates automatically as a guillotine. 
The Ct. has to d' cide whether S. 4 ill applies in the case 
of previously instituted suits it not the Provincial Govt. 
k if it decides that the section applies then such 6uits are 
automatically discharged. (Paras 25, 20, 27] 

(c) C. P. and Berar Maintenance and Restoration of 
Order and Collection of Fines (Indemnity) Act (II (2] 
of 1945), S. 4 — Section is intra vires the Provincial 
Legislature. 

It is not necessary that all the provisions of an Act 
should fall within a single category. The legislature can 
derive its powers partly from one or more entries in the 
List k partly from th:se in another, k, provided the 
field is covered in one way or another, the legislation 
will be intra vires. Section 4 deals with various matters 
which fall under different heads of classification In 
Lists 2 A 3 of the Constitution Act A is intra vires. 

(Paras 31. 35] 

(d) Tort—Master & Servant — Liability of Master 
—Provincial Govt, liable for acts of its servant com¬ 
mitted within scope ot commercial employment but 
not within scope of sovereign employment. 

In tho case of a Provincial Govt, its servants are 
omployed either for the doing of “commercial acts" or 
"sovereign" acts. If a tort is committed within the scope 
of what may be terraoi "commercial" employment then 
the Govt, would probably be liable provided other neces¬ 
sary factors were also present, but if the acts fall within 
the 6C5pe of their "sovereign" employment then the 
Provincial Govt, is not liable. Where Ihe servants acted 
for the purpc6e of maintaining or restoring order they 
clearly acted in the exorcise of powers which could only 
be exercised by the sovereign authority in the laud, or by 
those to whom these powers had been delegated. On tbs 
other band, if they were not so acting but only pretended 
to act in suoh a manner for their own private ends then 
they were not acting within the scope of their commercial 
employment, it so an ordinary employer would not bo 
liable. A master is not responsible for every tortious act 
oi his servant but only for such as aro within tho scope 
of hit employment. [Para 40] 

(e) Civil P. C. (190S), O. 7, R. 11—Cause oi action— 
Determination of -Ct. to consider plaint & not defence. 

In considering tho nature of a suit it tho cause of 
action the Ot. is limited to the averments in the plaint it 
not with defence. ^Para 41] 

Anno. C. P. 0. 0. 7 It. 11 N. 3 Pt. 3. 

(1) Civil P. C. (1908), 0. 7, R. II - Plaint not dis¬ 
closing cause of action against some of the defts.— 
Plaint not to be rejected but such defts. to be dis¬ 
charged. 

It is clearly not possible to reject a plaint which dis¬ 
closes a causo of action against certain defts. & nono 
against tho rest. The only foasible courso in 6uch a caso 
is to discharge tho deft, against whom no causo of action 
is disolosed k have his namo struok off from tho plaint. 

[Para 45] 

Anno. C. P.0.,0.7, R. 11, N. 8. 

^ (gl Civil P. C. (1908>, S. 35—Suit discharged under 
C. P. and Berar Maintenance and Restoration - of 
Order and Collection of Fines (Indemnity) Act (II [21 
of 1945), S.4—Ct. not to direct one party to pay costs 
of other—C. P. and Berar Maintenance and Restora. 
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tion of Order and Collection oi Fines (Indemnity) Act 
(II [2] of 1945), S. 4. 7 

When a sois is discharged under S. 4 (lithe Ct. is 
functus officio A in any event cannot direct a party to 
pay the costs, of the other side without detemining which 
is in the right A which i3 in the wrong. (Para 47] 

Anno. C P. C., S. 35 N. 1. 

R. S. Dabir — for Applts.; R Kau<halendra Rao, 
Govt. Pleader — for Resps. Nos. 1 to 3 A G. 

Bose J. — This is pltfs’. appeal in a suit for 
damages for (l) assault A battery A (2) trespass to 
property. 

[2] The pltfs. claim that they were assaulted by 
the defts. A that their property was damaged. 

[3] Deft, l was a Sub-Inspector of Police at the 
time, attached to the Arvi station house. Deft. 2 
was the Circle Inspector A deft. 3 was a head 
constable. Deft. 6 is the Provincial Govt. It is 
said that tho first three defts. aro the servants of 
deft. 6 A accordingly deft. G is also liable. No 
specific allegations were made against defts. 4 it 5 
or against tho third either. It was merely stated 
in a vague way that one or other cf them was 
present when tho various illegal acts were done* 
that, "defts. 1 A 2 committed the aforesaid acts in 
league with defts. 3, 4 & 5.*’ 

[4] After the institution of the suit an indemnify¬ 
ing Act was passed in 1913—the Central Provinces 
and Berar Maintenance and Restoration of Order 
and Collection of Fines (Indemnity) Act (11 [ 2 ] of 
1945). It received tho assent of the Governor 
Genoral on 7-2-1945. On the strength of this the 
lower Ct. has discharged the suit purporting to 
act under 9. 4. The pltfs. appeal. 

[ 5 ] Section 3 imposes a bar to legal proceedings. 
The bar is not absolute but it is contended by the 
Provincial Govt. A the first three defts. fcbat it is 
wide enough to cover the present case. But we do 
not intend to go into that because there is a mere 
fundamental obstacle in S. 4 which cuts at the 
root of tho lower Ct’s. jurisdiction. 

[6] Section 4 states that 

"No 6uit .... for, or on account of or in respect of, 
any act ordered or done or purporting to be ordered or 
done by n servant of tho Crown or other person acting, or 
in good faith purporting to act, under tbo orders of a 
servant of tbo Crown for the purpose of maintaining or 
restoring order in any part of tbo Province during'tbe 
period of emergency to which this Act applies, shall be 
instituted in any Ct. except with the previous sanction of 
the Provincial Govt and if any such proceeding has been 
instituted before the passing of the Act, it is hereby 
discharged.” 

In para 12 of tho plaint the pltfs. state : 

“The defts. 1 A 2 committed tho aforesaid acts in 
league with defts. 3, 4, A 5. They were done under the 
pretext that they could seize property of anybody without 
warrant A that martial law was declared d that they bad 
powers from the higher authorities to do wbat they like. 
They were done with the intention of striking terror A 
thereby making illegal gains themselves.” 

Tho reference to martial law A the averment that 
tho first five defts. wore purporting to act under 
powers conferred by tho higher authorities, 
coupled with the statement in para. 3 that the 
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defts. 1, 2 A 3 were in uniform A that the incidents 
took place on 20-8-1942 when the August distur¬ 
bances of that year were at their height, is enough 
to indicate that according to the pltfs’. case the 
first five defts. were purporting to act under tho 
orders of a servant of the Crown for the purpose 
of maintaining or restoring order in a part of the! 
Province. That attracts S. 4 A requires a discharge! 
of the suit. 

[7] In order to understand the section it will be 
necessary to analyse it clause by clause. First we 
will consider the position of the first three defts. 
who are servants of the Crown. Eliminating 
unnecessary words S. 4 runs thus so far as it 
affects these three defts : 

‘ No suit... on account of or in respoet of, any not 
ordered or done or purporting to he ordered or done by a 
servant of the Crown .. . for tho purposo of maintaining 
or restoring order eto. . . . shall ha instituted etc.” 

[8] The first three defts. are servants of the 
Crown. According to the plaint they either did, 
or ordered the acts complained of to be done. It 
is truo they in their turn are eaid to have been 
acting under powers conferred by the “higher 
authorities”, but whether that is so or not S. 4 is 
attracted. 

(9l If the first three defts. themselves did the 
acts complained of then tho matter falls within 
tho following portion of S. 4 : 

"No suit... on account oi or in respect of any act ... 
purporting to he . .. done by a servant of the Crown.” 

[10] On tho other hind, if they ordered others 
to do the acts A did not do those themselves then 
the following clause is attracted : 

"No salt... on account of or in respeotof any act. . ^ 
purporting to be ordered . . . bj a servant of tho Crown." 

[11] Then wo have the averments in the plaint, 
that these defts. gave out that they wero so acting 
because martial law had been proclaimed, A that 
they were purporting to act under orders from 
“the higher authorities”. That attracts one or 

other of the following clauses : either, 

"No suit ... on account of or in respect of, any act... 
purporting ... to be done ... fir the purpose of main¬ 
taining or restoring order." 

"No suit ... on accountof or in respect of, any act.. . 
purporting to be ordered ... by a servint of tho Crown 
... for the purpose of maintaining or restoring order. 
Therefore, every essential ingredient of 9. 4 is 
satisfied. 

[ 12 ] So far, we have dealt with the matter on 
tho assumption that the first three defts. acted on 
their own merely pretending that they had orders 
from tho higher authorities. The plaint 9ays they 
gave out that they had such orders but avers that 
this was only a “pretence”. It nowhere states 
that in fact tho “higher authorities" ordered the 
acts complained of, nor do the pltfs. state who 
these higher authorities wero A still less do they 
state that the Provincial Govt, issued the ordere, 
therefore it is unnecessary to examine S. 4 
from this other angle, but as this matter is 
likely to go higher we will add, for tho sake or 
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completeness, that even if the first three defts. 
had acted under orders from “the higher 
authorities” S. 4 would still be attracted. The 
matter would then fall under the following 
clause : 

"No suit.... on accoant of or in respect of. any act 

.purporting to be ordered.by a servant of the 

Crown/' 

The “higher authorities” would necessarily be 
servants of the Grown. 

[13] It is to be observed that no question of good 
faith enters into consideration when the person 
proceeded against is a servant of the Crown. So 
long a9 he acts, or purports to ail, for the purpose 
of ma : ntaining or restoring order S. 4 applies, 
without any question of good faith, & this is so, 
whether he himself docs tho immediate act com- 
plained of or orders the act to be done by auother. 

[14] We will next consider the position of 
defts. 4 k 5 who are not servants of the Crown. In 
para. 12 tho averment is that they purported to act 
under “powors” from “tho higher authorities" in 
league with the first two defts. & in para. 3 that 
they acted unlcr tho orders of deft. 3 — but not 
for the purpose of maintaining or restoring order. 
They only pretended to act for that purpose. In 
reality they wore acting for thoir ovn ends. That 
is pith of tho plaint. % That attracts the following 
clause: 

"No suit.on account of cr in respect of, any act 

.done ..... by ‘{any)’ other person.in good 

faith purporting to not, under tho orders of a fervant of 
the Cro;?n for the purpose of maintaining or restoring 
order etc." 

[15] It will be noticed that tho element of good 
faith is introiuced hero when other persons 
purport to act under tho orders of a servant of 
the Crown. Therefore, persons other than servants 
of the Crown have to establish either that thoy 
acted under the orders of a servant of the Crown 
for tho purpose of miintaining or restoring order 
(in wh*ch case no question of good faith arises) 
or, that thoy purported to act for that purpose 
under such orders in good faith . If they can esta¬ 
blish that thoy aotually acted for the purpose 
specified then no question of good faith arises, but 
if they are unable to establish that then they can 
only bo absolved if they show that they purported 
to act under the requisite orders for that purpose 
in good faith. 

[16] The plaint does not allege that these defts. 
or any of them for that mat tor, acted for tho pur¬ 
pose of maintaining or restoring ordor but says 
that they pretended to act for that purpose, that 
is to say, that they “purported to act”. Therefore 
the question of good faith would have to bo gone 
into so far as theso defts. aro concerned. 

fl?] It was argued that good faith is also neoes. 
sary in the case of Govt, servants but we aro not 
able to read the section in that way, Tho phrase 
is only used once in a clause by itself preceded k 
followed by a comma. When analysed the seotion 
toads: 
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"No suit.... on account of or in respect of, any act 
(A) (1) ordered or 

(2) dooe or 

(3) purporting to be ordered or 

(4) done (that i* "or purporting to be done”) by a ser¬ 
vant of the Crown or 

(B) other person 

(1) acting, or 

(•>) in good faith purporting to act, under the orders of 
a servant of the Crown." 

Except for the addition of the words in brackets 
in A (4) above, tho section is reproduced as it 
stands. It is evident that the words “purporting 
to be ’ in a (3) are intended to govern the word 
' done” in A U) otherwise theie would be no diffe¬ 
rence between A (2) k A (4). 

[ 18 ] It will also be noticed that there is no 
comma or other punctuation from A fl) onwards 
until we come to the word “acting” in B (l) & 
then the clause “or in good faith purporting to 
act” is a clause by itself. Now if this clause was 
intended to apply to servants of the Crown we 
would have the following conflicting sentences 
relating to them, or at any rate, there would be 
meaningless duplication. We would have first: 

"No suit.on account of or in respect of, any act 

(A) (1* cone or 

(A) (4) purporting to bo done by 8 servant of tbe Crown 
k next 

.any aot.by a servant of the Crown. 

(B) (1) acting or 

(2) in gool faith purporting to act under the orders of 
a servant of tho Grown." 

If the clauses reproduced in (a) deal with the 
acting of a servant of the Crown, it is difficult to 
seo why those shown in (b) should agai i deal 
with the same matter. Wo can seo no difference 
between tho words "done" k ‘acting" in tho two 
clauses. But if both are intended to cover the 
actions of a servant of the Crown then the only 
conclusion wo would bo able to reach is that a 
servant of tho Crown i3 doubly protected. He is 
in tho first place protected for any act in which 
he either does anything for the purpose of main¬ 
taining or restoring ordor or in which ho purports 
to do anything towards that end. Ho is protected 
in such a case whether ho acts in good faith or 
not. He is also specially protected if he acts in 
good faith under tho orders of a servant of tho 
Crown. In our opinion, such a construction is 
silly but we cannot roach any other conclusion 
unless we ignore tho clauses roproduced in (A). 
As we cannot do that the only feasible interpreta¬ 
tion is tho one which separates (a) k (B) in the 
way wo havo done. 

[19] A similar construction was placed ou a 
corresponding phrase in S. 270 (i) of tho Constitu¬ 
tion Act by tho F. 0. in Hori Bam Singh v. 
Emperor , 1939 F. c. R. 169 at pp. 177, 190 & 191 : 
(A. I. R. (26) 1939 F. C. 43 : 40 Cr. L. J. 468). 
Sulaiman J. pointed out that: 

"When an act is not done in the execution of his duty, 
but purports to havo been done in tho oxooution c( hia 
duty, it may very well bo dono in bad faith/' 

And so also Varadaohariar J. 
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"An act i9 not less done or purporting to be done in 
execution of a duty because the officer concerned docs it 
negligently.’* 

T20] It was argued on behalf of the defts. that 
there is another aspect of the question which 
makes it immaterial to decide at this stage whe¬ 
ther good faitli is necessary in either case, that is 
to say, either in the case of the three Govt, ser¬ 
vants or of defts. 4 k 5. Even if it be assumed 
that good faith is necessary in both cases, even 
then, according to the F. C. so it was contended, 
the bar in S. 4 (l) would still operate, k would 
operate against both sets of defts. Uori Ram 
Singh v. Emperor , 1939 F. C. R. 159 at pp. 177, 
191 : (A. I. R. (26) 1939 F. C. 43 : 40 Cr. L. J. 468) 
was referred to. 

[ 21 ] The F. C. was construing S. 270 (l) of the 
Constitution Act. It is a moot point whether that 
is not also a bar so far as the Govt, servants are 
concerned, but as that was not argued we will 
only use this decision to assist in the construction 
of S. 4 (l) of the local Act. It will be convenient 
to reproduce the relevant portions of each in 
parallel columns. We will start with the portions 
which refer to the Govt, servants. 

Section 4(1) Section 270 (1) 

(A) No suit, prosecution (A) No proceedings, civil 
or other legal pro- or criminal 
ceedings 

(B) for, or on account of (B) in respect of 
or in respect of 

(C) any act... . done or (C) any act done or pur- 
purporting .... to porting to be done 
be done 

(D) for the purpose of (D) in execution of his 

maintaining or res- .duty as a servant of 
toring order the Crown. 

Up to this point the provisions are almost parallel. 
Good faith is not mentioned in either, therefore, 
so far as the Govt, servants are concerned we 
agree that the question of good faith is not mate¬ 
rial at this stage. But so far as defts. 4 k 5 are 
concerned (a), ;b) k (d) above are common, but 
for (c) we havo to substitute the following :— 
or other person — 

( 1 ) acting under the orders of a servant of the 
Crown or 

( 2 ) in good faith purporting to act under the 
orders of a servant of the Crown for the purpose 
of maintaining or restoring order. 

[22] Now, if the allegations in the plaint had 
been that defts. 4 & 5 had acted under the orders 
of the first three defts. or any of them for the 
purpose of maintaining or restoring order, tben 
wo agree that the F. C. decision would have 
applied. No question of good faith would be 
necessary. But those are not the allegations. We 
are only concerned with paras. 3, 4, 5 & 12 because 
the appeal is limitod to that, the rest of the claim 
having been abandoned. It is true para. 3 fays 
that those defts. acted under the orders of deft. 1 
but that must be read along with para. 12 which 
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states that they did not in reality act for that 
purpose but only pretended or purported to act 
towards that end. In the circumstances wo cannot 
agree that the suit is automatically discharged, 
so far as these two defts. are concerned, until the 
question of good faith has been determined. 

(23) The latter part of s. 4 (l) enacts that "if 
any such proceeding ha3 been instituted before 
the passing of the Act it is hereby discharged." 
The lower Ct. has acted accordingly & in our 
opinion has acted rightly. 

[24] It was argued that the learned Julge had 
no power to do that because sub-s. ( 2 ) requires 
the Ct. to refer any dispute on this score to the 
Provincial Govt, for decision. We do not think 
that is so. 


[25] Section 4 envisages two distinct classes of 
case. The first is where proceedings have been 
instituted after the passing of the Act. In that 
event the provision is that 

' No suit. . . shall be instituted in any Ct. except with 
the sanction of the Provincial Govt." 

The other prevision covers cases instituted before 
the passing of the Act which are still pending. In 
that event the following clause applies: 

"and if any such proceeding has been instituted before 
the passing of the Act, it is hereby discharged .” 
8ub-section ( 2 ) cannot apply in this latter event 

because the pre-requisite to Its application is : 

1 If any question arises as to whether previous sanction 
to the institution of any suit... is necessary under 
sub.6. (1) the question shall be referred etc.” 

[26] Now it i9 clear that no question of previ¬ 
ous sanction can arise in the case of proceedings 
instituted before tho passing of the Act. Also, let 
us assume that the matters were to be referred to 
the Provincial Govt. k that the Provincial Govt, 
considered that this was a class of case in which 
sanction was necessary k gave its sanction. The 
Ct. would still be unable to proceed bocause S. 4 
leaves the Ct. no discretion. Tho Act itself dis¬ 
charges the suit. It is not tho Ct. which puts an 
end to tho proceedings by its order but tho Actl 
which operates automatically as a guillotine. So 
long as the present suit continues it is a previously 
instituted suit within the meaning of the Aot k it 
would not ceaso to bo that simply because the 
Provincial Govt, affords subsequent sanotion. It 
is to be observed that the only power conferred 
on the Provincial Govt, is to afford previous 
sanction to the institution of a suit k not to con¬ 
done proceedings already instituted or to give its 
sanction retrospective effect. Therefore the pre- 
sent suit would havo to be killed in any event to 
the extent to which the Aot applies, k assuming 
sanction were to bo given, that could only operate 

in respect of a fresh suit. 

[ 27 ] Wo have considered whether the proviso 
can bo taken to mean that in the case of previ¬ 
ously instituted suits the Provincial Govt, can 
decide whether it is the sort of suit whioh would 
havo been hit by S.4(1) had it been ^ 
sequontly, & thon give its sanction if it considers 
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that desirable. But we are unable to find warrant 
for that in the section. The power conferred upon 
the Provincial Govt, by the proviso is limited to 
determining whether “ previous sanction to the 
institution of any suit” is necessary. Clearly it 
cannot say that in the ca3e of a suit filed before 
the passing of the Act. In our judgment the Pro¬ 
vincial Govt, has no power to determine whether 
this i3 a class of case in which previous sanction 
would have been necessary if it had been filed 
after the Act; and even if it did not determine & 
give sanction it would make no difference because, 
as we have shown, the proceedings are automati¬ 
cally discharged by the Act. In our judgment the 
Ct. has to decide whether S. 4 (l) applies in the 
case of previously instituted suits & not the Pro¬ 
vincial Govt., & if it decides that the section 
applies then such suits are automatically dis¬ 
charged. They cannot be cured by subsequent 
'sanction. 

[ 28 ] It was argued that this results in wicked 
injustice & condones excesses A illegalities in a 
way which could never have been the intention 
of the Legislature. We agree that the Act does 
abrogate all normal rights but that, after all, is 
the whole purpose of Acts of indemnity. In times 
of dire peril normal laws have to be suspended & 
executive action which makes drastic inroads 
upon the rights A liberties of the individual have 
to be resorted to. It is not always possible to 
legalise actions which are not permissible under 
the normal law of the land, ahead of time, nor 
oould an emergency be adequately met if those 
burdened with the responsibility of maintaining 
law A order were obliged to consult a legal 
library every time they made an order or directed 
an operation. You cannot quell a howling mob 
or put down smouldering insurrection holding a 
law lexicon in one hand A a rifle in the other. A 
wide discretion has to be left to the man on the 
spot in suoh cases, but it would be impossible to 
get officers to act with the necessary initiative A 
resource unless they are confident that they will 
be protected A safeguarded even if they do happen 
to overstep the law. For this reason it is usual to 
pass Acts of Indemnity reasonably soon after 
suoh upheavals. In Halsbury’s Laws of England 
(Hailsham Edn. vol. 24, p. 295) we are told that: 

“An Act for Indemnity is an Aot passed to relieve any 
person from disabilities A penalties whioh he has incurred 
by having contravened the law.” 

And the learned authors proceed to say that; 

It is passed through both Houses with as much dis- 
patoh as Possible, all its stages generally being taken on 
tho same day, 4 then receives the Royal Assent in the 
usual form 4 manner.” 

[29] Perhaps the clearest description of Aots of 
Indemnity is to be found in Dicey’s Law of 
Constitution. Such Aots have been regularly 
resorted to in England for over 250 years. Dicey 
deaonbes them at p. 647 of the 8th Edn. as, 

Horn AS °! W f‘ i0h , iB ,0 mabe lo 8 al transie- 

UODB whioh. when they took plaoo, were illegal, or tc 


free individuals to whom the statute anplijs from liability 
for haviug broken the law.” 

He explains that 

“Statutes of this description have b a en invariably or 
almost invariably, passed after the determination of a 
period of civil war or disturbance. . .. A their very object 
has been to protect officials & others who, in the interests 
of the country, bare in a time of danger pursued au 
illegal course of conduct.” 

He points out that 

“$u: i a statute has no application to conduct which, 
however severe, is strictly lawful." 

& gives the examples of Mags. & officers who 
under proper circumstances order troops to fire 
upon a crowd & thus-kill or wound some of the 
crowd. These persons require no special protec¬ 
tion because tho general laws of the laud afford* 
them that. But 

"A General, an Officer, a U ig, or a Constable, on the 
other hand, who, whether in time of war or in time of 
peace does without distinct legal justificitioa, any act 
whioh injures the property or interferes with the liberty 
of an Englishman” (citizen in India) “incurs the penal, 
ties to which every man is liable who commits a breach 
of the law .... he needs for big protection an Act of 
Indemnity.” 

At p. 554 Dicey concludes: 

,: An Act of Indemnity in short is .. . the legalisation 
of illegality, A is constantly intended to protect from 
legal penalities men who, though they have acted in the 
supposed, or eveu real discharge of a political duty, have 
broken the law of the land,” 

[30] How far such Acts should go & how sweep, 
ing tho indemnity afforded ought to be, involve 
delicate questions of nicety in which broad princi¬ 
ples of public policy prevail. They are matters 
which a Legislature alone is competent to handle. 
All that the Cts. can do is to interpret faithfully 
what the Legislature had said & give effect to its 
enactments. 

[31] The Act was impugned before us as ultra . 
vires, but we are not concerned here with all its 
provisions. We are only concerned with S. 4 & 
our remarks are strictly limited to that part of 
the Act. That section deals with various matters 
which fall under different heads of classification 
in Lists 2 & 3 of the Constitution Act. The F. C. 
decided in Subrahmanyan Chettiar v. Mutti 
swami Goundan , 1940 F.O.R. 188 at pp. 210, 237 : 
(A.I.R. (28) 1941 F. c. 47) that it is not necessary 
that all the provisions of an Aot should fall with¬ 
in a single category. The Legislature can derive 
its powers partly from one or more entries in the 
List A partly from fchoso in another, & provided 
the field is covered in ono way or another, the 
legislation will be intra vires. 

[32] Section 4 (l) deals with tho following 
matters. It deals with actionable wrongs & so is 
covered to that extent by Item 14 in List m. It 
is true that the Act does not make new wrongs 
but endeavours indirectly to make lawful that 
which would otherwise be unlawful. But the 
Legislature has as much authority to do the one 
as tho other. As Maitland says in his Constitu- 
tional History of England. “An Act can punish; 
so also it oan absolve from punishment/’ And we 
have already quoted Halsbury to show the nature 
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of an Act of Indemnity. There is a House of Lords 
decision to the same effect in Young v. Adams , 
(1898) A. C. 409 at p. 476 : (67 L. J. P. C. 75). 

[33} The section also curtails the jurisdiction 
k powers of the Ct. in dealing with certain action¬ 
able wrongs. This is covered by Item 15 of List 111. 

[34] The section also deals with a question of 
public order k with the administration of justice. 
To that extent Item I of List II is attracted k in 
so far as the section curtails the jurisdiction k 
powers of the Ct. in this behalf the matter is 
covered by Item 2 of that List. 

[35l The Act received the assent of the Gover¬ 
nor-General on 7-2-45 k was not published in the 
Gazette till 13-2-45. Accordingly the position is 
the same as the one in Balmukund v. Gadi 
Nirayan , I.L.R. (1943) Nag. 546 : U.I.R. (30) 1943 
Nag. 3121. For the reasons given in that ruling & 
for the other reasons set out above we hold that 
the Act is intra vires. 

[36] It was then argued that at any rate the 
Act has now expired because of S. 93 (4) of the 
Constitution Act which gives such legislation a 
life of only two years. 

[37] It is true two years have now expired but 
they had not expired when the lower Ct. made its 
order of discharge on 5-5-1945, k what we have to 
see i3 whether the order was proper at the date 
on which it was made. Wo hold it was. 

[39] The appeal is limited to the happenings of 
20th August which are set out in paras. 4 & 5 
(items 3 & 4) of the plaint. A note to the memo¬ 
randum of appeal states that : 

“The applts. restrict their claim to Rs. 1054-9-6 k 
give up Die rest of the suit claim. The claim in appeal 
is made up of Rs. 449-9 4 as per para. 4 of the plaint k 
Rs. 605 as per para. 5 items 3 & 4 of the plaint." 

[39] These incidents relate to alleged acts of 
unlawful removal & conversion of property. The 
claim in respect of personal assault k so forth has 
been abandoned. There i3 no allegation that the 
Provincial Govt, ordered these acts, or indeed 
any of them, therefore, so far as the Provincial 
•Govt. (deft. 6) is concerned the cause of action is 
based on the liability of a master for the tortious 
acts of his servants. But that rule does not apply 
in all its aspects to the Crown. 

[40] The extent to which Provincial Govts, can 
be sued is set out in S. 176 (l) of the Constitution 
Act, 

a Provincial Govt, may . . be sued .... in re¬ 
lation to their .... ftffairs in the like cases as the Secre¬ 
tary of State in Council might have .... been sued if 
this Act had not been passed." 

This is a reproduction of simihr provisions in 
earlier statutes k there is now hardly room for 
controversy regarding the extent of its provisions. 
The principles which govern this class of case 
were set out in The Peninsular and Oriental 
Steam Navigation Co. v. Secy, of State, 5 
B. n. c. R. App. 1 . The Provincial Govt, is only 
liable in such cases as an ordinary employer would 
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be liable when it acts in what may be termed its 
commercial capacity. But 

' where an act is done ... in the exercise of powers usua'lv 
called sovereign powers, by which we mean powers which 
cannot be lawfully exercised except by a sovereign, or 
private individual delegated b> a sovereign to exercise 
tnem no action will lie." 

Now if the first three defts. acted for the purpose 
of maintaining or restoring order they clearly 
acted in the exercise of powers which can only be 
exercised by the sovereign authority in the land, 
or by those to whom these powers have been 
delegated. On the other hand, if they were not so 
acting but only pretended to act in such a manner 
for their own private ends then they were not 
acting within the scope of their commercial em. 
ployment, k so an ordinary employer would not 
be liable. A master is not responsible for every 
tortious act of his servant but only for such a3 are 
within the scope of his employment. He is not 
liable, for example, for every theft or conversion 
of property which his servant may commit. In 
the case of a Provincial Govt, its servants are 
employed either for the doing of "commercial 
acts" or "sovereign” acts. If a tort is committed 
within the scope of what may be termed "ccm- 
mercial” employment then the Govt, would 
probably be liable provided other necessary factors 
were also present, but if the acts fall within the 
scope of their "sovereign” employment then the 
Provincial Govt, is not liable. This is settled by 
the F. C. in Gurucharan Kuar v. Province of 
Madras , 1944 F.C.R. 195 : (A.I.R. (8l) 1944 F.C. 41). 
See also Uma Par shad v. Seen, of State , I. L. B. 
(1937) Lah. 390 : (A.I.R. (24) 1937 Lah. 572). 

[ 41 ] Now according to the plaint the defts. were 
doing what in plain language would amount to 
high-handed robbery. There is no hint or sugges¬ 
tion of any sort of commercial employment in 
which they could have been engaged. It is true 
some of the defts. have contended in their written 
statement that they went there to purchase grain 
on behalf of Govt., k the plea is that the gram 
was paid for k they have produced receipts in 
support of their statement They deny having 
taken any jewelry or gold. But wo are not con¬ 
cerned hero with the defence. In considering e 
nature of a suit & the cause of action we are , 
ed to the averments in the plaint: See k/w 
Kour v. Pariah Singh , 16 cal 98 at p. 102 : 

I a. 156 P.c.), Eori Ram Singh v. Emperor, vw 
F.C.R. 159: (A.I.R. (26) 1939 F.C. 43: 40 Cr ; L. J . 46bd 

[42] This matter regarding the liability of 
Crown has been considered in a number of 

Wo cite the following: Secretary of Mate _v. 
Shrecgovinda , 59 Cal. 1289 : (A. I. B- (19) *03 j 
834), Secretary of State v. Nagorao t 
Nag. fill: (A.I.R (30) 1943 Nag. 287), Mata Fra* 
v. Secy, of State , 5 Luck. 157 : (A. L B- 
oudh 29 ). Radar Zailany v. Secy, of bton 
Rang. 375 : (A. I. R. (28) 1931 Bang. »«.JJT 
Prashad v. Secretary of State , I.L R. (19 * 

3S0: (A.I.R. (24) 1937 Lah. 572) k Maharam u 
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charan Euar v. Prcvince of Madras , 1944 
F.O.B. 195: (A.I.R. (31) 1944 P. C. 4i). All BUpporfc 
oar conclusion. 

[ 43 ] We afforded the pltts’. learned counsel time 
to consider whether, in view of the written state, 
ment he would like to amend his plaint 4 sue in 
the alternative, because he had argued the case in 
the alternative along those lines and relied on 
Secy, of State v. Moment , 40 Cal. 391: (40 I.A. 48), 
KaUa*h Chandra v. Secy, of State. 40 Cal. 45*2 : 
(IS I.c. 112), Wasappa v. Secy, of State , 40 Bom. 
200 : (A I. B. (2) 1915 Bom. 227), Secy, of State v. 
Hiru Mundal , A.I.R. (22) 1935 Cal. 752: (159 1.0.8) 
We also asked him to consider whether he would 
like to make any other amendment regarding any 
of the other defts. in the light of the various argu¬ 
ments advanced before us. We adjourned the case 
for a fortnight to enable him to take stock of his 
position. That was on 5-2-1949. On 23-2 1948 we 
were informed that the pltfs. did not want to 
amend, or rather that counsel had received no 
instructions to that end. In the circumstances the 
case against the Provincial Govt, falls to the 
ground. 

[44] It is a moot point whether S 270 (l) of the 
Constitution Act as interpreted by the F. C. in 
Hori Bam Singh v. Emperor , 1939 P. O. R. 159 : 
(A.I.R. (26) 1939 P. C. 43 : 40 Cr. L. J. 468) does not 
also operate as a bar. However, as that point was 
not taken beforo us, 4 as we can dispose of this 
question on the other grounds we will not examine 
it, 4 only refer to it to explain why we are not 
considering the matter in this judgment. 

[45l Our conclusion is that the plaint discloses 
no cause of action against deft. 6 the Provincial 
Govt. This would involve a rejection of the plaint 
under O. 7, R. ll (a) if deft. 6 had stood alone, but 
it is clearly not possible to reject a plaint which 
discloses a cause of action against certain defts. 4 
none against the rest. The only feasible course in 
such a case is to discharge the deft, against whom 
no cause of action is disclosed, 4 have his name 
struck off from the plaint: 4 that is what we would 
have done. But as the pltfs do not wish to amend 
their plaint there is nothing more we can do. 

[46] As regards the first three defts. the suit is 
automatically discharged against them for the 
reasons we hwe given. That leaves only drffcs. 4 
4 5. Now there is a cause of actbn against hem 
until the question of good faith is determined. 
That would of course have to bo determined as a 
preliminary issue, but until the question is deoil¬ 
ed the cause of action remains. Of course the suit 
would now be limited to the matter? with which 
alone this appeal is concerned. The rest of the 
claim has been abandoned 4 that bolds good 
against defts. 4 4 5 as much as against the rest. 
But that would involve a drastic amendment of 
the plaint 4 this the pltfs. deoline to do despile 
the fact that they have abandoned the bulk of 
their claim in the memorandum of appeal 4 
despite the opportunity we have afforded them. 
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So long as the suit is directed against the first 
three defts. we have no power to proceed with it 
because the Act automatically discharges such a 
suit. If these defts. were strack off 4 the plaint 
amended we could direct the rest of the suit to 
proceed along the lines indicated, but as the pltfs. 
do not wish to amend we have no alternative bat 
to agree with the lower Ct. that the suit is dis¬ 
charged anier S. 4 (l). 

[47] The lower Ct. ha3 directed the pltfs. to pay 
the costs of the defts., but that it had no power 
to do. When a suit is discharged under S. 4 (l) 
the Ct. is functus officio , 4 in any event cannot 
direct a party to pay the costs, of the other side 
without determining which is in the right 4 which 
in the wrong. The order of the lower Ct. is set 
aside in this respect. There will be no order as to 
costs throughout. 

[48] A question was raised as to whether an 
appeal lay but we need not go into that because 
we agree with the lower Ct., except on the ques¬ 
tion of costs, 4 that we can alter in any event 
under our revisional jurisdiction because this is a 
case in which the lower Ct. had no jurisdiction to 
function once the Legislature had discharged the 
suit. 

D.H. Order accordingly . 
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POLLOCK AND SHEVDE. JJ. 

Madhav Gangadhar Chitnavis. Applicant v. The 
Commissioner 0 / Income-tax, C. P. and Berar, Nag- 
p ur-Non-A ppl ica n t 

Nlisc. CivU Case No. 43 of 1946, D/- 26-8-1947. 

(a) Income-tax Act {1922) S. 66 — Nature of 
jurisdiction — Recasting issues. 

The function of the High Court in cases referred 
to it under S. 66, Income-tax Act , is advisory only 
and is confined to considering and answering the 
actual questions referred to it. It cannot recast the 
issues so as to meet the requirements of the case 
raised before it. (Para 2) 

Anno: Income-tax Act, S. 66, N. 20, 21. 

(b) Income-tax Act {1922), S. 2 (I) (a) — Agri¬ 
cultural income — Interest on arrears of rent pay¬ 
able by tenant, is agricultural income. (Para 4) 

Anno: Income-tax Act, S. 2, N.2. 

(c) Income-tax Act U922), S. 2 (I) (a) — Rent 
end Revenue distinguished. 

Revenue is ordinarily a word with a wider con¬ 
notation than 'rent.' A possible distinction is that 
' revenue ' is income due to the State and 'rent', the 
income on account of the user of land due to the 
landlord, but in the context of the definition 
' revenue 9 may be held to refer to all income from 
land other than 'rent’ and not falling under CL (b). 

(Para 5) 

'Per Pollock * J.: The word 'Revenue* in S. 2 (I) 
(a) is not synonymous with the word •income f in 
S. 2 (1) (b). (Para 12) 

Anno: Income-tax Act, S. 3, N. 2. 

(d) Income-tax Act {1922), Preamble — Construc¬ 

tion — Reference to decisions on Provincial Acts to 
determine meaning of words used in Income-tax 
Act, is not desirable — Interpretation of Statutes — 
Judicial precedents. (Para 5) 

Anno: Income-tax Act, Preamble N. 3; Civil P.G. 
Preamble, N. 15. 
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(e) Income-tax Act (2922), S. 2 (2) (a) — Agri¬ 
cultural income — Income from sale of timber, etc., 
is not agricultural income and therefore not exempt 
from assessment. (Para 10) 

Anno: Income-tax Act, S. 2, N. 2. 

D. T. Mangalmoorti ; M. D. Khandekcr; V. M. 
Kulkarni and R. G. Siras; for the Applicant ; V. R. 
Sen and V. K. Sanghi, for the .Won-Applicant. 

Cases referred to: 

l'40) AIR (27) 1940 P C 158: (I L R (1940) Kar 
P C 335) <Pr 2) 

(’47) 1947 -15 I T R 98 (All) (Pr 10) 

C47) 1947-15 I T R 235: (A I R (35) 1948 All 10) 

(Prs 4, 10) 

C47) AIR (34) 1947 Bom 89: (48 Bom L R 525) 

(Pr 3) 

(’21) 48 Cal 766: (A I R i8) 1921 Cal 262) 

(Pr 6) 

(’24) 51 Cal 504: (AIR (11) 1924 Cal 668) (Pr 5) 

(’26) 53 Cal 34: (A I R (12) 1925 Cal 929 F B) 

(Pr 6) 

1*38) 42 C W N 761: (A I R (25) 1938 Cal 589) 

(Pr 5) 

C01) 24 Maa 421 (Pr 5) 

(•46) 1946-14 I T R 92: (A I R (34) 1947 Mad 157) 

(Pr 10) 

(’45) Misc. Civil Case No. 34 of 1945, D/- 29-10-1945 

(Nag) (Pr 4) 

(’46) I L R (1946) Nag 594: (AIR (33) 1946 Nag 
397) (Pr 2) 

C47) 1947 Nag L Jour 346: (AIR (35) 1948 Nag 
228) (Prs 2, 4, 5,10) 

(•45) 20 Luck 212: (AIR (32) 1945 Oudh 35) 

(Pr 10) 

(’45) A I R (32) 1945 Oudh 42: (1944 Oudh W N 
• 451) (Pr 10) 

(’45) AIR (32) 1945 Oudh 44: (1944 Oudh W N 
454) (Pr 10) 

C46) 1946-14 I T R 787 (Oudh) (Pr 10) 

C46) 1946-14 I T R 356 (Oudh) (Prs 2, 10 

(’47) 1947-15 I T R 181 (Oudh) (Prs 2, 10) 
C28) 7 Pat 550: (A I R (15) 1928 Pat 468) (Pr 6) 
C30) 9 Pat 1: (AIR (16) 1929 Pat 449 P B) 

(Prs 5, 6) 

(• 41 ) 20 Pat 699: (A I R (28) 1941 Pat 2BSB) 
('44) 23 Pat 374: (AIR (31) 1944 Pat 198^ ^ 
(•46) 1946-14 I T R 673: (AIR (34) 194 ^ p ^ l 4 

(•38) A I R (25) 1938 Rang 260: (176 Ind Cas 601 

FB) (Pr 51 

SHEVDE, J: This is a reference by the Income- 
tax Appellant Tribunal, Bombay, under S. 66 (l). 
Income-tax Act, 1922, (hereinafter referred to as 
the Act) at the instance of the assessee, Shrimant 
Madhao Rao Gangadhar Rao Chitnavis of Nagpur. 
The questions referred to us are “ fo “° w ®L hlin „i 

(1) Whether upon the facts found the Tribunal 
was correct in holding that interest on arrears 
of rent payable by tenants is a receipt which 
does not fall within the definition of agri¬ 
cultural income" in terms of S. 2 (1) Income- 

(ii) Whether upon the facts found the Tribunal 
was correct in holding that income from th 
sale of timber, fuel, kati & khakri is not 
covered by the definition of agricultural 
income" in terms of S. 2 (1), Income-tax Act, 
1922 

(2) It was contended before us by the learned 
counsel for the assessee that question (ii) was de¬ 
fective inasmuch as it did not speeiflcaily ^lclude 
•lacdana' trees, ‘mahua’ & ‘tol & ‘kasa which were 
as much forest produce as timber, fuel, etc., men¬ 
tioned therein & we were asked to recast the said 
Issue in such a manner as would embrace aU kinds 
of forest trees. Shri Mangalmoorti on behalf of the 
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assessee argued that the High Court was competent 
to resettle the Issues in order to meet the require¬ 
ments of the case k drew our attention to a number 
of decisions in this connexion. We need only refer 
to two cases out of several as the point has been 
settled by tnis Court in 'Income-tax Appellate Tri¬ 
bunal, Bombay v. Managing Trustee, Shri Radha 
Madho Trust, Saugor, ILR (1946) Nag 594 at p. 601 
and Beohar Singh v. Commissioner of Income-tax, 

C P. k Berar,1947 Nag L Jour 346 at p 348. In 
the former case Niyogi k Bose, JJ., observed at pp. 
601 k 602: 

“We cannot admit any new question, even one 
of law, unless we are sure that we have power to 
act on our own motion to prevent what appears 
to us to be an illegality or injustice. But we think 
we have no such power. As pointed out by their 
Lordships of the P. C. in 'Rajendra Narayan v. 
‘Income-tax Commissioner’, A I R (27) 1940 P C 
158, the function of the High Court in cases refer¬ 
red to it under S. 66, Income-tax Act, is advisory 
only k is confined to considering k answering the 
actual question referred to it.” 

In this connexion their Lordships relied upon 
several P. C. decisions k also some decisions by 
other High Courts. 

The same principle was laid down by another 
Division Bench of this Court consisting of Bose k 
Hemeon, JJ., in ‘Beohar Singh v. Commissioner of 
Income-tax’, C. P. k Berar 1947 Nag L Jour 346. 
Their Lordships said: 

“When a reference is made to the High Court 
under S. 66 (1), Income-tax Act as amended in 1939, 
the High Court is not a Court of appeal & is not 
free to debate questions which are not referred to 
it although they might arise in the case k however 
important they may be. The High Court is only 
an advisory body which is not free to tender un¬ 
solicited advice.” 

See also 'Pateshwari Prasad Singh v. Commissioner 
Income-tax’, 1947-15 I T R 181 (Oudh) UP. k C.P. ; 
k ’Nawab Nawazish All Khan v. Commissioner of 
Income-tax’, 1946-14 I T R 356 (Oudh). 

In my opinion the assessee cannot debate ques¬ 
tions relating to ’lacdana’, ’mahua’, etc., which 
have not been specifically included in question (U). 

(3) On the authority of a case decided by the 
Bombay High Court k reported as 'N. V. Khandyala 
k Co. v. Income-tax Commissioner, A I R 
1947 Bom 89, the assessee has now presented an 
application by way of notice of motion & wants to 
contend that the Appellate Tribunal ought to have 
stated in the Reference the facts about 
•mahua’ and ’tol’, etc., and raised the question of 
law relating thereto in question No. 
timber, fuel, etc., & that the A»eU»te Tr bunal 
should be called upon to resubmit Question (him 
the amendment form. I do not propose to tak 
any action on this application, since I have ans 
wered question (ii) in the affirmative & since W 
decision will apply with equal force to the other 

f °(4) 1 Turning to °question (i) I And that it has 
been settled by this Court in twocasw, vk^PraUg 
mal v. Commissioner of lncm\e-ta\ ’ r 

Case No. 34 of 1945 (Nag) & Pe ° ha B r e f ‘"'1947 ^ 

"^46 tb! T&Z castS'LoJdsffil 

ha^e held that S. 82. C. P. Tenancy Act. allows the 

rst*OTnSra * *£ 

rss s.-stfsa 
crass wsA'ftJsa t -s 

v. Commissioner of Income-tax, 1946-14 
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(Pat) k Durga Narain Singh v. Commissioner of 
Income-tax 1947-15 I T R 235 (All). Their Lord- 
ships of the Patna High Court have in the 
first case held that interest must go with the prin¬ 
cipal as being accretion to it k that therefore, if 
rent is agricultural income, interest must also 
be agricultural income. To dissect interest from 
rent & treat the latter as non-agricultural income 
would be not only illogical but contrary to all known 
principles. I think that, as a general rule, interest 
adheres to the principal, so that there is but one 
cause of action for both. In ordinary cases (where 
there is no express promise to pay interest inde¬ 
pendently of the principal), interest has always 
been deemed a mere accessory of the loan & both 
must necessarily go together k fall within the same 
category- In my view interest on arrears of rent 
payable by tenants falls within the definition of 
.• agricultural income*’ in terms of S. 2 (1) of the 
I Act k I answer question (i) in the negative. 

(5) Question (in': It is contended by Shri 
Mangalmoorti that the income from the sale oi 
timber, fuel, etc., is "agricultural income" within 
the meaning of S. 2 (1) (a) of the Act. He des¬ 
cribes this income as revenue derived from land 
which is used for agricultural purposes & which 
is assessed to land revenue. According to him the 
two clauses, namely, (a) k (b) of the Act are 
mutually exclusive. ‘Revenue’ is ordinarily a word 
with a wider connotation than 'rent/ A possible 
distinction is that ‘revenue’ is income due to the 
State k ‘rent* the income on account of the user 
of land due to the landlord, but in the context 
of the definition ‘revenue’ may be held to refer to 
ali Income from land other than Tent* k not falling 
under clause (b). See e.g., 'Rajendra Narayan 
Bhanja Deo v. Commissioner oi Income-tax’, B k 
O, 9 Pat 1, in which certain illegal ‘nazars* 
received by the landlord were held to be revenue. 
It is conceded that the income from the forest 
produce is not derived from such land by agricul¬ 
ture within the meaning of Cl. (b) & he places 
his reliance mainly on the provisions of CL (a). 
Therefore the pivotal point in the case on which 
the determination of the question (ii) turns is what 
is the meaning of the expression "agricultural 
purposes." The cases reported in ‘Murugesa Cbetti 
v. Chintathambi Goundan*, 24 Mad 421, 
•Pravat Chandra v. Bengal Central Bank’, 42 
C W N 761, ‘Emperor v. Probhat Chandra’, 51 Cal 
504 k ‘Income-tax Commissioner, Burma v. Kokine 
Dairy’, A I R (25) 1938 Rang 260, were quoted 
to show that the expression "agricultural purposes” 
is not strictly confined to agriculture alone, but it 
is much wider in its scope so as to embrace various 
other activities connected indirectly with agricul¬ 
ture, such as pasturage, poultry, dairy, etc. The 
cases cited above were cases decided either with 
reference to S. 117, T. P. Act, or with reference to 
the provisions of the Bengal Tenancy Act. The 
provisions of S. 2 (3) k (8) k S. 78 (about settle¬ 
ment) of the Central Provinces Land Revenue Act 
were also referred to in order to elucidate the 
meaning of the expression "agricultural purposes.” 
Judicial authority has not been consistent in its 
interpretation of this expression k I should not 
therefore be justified in wholly relying for the pre¬ 
sent purposes on constructions placed upon it where 
it occurs In other enactments, though such cons¬ 
tructions may afford a guide. In this connexion 
I cannot do better than quote the following ob¬ 
servations of the Division Bench in ‘Beohar Singh 
v. Commissioner of Income-tax, U.P., C. P. k Berar’, 
1947 Nag L Jour 346 at pp. 352, 353, para. 20: 

‘“Part of the argument on behalf of the assessees 
had reference to certain provisions in some of our 
local Acts, such as the Land Revenue Act, but we 
conslder that a proper approach when con¬ 
struing an Act of the Central Legislature. Central 


Acts apply all over India while provincial Acts 
have limited provincial application; also Acts 
touching the same topics can, k often do, differ 
from Province to Province. It would be impossible 
for us to conclude that the words in a Central 
Act have one meaning in one Province k another 
in another. The same assessee might have forests 
in tnis Province as well as in other Provinces. The 
local Acts in each might differ. It would be im¬ 
possible for us to hold that his income from forests 
is exempt here while taxable elsewhere because 
the same words used in the Income-tax Act mean 
one thing in one place k another in another." 

We respectlully agree with their Lordships’ view 
that as the Act is an All-India Act it is highly- 
desirable k necessary to have uniformity of judi¬ 
cial decisions, as far as possible, in the interpreta-j 
tion of its provisions, irrespective of Local Acts bear-' 
ing, however, in mind the sound principle of juris¬ 
prudence that fiscal Acts should be construed in 
lavour of the subjects. 

(6) The cases reported in ‘Birendra Kishor v. 
Secretary of State’, 48 Cal 766 : (— about ‘salami or 
nazarana’ for letting out waste land) k followed 
in ‘Metier Bano v. Secretary of State’, 53 Cal 34, 
k ‘Maharajadhiraj of Darbhanga v. The Commis¬ 
sioner of Income-tax’, B k O 7 Pat 550 (about 
mutation fees paid to the landlord under S. 12, 
Bengal Tenancy Act) k ‘Raja Rajendra Narayan 
Bhanja Deo v. Commissioner of Income-tax’, B & O 
9 Pat 1., are on entirely different points. The in¬ 
come from ’salami’ or ‘nazarana’ or from mutation 
fees has been rightly regarded in those cases as 
"agricultural income" for the simple reason that 
this income means nothing else but revenue derived 
from land used for agricultural purposes within the 
meaning of S. 2 (1) (a) of the Act. 

(7) Our attention was invited to the Settlement 
Instructions published In Kathaley’s Central Pro¬ 
vinces Land Revenue Act, p. 375 k the Settlement 
Report of the Bhandara district of 191&-1921 (para. 
122 to 131) in order to show that the Settlement 
Officer was required to classify all sources of in¬ 
come of the ‘malguzari’ village, including the ‘siwai 
income k then fix the assessment of the village on 
the basis of its total income. It was pointed out 
to us that ‘bankar’ (i.e., timber, bamboos, fuel, kati, 
khakri’, etc.), was mentioned as an item of ‘siwai’ 
income k it was argued that inasmuch as the 
basis of the assessment of land revenue was the 
agricultural income of the village k inasmuch as 
‘siwai’ income was specially Included therein, 
"bankar", which falls under the head of ‘siwai*, in¬ 
come, must be regarded as agricultural income. 

The argument, to say the least, is wholly falla¬ 
cious from start to finish. There is no warrant for 
such a wide statement that the assessment of the 
land revenue was determined only on the basis of 
the agricultural income of the village, nor is there 
any warrant for the statement that all ‘siwai’ in¬ 
come must also be regarded as agricultural income. 
It is idle to contend that "bazar dues" (i.e., income 
derived from letting out some village land to a 
contractor for holding a market or some other 
charges that the ‘malguzar’ may choose to impose 
upon commodities brought into the market), can 
by any stretch of reasoning be regarded as "agri¬ 
cultural income." 

(8) For the assessee it was strenuously contended 
that under S. 202, Central Provinces Land Revenue 
Act, rules have been framed for regulating the use 
k growth of the forest k the land covered by the 
forest was not allowed to be brought under culti¬ 
vation because it was reserved for ‘agricultural pur¬ 
poses" of the entire village. The object of im¬ 
posing certain obligations under these rules upon 
the ’malguzar* against any indiscriminate or reck¬ 
less cutting or destruction of the forest was in 
the interests of the agricultural population of the 
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vIlL'ige & hence it was urged that the forest land 
was used for agricultural purposes. Shri Mangal- 
moorti's argument that the forest land cannot be 
brought under cultivation in view of the rules 
under S. 202, Central Provinces Land Revenue Act, 
really cuts the ground under his feet, for the simple 
reason that unless it is proved that the land from 
which any revenue is derived has been used for 
“agricultural purposes”, that revenue cannot be 
detmed to be ‘'agricultural income" within tne 
meaning of S. 2 ill ta) of the Act. 

(9) It was further argued that inasmuch as the 
preservation of forest was enjoined upon he mal- 
guzar’ in the Central Provinces by the rules men¬ 
tioned above & inasmuch as the said preservation 
was conducive to the growth & development of 
agriculture, the forest land should be regarded as 
land for agricultural purposes under the provisions 
of S. 2 (1) (a) of the Act. This is certainly a 
novel argument. Agriculture is not the exclusive 
monopoly of this province. India is primarily an 
agricultural country & every province has its own 
agriculture. It has an estate or ‘mahal* together 
with its forest but it Is passing strange that such 
a plea should never have been advanced in any 
of the numerous cases that came up for decision 
before the High Courts in British India. It cannot 
be said that the conditions of agriculture in this 
province are so peculiar L our forests possess such 
unique features that we do not find them elsewhere 
in India. If the forest is necessary for the growth 
1 - development of agriculture in this province it is 
equally necessary in other provinces also. In my 
view, this plea, however, ingenious it may be, is 
absolutely devoid of any substance. 

(10) It was also contended that inasmuch as the 
rules were made under S. 202, Central Provinces 
Land Revenue Act for regulating the control L 
management of the forest growth & penalties 
were laid down for any material violation of the 
rules, this was not a case of ‘forest’ but of ‘forestry.’ 
Here again there is a considerable confusion of 
ideas. "Forestry is the science & art of creating, 
managing & improving a forest’.’ (See Iyer’s Law 
•Lexicon p. 457.) Forestry obviously implies the 
use of human skill & labour, where a forest is 
a wild & spontaneous growth. It is well settled 
that it is not open to the assessee to challenge the 
findings of fact in the reference before us. The In¬ 
come-tax Appellate Tribunal. Bombay, recorded 
the following finding in para 6 of its order: 

"The produce from forest is of a spontaneous 
growth & no process of agriculture is employedi in 
growing the forests. It may be that at one time 
forest guards may have been employed but that 
does not make it an agricultural income. Active 
aeSfcs- in lining the sou is not empUo y rf 
or any process which is commonly understood as 
agricultural process is not used in the production 
of the forest trees which grow spontaneously & 
which are sold from time to time to clear off the 

^vfewo?this clear finding of fact about the na¬ 
ture oT the forest In question we are precluded 
from making any inquiry on this tcpic . , 

(11) The question whether the Income derive 
from the Lie of timber, fuel, etc was agricultural 

V.P.. 20 Luck 

oio ‘Court of Wards v. Income-tax Commissioner, 
\ x r (32) 1945 Oudh 42, ‘Mustafa All Khan v. In- 
comSax Commissioner’ A I R C32)i 1945 OuJ 
'Nawab Nawazish All Khan v . Commtes^ner of 
Income-tax’, 1946-14 I T R 3o6 (Oudh). Tara 
Kumari Devi v. Commissioner of Income-tax, w*o- 
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14 I T R 787 (Oudh), ‘Pateshwari Prasad Singh 
v. Commissioner of Income-tax', 1947-15 I T R 181 
(Oudh) — all cases except the first from Oudh- 
•Province of Bihar v. Pratab Udai Rath’, 20 Pat 699. 
‘Kamakshya Narain Singh v. Commissioner of In¬ 
come-tax’, 1946-14 I T R 673 at p. 682 (Pat), — cases 
from Patna; ‘Benoy Ratan Banerji v. Commissioner 
of Income-tax', 1947-15 I T R 98 at p. 104 (All) 
'Durga Narain Singh v. Commissioner of Income- 
tax'. 1947-15 I T R 235 at p. 244 (All) — cases from 
Allahabad; 'Yuvarajah of Pithapuram v. Commis¬ 
sioner of Income-tax', 1946-14 I T R 92 (Mad), — 
a case from Madras — & it was held by all those 
High Courts, without any exception, that the in¬ 
come from the sale of timber, etc., was not "agri¬ 
cultural income", within the meaning of S. 2 (1) 

(a) of the Act & was not therefore exempt from 
assessment. I respectfully agree with these views. 

(11-a) My answer to the second question is in the 
affirmative. 

As regards costs the order is that costs should 
be borne as incurred as both parties have succeed¬ 
ed equally. 

(12) POLLOCK, J: I agree in the proposed 
answers, but should like to say that I am not 
convinced that the word 'revenue' used in S. 2 
• 1) (a), Income-tax Act, is synonymous with the 
word 'income’ used in S. 2 (1) (b). It seems to 
me unlikely that the framers of the Act used two 
different words in consecutive sub-clauses to mean 
the same thing, & to interpret ‘revenue’ as equi¬ 
valent to 'income’ would be to render Sub-Ci. (b) 
entirely redundant. If the terms were synony¬ 
mous, Cl. (1) would in effect run as follows: 

•‘Agricultural income' means: 

(a) any income derived from land used for agri¬ 
cultural purposes & assessed to land revenue; 

(b) any income derived from land used for agri¬ 
cultural purposes & assessed to land revenue 
by 

(i) agriculture or, 

(ii) the performance of any cultivating pro¬ 
cess, or 

(iii) the sale of agricultural produce. 

If that were so, Sub-Cl. (b) would clearly included 
in sub-cl. (a) & could be cut out altogether without 
making any difference. 

Reference answered. 
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VIVIAN BOSE AND HIDAYATULLAH, JJ. 

Aft. Zainab Bi. Appellant v. Jamalkhan and 
others. Respondents. 

First Appeal No. 22 of 1947, D/- 15-11-1948. 

(a) Evidence Act (1872). Ss. 101-103 - Benami 

transaction. m ti . . m 

The burden of proving the 'benami nature of a 
transaction lies upon the person who asserts it. 
A I R (13) 1926 P C 77. Foil. < Para 6) 

Where parties have led evidence the question of 
onus becomes academic. (Para b) 

In determining the question whether a t^^Uon 
is ' benami' the Court has to see all t/ie sumwmi- 
ing circumstances, and the most important point 
is the source of the money required for tAe^rarw- 

^ Anno: Evidence Act, Ss. 101-103, N. 20. 

(b) Muhammadan Law — Hiba-bil-iuaz — A 

‘ hiba-bil-iwaz ’ amounts to a sale and r *9w? 5 a 
registered document - T. P. (1882). S. 54 . AIR (24) 
1937 PC 174. followed. (Parfl 

(c) Muhammadan Law — Wakf — Testamentary 
Wakf — 2 N. L. R. 158. Dissent from. 


1951 ZainaB Bi v 

There is no difference between a ‘utositaf-bii- 
toakf and a 'wakf bil wasivat: 25 All 236 (P.C.) 

Folia . u ( ^ ara . I0) 

A testamentary 4 Wakf can be made both by a 
4 HanafV and i Shia > Muslim. (Para 11) 

A bare dedication of the property without actual 
delivery of possessicm is enough to constitute a 
'wakf. 1 <Para 11) 

There is no real analogy between a wakf and a 
gift, and though a delivery of possession may be 
an essential feature of a gift there is no warrant 
for holding that it is also essential to constitute 
a wakf. An intention to divest oneself 'in praesentV 
of the ownership of the property is sufficient. 2 
Nag L R 158, Dissent from; AIR (34) 1947 All 

201 ( FB ), Rel on. (Para 11) 

A. Razak with Y. V. Jakatdar, for Appellant. 
V, R. Sen , for respondents (Nos. 1 to 5). 

Cases referred to: 

(15) 30 Ind App 94: (25 All 236 P C) (Prs 10. 11) 
(’37) AIR (24) 1937 P C 174: (168 Ind Cas 418) 

(Prs 9. 10) 

C93) 15 All 321: (1893 All W N 109) (Prs 10. 11) 
(’47) AIR (34) 1947 All 201: (1947 All L Jour 

85 FB) (Pr 11) 

C93) 20 Cal 116 (FB) (Pr 11) 

(’06) 2 Nag L R 158 (Prs 10, 11) 

(’26) 4 Rang 518: (A I R (13) 1926 P C 77) 

(Pr 6) 

JUDGMENT: The appellant Zainab Bi was 
deft. 1 in the suit. The suit concerns the property 
of one Abdul Rahman, a Hanafi Muslim b a tailor 
by profession, who died at Drug on 24-4-1945. 
The plaintiffs originally included his mother 
Hussain Bi (plff. 1), but this lady died during the 
pendency of the suit. This Hussain Bi was ad¬ 
mittedly married at first to one Ibrahim Khan 
‘alias’ Madar Khan, but on his death had moved 
to Raipur from Akola b married one Hasan Khan. 
It does not appear that Abdul Rahman inherited 
any property from Hasan Khan. On the other hand, 
the family house was sold by the heirs of Hasan 
Khan In 1916, when Abdul Rahman shifted to 
Drug as there was a quarrel between him b his 
brothers b sisters. At Drug Abdul Rahman ac¬ 
quired large properties, b these properties are des¬ 
cribed in the schedule attached to the plaint. 
They included three houses & other movable pro¬ 
perty. The plffs. claimed to be the heirs of Abdul 
Rahman b entitled to share in his property. 

(2) Three days before his death Abdul Rahman 
executed a Will (Ex. 1 D-2), In which he stated 
that all through his life he was under the impres¬ 
sion that he was the son of Hasan Khan but that 
two or three years before his Will he had learnt 
from his mother that he was in fact the son of her 
first husband. He therefore stated that his heirs 
were his wife b one Sheikh Ismail, the son of his 
predeceased sister Zainab Bi. By this Wifi he 
created two 'wakfs* in one of the houses in favour 
of the mosque at Drug & ’Madarse Islahul Musal- 
min’ b 'Darul Tetania* situated in Raipur. This 
house bears No. 245 & is valued at Rs. 1,800/. He 
also charged his wife that in case he was unable 
to complete this wakf by executing documents, etc., 
she should do so after his death. As regards one 
of the other two houses he stated that that house 
was brought by his mother-in-law Khairunnisa 
•benami', In his name as his mother-in-law & his 
wife were both ‘purdanashin’ women. He stated 
that this house did not form part of his estate. 
He also purported to give this house to his wife 
in lieu of dower. This house bears No. 214, & 
is valued at Rs. 6,000/-. As regards the residue 
of his property, he made conflicting bequests. At 
one place he bequeathed it entirely to his wife, 

& at another place he indicated that I/4th should 
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go to his wife b the remaining 3 /4th to Sheikh 
IsmaiL He. however, disowned the other brothers 
b sisters b stated categorically that they were 
not entitled to inherit any portion of his property 
as they had turned him out with his bare clothes. 

(3) The Civil Judge (Class I) who tried the 
case held that the wakf in favour of the mosque 
was inoperative, b no appeal has been filed by 
the mutawalli of the mosque. That question 
therefore need not concern us at all. As regards 
the wakf in favour of the ‘Madarsa* it was held 
that the wakf would operate only to the extent of 
the widow's share in the property. Sheikh Ismail 
was not made a party to the suit & his claims to 
the property were never considered. It was held that 
the plffs. were entitled to a three-fourth share in 
the property of Abdul Rahman b the widow was 
entitled only to an one-fourth share. The question 
of *benami' purchase of the big house was decided 
against Zainab Bi, & the other heirs were held 
entitled to a 3/4th share in it. It was also held 
that Abdul Rahman was the son of Hasan Khan. 
The widow was allowed, however, to continue in 
possession of the property till her dower debt, 
which amounted to Rs. 250/- & two ‘dinars’ of 
gold, was paid. 

(4) We were invited to turn this suit into an 
administration suit b call upon the parties to 
join Sheikh Ismail. We have, however, refrained 
from doing so because ‘prima facie’ Sheikh Ismail's 
claim is postponed to that of the other heirs, 
& he is on the facts of this case not entitled to 
inherit in the presence of the other sharers. 

(5) It was rightly conceded by the learned coun¬ 
sel for the appellant that the widow’s share 
which amounts to l/4th, does not get augmented 
on the basis of the principle of ‘riidd* (increase), 
and that whether the brothers & sisters of Abdul 
Rahman are full or half makes no difference to 
the share to be given to the widow. The question 
therefore about the father of the deceased Abdul 
Rahman becomes academic because on either view 
the widow is not entitled to more than l/4th. We 
were, however, invited to differ from the finding 
given by the Civil Judge, b we shall examine this 
aspect of the case in due course. 

(6) As regards the house which was stated to 
have been purchased ‘benami' by Mt. Khairunnisa, 
the mother-in-law of the deceased Abdul Rahman, 
we have no reason to differ from the conclusion 
reached by the lower Court. The burden of prov¬ 
ing the 'benami* nature of a transaction lies upon 
the person who asserts it: See ’Maung Po Kin 1 
v. Maung Po Shein*. 4 Rang 518: Of course, 
where parties have led evidence the question ofj 
onus becomes academic. In the present case, the 
brothers b sisters of Abdul Rahman led no con-' 
trary evidence, b we have therefore to examine 
whether the evidence led by Zainab Bi, the appel¬ 
lant, satisfies the burden placed by law upon her. 

(7) Reliance was placed upon the testimony of 
one of the vendors of this house, who stated that 
the money for the purchase was given by Mt. 
Khairunnisa. In determining the question 
whether a transaction is ‘benami* the Court has 
to see all the surrounding circumstances, & the 
most important point is the source of the money 
required for the transfer. (Their Lordships after 
discussing the evidence confirmed the finding of 
the trial Court, that the house belonged to Abdul 
Rahman & formed part of his estate, b proceeded) 

(8) This brings us to the question of the pater¬ 
nity of Abdul Rahman. Here the evidence is con¬ 
flicting. In the first sale-deed, Ex. 1 D-3, which 
was executed in 1916, Abdul Rahman is described 
as the son of Madar Khan. Later on in his life 
Abdul Rahman consistently described himself as 
the son of Hasan Khan. It appears, however, 
that if Hussain Bi married for the second time 
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m 1890 Abdul Rahman could not be the son of 
Hasan Khan. In the plaint the age of plff. 2 
Jamal Khan is given as 55 years. The plaint was 
nled m 1945. k this shows that Jamal Khan was 
the first son born to Hussain Bi lrom her hus¬ 
band Hasan Khan. If Abdul Rahman was the son 
of Hasan Khan it is inconceivable that in the 
document of 1916 he would not have been des¬ 
cribed as such. We. therefore, rely upon the 
evidence of Ex. 1 D-3 k hold that Abdul Rahman 
was the son of Ibrahim Khan ‘alias’ Madar Khan. 
We have shown above that this fact makes no 
difference to the shares of the parties in the estate 
of Abdul Rahman. Whether the brothers k sis¬ 
ters were full or only uterine they would be entitled 
to get the residue of the property after the 174th 
given to the widow. We, therefore, consider that 
no useful purpose would be served by discussing 
this point in greater detail. 

(9> As regards the gift of the first house to the 

I widow in lieu of dower we find that the evidence 
cannot be looked into. A ‘hiba-bil-iwaz’ amounts 
to a sale & requires a registered document: See 
‘Mahabir Prasad v. Mustafa Hussain*, A I R (24) 
1937 P C 174, at p. 177. This point was 
not seriously pressed before us after the 
Privy Council ruling was pointed out to 
the learned counsel for the appellant. He, 
however, relied upon Section 53-A, T. P. Act. That 
section has no application here because the widow 
has done no act in furtherance of the contract as 
required by the section. 

(10) This brings us to the question of the wakf 
in favour of the 'Madarsa.' The case of the ap¬ 
pellant is two-fold. She urges that the wakf 
should operate either in its entirety or fail totally. 
For the second proposition she relies upon 'Mahabir 
Prasad v. Mustafa Hussain', AIR (24) 1937 PC 174 
[at p. 177, which we have cited above. It is now 
settled law that there is no difference between 
'a ‘wasivat-bil-wakf & a ‘wakf-bil-wasivat/ This 
was laid clown by their Lordships of the P. C. in 
‘Bagar Ali v. Anjuman Ara Begum’, 30 I A 94 at p. 
113: Reliance was placed upon ’Muhammad Aziz- 
ud-din v. Legal Remembrancer to Govt.,' 15 All 
321 & ’Mt. Chandrama Bibi v. Mahomed Isak’, 2 
NLR 158. by the learned counsel for the respondents 
to show that the wakf made by the deceased was 
inoperative because there was a bare dedication of 
the property without delivery of possession to a 
•mutawalli.’ We may state here that the widow 
after the death of Abdul Rahman executed two 
separate deeds of wakf in favour of the mosque 
A- the ’Maclarsa' respectively. In those deeds she 
described the property as having been bequeathed 
to her by her husband. It was argued by the 
learned counsel for the respondents that since 
the widow purported to make a 'wakf on her own 
the wakf should operate on her share only. 

(11) It is now settled law that a testamentary 

I ‘wakf’ can be made both by a 'Hanafi' k 'Shia' 
Muslim: See 'Baqar v. Anjuman Ara Begum', 30 
I A 94. The view of the Nagpur k the Allahabad 
High Courts to which reference was made by the 
learned counsel for the respondents, is in conflict 
with the decisions of the other High Courts in 
India: See Mulla’s Principles of Mahomedan Law, 
12th Edn., p. 160. The Allahabad view was based 
upon the dictum of Imam Muhammad, who differ¬ 
ed on this point from Abu Yusuf. According to 
Abu Yusuf a bare dedication of the property in 
favour of a defined charity is enough without 
actual delivery of possession. According to Imam 
Muhammad delivery of possession is essential. 
The view of the Allahabad High Court has now 
changed, & in ’Mahomed Yasin v. Rahmat Dahi\ 
AIR (34) 1947 Ail 201 a F. B. of that Court has 
specifically overruled the earlier case. Thus all 
the High Courts in India are now unanimous that 


a bare dedication of the property is enough to con¬ 
stitute a wakf.’ The Nagpur view was based 
upon the Allahabad case, which, in our opinion, 
was wrong. It is well known that the opinion of 
Abu Yusuf is mostly preferred to that of the other 
disciple of Abu Hanifa, k the error in ’Muhammad 
Aziz-ud-din v. Legal Remembrancer to Govt.', 15 
All. 321, arose on a misreading of an early Calcutta 
decision, viz ’Bikani Mia v. Shuk Lai’, 20 Cal 116: 
<F B». There is no real analogy between a wakf 
& a gift, k though delivery of possession may be 
an essential feature of a gift there is no warrant 
for holding that it is also essential to constitute 
a wakf. An intention to divest oneself ’in praesenti’ 
of the ownership of the property is sufficient, & 
the contrary view of Imam Muhammad is not pre¬ 
ferable to that of Abu Yusuf. We accordingly 

hold- k we say it with all due respect... .that 

the decision in ‘Mt. Chandrama Bibi v. Mahomed 
Isak’, 2 NLR 158 was erroneous. 

(12) It is clear therefore that the ’wakf' made 
by Abdul Rahman by his will was operative, & though 
it was made in ’marz-ul-maut'it is nevertheless 
of validity because the total property involved did 
not exceed 1/3 of his assets. We have already 
shown that there is no difference between a ’wakf- 
bil-wasivat' k a ‘wasivatabil-wakf. The ’wakf* in 
this case was made by the deceased Abdul Rah¬ 
man. k though the widow put the charities into 
possession of the property after his death & 
executed documents to evidence this fact the wakf 
still remains that of Abdul Rahman. A wrong 
description by the widow about her own title to 
the property would not militate against the ‘wakf’ 
made by Abdul Rahman himself. Since that dis¬ 
position is valid it will operate to bind not only 
the share of the widow but also of the other heirs 
In our opinior, the ’wakf' in respect of the ’Mada- 
rsa' must be given effect to In its entirety. In 
view of this finding the other aspect of the case 
urged by the widow, to which we have adverted to 
above, needs no discussion. 

(13) The question of the funeral expenses was 
not urged because the matter never went beyond 
the stage of pleadings, k the widow in her evi¬ 
dence did not refer to the expenses incurred by 
her over the ceremonies. Pleadings do not take 
the place of evidence, k therefore we hold that 
the additional funeral expenses pleaded by the 
widow were not proved. 

(14) The suit was for joint possession, but the 
trial Judge has given a decree for separate pos¬ 
session k has ordered the appointment of a com¬ 
missioner, lor partitioning the property. The widow 
was entitled to hold the property till her dower 
debt was paid. But it appears that the widow had 
in her hands sufficient money to cover her dower 
debt. In such a case, the Court orders on account 
& gives to the widow the amount of the dower. 
This, we find, has been done. The only question is 
whether the Court should pass a decree for parti¬ 
tion without the plffs. having claimed such a re¬ 
lief We see no real objection to such a course 
being followed. The c. f. will not alter. & the plffs. 
can ask for an amendment even now. We there¬ 
fore hold that it is convenient to everyone to 
let this decree for partition stand subject to the 
modification that the ’wakf’ in favour of the 
•Madarsa* will operate in its entirety k not par¬ 
tially against the widow s share only. 

( 15 ) The result is that the appeal of the widow 
succeeds only partially. She has succeeded in do¬ 
ing good to’the ’Madarsa’ without advancing her 
own well-being. The measure of success is no small 
that we do not consider that she is entitled to her 
cans in this appeal. We accordingly order that 
the appellant-widow will bear her own costs & 
also pay half the costs of the other side. 

V.B.B. Appeal partly allowea. 
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Ratanlol Hiralal, Deft.-Appellant v. Chandraduit 
Ramprasad Gupta , Plff.-Respondent. 

Second Appeal No. 133 of 1944, D/- 7-9-1948. 

(a) Civil P. C. (1908) 0.7 R. 7 — Relief not based 
on pleadings — Contract Act (1872), S. 70. 

A relief, to be available, must be founded on 
pleadings and in the absence of a pleading it can¬ 
not be granted. 16 C. W. N. 753; AIR (17) 1930 
AU 545, AIR (20) 1933 Mad. 344, A 1 R (25) 1938 
Lah. 71 Ref. (Para 10) 

Where a case based upon an express agreement 
fads, a relief based upon an implied agreement, 
which is not pleaded by either side, cannot be 
granted. (Para 11) 

Hence when a suit by a legal practitioner against 
/ets client for recovery of his fees is based only on 
an express agreement he is not entitled to any 
relief on the basis of 'quantum meruit if he Jails 
to make out an express agreement. (Para 11) 

Anno: C. P. C., O. 7 R. 7 N. 1; Contract Act, 
S. 70 N. 7. 

(b) Legal Practitioners ’ (Fees) Act (1926) S. 4 
— Scope — Civil P.C. (1908), O. 7, R. 7. 

Section 4 enables a legal practitioner to sue his 
client (a) where the fee is settled and (b) where 
the fee is not settled. In the former case, he can 
claim the exact fees settled between him and his 
client while in the latter case he can claim what 
are termed as “Scheduled fees” The provision, 
liowever, clearly contemplates that the legal prac¬ 
titioner must sue on one or the other basis. It is, 
of course, open to him, under the Civil P. C., to 
found his claim on alternative grounds. But if he 
docs not do that and if he makes his claim only 
on one of the two grounds and the deft, simply 
denies the claim, the Court cannot grant him relief 
on the other ground which is not pleaded by either 
side. The reasons which preclude the grant of 
relief on the basis of 'quantum meruit’, where that 
basts is not pleaded by either side, hold good in 
this case also. (Para 13) 

Anno: Legal Practitioner’s (Fees) Act, S. 4 N. 1 
Civil P. C. O. 7 R. 7 N. 1. 

T. P. Naik, for Appellant — V. R. Sen and R. J. 
Bhave tor Respondent. 

Cases referred to: 

<’37) AIR (24) 1937 PC50; (167 Ind Cas 5) 

(Pr 9) 

( 30) 52 All 688: (AIR (17) 1930 All 545) 

(Pr 7) 

C12) 16 Cal WN 753! (11 Ind Cas 820) (Pr 6) 
('38) ILR (1938) Lah 511: (AIR (25) 1938 Lah 

71) (Pr 9) 

(33) AIR (20) 1933 Mad 344: (142 Ind Cas 683) 

(Pr 8) 

<•08) 4 Nag L R 85 (Pr 10) 

JUDGMENT: This is a deft's, appeal from a 
decree for money. 

(2) Admittedly, the respondent, who is a pleader 
of Raipur, worked for the applt. as his lawyer in 
a number of civil, criminal k revenue cases. Ac¬ 
cording to the respondent, the fees in respect of 
every case were settled prior to his appearance & 
it was also agreed that if they were not paid they 
would be credited to his account in the appellant's 
account books. The respondent admitted having 
received from time to time a sum of Rs. 817/12/9 
which he said he appropriated towards fees due in 
respect of cases finished between 17-3-1934 k 5-10- 
1036. He alleged that a sum of Rs. 1173/3/3 was 
due to him but as the claim for a sum of Rs. 
28/- has become barred by time he gave it up. A 
schedule giving the various items claimed was filed 
along with the plaint. 


(3) While the appellant admitted that the res¬ 
pondent was engaged by him as his lawyer in 
several cases, he denied that fees were settled in 
every case k also denied the schedule filed by him. 
According to lum, the respondent had agreed to 
accept any lees which he was prepared to pay. The 
respondent had appropriated the payments made 
by the appellant towards time-barred items k 
tne appellant challenged his nght to do so. 
The appeuant admitted certain items in full, 
denied certain items k only partly admitted cer- 
tain items. He has specified an these in his written 
statement. He admitted the respondent’s claim 
omy to the extent oi Rs. 42/3/3. He filed his own 
scneauies wherein he has set out the lees he paid 
towards certain items. 

(4) The trial Court passed a decree for Rs. 1145/. 
3/3 which was reduced to Rs. 799/5/- by the lower 
appellate Court. The view taken by the lower ap¬ 
pellate Court was that, execepting in the case of 
two items, the express agreements pleaded by the 
respondent were not proved k so as regards the 
disputed items it granted a decree on the basis of 
‘quantum meruit’. 

lo) Tne appellant’s learned counsel argued that 
where an express contract is pleaded but is held to 
be not proved a Court cannot grant relief on the 
basis of ‘quantum meruit'. In support of this con¬ 
tention he placed reliance on four cases. 

(6) The first of these is ‘Kishan Prasad v. Pur- 
nendu Narain Singha\ 16 CWN 753, where the 
Court declined to grant relief on the basis of ‘quan¬ 
tum meruit’ as no such case was pleaded by the 
p»ff. % The question where an implied contract to 
pay for services rendered on the basis of ‘quantum 
meruit’ when the express contract pleaded by the 
pltff. was not proved, was left undecided. 

(7) In the second case, ‘Roopji k Sons v. Dyer 
Meaken k Co.’, 52 All 688, the express contract 
pleaded by the pltf. was proved k the 
Court held that in view of this, a liability by im¬ 
plication is excluded. 

(8) The third case, ‘Sathiavel Pillai v. Sivasami 
Pillai’, AIR (20) 1933 Mad 344, follows these cases 
k holds that a Court has no jurisdiction to grant 
relief on the principle of ‘quantum meruit’, unless 
it has been asked for alternatively. 

(9) The fourth case, ‘Tej Raj v. Ram Lai’, ILR 
(1938) Lah 511, lays down that where right to re¬ 
lief is based on an express contract k no relief Is 
asked for under S. 70, Contract Act, it is not open 
to the Court to grant the latter relief. In coming 
to this conclusion, Bhide J. who decided the case, 
followed the three cases cited above. The decisions 
in ‘Palanivelu v. Neelavathi’, AIR (24) 1937 PC 
50, k other cases, where relief was given on the 
basis of ‘quantum meriut’, were distinguished on 
the ground that In none of these cases had an ex¬ 
press agreement been first relied on. 

(10) The principle underlying all these cases is 
that a relief, to be available, must be founded on 
pleadings & in the absence of a pleading, it cannot 
be granted. The resp’s learned counsel, relying 
on ‘Gama v. Lahario’, 4 N L R 86 k other cases 
of the late Court of the Judicial Commissioner in 
which this case has been followed, argued that the 
Court has power to grant relief on the facts ‘found’ 
by it. The law enunciated in these cases is that 
the relief claimed in a plaint must, in the first 
instance, be based entirely on the facts which the 
plff. can verify as true k that if he fails to prove 
them he may yet obtain the whole or any part of 
the relief claimed by him, if the facts ‘pleaded by 
the deft, k found by the Court’ show him to be 
entitled thereto. Now the facts pleaded by the 
deft, were that there were no express agreements 
k what has been found by the Court is that the 
alleged express agreements were not proved. Since 
that is the position, how can the plff. be entitled 
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to a relief at all? To say that because admittedly 
respondent did some work for the appellant & 
did tnat work non-gratuitously he must be paid 
something, for it is putting forward an entirely 
new basis of claim. In none of the cases relied 
on by counsel was relief granted on a ground not 
to be found in the pleadings. On the ocher hand, 
they expressly say that relief can be granted only 
when it is founded on pleadings, may be on a 
pleading of the opposite side. These cases, there¬ 
fore, instead of assisting the respondent go against 
him. 

(11) I have, therefore, no hesitation in holding 
Ithat where a case based upon an express agree¬ 
ment fails a relief based upon an implied agree¬ 
ment which is not pleaded by either side cannot 
'be granted. 

(12) The respondent’s learned counsel, however, 
argues that he can base his claim for payment of 
fees on S. 4, Legal Practitioners’ (Fees) Act. That 
section reads thus: 

**Any such legal practitioner shall be entitled 
to institute & maintain legal proceedings for the 
recovery of any fee due to him under the agree¬ 
ment, or, if no such fee has been settled, a fee 
computed in accordance with the law for the time 
being in force in regard to the computation of the 
costs to be awarded to a party in respect of the 
fee of his legal practitioner.” 

(13) This provision enables a legal practitioner 
to sue (a) where the fee is settled & (b) where the 
fee is not settled. In the former case, he can claim 
the exact fees settled between him & his client 
while in the latter case he can claim what are 
termed in this Province as ‘’Scheduled fees.’* The 
provision, however, clearly contemplates that the 
legal practitioner must sue on one or the other 
basis. It is of course open to him, under the Civil 
Procedure Code, to found his claim on alternative 
grounds. But if he does not do that & 
if he makes his claim only on one of the 
two grounds & the deft, simply denies the claim, 
how can the Court grant him relief on the other 
ground which is not pleaded by either side? I am 
clear that the reasons which preclude the grant 
of relief on the basis of 'quantum meruit’, where 
that basis is not pleaded by either side, hold good 
in this case also. The respondent cannot there¬ 
fore be allowed to resort to the second ground set 
out in S. 4, Legal Practitioners* (Fees) Act. 

(14) In this view, the respondent’s claim is liable 
to be dismissed except as regards the items which 
are admitted either, wholly or in part, by the 
appellant & the items in respect of which ex¬ 
press contracts have been held to be proved. Coun¬ 
sel agree that the total fee falling under these 
three heads comes to Rs. 1108/-. Out of this the 
appellant has repaid Rs. 817/12/9. The respon¬ 
dent is therefore entitled to a decree for the differ¬ 
ence which comes to Rs. 290 / 3 / 3. 

(15) The respondent has preferred a cross-objec¬ 
tion in which he has claimed enhancement of the 
amounts allowed in respect of certain items. Ac¬ 
cording to him, the lower appellate Court, acting 
on the principle of ’Quantum meruit', has awarded 
him less than what he is entitled to under the 
Legal Practitioners’ (Fees) Act. But as I have 
held that he cannot claim on either basis, the cross- 
objection must fail. I accordingly dismiss it with 
costs. 

(16) For the reasons stated above, the decree 
of the lower appellate. Court is modified to the 
extent indicated in para. 14. The appellant will 
get 3/4 of the costs throughout from the resp. 
who will bear his own costs. 

K.S. Decree modified. 


Vithal Bakaram, Defendant No. 2 Appellant v 
Provincial Government of C. P. and Berar and 
another, Plaintiff and Defendant No. 1 Respon¬ 
dents. 

Second Appeal No. 236 of 1947, D/- 12-1-1951. 

Berar Patels and Patwaris Law (1940) S. 4-A — 
Appendix A R. 22 — Substitute Patwari — Liability 
of to Government for monies received and em¬ 
bezzled. 

Under the Berar Patels and Patwaris Law , and 
the Rules, it is the Government which appoints the 
substitute patwari, prescribes his duties and 
re77ioves him. He is an agent of the Government 
and not of the Patel on whose recommendation, 
he may be appointed. R. 22 clearly makes him 
accountable for moneys received for Government. 
Hence the Government is entitled to recover from 
the substitute patwari monies recovered from ten¬ 
ants and embezzled by him. (Paras 12 ,13) 

M. R. Bobde, for Appellant — R. S. Dabir, for 
Respondent No. 2 — T. P. Naik Addl. Govt. Pleader 
jor the State. 

JUDGMENT: This is an appeal by defendant 
No. 2 against whom a decree for Rs. 777-15-0 and 
costs has been passed. 

(2) The suit was filed by the Provincial Govern¬ 
ment, Central Provinces and Berar, through the 
Deputy Commissioner, Amravati, against the pre¬ 
sent appellant and another defendant for recovery 
of the said sum. The facts are as follows. 

(3) Defendant No. 1 Yadao was the Malik Patel 
and Patwari of mouza Rajurwadi, taluq Morsi. In 
1940 defendant no. 2 (appellant) Vithal was work¬ 
ing as substitute Patwari. On the 17th February 
1940 Vithal recovered Rs. 909-11-0 from certain 
tenants. Out of this sum Rs. 131-12-6 was payable 
to the District Council and the rest to Govern¬ 
ment. This money was not paid to Government. 

(4) Defendant No. 1 was prosecuted for embezzl¬ 
ing this money and was convicted in the trial 
Court but was acquitted on appeal. The present 
suit was brought by the Provincial Government 
for a decree against both or against whosoever 
was found liable. 

(5) Defendant No. 2 admitted having recover¬ 
ed the money but pleaded that he had paid the 
amount to defendant No. 1 on the 17th February 
1940 through Nana Patil. Defendant No. 1 denied 
receipt of the money. He stated that though he 
was on short leave prior to this date he was pre¬ 
sent in the village on the 17th February 1940. In 
his absence one Devidas was working as substitute 
Patel. 

(6) It has now been finally held that defendant 
No. 2 did not pay the amount to the first 
defendant, and this finding was not challenged 
before me as it could not be. The lower appellate 
Court confirmed the decree of the trial Court that 
defendant No. 2 alone was liable to pay the amount 
to Government. A cross-objection filed by the 
Government to obtain a decree against defendant 
No. 1 also was dismissed. 

(7) In this appeal the only point is whether on 
the facts found a decree in law could be passed 
against defendant No. 2. 

(8) Shri Bobde first drew my attention to section 
4-A of the Berar Patels and Patwaris Law, 1900, 
to show in what circumstances a substitute Patel 
can be appointed. He admitted, however, that on 
the appointment of a substitute Patwari all the 
work is done by the Patwari and indeed that sub¬ 
stitute is the Patwari. 

(9) He contended that on the analogy of section 
192 of the Indian Contract Act the Patel must be 
treated as the agent and the substitute Patwari 
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his subagent. He argued that the duty of the 
Patel Is to recover land revenue etc. and the 
duty 01 the Patwari is merely to write accounts. 
Under the Rules of 1900 the Patwari is answerable 
merely to the Patel and not directly to Govern¬ 
ment, and the suit could have been hied only by 
the Patel. 

(10) Under the Berar Patels and Patwaris Law, 
1900, read with the Rules the Patel Is required to 
nominate the substitute, who is then appointed 
by the Deputy Commissioner, if approved. The re¬ 
moval of the substitute is also done by the Deputy 
Commissioner, though the motion for removal 
may come from the PateL In the present case, 
the Patel (defendant No. 1) had in fact on an 
earlier occasion asked for the removal of the sub¬ 
stitute Patwari (defendant No. 2), but his request 
was turned down. 

(11) Appendix A of the Rules contains the sche¬ 
dules of the duties of Revenue Patels and Patwaris. 
From these it is clear that it is no part of the 
normal duties of a Patwari to recover dues. Rule 
22 in the Schedule of the duties of Patwaris lays 
down as follows: 

‘To account for all the items received for Gov¬ 
ernment in the absence of the Patel, and never 
to receive any Government money when the patel 
is in the village. If he should have to receive 
money, it must be made over to the patel as soon 
as possible/ 

Shri Bobde argues that this rule merely establishes 
a priority between the Patwari and the Patel, and 
even under this rule it is the Patel who can hold 
the Patwari responsible. It was, therefore, prayed 
that the decree against defendant No. 2 be set 
aside. 

(12) The analogy of section 192 of the Indian 
Contract Act docs not help because that section 
would be ousted by sections 194 and 195 of the Act. 
The Patwari who is appointed on the recommenda¬ 
tion of the Patel is not appointed by the Patel but 
by the Deputy Commissioner. The substitute Patwari 
cannot even be removed by the Patel. Indeed, In 
this case the Patel did ask for the removal of the 
Isecond defendant, but he failed. There is thus 
agency between Government on the one hand and 
the substitute Patwari on the other. It is the Gov¬ 
ernment which appoints the substitute, prescribes 
his duties, and removes him. If the analogy of 
section 192 of the Indian Contract Act can at all 
be brought in, the analogy of sections 194 and 195 
cannot be kept out. All this, however, is not neces¬ 
sary to be gone into. 

(13) Rule 22 quoted above clearly lays down that 
the Patwari is accountable for ail moneys received 
for Government. Shri Bobde argues that the Pat¬ 
wari is accountable to the Patel. It is obvious 
that If money is received for Government, he must 
be accountable to Government. No doubt, there is 
a prohibition against the Patwari recovering money 
when the Patel is in the village, but that shows 
that he can receive money when the Patel Is not 
present. No doubt, he has to make over the money 
to the Patel forthwith, but If he does not, he is 
answerable, and in my Judgment he is answerable 
to Government and not to the Patel. 

(14) The decree of the Court below is, therefore, 
correct. I see no reason to interfere. The appeal 
fails and Is dismissed with costs. 

Appeal dismissed. 


A. I. R. (38) 1951 NAGPUR 433 (C. N. 135) 
GRILLE C. J. 

Vyankati Ashru, Judgment-debtor-Appellant v. 
Vithoba Gaibi, Decrce-Holder-Respondent 

Second Appeal No. 311 of 1944, D/- 31-12-1947. 


Civil P. C. (1908), Preamble — Precedents — Re¬ 
trospective operation — Applicability 0 / principle^ 
in regard to statutes. 

When legislation is amended except in -matters 
procedural the amendment is not retrospective un¬ 
less a specific provision therefor is made, and in¬ 
terests acquired under the Act as it stood before 
the amendment , ore not disturbed. This principle 
is applicable in respect of the law as laid down by 
highest judicial authority. Where D. H. had ob¬ 
tained his final decree for foreclosure and had ac¬ 
quired a definite and absolute interest based on 
the view of the law stated by the highest tribunal 
in I.L.R. 1942 Nag. 357 at the time, which the 
Court granting the final decree was bound to follow 
the right so obtained cannot be disturbed by sub¬ 
sequent over-ruling of the decision by a Full-Bencti 
AIR (31) 1944 Nag. 2s9 F B during the pendency 
of the appeal. (Para 3) 

Anno: C. P. C. Pre. N. 3. 

S. N. Kherdekar and Y. P. Verma, for Appellant 
— A. V. Khare and T. B. Pendharkar, for Respon¬ 
dent. 

Cases referred to: 

('36) AIR (23) 1936 Nag 254: (165 Ind Cas 957) 

(Pr 3i 

(’42) ILR (1942) Nag 357: (AIR (29) 1942 Nag 

88 ) (Prs 1, 2, 3) 

(*44) ILR (1944) Nag 568: (AIR (31) 1944 Nag 

289 P B) (Prs 2, 3) 

JUDGMENT: The plff.-respondent obtained a 
preliminary decree lor foreclosure against the deft.- 
appellant on a sum due on a mortgage of 1933. The 
amount planned was Rs. 700 which was reduced 
from Rs. 733. On an application being made by 
the plff. to have the preliminary decree made Anal 
the deft, obtained an adjournment In order to en¬ 
able him to apply to the Debt Relief Court. In 
the Debt Rtiiei Court the J. D. obtained sanction 
to a scheme which reduced the debt very consider¬ 
ably, & it was made payable in 3 instalments ol 
Rs. 33 each from 1-5-1941. Consequent on tile deci¬ 
sion in *Dau Balwantsing v. Mt. Bindabai\lLR (1942 > 
Nag 357, the plff.-D. H. applied on 26-7-1942 in the 
executing Court to have the decree made final. 
Proceedings had been stayed in that Court since 
17-1-1940. Nothing had been paid even under the 
scheme which the deft.-J. D. had obtained by 
the date of D. H.’s application, although apparent¬ 
ly a belated payment of Rs. 25 was made alter the 
plff’s. application on 19-1-1943. On 30-10-1942 the 
J D. asked that the executing Court should gram 
him instalments, & if he did not succeed asked 
that he should be granted time to pay till 15-3-1943. 
No payment was made at all, & on 27-7-1943 the 
deft, asked for further time till 15-3-1944. On 27-9- 
1943 he offered Rs. 15/-, which was refused, & then 
tile executing Court finally, pointing out that no 
attempt had been made to pay although time had 
been granted for above a year, rejected a further 
application for extension of time & made the decree 
final. 

(2) Against this judgment an appeal was made 
in the Court of the Additional Dist. J., Buldana 
who rehearsed the circumstances & dismissed the 
appeal. He also concurred in refusing to extend 
time. On 6-4-1944 a second appeal was preferred 
in this Ct., & it was contended that the decision 
in the Ct., below was wrong in following 'Dau Bal¬ 
wantsing v. Bindabai’, ILR (1942) Nag 357, which 
it was submitted, did not lay down the law cor¬ 
rectly. Very shortly after the filing of this appeal 
the decision in ‘Dau Balwantsing v. Blndabai', ILR 
(1942) Nag 357, was overruled by a F. B. of this 
Court in ‘Rukhmabai v. Shamtad', ILR (1944) Nag 
568. 

(3) On the strength of this later decision it 
is contended that the proceedings in the Courts be- 


43*1 Nagpur 


IJ A MX Alii Kisanlal v. Ramgopal Bhaclal 


low should be quashed A- the tinal decree be set 
iiMde & the J. D. restored to the position which 
ne haci on 26-7-1942 when the decree-holder ap¬ 
plied for the second time to have his foreclosure 
ciecree made final. *Dau Balwantsmg v. Bindabai'. 
I L R (1942) Nag 357, held that a preliminary decree 
lor foreclosure did not amount to a debt & that 
the Debt Relief Court had no jurisdiction to frame 
a scheme giving relief in respect of such a transac¬ 
tion. This was reversed in 'Rukhmabai v. Snamlal', 
ILR (1944) Nag 568, which held that the sum 
due on a preliminary decree for foreclosure was 
a debt k amenable to the provisions of the Relief 
ot Indebtedness Act. When legislation is amend¬ 
ed except in matters procedural the amendment 
is not retrospective unless a specific provision there¬ 
for is made k interests acquired under the Act 
as it stood before ithe amendment are not disturb¬ 
ed. In ‘Khulwa Sukhra v. Laharsai’, AIR 
(23) 1936 Nag 254, Gruer J. applied 

this principle in respect of the law as laid down 
by the highest judicial authority, A it appears to 
me that this principle should apply to the present 
case. In 'Rukhmabai v. Shamlal', i L R (1944) Nag 
568, the proceedings had not reached the stage 
of a final decree at the time of the decision. The 
reference in revision was made after the execut¬ 
ing Court had declined to stay proceedings follow¬ 
ing *Dau Balwantsing v. Bindabai', ILR (1942) Nag 
357, k before a final decree for foreclosure had 
been passed. Here the D. H. has obtained his final 
decree k has acquired a definite & absolute in¬ 
terest based on the view of the law stated by the 
highest tribunal at the time, which the Court 
granting the final decree was bound to follow, k 
in my opinion the right so obtained cannot be dis¬ 
turbed. The J. D. Is not deserving of any sym¬ 
pathy. When he obtained the advantages of a 
settlement before the Debt Relief Court he de- 
iaulted in two successive instalments & paid noth¬ 
ing until the D. H. started proceedings once again 
in the executing Court on his preliminary decree 
k only then did he make a belated payment of less 
than one instalment. In the executing Court he 
applied afresh for instalments k after an interval 
of a year’s respite which he was granted, during 
which he paid nothing, he offered Rs. 15/- only 
k prayed for still further time. He asked for time 
in order to sell part of his land in order to pay 
his debt but took no steps towards implementing 
that offer. No further consideration towards him 
would be of any effect. 

(4) The result is that the appeal fails k is dis¬ 
missed with costs. 

B.II. Appeal dismissed. 

A. I. R. (33) 1951 NAGPUR 434 (C. N. 136) 

lilDAYATULLAH AND R. KAUSHALENDRA 

RAO JJ. 

Ramnath Kisanlal. Plff.-Appellant v. Ramqopal 
Bhaulal and others. Dcfts.-Respondents. 

First Appeal No. 7 of 1942, D/- 4-7-1949. 

(a) IIinflu Law — Adoption — Authority to adopt 
— Oral authority — Proof. 

.1 person who sets up an oral authority for adop¬ 
tion has to prove it beyond all doubts as he seeks 
to displace the natural order of succession by the 
alleged adoption. (Paras 11. 12) 

(b) Hindu Law — Adoption — Essentials — Giv¬ 

ing and taking arc essential to constitute valid 
adoption. (Paras 13. 15) 

(c ) Hindu Law — Adoption — Validity — Parties 
belonging to Fulmali caste in Bcrar — Fulmalis 
not proved to belong to one of the regenerate 
castes — Adoption of daughter's son if proved, can¬ 
not be questioned on ground of absence of custom. 

(Para 16) 


A. I. R. 


(d) Civil P. C. (1908). O. 22. Rr. 4(3) and 11 _ 
Joint Hindu family — Legal representatives — 
Partition suit — Death of one of defts. leaving 
widow — Omission to implead widow — Effect — 
Hindu Women’s Rights to property Act S. 3(2). 

Where ‘ A' brings a suit for partition of property 
alleged to be joint, against * B' and t C\ brothers 
who are in possession, and ‘ B' dies during the pen - 
dency of the appeal leaving a widow, ‘B's’ interest 
in the joint family devolves on his widow and she 
is entitled to claim by partition the same interest 
which her husband had in the joint family and the 
estate of the deceased ‘B‘ cannot during the life of 
his ividow be represented by 'C' alone. Both the 
widow and ‘C' are the legal representatives of , B\ 
and the appellants' failure to bring the ividow 
on record within time results in the abatement ot 
the appeal as a whole. (Paras 26 and 29) 

Anno: C. P. C. O. 22 R 4 N. 11, 23. 

S. B. Sen with J. P. Dwivedi, for Appellant — 
R. J. Bhave. (For No. 1). G. R. Mudholkar. (For 
Respondent No. 4) and P. K. Tare , (for Respon¬ 
dents 3 and 5), for Resps. 

Cases referred to: 

(’20) 24 Cal W N 44: (AIR (7) 1920 Cal 264) 

(Pr 28) 

(’43) ILR (1943) 1 Cal 144: (AIR (30) 1943 Cal 
570) (Para 29) 

C41) A I R (28) 1941 Lah 447: (198 Ind Cas 569) 

(Pr 26) 

C27) A I R (14) 1927 Mad 505: (101 Ind Cas 655) 

(Pr 28) 

C46) AIR (33) 1946 Mad 283: (225 Ind Cas 335) 

(Pr 26) 

C38) ILR 1938 Nag 370: (AIR (25) 1938 Nag 42) 

(Pr 29) 

C43) ILR (1943) Nag 17: (AIR (30) 1943 Nag 13) 

(Pr 28) 

C45) 20 Luck 305: (AIR (32) 1945 Oudh 196) 

(Pr 27) 

C35) AIR (22) 1935 Pat 241 : (154 Ind Cas 856) 

(Pr 29) 

JUDGMENT: This in an appeal by the plff. 

The plff. instituted a suit for declaration that he 
was entitled to half share in the estate described 
in Sch. 2 k for partition k possession of the same. 

(2) The following genealogy is helpful in under¬ 
standing the case: 

Bhikarilal 


i 

Kieanlal “ Mfc. Narba'lnbai 
(d. 1935) Heft. 3) 


Bhaulal 
(d. 1932) 


IUmnath (aJopt*-.d 6ou 
(Pltf.) 1940.) 


I 


Mulching (d). ItamRopal 

(drft. 1 = Gnlabbai 2 ) 

(3> According to the plff., defts. Nos. 1 and 2 
are real brothers & Kisanlal was theuncle ofdefts^ 
1 & 2. Kisanlal died in the year 1935 0U Lf 
son. Deft. 3 is the widow of the deceased Kisanlal. 
The plff. is the son of the oniy daughter of the 
deceased Kisanlal. According to the Plfl., K^anUJ 
before his death authorised his wife toadopt tne 
plff. On the foot of that authority deft. 3, 
alleged adopted the plff. on 24-6-1940. In con 
sequence of the adoption the plff. became a mem¬ 
ber of the joint family of defts. 1. 2 & 3 o 
also pleaded that though the °f^rar 

came from Kanpur, they had cS- 

for over 100 years. They adopted the rites^ eg 

toms of Fulmali people of Berar 
Bombay School of Hindu law. ' rov- 

if the alleged authority of Kisanlal bi 2 y^ 

ed it was pleaded that the adoption was \aua. 


1951 Kamnath Kisanlal V. 

The deceased Kisanlal k defts. 1 k 2’s deceased 
lather Bhaulal had an ancestral business of the 
purchase k sale ot timber from the lifetime of Bhi- 
karilaL The shop of the joint family was at 
Akola, Up to about 25 or 30 years before there 
were branches at Dhamangaon, Badnera, Yeotmal 
& other piaces. The income from all the fhops 
used to be credited in the Akola shop only. First, 
Bhikarilal k alter him Bhaulal used io look after 
the Akola shop. After the branches at Yeotmal, 
Badnera & other places were closed down, Kisan¬ 
lal used to render help in the shop-keeping at 
Akola. From the income of the ancestral shop the 
family acquired a good deal of movable A- im¬ 
movable property at Akola. Defts. 1 & 2 began 
to dispose of the estate after driving iway aeft. 

3 from the shop. Pltf. claiming to be the adopted 
son of Kisanlal, brought the suit for partition of 
the joint family property k separate possession of 
a half share in it. 

(4) Defts. 1 & 2 denied the allegations of the 
piff. According to them, Kisanlal did not au¬ 
thorise his wife to adopt the piff. The piff. was 
in fact never adopted. The parties are governed 
by the Benares School of Hindu law. Deft. 3 was 
remarried before the adoption k had been leading 
an unchaste life. According to the defts., the adop¬ 
tion was also invalid as the piff. is the daughter's 
son of Kisanlal. 

(5) The defts. asserted that the timber business 
k the movable k immovable property at Akola 
were all separately acquired by Bhaulal. 
Neither Kisanlal nor anyone claiming through him 
has any share in the property described in Sch. 2. 
When the sons of Bhikarilal came of age, they 
decided to leave their natice place viz., Kamptee 
for some business centres with a view to making 
earnings. Bhaulal came to Akola 40 years back 
k Kisanlal went to Yeotmal at about the same 
time. Both of them carried on timber business at 
Akola k Yeotmal respectively. The acquisitions 
made by Kisanlal at Yeotmal k Bhaulal at Akola 
were the separate properties of each. Kisanlal 
acquired considerable estate at Yeotmal out of his 
business k treated it as his self-acquired property. 
He ultimately sold all his property at Yeotmal k 
utilised the proceeds for his owm use. About 1916 
Kisanlal came to Akola, resided separately k carried 
on separate business till his death. Bhaulal’s busi¬ 
ness had no concern with Kisanlal’s at Akola. 

<6) The learned trial Judge dismissed the suit 
of the piff. He found that Bhikarilal, Bhaulal k 
Kisanlal did not form a Joint family k Bhaulal 
k Kisanlal were separate from each other k they 
carried on their business separately. Mt, Narbada- 
bai had no authority from Kisanlal to make any 
adoption. The parties are governed by the Mitak- 
shara School of Hindu law &, in the absence of 
authority, the adoption of the piff. was invalid. 
Though a deed of adoption was executed, no adop¬ 
tion actually took place. The learned Judge further 
found that the re-marriage or unchaste life of 
deft. 3 was not proved. The adoption was also 
htld invalid because it was not proved that a 
daughter's son could be adopted as a matter of 
custom by the parties concerned. The value of 
the movable k immovable property was found as 
alleged by defts. 1 & 2. The pltff's suit was there- 
tore dismissed. 

(1) Mulchand, deft. 1, died on 4-8-1945, leaving 
a widow Mt. Gulabbai. The appellant made an 
application for bringing on record Mt. Gulabbai 
as the legal representative of Mulchand after the 
period of abatement. As there was no adequate 
reason for delay, the application to substitute Mt. 
Gulabbai for Mulchand was rejected. 

(8) The applt. made an application on 6-12-1946 
for joining certain transferees of a portion of the 
joint family property as parties to the appeal under 
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O. 22, R. 10, C. P. C. By an order dated 5-10-1947 
respondents 4,5 and 6 were showTi as parties to the 
appeal without prejudice to tneir rignt to contend 
mat the appeal iuu abated wholly on failure of 
i.it. Guiaobai being brcLgnt ca record as the legal 
representative oi iviuicn. 

<9j Wane me appeal was pending before this Ct. 
Mt. Gmaooai, tne wiuovv oi Muicnand, also died 
on 15-lu-id46. We snau ta£e up tne question oi 
aoaiement at the end. 

1 10 1 Tnere is no evidence in the case to establish 
that the parties, coming irorn Kanpur, adopted tne 
Maratna rites k customs k me ijoinoay Scnooi oi 
Hindu law. Ine linamg oi the learned trial judge 
on this part oi tne case is correct. The appellant 
has not attempted to challenge tne finding. 

tl 1-12 1 As me parties are governed oy the Bena¬ 
res Scnooi oi mnau iaw, the pill, has to prove that 
Narbaaaoai had authority irom her nuooand to 
maxe tne adoption. (Alter discussing the eviaence 
the Judgment proceeded:) This evidence is very 
discrepant * unsatisiactory. It is not suificient 
to prove the authority necessary for Naroadabai 
to make the adoption. A person wno sets up an 
oral authority lor adoption has to prove it beyond 
all doubts as he seess to displace the natural 
order of succession by the alleged adoption. The 
finding of the learned trial Judge that Narbadabai 
had no autnority to adopt is correct & is upheld. 

(13-15) On the factum of adoption aiso, the evid¬ 
ence is very unconvincing. Tnere is no proof of 
giving and taking, which are essential to con¬ 
stitute a valid adoption. (After discussing the 
evidence, the Judgment proceeded:) The evi¬ 
dence does not prove the essential requisites of a 
valid adoption. The finding of the trial Judge that 
the fact of adoption was not proved is correct k 
is upheld. 

(16) The learned trial Judge found that the 
custom of adopting a daughter's son in the caste 
to which the parties beiong had not been proved. 
The parties belong to the Fulmali caste. The 
Fuimalis are not proved to belong to one of Uu* 
regenerate castes. Among Sudras, a daughter’s son 
can be validly adopted. So the adoption of the 
pill, cannot be questioned on this ground. 

(17) The evidence on the question of remarriage 
of Narbadabai with Ramprasad or her immoral life 
cannot) be beiieved. If in fact the remarriage 
had taken place, there would have been more dis¬ 
interested testimony than that of Ramprasad of 
Pusawoo. 

(18-20) The appellant challenges the findings by 
the learned trial Judge that Kisanlal was separate 
from Bhaulal k that the property at Akola was 
acquired by the latter alone. (After discussing 
the evidence the judgment proceeded:) On a 
consideration of the entire evidence, it Is clear 
that Bhaulal started a separate business at Akola 
It is not established that the business was started 
with the aid of any ancestral nucieus or funds ad¬ 
vanced by Bhikarilal. Nor is there any evidence 
that the properties at Akola were the result of 
the joint efforts of both Kisanlal k Bhaulal. Kisan¬ 
lal disposed of his property at Yeotmal as his own. 
Subsequently he resided k did business at Akola 
separate from Bhaulal. These facts leave no doubt 
thut Kisanlal had no joint interest in the proper¬ 
ties in possession of defts. 1 & 2. The properties 
were acquired by Bhaulal & his sons separately 
for themselves. 

(21) The learned trial Judge gave correct find¬ 
ings on issues 1 k 2 k they ore upheld. 

(22) The learned trial Judge accepted the value 
of the houses k the movable property in possession 
of defts. 1 k 2 as stated by them. This has not 
been questioned before us. 

(23) On the findings given by us this appeal 
ought to be dismissed. One of the respondents, 
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however, died & the appeal partially abated ou his 
deata as FoliocK J. by an order dated 25-6-1946 de¬ 
clined to extend time under S. 5, Limitation Act. 
Ine question is whether the whole of the appeal 
must oe held to have abated. 


(24) The learned counsel lor respondent 2 con¬ 
tends tliat Mt. Gulabbai was the legal representa¬ 
tive of the deceased Mulchand. On the appellant's 
1 aiiure to bring Mt. Guiaubai on record, the appeal 
abated against Mulchand. As the purs, suit is one 
lor partition of joint family property in the pos¬ 
session of Mulchand & Ramgopal, the learned 
counsel argues that the appeal abates as a whole, 
i.e., even as against Ramgopal. Otherwise if the 
appeal were to be allowed only as against Ram¬ 
gopal, the resulting position might be two con¬ 
tradictory decrees viz. dismissal of the suit as 
against Mulchand & decreeing it as against Ram¬ 
gopal. 

125) The appellant urges, however, that the right 
to sue survives against Ramgopal, deft. 2. The 
surviving brother, & not the widow, is, according 
to the appellant, the legal representative of Mul¬ 
chand. At any rate, it is emphasised that at the 
hearing of the appeal the estate of Mulchand is 
lully represented by Ramgopal because of the death 
ol Gulabbai meanwhile. 

( 26 ) Fn-st we have to determine who was the 
legal representative of Mulchand after 4-6-1945 when 
he died. The provisions of the Hindu Women’s 
Rights to Property Act have to be borne in mind. 
In view of sub-s. (2) of S. 3, Hindu Women’s Rights 
to Property Act, on the death of Mulchand his 
interest in the joint family devolved on his widow. 
It is true that a widow’s interest is restricted to 
her life. But during her life, under sub-S. (3), a 
widow is entitled to the same right of claiming 
partition as a male owner. It follows that the 
Restate of the deceased Mulchand could not, during 

! the life of his widow, be represented by his brother 
’alone. Both Gulabbai & Ramgopal were the legal 
representatives of Mulchand: see ‘Venkata Sub- 
barao v. Jagunnadlia Rao’, AIR (33) 1946 Mad 
283: and ‘Prem Das v. Brij Mohan Lai', AIR (28) 
1941 Lah 447. 

(27) We are not to be taken as laying down that 
on the death of a Hindu male, his widow must, in 
every case, be brought on record as his legal re¬ 
presentative. Legal representative ordinarily means 
a person who in law represents the estate of a 
deceased person. Whether the estate of a deceased 
Hindu male is adequately represented in any parti¬ 
tion case would depend on the frame of the suit 
& the nature of the relief claimed. Here the con¬ 
test is for partition of property alleged to be Joint. 
In a suit for partition, every member of the Joint 
lamily who is entitled to a share, even though it 
may be of a limited character, is a necessary party. 
Different considerations may well arise where the 
contest is not between the members of the joint 
lamily represented by its manager & a stranger. 
In the latter case the manager or the managing 
members of the Joint family may adequately re¬ 
present all the members of the family, includmg a 
widow entitled to a share under the Hindu Wo¬ 
men’s Rights to Property Act, CRadha Ram v. 
Jang Bahadur’, 20 Luck 305.) 

(28) The next question is what is the efTect of 
the failure of the appellant to bring the widow 
of Mulchand on record as his legal representative. 
Bub-rule (3) of R. 4 of O. 22, C. P. C., 1908, only 
provides that on omission to bring the legal repre¬ 
sentative of one of the deft, the suit abates as 
against the deceased deft, if the right to sue does 
not survive as against the surviving deft. The 
rule has to be applied to appeals read with R. 11 
of the same Order. The Code does not lay down 
that the suit or appeal abates as a whole whereas 
under the old Code (see S. 368 of Act XIV (14) 


v. Abaji Haripant A. l, h 

1882 ) it was provided that on failure of the Dlfl 
to make an application within the prescribed 
period the suit snail abate, under the present Code 
it is specifically provided that the suit shall abate 
as agamst the deceased deit. The provision in 
the oid Code was open to the construction that 
under given circumstances the suit abated as a 
whole. Notwithstanding the difference in the lan¬ 
guage of the corresponding provision in the pre¬ 
sent Code, the Courts have held that in certain 
circumstances partial abatement of a suit or an 
appeal may render it impossible to proceed with 
the suit or appeal to final adjudication. In such 
cases the suit or appeal fails in its entirety. Such 
impossibility may arise from a variety of circum¬ 
stances. Partial abatement may in certain cases 
lead to the undesirable possibility of there being 
two inconsistent or contradictory decrees (see 
’Sneoram v. Atmaram’, ILR (1943) Nag 17. The 
suit or appeal may, on partial abatement, become 
imperfectly constituted lor want of necessary or 
essential parties: ’Kali Dayal v. Nagendra Nath’, 
24 C W N 44. Again partial abatement may render 
it useless to proceed further in a matter in which 
the decree, if given, may be ineffective because 
of the outstanding right of the legal representative 
of the deceased: see ’Srinivasulu v. Palamkula 
Guraviah’, AIR (14) 1927 Mad 505. 

(29) It is an accepted proposition that no decree 
for partition can be made in the absence of any 
co-sharer: see ’Churaman v. Bhatu’, AIR (22) 1935 
Pat 241; Tiara Dhone v. Panchanan’, ILR (1943) 
1 Cal 144 and ’Ghanaram v. Balbhadrasai’, ILR 
(1938) Nag 370 at p. 373. As against Mulchand the 
dismissal of the appellant’s suit has become final. 
Gulabbai, his widow, was under the Hindu Women’s 
Rights to Property Act entitled to claim by parti¬ 
tion the same interest which her husband Mul¬ 
chand had in the joint family property. In the 
absence of Gulabbai, the estate of Mulchand was 
not adequately represented. There is no force in 
the appellant’s contention that Gulabbai died sub¬ 
sequently & Mulchand's estate is now fully re¬ 
presented by Ram Gopal. The crucial date for 
the determination of the present question is the 
date on which the appeal abated as against Mul¬ 
chand. On Mulchand’s death, his widow could have 
alienated her interest in the manner & within the 
limits permitted by Hindu law. It was, therefore, 
necessary for the appellant to have brought Gulab¬ 
bai on record within time. His failure to do so 
resulted in the abatement of the appeal as a 
whole. 

(30) As shown earlier, the appeal fails also on 

merits. , ^ 

(31) We accordingly hold that this appeal abates. 

The applt. will bear the entire costs of the appeal. 
V.B.B. Appeal dismissed. 
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V. R. SEN J. 

Jagannath Tikaram, Defendant No. 1-Appellant 
v. Abaji Haripant and another , Plaintiff and De¬ 
fendant No. 2 — Respondents. 

Second Appeal No. 608 of 1949, D/- 21-4-1950. 

(a) C. P. Tenancy Act (/ (7) of 1920) S. 12-A 
(8), (15) — SuU under S. 12-A (15) if bar to ap¬ 
plication under S. 12A (8). 

If a landlord has already applied to the revenue 
officer under S. 12-A(8) he will not go to the Civil 
Court because by making an application he lias 
accepted the genuinejiess of the coJisideration in the 
sale deed. When a landlord believes that the con¬ 
sideration is fraudulently stated he has to go to 
the Civil Court under S. 12-A (15). If his suit is 
dismissed within a year and if he is prepared to 
pay the price mentioned in the sale deed he may 
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make an application to the revenue otjicer under 
S. 12A ( 8 ). The institution ot a civil proceeding 
will not bar the exercise oj the landlord's right oj 
pre-emption before the revenue officer if the time 
tor making the application has not expired. 

(Para 11) 

(6) C. P. Tenancy Act (/ (1) of 1920) S. 12-A 
(15) __ consideration fraudulently stated. 

It is open to a party to pay a price in excess of 
the market value of the field and it cannot be 
said that the consideration is fraudulently stated 
and did not represent actual consideration merely 
from the fact that the consideration stated in tlie 
sale deed was in excess of the market value. The 
presumption of the consideration being fraudulently 
stated arising from the ostensible consideration far 
exceeding the real value cannot arise where the land¬ 
lord has shown his willingness to purchase the field 
for the price stated in the application under S. 12-A 
(8). <Paras 12,13 , 14) 

M. R. Bobde, K . G. Chendkey and G. P. Zadc, for 
Appellant; N. B. Chandurkar and J. N. Chandur- 
kar, for Respondent , No. 1. 

Cases referred to: 

(*07> 29 Ail 618: (1907) All WN 202) 

(Pr 15) 

C14) 36 All 464 : (A I R (1) 1914 All 158 (1) ) 

(Pr 15) 

(’45) Second Appeal No. 557 of 1943 D/- 16-3-1945 

(Nag) (Pr 14) 

(’45) I L R (1945) Nag 865: (AIR (32) 1945 Nag 

248) (Para 15) 

JUDGMENT: This is a second appeal by Jagn- 
nath defendant No. 1 against the decree of the 
Court of the 1st Additional District Judge, Nag¬ 
pur, which contained the following term: 

“The plaintiff will be permitted to deposit Rs. 
3000 for payment to defendant No. 1 for the pro¬ 
per price for the land in suit within a month from 
the date of this decree. On the plaintiff’s making 
that deposit defendant No. 1 shall deliver posses¬ 
sion of the land in suit (2 fields at mauza Mhas- 
khapra kh. Nos. 64/1 and 64/2 area 19.95 acres Jama 
Rs. 23 occupancy right full share) to the plaintiff.*' 
The suit of the plaintiff had been dismissed by 
the trial Court. 

(2) The plaintiff Abaji is the malguzar and 
lambardar of mauza Mhaskhapra and Mst. Soni and 
Bani were the occupancy tenants of khasra No. 
64/1 and 64/2. By a registered sale deed dated 
the 4th March 1944 (Ex. D-l) the defendants Soni 
and Bani sold their aforesaid fields to defendant 
No. 1 Jagannath for a consideration of Rs. 6000. 
The case of the plaintiff is that this sale was 
made without his consent. The defendants had 
not given notice of the proposed sale as required 
by law. The transaction was collusive and the 
consideration shown in the sale deed was false 
and fraudulent. According to the plaintiff defen¬ 
dant No. 1 had purchased the fields for Rs. 1600. 
The maximum price that could be given for these 
holdings, It was alleged could not be more than 
Rs. 1500 to 1600 on the date of the sale. The 
plaintiff claimed the following reliefs: 

“That the price of the holdings described In para 
1 above be fixed at Rs. 1600 on the date of the 
sale in suit; 

That the plaintiff be allowed to pre-empt the 
field In suit for Rs. 1600 or for any other price 
which the Court thinks to be proper after paying 
the same to defendant No. 1." 

(3) The claim of the plaintiff was contested by 
defendant No. 1 who submitted that the price stated 
In the sale deed, Rs. 6000, represented the actual 
consideration paid to defendants 2 and 3. The 
allegations of fraud and collusion were denied. He 
also submitted that the plaintiff had consented to 
the sale. 


14) Defendants 2 and 3 in their written state¬ 
ment stated that they had actually received Rs. 
6000. Their defence was similar to that of defend¬ 
ant No. 1. They asked for their discharge as they 
were not necessary parties. 

(5) In view of the objection regarding jurisdic¬ 
tion of the Court to try the suit preliminary issues 
were framed and the findings of the Court deliver¬ 
ed on the 18th July 1945 were that the market 
value of the fields in suit at the date of the suit 
was Rs. 3000 and that the Court had jurisdiction 
to try the suit. This order was challenged in revi¬ 
sion 'which was dismissed by the High Court on 
the 7th August 1947. 

(6) The plaintiff had filed an application on 
the 10th February 1945 in the Court of Naib-Tah- 
sildar Katol. Exhibit D-5 is a certified copy of the 
application. In that application the plaintiff 
alleged that the defendants had collusively stated 
in the sale deed that the price Rs. 6,000 and that he 
had filed a suit for the fixation of the price of 
the holdings and for pre-emption for the price 
that would be fixed by the civil Court. The reason 
given for filing the application was to avoid the 
bar of limitation. The deposit was accepted by 
the revenue officer and the application was kept 
pending till the disposal of the suit. 

(7) The trial Court took the view that the suit 
was not maintainable as the plaintiff was prepared 
to pay the sum stated in the sale deed, and made 
the following observation with reference to issue 
No. 4: 

“The plaintiff’s willingness to buy at Rs. 6000 as 
evidenced by his application before the Revenue 
Court shows that it is a fair price and nonsuits 
the plaintiff. The issue does not arise.” 

It accordingly held that the consideration of 
Rs. 6,000 was not inflated and had not been fradu- 
lently shown. 

(8) The lower appellate Court was of the opinion 
that the right of the plaintiff to challenge the 
genuineness o/ the consideration on the ground 
of fraud was not taken away by the application 
and deposit. It held that the market value of 
the land in suit was Rs. 3000 and that the price 
of Rs. 6000 recited In the sale deed had been 
fraudulently stated in order that the plaintiff 
might not enforce his right of pre-emption 

(9) Shri M. R. Bobde, learned counsel for the 
appellant, strenuously contended that the civil 
Court had no Jurisdiction in view of the application 
made before the revenue officer. His argument 
was that it was open to the plaintiff to make an 
application for pre-emption under Section 12-A (8) 
of the Central Provinces Tenancy Act, It is 
according to the learned counsel only when a land¬ 
lord does not exercise that right and alleges that 
the consideration was fraudulently stated in the 
sale-deed and did not represent the actual conside¬ 
ration that the remedy of a civil suit under 
Section 12-A (15) can be availed of. He contested 
that the market value of the land in suit was 
Rs. 3.000/- and the finding that the consideration 
In the sale-deed did not represent the actual con¬ 
sideration and was fraudulently stated. 

(10) Shri N. B. Chandurkar urged that the find¬ 
ings of the appellate Court were findings of fact 
and were binding on me. He submitted that the 
civil Court had jurisdiction in spite of the applica¬ 
tion made to the revenue officer. 

( 11 ) I do not accept the contention of the learned 
counsel for the appellant that a landlord cannot 
exercise his right of pre-emption before a revenue 
officer if he has taken the matter to a civil Court. 
The period of limitation for making an application 
by the landlord to enforce the right of pre-emption 
under Art. 1-B of the Second Schedule Is one year 
from the date on which possession was lost. When 
a landlord makes an application to the revenue 
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officer under Section 12-A (8) there is no dispute 
about the consideration. He will be permitted to 
purchase the holding on payment of the price 
stated in the sale-deed. When the landlord thinks 
that the consideration shown in the sale-deed did 
not represent the actual consideration and was 
fraudulently stated that he had to me a civil suit 
under Section 12-A (15). He cannot enforce the 
right of pre-emption in such a case through a 
[revenue officer. If a landlord has already applied 
to the revenue officer, he will not go to the civil 
Court because by making an application he has 
{accepted the genuineness of the consideration in the 
{sale-deed. When a landlord believes that the con¬ 
sideration is fraudulently stated he has to go to 
the Civil Court. If his suit is dismissed within a 
year and if he is prepared to pay the price men¬ 
tioned in the sale-deed he may make an appli¬ 
cation to the revenue officer. I do not think that 
the institution of a civil proceeding will bar the 
Jexercise of the landlord's right of pre-emption be¬ 
fore the revenue officer if the time for making the 
[application has not expired. I hold that the filing 
lof the application did not deprive the civil Court 
|of its jurisdiction to try the suit. 

(12) The claim of the plaintiff, however, must 
fail as I am of opinion that the requirements of 
Section 12-A (15) of the Act have not been fulfilled. 
The burden of establishing that the consideration 
was fraudulently stated in the sale-deed and did 
not represent the actual consideration was on the 
plaintiff. This burden the ^plaintiff sought to dis¬ 
charge by proving that the market value of the 
land was much less than the amount stated in 
the sale-deed. The lower appellate Court’s finding 
that the consideration was fraudulently stated and 
did not represent the actual consideration 
is mainly based on the gTound that it was in excess 
of the market value. I consider that the plaintiff 
has failed to make out that the consideration was 
fraudulently stated and did not represent the actual 
consideration. 

(13) The lower appellate Court has disregarded 
the important fact that in the event of an adverse 
decision by the civil Court the plaintiff was willing 
to pre-empt the field for Rs. 6,000. It is true, in 
the application he stated that the price had been 
inflated and was not genuine. The relevant alle¬ 
gations in his application are these: 

“The applicant landlord wants to purchase the 
above holdings for Rs. 6.000 also if the civil Court 
decides that this price mentioned in the sale-deed 
is a genuine one. But till the final decLsion of 
the civil case the limitation period to purchase for 
Rs. 6.000 through this Court would expire and as 
such the applicant would not be able to prefer his 
claim for pre-emption in this Court. To avoid this 
difficulty and bar of limitation, the applicant wants 
to file this application in this Court also to keep 

his claim alive.” ^ ... 

Evidence has been given on behalf of the plaintiff 
that the fields have many unsatisfactory features. 
The plaintiff gave no explanation as to why he 
should be willing to pay Rs. 6.000 for the same 
fields which according to the valuation in the plaint 
were worth only Rs. 1.600. The readiness of the 
plaintiff to purchase the fields for Rs. 6.000 in the 
event of an adverse decision by the civil Court 
is a complete refutation of the plea of fraudulent 
consideration. If he was willing to pay Rs. 6.000 
there was nothing wrong in defendant no. 1 buying 
the fields for the same amount . It has to be borne 
in mind that it is open to a party to pay a pnce 
in excess of the market value of a field. Section 
12-A (15) of the Central Provinces Tenancy Act is 
as follows: 

“Notwithstanding anything contained in this 
section, if any right in the holding is sold by the 
tenant, the landlord shall, on the ground that the 


consideration is fraudulently stated in the sale-deed 
and coes not represent the actual consideration 
oe entitled to institute a civil suit for purchasing 
the right for a consideration to be determined bv 
the Civil Court.” 1 

The section does not say that if the consideration 
is in excess of the market value the plaintiff will! 
be allowed to exercise the right of pre-emption. 

(14) I am not impressed by the reasoning of the 
lower appellate Court in rejecting the evidence re¬ 
garding the payment of Rs. 501 on the 28th 
February 1944 (Ex. D-4). There is nothing sus¬ 
picious in this amount being paid as earnest money. 
The bulk of the consideration, viz., Rs. 5,499 was 
paid before the Sub-Registrar. There is evidence 
on behalf of the defendants in support of the 
payment of Rs. 6,000. I am alive to the force 
of the observations made by Pollock, J., in Second 
Appeal No. 557 of 1943. D/- 16-3-1945. that 

"There can seldom be direct evidence that the 
consideration shown in the sale-deed was not the 
real consideration, but where the ostensible con¬ 
sideration far exceeds the real value, then a pre¬ 
sumption arises that the consideration has been 
fraudulently stated in the sale-deed, and the onus 
shifts on to the purchaser to show that the con¬ 
sideration stated did actually pass.” 

This is not a case where the presumption that 
the consideration of Rs. 6,000 did not represent 
the actual consideration can be made in view of 
the willingness of the plaintiff to purchase the 
fields for Rs. 6,000 and the evidence of the witnesses 
for the defendants. 

(15) Shri Chandurkar contends that the plaintiff 
was compelled to make the application. The argu¬ 
ment is devoid of force as there was no compul¬ 
sion. The application clearly demonstrated anxiety 
of the plaintiff not to lose the field but to pur¬ 
chase it even for Rs. 6,000. I agree with the 
observations of Pollock, J., in 'Shridhar v. Rushi 
Nama’. I L R (1945) Nag 865: 

“If the lambardar is in fact prepared to pay the 
sum stated in the sale-deed as the consideration, 
then it follows that the price stated is a fair price 
and there is no reason why he should be entitled to 
ask the civil Court to fix the consideration on the 
allegation that it has been fraudulently stated In 

The decisions in 'Abdul Majid v. Amolak’, 29 All 
618. and 'Ram Sarup v. Karamullah Khan’, 36 All 
464 are of no assistance to the plaintiff in view 
of his application in which he expressed his readi¬ 
ness to purchase the property for the price stated 
in the sale-deed. 

(16) The appeal succeeds and the plaintiffs suit 

stands dismissed with costs throughout. 
q fj Appeal allowed. 

A. I. R. (38) 1951 NAGPUR 438 (C. N. 138) . 

HIDAYATULLAH. J. 

Moolchand Ramkisan Lobar and another. pla '' 1 ’ 
tilts-Appellants v. Parmanand and another, ue- 
jendants-Rcspondents. 

Second Appeal No. 555 of 1946 D/- 9-2-1951. 

Civil P. C. (1908). O. 21. R- 63 — Suit under — 

Decree-holder is necessary party. . 

The suit under O. 21 R. 63 Civ P. C is one to 
set aside a summary decision or order of a cm. Ct. 
It is. therefore, manifest that the party who wins 
that decision or order must be joined whether o 
not a person with a derivative title is also Joined^ 
Th* decree-holder is therefore a necessary 

the'suit and a suit brought only aga '^ he .^ y 3 5 
purchaser is bad for non joinder of the party- * 
Cal 202 (PC) A.I.R. (32) M Pat 189' AIRU> 
1936 Pesh 189 Relied on. A.I.R • (75) m* M * 

(2) Not foil. _ o 

r P C O. 21 R, 63 N. 8. 
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W. B . Pejidharkar and R. J. Bhave, for Appel¬ 
lants; S. C. Dube, jor Respondent. (No. 1) 

Cases referred to: 

cm 35 Ind App 22: (35 Cal 202 P C) (Pr 12j 

131) AIR (18) 1931 P C 229: (134 Ind Cas 654) 

(Prs 13. 14) 

C50) (AIR (37) 1950 Ail 598 PB) (Pr 14) 

C28) AIR (15) 1928 Nag 65 (2): (105 Ind Cas 799) 

(Prs 6, 13) 

C40) 1940 Nag L Jour 604 iPr 13) 

C45) AIR (32) 1945 Pat 189: (23 Pat 961) 

(Prs 6, 12, 13) 

C39) AIR (26) 1939 Pat 138: (17 Pat 588) 

(Pr 12» 

(*36) A I R (23) 1936 Pesh 189: (165 Ind Cas 252) 

(Prs 6. 12) 

JUDGMENT: The plaintiffs are the appellants 
in this second appeal. Their suit was dismissed 
by the trial Court, and their first appeal against 
the judgment and decree of the first Court has also 
been dismissed. 

(2) The facts of the case are as follows: 

The Municipal Committee, Hoshangabad (defen¬ 
dant No. 3) obtained a decree in civil suit No. 349 
of 1940 against Kanhaiyalal (defendant No. 2) on 
5-3-1941 and attached the suit house. The house 
was put to sale and was bought by Parmanand 
(defendant No. 1) for Rs. 716. The sale was con¬ 
firmed on 11-7-1944. The case of the plaintiffs was 
that the house was the joint ancestral property of 
4 brothers, viz. the plaintiffs Moolchand and Shiv- 
narayan, Kanhaiyalal (defendant No. 2), and one 
Hamarayan, who is not a party to this suit 

(3) The case of the plaintiffs was that the money 
decree in the above suit was solely against Kan¬ 
haiyalal and that in execution of that decree the 
shares of other brothers could not be attached and 
sold. The plaintiffs and Hamarayan preferred an 
objection against the attachment under Order 21, 
rule 58 of the Civil Procedure Code on 6-11-1943. 
That objection was dismissed on 8-1-1944 by the 
Court as being filed too late. The present suit 
was, therefore, filed under Order 21, rule 63 of 
the Civil Procedure Code for a declaration that 
the plaintiffs’ interest in the house was not affect¬ 
ed by the sale. 

(4) In his reply defendant No. 1 stated that the 
plaintiffs were liable to pay municipal dues along 
with their brothers, and that Kanhaiyalal was. 
therefore, sued as the eldest brother. The plaintiffs’ 
it was contended, were bound by the decree since 
tne house was sold for family debts. It was plead¬ 
ed that the suit was not maintainable as notice 
under section 80 of the Civil Procedure Code was 
poteen to the Municipal Committee. It appears 
that the plaintiffs allowed the suit to be dismissed 
m default and when they got it restored they 
dropped the Municipal Committee out. The first 
defendant thereupon pleaded further that the 
Municipal Committee was a necessary party and 
that since it was not joined the suit should be dis¬ 
missed for non-joinder of a necessary party. 

<5) The Municipal Committee had also, prior to 
the dismissal of the suit, filed a written statement, 
in which it had stated that the failure to give a 
noUce under Section 80 of the Civil Procedure Code 
and section 48 of the Municipalities Act rendered 
the suit incompetent. The case of the Municipal 
was that Kanhaiyalal worked as a 
thekedar* which was the family business. One 
Baldeoprasad had attached the dues of Kanhaiya- 
ml, but through mistake the amount was paid to 
Kanhaiyalal, and the Municipal Committee had to 
pay it oyer Again to Baldeoprasad. The municipal 
committee therefore filed civil suit No. 439 of 1940 
against Kanhaiyalal to recover the amount from 
him. Even the amount was borrowed from Bal- 

elther by Ramklsha n (father of the 
plaintiffs) or by Kanhaiyalal during the course of 


family business. Both the Courts below have con¬ 
curred in dismissing the plaintiffs’ suit. 

(6) Apart from the other findings, which were 
all adverse to the plaintiffs and into which it is 
not necessary to go, the trial Court held that the 
suit in the absence of the Municipal Committee 
was not competent. In paragraph 6 of its judgment 
the trial Court observed as follows: 

'.The Municipal Committee Hoshangabad 

is a necessary party to this suit. Perhaps the case 
against the Municipal Committee was not revived 
for want of notice to the Committee under Muni¬ 
cipal Act and Criminal (Civil?) Procedure Code. 
The Municipal Committee is a necessary party to 
this case and it is fatal to the case that it has not 
been made a party. rRamchandai Singh v. Ragho- 
pati Sahai\ A I R (32) 1945 Pat 169.) The Decree- 
holder Municipal Committee, Hoshangabad, in 
wtyase favour the order stood must be impleaded 
for the proper adjudication of the present case 
*Lala Santlall v. Mian Feroz Shah’, AIR (23) 1936 
Pesh 189. *Bhola Sunar v. Mahadeoprasad’, AIR (15) 
1928 Nag 65(2), does not apply to this case as in 
this case the plaintiffs do not seek possession and 
auction-purchaser Parmanand is not in possession 
of the house.* 

The trial Court, therefore, non-suited the plaintiffs. 

(7) The learned appellate Judge held that the 
disputed house was the joint ancestral property 
of the plaintiffs and their brothers at the time of 
the sale and that it was in their joint possession. 
The learned Judge held that the decree of the 
Municipal Committee was not a family debt as 
Kanhaiyalal and other servants were held liable 
as joint tort-feasors. He further held that the 
interest of the plaintiffs in the disputed house could 
not be attached in execution of the decree of the 
Municipal Committee. So far, the decision of the 
learned Judge was in favour of the appellants. 

(8) The learned Judge, however, non-suited the 
appellants on the question of non-joinder of the 
Municipal Committee after the suit was dismissed 
in default. According to him this manoeuvre was 
to get over the failure to give notices under section 
80 of the Civil Procedure Code and section 48 of 
the C. P. Municipalities Act. The learned Judge 
held that the Municipal Committee was a neces¬ 
sary party and the declaration sought could only 
be obtained against the decree-holder, as a suit 
under rule 63 of Order 21 of the CivU Procedure 
Code was merely a continuation of the summary 
proceedings under rule 58 of the Order and to set 
aside the summary decision. The learned Judge, 
therefore, held that as in the absence of the Muni¬ 
cipal Committee an effective decree could not be 
passed the grant of relief of declaration, which is 
only a discretionary order, could not be made 

(9) The plaintiffs have filed this second appeal 
challenging this statement of the law by the learn¬ 
ed appellate Judge. Indeed, this was the only 
point argued by the appellants, though respondent 
No. 1 urged also that the decree of Kanhaiyalal 
was binding on the family and that since only ? 
share m the house in favour of Hamarayan alone 
remained the plaintiffs could not bring a suit for 
declaration simpliciter and ought to have asked 
for possession also. 

(1°) The main contention of the appellants is 
that under Order 1. rule 9 of the CivU Procedure 
Code the suit should have been decreed and not 
dismissed for non-joinder of parties. According 

“J?*®: ^ under ° rder 21. rule 63 of the 

CivU Procedure Code, If filed before sale, must be 
filed against the decree-holder since no question 
of auction-purchaser arises, but if filed after sale 
of the property it may be filed against the auction- 

° n t agalnst ^ auction-purchaser 
and the decree-holder at the option of the plaintiff 
It is argued that the auction-purchaser in such a 
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suit represents the decree-holder and the latter, 
though he may be joined, is not a necessary party. 

ill) It is true that in certain matters arising 
m execution the auction-purchaser represents the 
decree-holder. We are however not concerned here 
with execution proceedings but with a suit and 
parties to a suit. 

(12) Now, a party who unsuccessfully objects 
under Order 21, rule 58 of the Civil Procedure Code 
to the attachment of property cannot when bring¬ 
ing the suit ignore the order passed against him. 
The words of Order 21, rule 63 of the Civil Proce¬ 
dure Code predicate that the order is conclusive, 
subject to tne result of a suit to establish the right 
claimed by the objector. Their Lordships in ’Phul 
Kumari v. Ghanshyam Misra’, 33 lnd App. 22, while 
dealing with section 283 of the Code of 1882, which 
corresponded to tne present sixty-third rule, ob¬ 
served that the suit under that section was onejto 
set aside a summary decision or order of a civil 
Court. If that be so, it is manifest that the parcy 
who won that decision or order must be joined 
whether or not a person with a derivative title is 
also joined. It is impossible to hold that a suit 
on title simpliciter against the auction-purchaser 
without advertence to the earlier decision would 
satisfy the test laid down by the Privy Council. 
As was observed in ‘Has Kuar v. Gaya Municipality’, 
AIR (26) 1939 Pat 138: 

•‘a suit brought under Order 21. rule 63 of the 
Civil Procedure Code is a mere continuation of 
(he proceedings in a claim petition." 

This case was again followed in ‘Ramchandar 
Singh v. Raghopati Sahai", AIR (32) 1945 Pat 189. 
In the latter case it was held on facts almost paral¬ 
lel with those here that the decree-holder is a 
necessary party. To the same effect are the obser¬ 
vations in "Sant Lall v. Mian Feroz Shah", AIR 
v23) 1936 Pesh 189. 

(13) I am aware that in "Bhola Sunar v. Madho 
Pracadsao". AIR (15) 1928 Nag 65 (2) a contrary 
view was expressed by Kotval A. J. C.» but that 
case was considered in "Ragho v. Tuisiram, 1940 
Nag L Jour 604, and was not followed by Gruer 
J. I am in respectful agreement with the view 
expressed In ‘Ramchandra Singh v. 

Sahai’, AIR (32) 1945 Pat 189 and hold that the 
decree-holder Municipal Committee was a neces- 

* 04 ? No > question of joining the Municipal* ??!£ 
mittee now arises. The plaintiffs deliberately left 
out the Committee after the dismissal of theh^suit. 
To such a case the observations in ^ Naba, Kumar v. 
Padha Shvam AIR (18) 1931 PC 229 and R*tmesh 
war v Ganga Bux', AIR (37) 1950 All 598 F B. apply. 
Order 1. rule 9 of the Civil Procedure Code is of 
no help to the appellants because the Munlc * pal 
Committee in this case is a necessary party and 

no decision can be given beh / n ,£ k a S£ t be . 

( 15 ) I confirm the decree of the two Courts be 
low * The appeal fails and Is dismissed with costs. 
n R R Appeal dismissed. 

A. I. R. (38) 1951 NAGPUR 440 (C. N. 139) 
MUDHOLKAR J. 

Bhikulal Laduram Decree-holder-A PP,^[ a t nt »• 
Govind Avpaji, Judgment-debtor-Respondent. 

Misc. Appeal No. 336 of 1943, D/- 31-8-1949 

Limitation Act (1908) Art. 182(5) — J. D. and his 
surety. , , 

An application for execution of a ^ ce ™ ad * 
(laainst the J D. can be regarded as a step-in-aia 
o/ execution with respect to a subscQUcntapplic^ 
(ion for execution made agaxnst a j 1 j* 

(9) 1022 All. 481 Rel. on. 31 Bom. 50 not foil. A 1 R 
(31) 1914 Nag. 277 Dist. (Para 12) 

Anno: Llm. Act Art. 182 N. 139. 


A. I.R. 


A. L. Halve with M. D. Khandekar, for appellant 
— P. K. Tare, for Respondent. 

Cases referred to: 

C21) 43 All 152: (A I R (8) 1021 All 291) (Pr 7) 

C22) 44 All 743: (AIR (9) 1922 AU 481) 

(Prs 7, 8, 10, 12, 14) 

(’39) ILR (1939) All 538: (AIR (26) 1939 All 463) 

(Pr 7) 

(07) 31 Bom 50: (8 Bom LR807) 

(Prs 4, 6, 8, 11, 12, 13) 

('23) 47 Bom 778: (AIR (10) 1923 Bom 366) 

(Prs 6, 13) 

C45) ILR (1945) Bom 711: (AIR (32) 1945 Bom 
489) (Prs 7, 11. 14) 

C26) AIR (13) 1926 Cal 267: (85 lnd Cas 657) 

(Pr 6) 

('40) ILR (1940) 21 Lah 223: (AIR (26) 1939 
Lah 587) (Prs 7, 10) 

C35) 58 Mad 276: (A I R (22) 1935 Mad 188) 

(Prs 7, 9) 

C44) A I R (31) 1944 Nag 277: (1944 Nag L Jour 
271) (Pr 13) 

C37) 13 Luck 353: (AIR (24) 1937 Oudh 351) 

(Pr 7) 

('29) 8 Pat 310: (AIR (16) 1929 Pat 595) 

(Prs 6, 13) 

(’29) 120 lnd Cas 315: (AIR (16) 1929 Pat 597) 

(Pr 6) 

C17) 42 lnd Cas 100: (A I R (5) 1918 Low Bur 103) 

(Pr 6) 

C28) 6 Rang 334: (A.IR (15) 1928 Rang 282) 

(Prs 6. 13) 

JUDGMENT: This appeal arises out of execu¬ 
tion proceedings. 

(2) The facts giving rise to this appeal are 
briefly these. The appellant instituted a suit aga¬ 
inst one Gopal for the recovery from him of a cer¬ 
tain sum of money due upon a promissory note. 
In that suit he made an application for attachment 
before judgment. Gopai, however, furnished secu¬ 
rity & thereupon none of his property was attach¬ 
ed before judgment. The security was in the shape 
of a suretyship bond executed by the respondent. 
Under that bond the respondent gave an uncondi¬ 
tional undertaking to the effect that he would 
••personally pay the complete amount of the sun 
of the abovesaid No.” meaning thereby that he 
would himself pay such amount as may be decreed 
in the suit. 

(3) The suit was decreed on 26-10-1933. On 22-9- 

1936 the appellant made an application for execu¬ 
tion of the decree against Gopal alone. On 23-1- 

1937 he joined the respondent as a party to tne 
execution proceedings. This *as, however done 
without notice to the respondent. On 13-7-1942the 
court ordered that a notice of the application shoifld 
issue to the respondent. On I 9 - 9 - 1942 ^ app £' 
lant made an application under S. 14o, Civ. P. u, 
for execution of the decree against the respondent. 
On 23-10-1942 the lower court dismissed the 
plication for execution of the decree a B al " st 
respondent on the ground that it w “ ba £!f s £ 
time. The appellant appealed 

but his appeal was dismissed by the lower app 

(4) The question is whether an application ^ 
execution of a decree made aBalnst the X D. an 
be regarded as a step-in-aid o execution w tn 
respect to a subsequent application for exeoiuo 
made against a surety. The answer to It Is not 
easy to give. Indeed, on this question there is co 
siderable conflict of authority. The 1 |ding 

on the point is 'Narayana v. Timmaya, 31_eom 
In that case, N became liable surety forth 
performance of a part of the dec___ Dasse d in 
passing of the decree. The decree ^Ij^gveral 
January 1893. Thereafter, the D. H. Medse* ^ 
applications for executing the decree agamo 
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J. D. alone. All bis applications were within the 
periods prescribed by the Limitation Act of 1877. 
It was only in the year 1902 that he hied an ap¬ 
plication to execute the decree under S. 253 Civ. 
F. C. of 1882 against the surety. It was held that 
his application against the surety was barred by 
time as the decree cannot be treated as passed 
jointly as against the J. D. k the surety within 
the meaning of Art. 179, Explanation I, paragraph 
2, Sch. 2 to the Limitation Act of 1877. The learned 
Judges were of the opinion that the words ‘'passed 
jointly" in Art. 179, Explanation I, paragraph 2, 
Sch. 2 to the Limitation Act of 1877, refer to the 
decree which is “passed jointly” against more per¬ 
sons than one k do not mean a decree where a 
joint liability may be deduced by combining the 
surety bond k the provisions of S. 253, Civ. P. C. 
with the decree in dispute. 

(5) S. 253, Civ. P. C. of 1882 corresponds to S. 
145 of the present Code while Art, 179, Limitation 
Act of 1877 corresponds to Art. 182 of the Act 
of 1908. Though S. 145, Civ. P.C. of 1908 is somewhat 
different from S. 253 of the Code of 1882, that 
difference has no bearing on the point which arises 
for decision in this appeal. There is no material 
difference between Art. 182. Limitation Act, of 
1908 k Art. 179 of the Act of 1877. It is therefore 
clear that the mere fact that the Civ. P. C. of 
1882 k the Limitation Act of 1877 were both 
amended in the year 1908 does not affect the deci¬ 
sion in this case. 

(6) The view taken in 'Narayan v. Timmaya*, 
31 Bom 50, has been followed in a number of cases. 
These cases are ‘Yusuf Alii v. Papa Miya\ 47 Bom. 
778, ‘Mohamed Cassim v. Jamila Bee Bee’, 6 Rang 
334, ‘Raghunandan Prasad v. Kirtwanand Singh’, 
8 Pat 310 ‘Birendra Chandra v. Tulsi Charan', 
AIR (13) 1926 Cal 267, 'Curpen Chetty v. Ana 
Mahalingam*. 42 Ind Cas 100 (LB), and % Kirty- 
anand Singh v. Pirthichand Lai’, 120 Ind Cas 315 
(Pat). 

(7) As against these decisions, there are a num¬ 
ber of decisions from Alla\abad, Madras, k Luck¬ 
now High Courts k one from the Bombay High 
Court itself which take a different view. These 
decisions are 'Muhammad Hafiz v. Muhammad Ib¬ 
rahim’, 43 All 152, 'Badr-ud-din v. Muhammad 
Hafiz’, 44 All 743, ‘Gangaraju v. Subbayya’. 58 Mad 
276, ’Bachchu Singh v. Radhe Lai’, 13 Luck 353. 
'Kishan Singh v. Prem Singh*, 21 Lah 223. 'Vyasrao 
Hanmantrao v. Ramchandra Hanmant’, I L R 
(1945) Bom 711, and *SuraJ Din v. Narain Rao 
Parmeshwari Prasad’, I L R (1939) All 538. 

(8) The argument which runs counter to the 
view taken in ’Narayan v. Timmaya’, 31 Bom 50, 
is well stated in 'Badr-ud-din v. Muhammad Hafiz’, 
44 All 743. In that case the question for decision 
was whether an application for execution of a 
decree by arrest of the J. D. would operate to 
save limitation in respect of a subsequent applica¬ 
tion in which the first prayer was for the arrest 
of the J. D. k the second for the arrest of the two 
persons who had become liable as sureties to satisfy 
the decree. The learned Judges stated their view 
as follows: 

"The case against the appellant really admits of 
being stated in the form of a dilemma. Either the 
effect of S. 145, Civ. P. C. is to make the decree, 
in a case like the present, equivalent to a decree 
passed jointly against the original J. D. k the surety 
or the sureties or It has not that effect. U it has, 
then the case is covered by the closing words of 
Explanation (1) to Art. 182 of the schedule, & an 
application for execution against a J. D. or against 
any one of the sureties affords a starting point for 
a fresh period of limitation, even though the ap¬ 
plication next made be against a different surety. 
On the other hand, if the effect of S. 145, Civ. P. C. 
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be not as suggested above, then the words Of 
planation ( 1 ) aforesaid have no application ^ 
soever to a case like the one now before us k . 
altogether be excluded from consideration. In 
that case we are driven back to the words of Cl. 
(5) of Art. 182 itself. The point we have to decide 
is whether the application of 6-3-1918 was or was 
not an application in accordance with law 
to the proper Court for execution of the decree, 
or to take some step in aid of execution of the 
decree. We cannot answer that question other¬ 
wise than in the affirmative." 

• 9) In 'Gangaraju v. Subbayya’, 58 Mad 276, the 
learned Judges observed as follows at p. 279: 

•'None of the rulings cited from Bombay, Ran¬ 
goon or Patna lays it down positively that the case 
ot a J. D. k his surety falls within Explanation 1. 
They all assume without any discussion that, as 
the J. D. k his surety are not joint J. Ds., an exe¬ 
cution petition against the former will not avail 
to save limitation as against the latter. We agree 
with the Allahabad view that Explanation I does 
not contemplate a case of this kind at all k t there¬ 
fore. that Cl. 5 itself is the only provision by which 
this question of limitation must be determined.” 

(10) In ‘Kishan Singh v. Prem Singh’, 21 Lah 
223, the learned Judge observed as follows: 

"After hearing counsel on both sides, it appears 
to me that there is no escape from the dilemma 
propounded in ‘Badr-ud-din v. Muhammad Hafiz’, 
44 All 743, by the learned Judges who decided that 
case. They pointed out that if the order against 
the surety under S. 145, Civ. P. C., was to be con¬ 
sidered as equivalent to a Joint decree against the 
surety k the J. D., then Explanation 1 to Art. 182, 
Limitation Act expressly covered the case k 9 
therefore, execution against either the J. D. or 
surety was a step-in-aid of execution against either 
the surety or J. D. to the extent of the liability. 
If, on the other hand, the effect of S. 145, Civ. P. C. 
was not to be considered equivalent to a Joint 
decree against the J.D. k the surety then Explana¬ 
tion 1 to Art. 182 did not apply at all k the only 
relevant provision was Cl. (5) of Art. 182. That 
Clause expressly stated that a step-in-aid of execu¬ 
tion would be any application to execute the decree 
which has been made according to law. There 
was no restriction as to the party against whom 
the execution was sought. By reason of S. 145, 
execution against a surety considered equi¬ 
valent to an execution of the decree: Therefore, 
Cl. (5) applied k consequently, any application 
against the J. D. or surety for execution was a step- 
in-aid of execution against the surety or the J. D, 
To this dilemma, the learned counsel for the appel¬ 
lant has really no reply. 

It might be contended that the real meaning 
of Cl. (6) was that, by necessary implication, the 
application had to be against the party against 
whom it was sought to be used as a step-in-aid of 
execution k that the explanation enlarged the 
scope of the limited Article to holders of joint 
decrees. In the first place, this offends against 
the principle that an explanation does not enlarge 
the scope of the original section which It is sup¬ 
posed to explain, k in the second place, as pointed 
out in Madras ruling, it seems to me just that the 
surety, who is really the J. D. in another form, 
should not escape liability by reason of the fact 
that execution had been mainly sought against 
the J. D.’* 

(11) In ‘Vyasrao Hanmantrao v. Ramchandra 
Hanmant', T LB (1945) Bom 711, the learned Judges 
have reviewed the case law & have observed as 
follows at p. 719: 

“If the reasoning In the Allahabad & Madras 
cases should appear to us to be correct, It would 
be possible for us to distinguish the present case 
from 'Narayan v. Timmaya’, 31 Bom 60. on the 
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ground that that case was decided solely on the 
Oasis that a decree cannot be treated as passed 
jointly against the J. D. & the surety within the 
meaning of Explanation 1 to Art. 182, a basis not 
objected to by the present appellant, & on the 
ground that the present appeal is based on argu¬ 
ments which were not advanced or considered in 
Narayan’s’ case.” 

Then, again, at p. 720: 

"There is clearly no reference in the Explanation 
to a surety, & so lar ‘Narayan v. Timmaya’, 31 Bom 
50, we may say with respect, was rightly decided. 
But under S. 145, Civ. P. C. where any person has 
become liable as surety for the performance of any 
decree or any part thereof, the decree may be exe¬ 
cuted against him, to the extent to which he has 
rendered himself personally liable, in the manner 
provided in the Code for the execution of decrees. 
There seems to be no reason, therefore, why when 
a decree is sought to be executed against such a 
surety article 182 of the Limitation Act should not 
apply. The beginning of that article reads thus: 

Dc$> rip! ion oj Application. Period of Limitation. 

Tor the execution ol a decree Threeyears,or, where 
or order of any Civil Court not a certified copy of the 
provided for by Art. 183, or by decree or order has been 
S 48. Civil P. 0.1908. registered, six years. 

It is difficult to see why, because Explanation I 
deals with cases of more than one D. H.s U J. Ds. 
Art. 182 should be deemed to confine to applica¬ 
tions for execution of decrees against J. Ds. only. 
That Explanation was apparently necessitated by 
the realisation where there were more than one 
D. Hs. or J. Ds., specially where the decree dis¬ 
tinguished portions of the subject-matter as pay¬ 
able or deliverable to or by such parties, doubts 
might arise in the interpretation of the expression 
"application made in accordance with law.” It 
does not appear that the Legislature in enacting 
this article had specifically in mind the case of 
an application for execution against a surety. The 
last sentence in Explanation I must clearly be 
read with the earlier part of the second paragraph 
regarding more than one J. Ds. or persons against 
whom an order is passed, the expression 'passed 
jointly against more persons than one' being in 
contradiction to the expression 'distinguishing por¬ 
tions of the subject-matter as payable or deliver¬ 
able by each'. The first parts of the two paragraphs 
of Explanation I provide a clarification of or an 
exception to the general principle of Cl. (5), & the 
second parts of the said paras, must be regarded, 
in our judgment, as amounting to provisos reaffirm¬ 
ing that general principle in cases other than those 
to which the said exception would apply. We are, 
therefore, of opinion that the scope of the Ex¬ 
planation cannot be used in determining the scope 
of Cl. (5). That being so, we think that the 
reasoning in the Allahabad & Madras cases ap¬ 
plies to the present case. We do not distinguish 
the case from ‘Narayan v. Timmaya’, 31 Bom 50, 
on the ground that it was decided under Civil P. C. 
of 1882, there being little difference in principle 
between the present S. 145 & the old S. 253. But 
we do not consider ourselves bound by ‘Narayan 
v. Timmaya’, 31 Bom 50 because that case was 
decided on a line of reasoning which has been ac¬ 
cepted in the present appeal & because the argu¬ 
ment that though Explanation I does not apply 
Cl. (5) does, was not advanced or considered in 
that case. That case, besides, was based on the 
assumption that as the J. D. & the surety are not 
joint J. Ds. an application for execution against 
the former will not save limitation against the 
latter.” 

(12) The other cases which take a view similar 
to that taken in ‘Badr-ud-din v. Muhammad Hafiz’, 
44 All 743. proceed more or less on the same rea¬ 
soning & it is unnecessary to deal with them any 
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further. It is, however, clear to me that the two 
series of decisions are, in so far as the point at 
issue is concerned, not reconciliable. it seems to 
me that the view taken in *Badr-ud-din v. Muham¬ 
mad Hafiz’, 44 All 743 & the other cases following 
it is the correct one & I would follow it in prefer¬ 
ence to that taken in ‘Narayan v. Timmaya’, 31 
Bom 50. 

(13) I was referred by the learned counsel for 

the respondent to the decision in ‘Balkrishna v 
Atmaram*, AIR (31) 1944 Nag 277, in which Pura- 
nik J. has apparently approved of the decision in 
•Narayan v. Timmaya’, 31 Bom 50, & other cases 
which follow that decision. In that case, the 
D. H. obtained a decree against one Diwakar in 
the year 1930. He took out execution against 
Diwakar who asked for time & was granted time 
on his furnishing security. The security was in 
the shape of a suretyship bond furnished by one 
Balkrishna. Under that bond Balkrishna under¬ 
took to pay the decretal amount if Diwakar did 
not satisfy the decree by 31-3-1932. Diwakar did 
not satisfy the decree by that date & so the D. H. 
took out execution against both Diwakar & Bal¬ 
krishna. The last application for execution was 
dismissed on 26-6-1937. On 28-12-1940 the D. H. 
filed an application for execution against Bal¬ 
krishna alone. One of the defences taken by Bal¬ 
krishna was that the application was barred by 
time. I may also mention that no application for 
execution was filed against the J. D. within three 
years of the date on which the application for 
execution against Balkrishna was filed &, there¬ 
fore, the decision of Puranik J. is distinguishable. 
It is true that between June 1937 & December 1940 
Diwakar had gone to the Debt Relief Court & 
that the time spent during the proceedings before 
the Debt Relief Court was sought to be excluded 
under S. 23, Debt Conciliation Act, & it was on 
that ground that it was urged that the application 
of 28-12-1940 was within time, but then, the liability 
of the surety being independent of that of the 
principal debtor, the D. H. could not claim any 
exclusion of time under S. 23. Under the circum¬ 
stances, it was, if I may say so with respect, hard- 
lv necessary to consider in the particular case as 
to whether'Art. 182, Limitation Act, applied to an 
application for execution made against a surety or 
not. I would also point out that Puranik, J. has not 
definitely held that Art. 182 does not apply to an 
application for execution against a surety. For, 
this is what he says at p. 278: f <cv 

"If Art. 182 be held applicable it is only Cl. (5) 
thereof that can apply & what we have got to see is 
as against the surety ‘the date of the final order- 
passed on an application made in accordance with 
law to the proper Court for execution, or to take 
some step-in-aid of execution of the decree or 
order.’ That was admittedly more than three 
vears ago & it is not contended before me that 
any such order was passed within three years of 
the presentation of the present application for 
execution against the surety. That was the view 
taken in ‘Narayan v. Timmaya’, 31 Bom 50, ‘Yusuf 
Alii v. Papa Miya’, 47 Bom 778, 'Raghunandan 
Prasad v. Kirtyanand’, 8 Pat 310 and ‘Mohammed 
Cassim v. Mt. Jamila Bee Bee’, 6 Rang 334. 

If at all an application for execution against a 
surety can fall under Art. 182, then the wide lan¬ 
guage of Cl. (5) would allow the treating of the 
date of the termination of an application against 
the J. D. as the starting point of limitation for 

such an application. , . . 

(14) I, therefore, do not think that ^e decision 
of Puranik J. Just referred to stands Jn the way 
of my following the view taken 
Muhammad Hafiz 1 . 44 All 743 ■V^srao Hanmant- 
rao v. Ramchandra Hanmant, 

711 & the other cases I have referred to earlier. 
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In this view, it is clear that the application for 
execution against the respondent is within time. 
I, therefore, set aside the order of the lower ap¬ 
pellate Court confirming that of the executing 
Court and remand the case to the latter court for 
being proceeded with further in accordance with 
law. In the particular circumstances of the case, 
I order that the costs so far incurred shall be borne 
by the parties as incurred. Counsel's fee in this 
Court Rs. 25 

HH. Appeal allowed . 

A. I. R. (38) 1951 Nagpur 443 (C. N. 140.] 
(FULL BENCH) 

Hidatatullah, Mangalmurti AND 
Mudholkar JJ. 

Rajaram Dadu and others — Applicants v. 
The State and another—Hon- Applicants. 

Civil Revn. No. 413 of 1949, D/. 20 4 1951. 

(a) Constitution oi India, Arts. 226, 227 — Retros- 
pective operation. 

Articles 226 aud 227 do not relate to matters of pro¬ 
cedure but confer a power upon High Courts to interfere 
in certain cases. This power, cannot be invoked by a per¬ 
son aggrieved by a decision of Court or a tribunal arrived 
at before these provisions came into force : A. I. R. (36) 
1951 S. C. 128, Ilel. on. [Paras 7, 16] 

(b) Central Provinces and Berar Panchayats Act, 
(I [1] oi 1947), S. 83 (3) — Order in revision confirm- 
ing decision of Nyaya Panchayat — If open to revi, 
sion-Civil P. C. (1908), S. 115-Criminal P. C.(1898), 
S. 439-Letters Patent iNag.), Cl. 11-Government of 
India Act (1915), S. 107—Government of India Act 
(1935), Ss. 223, 224. 

The accused were convicted of certain offences by a 
Nyaya Panchayat and their convictions were confirmed on 
30-5-1949 on revision under S. 83 (3), C. P. & Berar Nyaya 
Panchayat Act. The accused thereupon filed a revision 
against the order under S. 115, Civil P. 0., CL 11 of the 
Lotters Patent and 8.107, Government of India Act. 
1915. read with 8 . 223, Government of India Act, 1935. 

Held, that (i) the order passed on revision was final 
and not open to appeal or revision in view of S. 83 ( 8 ), 
Nyaya Paochayat Act and, therefore, an application in 
revision on the Civil side or Criminal side was equally 

ba " e v d * [Paras 11, 20 ] 

(it) Clause 11 of the Letters Patent of the Nagpur High 
Court did not enlarge tho jurisdiction of the High Court. 
It only preserved the jurisdiction which was comerred on 
the Judicial Commissioner's Court. Clause 11 of the Let¬ 
ters Patent cannot thus be construed as conferring in- 
dopondent appellate or revisional jurisdiction. 

[Paras 9 17] 

(ill) Tho order not beiDg otherwise subjeot to appeal or 
revision it could not be challenged onder 8.107, Govern- 
ment of India Act. 1916, read with 8 . 228 or under 8,224 
Government of India Act, 1935. [Paras 8 , 18] 

R. M. Hamrnavis — for Applicants ; T. P. Naik Addl 
Oovt. Pleader and M. IK. Puranik-for Ncn-Applkants 
Nos. 1 and 2 respectively. 

Cases referred to— 

(Arranged in order of Courts, and in the CourtB chro¬ 
nologically. List of foreign cases referred to comes after 
the Indian Caaes.) 

('60) Case No. 9 of 1950 : (A. I. R. (38) 1951 8 . 0 128 : 
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('41) I. L. R (1941) Nag. 681 ; (A. I. R. (29) 1942 Nag. 6 ). 

Hidayatollah J.—The three applicants Raja¬ 
ram, Bikramdas, and Rama were 0 nvioted under 
Ss. 448 and 504, Penal Code by the Nyaya Panoha- 
yab Court, Kamtha, and were sentenced to a fine 
of Rs. 30 each. They filed a revision application 



before the civil Judge lCias3 I), Bhandara, who 
maintained the conviction but reduced the sen- 
tence to Rs. 20 each. 

[ 2 l The present application was filed on 

16- G-1949 and purported to be under S. 115, Civil 
P. 0., cl. 11 , Letters Patent of thi'3 Court, and 
S. 107, Government of India Act, 1915 , read with 
8. 223, Government of India Act, 1935 . The 
matter came up before me sitting singly, and on 

17- 11-1950 I:beard arguments partly and the case 
was adjourned to 24 11-1950. Meanwhile, the 
applicants filed on 20-11-1950 application no. 322 
of 1950 /or a writ of certiorari or other appro¬ 
priate direction, order, or writ under Arts. 226 and 
227 of the Constitution. 

[3] On the case coming up before me again on 
1-12 1950 I ordered the papers to be placed before 
the Honourable the Chief Justice for constituting 
a Division Bench in view of the application for 
the enforcement of fundamental righis, which 
according to the practice of this Court had 
to be dealt with by a Division Bench. The learn¬ 
ed Chief Justice was pleased to constitute a Divi- 
sion Bench consisting of Mangalmurti and Mu- 
dholkar JJ. 

t4] On 5.1-1951 these learned Judges referred 
the matter once again to the Honourable the 
Chief Justice with a request to constitute a Full 
Bench, and the case was accordingly referred to 
the present Full Bench. 

foj The conviction in this case was finally de¬ 
termined under the Central Provinces and Berar 
Panchayats Act I Cl] of 1947 on 30-5 1949 , when tho 
order °f the civil Judge (Class I), Bhandara, was 
passed. Under that Act no appeal or revision 
against such an order was possible, and in con¬ 
nection with the Debt Conciliation Act it has 
been held that the High Court cannot entertain a 
revision when revisions are expressly barred. 

[6] According to tho applicants, the oase of tho 
applicants will not be over till their revision 
petition is finally decided, and during the pen¬ 
dency of the revision petition the powers of this 
Lourt have been increased by the present Consti- 
tution They, therefore, olaim the benefit of 
Arts. 226 and 227. 

[7] That these artioles are not to be treated 
retrospectively has been held in the Calcutta 
tngb Court on more than one occasion. That view 
has found favour also in other High Courts, and 
has al-o been the consistent opinion in this Court, 
in view of this, these powers cannot be invoked 
id the present case, as the deoision of the oivil 
Judge, which was final under the Aot, was given 
before the present Constitution was adopted. This 
is aleo the view of the Supreme Court in Kesha. 

vanVaahava ifennon v. Mate of Bombay, case 
No. 9 of 1950 (3. OJ. V 

U J 8 r“- k ° 05 ! n ‘ bat the superintendence 
by the High Court of subordinate Courts had led 
to the exeroise of revisional powers by the R igb 
Court. Tho position was altered under the Gov- 
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vernment of India Aot, 1985, and the power to 
entertain such revisions was expressly taken 
away. Thus, it is no use invoking S. 107, Govern, 
ment of India Act, 1915, read with 8. 223, Consti¬ 
tution Act, 1935. 

[9] Clause 11 , Letters Patent of this Court 
did not enlarge the jurisdiction of this Court. It 
only preserved the jurisdiction which was con¬ 
ferred on the Judicial Commissioner’s Court. 
Clause 11 , Letters Patent, cannot thus be constru¬ 
ed as conferring independent appellate or revi- 
sional jurisdiction. 

[10] The matter, therefore, falls for considera- 
tion under S 15. Civil Procedure Code and S. 439, 
Criminal Procedure Code. The case was a crimi- 
nal one, but the revision therefrom lay to a civil 
Court. The learned counsel says that it is not 
clear whether the matter after the revisnn by 
the civil Judge falls under the Civil Procedure 
Code or the Criminal Procedure Code. 

[ 11 ) This controversy need not be gone into, 
because whatever the nature of the revision 
application, any further revision is barred under 
the Panchayats Act, and thus a revision on the 
civil a9 well a9 the criminal side is equally barred. 

[12) It was argued that the rules framed under 
the Panchayats Act make radical changes in the 
cursus curiae and could only be framed by the 
Provincial Legislature and not by the Provincial 
Government. The question thus raised is one of 
great constitutional importance because under the 
Government of India Act, 1935, the Criminal Pro¬ 
cedure Code could only be amended in particular 
way by the Provincial Legislature. It is open to 
considerable doubt whether suoh power could be 
delegated to the Provincial Government. How¬ 
ever, as ti e legality of the Panchayats Act could 
not be seriously challenged before us, I cannot 
go into this question in view of the prohibition 
contained in tbe Act. I must leave the solution of 
this controversy to a case in which the question 
can bo properly rais.d. The application is accord, 
ingly dismissed without oo c ts. 

[is] Mangalmurti and Mudholkar JJ.— This 
is an application for revision of an order passed 
by Civil Judge. Class I, Bhandara, dismissing the 
application for revision made by the applicants 
under subs. 0) cf s. 63, Central Provinces and 
Berar Panchayats Act, 1946 (Central Provinces 
and Berar Act no. 1 of 1947). It has been made 
under 8. 115, Code of Civil Procedure, cl. 11 of 
the Letters Patent of the High Court and S. 107, 
Government of India Act, 1915, read with S. 223. 
Government of India Act (< 1935. When this 
application came up for hearing before Hidayat- 
ullah, J. an application was made to the Court 
praying for the amendment of the original ap¬ 
plication by including reliefs under Arts. 226 and 
227 of the C institution of India. 

[ 14 ) A prelimirary objection is taken to the 
tenability of the application, both as originally 
^framed and, as it would ‘stand, if the ainend- 
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ment is allowed. It is pointed out that, whereas 
the order sought to be revised was passed on 
30-5 1949, the Constitution came into force on 
26-1-1950 and, therefore, the remedies provided 
by the Constitution cannot be availed of by the 
applicants. 

[15] Recently the Supreme Court had to con¬ 
sider the question whether certain proceedings 
under the Indian Press (Emergency Powers) Act 
23 of 1931, which were pending against a person 
at the date of the commencement of the Conati- 
tution and whioh were alleged to be inconsistent 
with the fundamental rights conferred by Art. 19 
(l) (a) of the Constitution were affeoted by Art. 
13 (l) thereof. That was in the case of Keshavan 
Madhava Menon v. The State of Bombay , case 
No. 9 of 1950 (S. c.) Their Lordships (Pazl Ali 
and Mukherjea JJ. dissenting) held that those 
proceedings were not affected even though the 
Act may have become void after the commence- 
ment of the Constitution. In our opinion, the 
principle underlying this decision would apply to 
the present case. 


[ 16 ) Articles 226 and 227 do not relate to 
matters of procedure but confer a power upon 
High Courts to interfere in certain cases. I his 
power, in our opinion, cannot be invoked by a 
person aggrieved by a decision of Court or a 
tribunal arrived at before these provisions came 
into force. We, therefore, decline leave to the 
applicants to amend their petition. 

[17] Now, as to the applicability of cl. 11 of 
the Letters Patent. This clause deals with appeals 
only. Hereunder the High Court is empowered to 
hear appeals (l) from decisions which before the 
grant of Letters Patent were subject to appeal 
before the Judicial Commissioner’s Court and (2) 
those whioh thereafter were mado subject to 
appeal to the High Court by any law. The pre¬ 
sent case does not fall in either of these cate. 


gories as no right of appeal is conferred by the 
Nyaya Panchayat Act but on the contrary, an 
appeal is barred. 

[18] Next, as regards S. 107, Government of 
India Act, 1915 read with S. 223, Government 
of India Act 1935. The former provision has been 
superseded by 8. 224 of the Act of 1935. No 
doubt, the latter provision preserves the jurisdic¬ 
tion exercised by a High Court before the Cons¬ 
titution Act of 1935 came into force. But, as the 
opening words of 3. 223 make it clear, its pro¬ 
visions are subject to the provisions of Part IX of 
tho Aot. Section 221 is one of the provisions 
contained in this Part. Sub-s. (l) of this section 
confers power of superintendence of the Hign 
Courts over all Courts in India and corresponds 
to S 107, Government of India Aot, 1915. Sub-8. 
(2) of S. 224 runs thus: 

••Nothing in this section shall be oonstrued as giving 
to a High Court any jurisdiction to question .““J Pig¬ 
ment of any inferior Court whioh is not otherwise subject 

to appeal or revision." 
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So, whatever power has been preserved by 
S. 223 will be subject to the limitations imposed 
by this Sab-section. The order of the Civil Judge 
is not ‘otherwise subject to appeal or revision" 
and so it cannot be challenged under any of 
these provisions in the Constitution Act of 1935. 

[19] What remains to he considered is whether 
8 . 115 of the Code of Civil Procedure can be 
availed of by the applicants. Under this section 
the High Court has power to call for the record 
of any case which has been decided by a Court 
subordinate to it. This power, of course, relates 
to civil matters and is exercisable only in respect 
of decision c which have not been given finality 
by any law in the sense that the jurisdiction of 
the High Court to question them is not expressly 
barred. The provision under which the High 
Coart exorcises its jurisdiction in a criminal 
matter is 8. 439, Criminal Procedure Code. But 
whether it is one or the other provision, the 
jurisdiction can be exercised only in respect of 
a Court subordinate to the High Court provided 
that its exercise is not barred by any law. 

[ 20 ] We would assume for the purpose of this 
case that the Civil Judge who decided this origi- 
nal application is a Court subordinate to the 
High Court. The provisions of Snb-s. (3) of S 83 
give a finality to an order passed in revision and 
bar an application for review of that order. In 
Hiralal v Parasramsao , I. L. R. (1941) Nag 581 
a division Bench of this Court had to consider 
the effect of the provisions of S. 20, Relief of 
Indebtedness Act, which likewise gave finality to 
the revitional order and barred an application 
for revision against that order. It was contended 
that in spite of these provisions, the High Court 
hid power to interfere under S. 115, Civil P. C. 
The contention was negatived and, we say with 
respect, quite rightly. The principle in the oase 
applies to the present case and bars us from en¬ 
tertaining this application under S. 115, Civil 
P. C. or under S. 439 , Criminal P. C. 

[21] For these reasons, wo are clear that the 
application must be dismissed. Accordingly, we 
dismiss it but without cost. 

(221 By the Court—In view of the opinions 
delivered b> us to-day we dismiss this application 
but without costs. 

K.S. Application dismissed . 

A. L R. (38) 1951 NAGPUR 445 (C. N. 141) 
BOSE, C.J. 

Shamlal s/o Hariram and others; Appellants v. 
Babulal s/o Kanchedilal and others; Respondents . 
Second Appeal No. 324 of 1944, D/- 3M-1949. 
Civil P. C. U908), O. 32, R. 1 — Suit on mortgage 
— Non-joinder oj parties — Mortgage by three 
persons — Two co-mortgagors released — One of 
subsequent purchasers not made party as claim 
barred by limitation — Effect — Suit held could 
proceed for entire mortgage money . 

A mortgagee is entitled to foreclose his mortgage 
or bring the property to sale without joining sub¬ 
sequent purchasers of the right to redeem. He can 


therefore omit to joint them as parties to the 
mortgage suit or release them. There is no differ¬ 
ence between a voluntary release and one compelled 
because of the law. It does not therefore matter 
whether the mortgagee chooses to release some of 
his mortgagors voluntarily or whether he is com¬ 
pelled to give up his claim against them, or against 
subsequent transferees, because of the law of limi¬ 
tation. In both the cases . he is entitled to .throw 
the whole of the mortgage-debt on the rest of the 
morgage security. The mortgagee can proceed 
against the remaining mortgagors without joining 
one of the co-mortgagees to the action, but of 
course one co-mortgagee cannot claim to realise the 
whole of the security for himself and so cannot sue 
in the absence of a co-mortgagee. A I R (34) 1947 
Nag 61 F B Followed. AIR (28) 1941 Nag 72; 
A I R (26) 1939 Pat 49 and A I R (26) 

1939 Cal 403. Ref; A I R (6) 1919 P C 24 and A I R 
(20) 1933 Cal 621 disting. (Paras 11, 12) 

Anno: C. P. C., O. 32, R. 1, N. 19, Pt. 8, 9. 

Af. R. Bobde with K. G. Chendke; for Appellants 
A. R. Choube (for No. 1) P. Lobo (for Nos. 2-3); 
for Respondents . 

Cases referred to: 

(Arranged in order of Courts, and In the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’20) 47 Cal 175: (AIR (6) 1919 P C 24) 

(Prs 12, 13) 

C42) I L R (1942) All 608: (AIR (29) 1942 P C 

50) (Pr 9) 

C33) 60 Caf 777: (AIR (20) 1933 Cal 621) 

(Pr 13) 

(*39) AIR (26) 1939 Cal 403: (I L R (1939) 1 Cal 

493) (Pr 10) 

C31) 27 Nag L R 4: (AIR (18) 1931 Nag 44) 

(Pr 5) 

C42) I L R (1942) Nag 145: (AIR (28) 1941 Nag 

72) (Pr 10) 

C47) I L R (1947) Nag 1: (AIR (34) 1947 Nag 

61 F B) (Pr 9) 

C39) AIR (26) 1939 Pat 49: (18 Pat 141) 

(Pr 10) 

JUDGMENT: This Is a suit on a mortgage, 
dated the 7th March 1927. It was executed by the 
1st defendant Nandlal for himself and on behalf 
of his minor nephews Pannaial and Rewashanxar. 
Defendants 2 to 11 are subsequent purchasers of 
parts of the property included in the mortgage. 
They can be divided into two sets. The first con¬ 
sists of defendants 2 to 7 and defendants 10 and 
11. These defendants purchased 4 of the mort¬ 
gaged fields in execution of a decree in Civil Suit 
No. 23 of 1927 against Nandlal and another. The 
second set consists of defendants 8 and 9 who pur¬ 
chased two other fields, also mortgaged, in exe¬ 
cution of rent decrees against Nandlal. 

(2) It will be observed that Nandlal mortgaged 
not only for himself but also on behalf of his 
minor nephews. These nephews were not Joined 
to the action and the plaintiff released their in¬ 
terests in the mortgaged property stating that, in 
his opinion, Nandlal was incompetent to mortgage 
their shares. He, however, sought to throw the 
entire burden of the mortgage on the remainder 
of the property. 

(3) Defendants 10 and 11 were Joined beyond 
time. That is admitted, therefore, the suit was 
dismissed as against them, and one of the questions 
which arises is whether the suit can proceed against 
the others in the absence of these two defendants. 

(4) The first Court decreed the claim to the ex¬ 
tent of half. The learned Judge did not decide 
what proportion of the property the minofs Pan- 
nalal and Rewashankar had in the whole. He 
assumed it was half and therefore decreed only 
half the mortgage claim against the remainder 
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oi the mortgaged property. The lower appellate 
Couu modthed this decree and decreed the whole 
ciaim a o^inst the remainder of the property that 
is to say, the property left after th* s’ ares of 
f-annaiai ana Rewashankar are excluded. 

•5) The first question is whether a mortgage suit 
can proceed in the absence of those who are in¬ 
terested in the present case, i t is said, the 
minors Pannalal and Rewashankar arc interested 
because they are co-mortgagors. It is also said 
uia. deiendants 10 and 11 are interested because 
they are subsequent purchasers. It was argued on 
behalf of defendants 2 to 9 wno appeal, on the 
strength of *Kisan v. Abdul Majid Khun*, 27 Nag 
L R 4, that though it is open to a mortgagee to 
release portions of the mortgaged property, he is 
oound to implead the owners of the portions re¬ 
leased, otherwise he cannot obtain a decree for tne 
mortgage amount, or, at any rate, not for the whole 
of the mortgage amount. Certain other cases were 
also referred to. 

<6) The Nagpur case just cited was before the 
amendment to the Transfer of Property Act in 
1929, at least, the decisions of the two lower Courts 
were given before the amendment. The Judicial 
Commissioner’s Court's decision was after the 
amendment, but the case was governed by the law 
as it stood before the amendment. The amendment 
has effected a change of the law which :\?s been 
explained by Sir Dinshah Mulla. 

(7) The law with which we are now concerned is 
contained in Order XXXIV, Rule 1, Civil Proce¬ 
dure Code. It provides that all persons having 
an interest in the mortgage-security or in the 
right of redemption shall be joined as parties to 
any suit relating to the mortgage," but the rule is 
"subject to the provisions of this Code." 

(8) Sir Dinshah Mulla in his commentary on the 
Code at pages 1060 and 1061 of the 11th Edition, 
after discussing the case law on the point, sum¬ 
marises the position as follows: 

"The result is that no suit on a mortgage should 
be dismissed by reason of non-joinder of parties 
unless the parties are necessary parties and the 
plfflntiff refuses to add them as parties." 

That brings us to the question whether the co¬ 
mortgagors and the subsequent transferees are 
necessary parties. 

(9) This question has, in my judgment, ueen 
settled hi principle by the Privy Council in ‘Shah 
Ram Chand v. Parbhu Dayal', I L R (1942) All 608. 

Their Lordships point out that the only case in 
which proportionate redemption is permissible is 
when the mortgagee acquires part of the mort¬ 
gaged property. They state that no other ex¬ 
ception is possible. They also agree, in the course 
of their discussion, that a mortgagee can release 
part of the mortgaged property and the mortgagor’s 
interest In it wnhout losing his right to throw the 
whole of the mortgage debt on the remainder of 
the property. This was also the view of a Full 
Bench of this Court in ‘Hardas v. Ramguljarilal', 

I L R (1947) Nag 1. Mulla, summarising the 
various decisions on this point, states that the 
decisions which take the other view are erroneous 
as the following passage will indicate at page 494 
of the second edition of his Transfer of Property 
Act. 

* These are erroneous decisions, and the Act as 
amended makes it clear that they are not law; 
for the mortgagee has a right to enforce the 
mortgage against any part of the security, and 
the discharge of one mortgagor by limitation or 
otherwise does not affect his liability for contri¬ 
bution to the co-mortgagor." 

.<10) The passage Just quoted from Mulla deals 
yhth a question of tne discharge of one mortgagor 
Dy llm itation. That disposes of the case of defen- 
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dants 10 and^ 11. A similar decision was reacted 
m ’Umar Haji Karim Shop of Akola v. Badndas 
Ramrai Snop, Akola', ILR (1942) Nag 145 at p 
la4, where a Division Bench of this Court, of wh'ch 
" was a member, stated: 

• The mortgagee is not affected by anything done 
behind his back after his mortgage, therefore he 
is entitled to foreclose his mortgage (or jring 
the property to sale), without joining subsequent 
purchasers of the right to redeem." 

If he is not bound to j’oin subsequent purchasers, 
then it does not matter whether he omits to join 
them or chooses to give them up or is compelled 
to release them because of the law of limitation 
That was also the view taken in ‘Muhammad 
Yunus v. Champamani Bibi’, A I R (26) 1939 Pat 
49, and ’Sakti Nath v. Jessore United Bank Ltd*, 
A I R (26) 1939 Cal 403. 

(11) It was argued that in the Nagpur Full 
Bench case the mortgagee was compelled to give up 
his rights against part of the mortgage security 
because of the Relief of Indebtedness Act, but 
that does not apply when there is a voluntary re¬ 
lease of some of the mortgagors. But Niyogi, J., 
and myself saw no difference between a voluntary! 
release and one is compelled because of the law.l 
We stated 

"Therefore, the mortgagee has the right not <nly 
to release a part of the mortgaged security but also 
one of the mortgagors without imperilling his 
right to proceed against the remaining mortgagors 
and the rest of the property. If he has the right 
to do that voluntarily, why should ne oe placed 
in a worse position because he has been com¬ 
pelled to bring about an exactly similar result by 
the Relief of Indebtedness Act.”? 

In my judgment, it does not matter whether the 
mortgagee chooses to release some of his mortga¬ 
gors voluntarily or whether he is compelled to give 
up his claim against them, or against subsequent 
transferees, because of the law of limitation. In 
both cases, he is entitled to throw the whole of 
the mortgage debt on the rest of the mortgage 
security. 

(12) The learned counsel for the appellants re¬ 
lied on 'Sunitibala Debi v. Dhara Sundari Debi*, 47 
Cal 175, but that decision is not in point. That 
was a case of two mortgagees, one of whom did 
not wish to sue. Their Lordships held that the 
one did not wish to join in the action had to be 
joined as a defendant. That rule, however, would 
not, for the reasons I have given, apply to the case 
of one of several mortgagors. The decisions I 
have cited make it clear that the mortgagee can 
proceed against the remaining mortgagors without 
joining one of the co-mortgagors to the action, 
but of course one co-mortgagee cannot claim to 
realise the whole of the security for himself and 
so cannot sue in the absence of a co-mortgagee. 

(13) The learned counsel for the appellants also 
relied on ’Govindachandra v. Jamuluddin’, 60 Cal 
777 at p. 780. but that was also a case of co¬ 
mortgagees. The plaintiff who sued there sued 

a mortgagee and stated that he was one of the 
heirs of the original mortgagee who was dead. He 
claimed a right to sue alone without joining the 
others. The position there is similar to the one 
which arose before their Lordships of the Privy 
Council in ‘Sunitibala Debi v. Dhara Sundan Debi, 
47 Cal 175 (P C) with which I have already dealt. 

(14) The appeal fails and is dismissed with costs. 

(15) Defendants 10 and 11 were joined as res¬ 
pondents to the appeal but no relief was claimed 
against them and they were purely 'pro forma. 
They will therefore bear their own costs of tws 

DJtR. App eal dismissed. 
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HID AYATULLAH, J. 

Ithal Chiman Powar, Plaintiff-Appellant, v. ii It. 
il Ianturabai and otliers; Defendants-Rcspondents. 

Second Appeal No. 440 of 1944, D/- 17-9-1948. 
..(a) Record of rights — Discrepancy between 
Wajib-ul-arz and Khasra — Former to be given 
more weight. 

In all cases of discrepancies between the wajib-ul- 
arz and the khasra, the former is to be given more 
weight: A I R (27) 1940. Nag. 178. Rel. on. 

(Para 5) 

(b) Easements Act ( 18S2), Ss. 17 and 15 — Right 
to water — Surplus water from tank T. flowing 
into tank 'X' in defined channels after inun¬ 
dating defendant's fields — Plaintiff irrigating his 
fields from water of tank 'X' — Practise to fill tank 
' X ' with surplus water from tank ‘Y’ for many 
years established — Right of easement to water 
from tank T held established. 

Plaintiff had a right to irrigate his fields from 
water of tank 'X' which had no source of water 
and teas filled by surplus water from tank ‘Y.’ The 
water after escaping from tank ‘Y’ in a defined 
channel, flowed into the defendant's fields and 
after inundating them, passed into tank 'X' by an¬ 
other defined channel. The practice to fill tank 
'X' with surplus water from tank *y* existed for 
many years. The water in tank 'Y' was per¬ 
manently collected. 

'Held' that the water on reaching the defendant's 
fields did not become surface water within the 
meaning of S. 17. but still bore the character of 
water permanently collected. In this view, the 
plaintiff by proving long user, had established a 
right of easement to the water from tank 'Y.‘ 4 
Cal. 633 (P. C.) and AIR (1) 1914 Mad 507, Rel 

on \ _ , (Para 8) 

Anno: Easements Act S. 17, N. 1 . 

S. N. Sil with H. N. Choudhary, for Appellant; 
K. G. Chendke, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

('79) 4 Cal 633: (6 Ind App 33 P C) (Pr 7 ) 

14) 37 Mad 304: (AIR ( 1 ) 1914 Mad 507) 

(Pr 8) 

l ’1°’ A 1 R (27 > J 940 Nag 178: (I L R (1941) Nag 

299) (Pr 5) 

JUDGMENT: The plaintifl-appellant com¬ 
plained of the diversion of water from field No 135 
of mouza Khairi, which, as he alleged, ought to 
flow into a tank. No, 134, thereafter to be used 
for irrigating fields Nos. 88 , 90, and 91 belonging 
to him. He succeeded in the first Court but sub¬ 
stantially failed in the lower appellate Court. 

( 2 ) The plaintiff is a malguzar of mouza Khairi 
and owns 0-5-4 share. The defendants are also co- 
sharer-malguzars. In the 'wajib-ul-arz' of mouza 
Khairi (Exhibit P-1), it is stated that these fields 
are irrigated from tank Khasra No. 134. In the 
•wajib-ul-arz' it is also stated that the fields of the 
defendants including fields Nos. 135 and 136 are 
irrigated from the tank bearing Khasra No 319 
These two fields of the defendants lie between the 
two tanks, Nos. 134 and 319. In the plaint map 
at point P there is an opening in the bund of tank 
No. 319. The water from the tank flows into field 
No. 135, and after inundating it, it passes through 
an opening at point K Into tank No. 134. It is 
admitted that the defendants have the right to fill 
their fields Nos. 135 and 136 with water and 
also to control the level of the opening at point K 
The plaintiff’s case is that the defendants on or 


about the 7th August 1941 closed the opening at 
point K and cut other openings in the 'bandhis' 
of their fields to drain off the water towards other 
fields. According to the plaintiff he had acquired 
a right of easement to take water from tank No. 319 
■via' the fields of the defendants into his tank 
No. 134. 

(3) Certain facts are beyond dispute in this case. 
They are (a) that the plaintiff has a right to irri¬ 
gate his fields nos. 88, 90, and 91 from the water 
of tank no. 134 and (b) that tank no. 319 is in 
joint ownership and was constructed by Govern¬ 
ment for the use of the village as a whole. 

(4) On these facts the trial Court decided that 
a right of easement had been proved in the case, 
and decreed the plaintiff's claim. It may be pointed 
cut that the plaintiff had also asked for damages 
but later waived this part of his claim. The lower 
appellate Court decided that no right of easement 
had been proved, and it accordingly modified the 
decree of the trial Court, and in substance the 
claim of the plaintiff was defeated. Hence this 
second appeal by the plaintiff. 

(5) In the khasras of the village Khairi from 
1916 to 1941 it is stated in the remarks column 
that the plaintiff is entitled to irrigate his lands 
from tank no. 319 'via' tank no. 134. This, how¬ 
ever, is not by itself sufficient to create a right in 
his favour, and the learned counsel for the respon¬ 
dent is quite correct when he relies on 'Ramji 
Saneblal v. Tanyabapu’, AIR (27) 1940 Nag 178, 
where it was decided that in all cases of discre¬ 
pancies between the ‘wajib-ul-arz’ and the khasra 
the former is to be given more weight. All the 
same it is apparent in this case that no dispute 
took place for all these long years. The tank, 
bearing no. 134, was constructed by the predecessor- 
in-title of the plaintiff in 1870. It is admitted that 
the fields of the plaintiff mentioned above cannot 
be irrigated except with water from tank no 134. 
This tank has no source of water and is obviously 
filled by surplus water from tank no. 319. It would 
thus appear that for many years the practice to 
fill tank no. 134 with such surplus water had existed. 
The question is whether the plaintiff has acquired 
a right of easement in this behalf. 

(6) The case is governed by Section 17 of the 
Indian Easements Act. It cannot be denied that 
the water in tank no. 319 is permanently stored. 
Similarly the water in tank no. 134 is also per¬ 
manently stored. There can be no right of ease¬ 
ment in respect of surface water not flowing in a 
stream and not permanently collected in 1 pool 
tank or otherwise. That is not the case here, be¬ 
cause the water in both the tanks is permanently 
collected. The only difficult point is whether in 
passing over fields nos. 135 and 136 the water of 
tank no. 319 can be said to become surface water. 
The learned appellate Judge has not considered the 
matter from this angle, and in my opinion the 
inference from proved facts is exactly the reverse 
of what has been stated by him. 

(7) The water of tank no. 319 escapes through 

a sluice gate at point P. Thereafter. In the ab- 
sence of any cuttings In the bunds, it gets stored 
n the fields nos. 135 and 136. Thereafter it passes 
through an artificial opening in the bund of tank 
no. 134 which is marked K in the plaint map. 
These two openings P and K have apparently 
e ? . several decades, and in the past the 

plaintiff was regularly taking water every year from 
field no. 135 to tank no. 134 'via' the opening at 
point K. To these facts the case reported in 
■Ramessur Persad Narain Singh v. Koonj Beharl 
Pattuk', 4 Cal 633 IPX), applies. mat was 

Lordships of the Btivy Council on 

Sk rnt ?Li hat ap , plles ^ ***** facts of 
this case because there is much in common bet- 
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ween these two cases. This is what their Lord- 
ships said: 

"What, then, is the character of the reservoir and 
watercourses now in dispute, and what are the 
circumstances under which they were presumably 
created, and have been actually enjoyed? In the 
first place, as a question of fact, the Mahooet 
Tal appears to be of a permanent nature. Next, 
the construction of the Chahul Tal, which re¬ 
ceives the surplus water of the upper ‘tal’, by 
means of the khonwa’ and other channels, indi¬ 
cates that a permanent and connected system of 
irrigation for what are now the plaintiff's and 
defendant's mouzahs, beneficial to both states, 
was by these means provided. The fact that 
this lower reservoir, which seems to have acquir¬ 
ed the name of the Chahul Tal, was built mainly 
on the defendant's mouzah, leads irresistibly to 
the conclusion that it was constructed by, or 
with the consent of, the then owner of that 
mouzah; and it is evident from its situation, that 
its main, if not only, use was to store water for 
the convenient irrigation of the plaintiff's 
mouzah. Then it is proved that the water has 
been used and enjoyed for irrigating these 
mouzahs from a time beyond living memory. It 
appears to their Lordships that, from all these 
facts, a presumption fairly arises that this en¬ 
joyment had an origin which conferred a right.” 

(8) In the present case, though tank no. 134 

was built by the defendants it was constructed be¬ 
cause it became a storing place for water from the 
bigger tank no. 319. The presence of artificial 
(channels connecting the two tanks with the inter¬ 
vening field of the plaintiff clearly shows that the 
.right to the water of tank no. 319 was exercised 
(by the plaintiff with the consent of the defendants. 
'That it has been so enjoyed for nearly 50 to 60 
years is apparent from the evidence in the case. 
In my opinion, the water on reaching field no. 135 
did not become surface water within the meaning 
of Section 17 of the Easements Act. There is ample 
authority to show that in such circumstances it 
will still bear the character of water permanently 
collected: See for example 'Adinarayana v. 

Ramudu*, 37 Mad 304. It was held in that case 
that water flowing into a field from a known 
channel and passing along the field onwards into 
another field though not over a confined track in 
the former field but along its whole area, is not 
surface water, and it was stated that the chief 
characteristic of surface water is its inability to 
maintain its identity and existence as a water 
body. In my opinion, the character of water does 
not change while it is in field no. 135 so long as 
it enters the field from a defined channel and 
makes its exit by another defined channel While 
In the field it is bounded by the 'bandhis and 
must be regarded as flowing in a defined channel. 
In this view of the case, the plaintiff by proving 
a long user with the knowledge and consent or 
the defendants has established a right of easement, 
which cannot now be resisted 

(9) In the view I take of the law and the facts 

of this case, the decision of the lower appelate 
Court is wrong and the decree desen-es to be set 
aside. I accordingly set aside the decree of the 
lower appellate Court and restore that of the trial 
Court. The appeal is allowed and the plaintiffs 
claim is decreed w ith costs K( ^ 
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Chhotelal Ratanlal and another PWnH//s-Appej- 
lants v. Rajmal Milapchand and otliers. Defend- 
dants-Respondents. 

First Appeal No. 50 of 1942, D/- 17-2-19o0. 


v. Rajmal Milapchand A. I. B. 

(a) Civil P. C. (1908), O. 30, Rr. 1, f - Suit 
against individual partners. 

Where advantage is not taken of O. 30, R. 1 and 
the dejendants are sued as individuals, the %nere 
mention of the name o/ the firm in the description 
of the defendants does not mean that the firm is 
being sued, O. 30, R. 4, cannot apply. (Para 5) 

Anno: C. P. C. O. 30. R. 1, N. 15, R. 4, N. 1 

<b) Civil P. C. (1908), O. 22, R . I — Appeal 
against joint promisors. 

Each of several joint promisors is liable to the 
promisee and the abatement of appeal against one 
of them does not result in abatement of the appeal 
as a icholc. (Paras 5, 6, 8) 

Anno: C. P. C. O. 22, R. 1, N. 8. 

(c) Partnership Act (1932), S. 30 — Admission of 
minor to benefit of partnership — Contract Act 
(1872), S. 11. 

As a minor is incompetent to contract he cannot 
be a partner in the firm but where a partner¬ 
ship is already in existence independently of the 
minor he can be admitted to the benefits of the 
partnership. (Paras 9, 10) 

Anno: Partnership Act, S. 30, N. 1; Contract Act 
S. 11, N. 2, 3. 


(d) Partnership Act (1932), S. 4 — Express agree¬ 
ment — Necessity. 

An agreement of partnership need not be express 
and can arise out of mutual understanding eviden¬ 
ced by a consistent course of conduct and by ex¬ 
press admission of the parties concerned. 

(Para 15) 

Anno: Partnership Act, S. 4, N. 2. 

(e) Partnership Act (1932), Ss. 40, 43 — Deter¬ 
mination of partnership. 

A partnership cannot be brought to an end by 
the unilateral act of one of the partners except by 
giving a notice in writing to the other partner of 
his intention to dissolve the firm. (Para 15) 

Anno: Partnership Act S. 40, N. 1; S. 43, N. 1. 

(/) Civil P. C. (1908), O. 30, R. 1 — Suit by one 
of the partners. 

Where a sum of money is due to a partnership 
firm, such a sum can be recovered either in a suit 
brought by all the partners of the firm or in a suit 
filed in accordance with O. 30, R. 1, in the name 
of the firm. Suit by one partner alone in his name 
is not maintainable. (Para 16) 

Anno: C. P. C. O. 30, R. 1. N. 2. 

(g) Civil P. C. (1908), O. I, R. 10 — Suit on con- 


In actions of contract, it is the right of the de¬ 
fendant. if he takes tlie objection in proper time, 
to insist upon all persons with whom he contracted 
being joined as plaintiffs and if after objection has 
been raised, the plaintiff proceeds with tlie suit 
without taking steps to add the person or persons 
whose non-joinder has been objected to ana the 
Court finds that the objection is well founded, the 
suit must be disinissed. (Para in 

Anno: C. P. C. O. 1, R. 10. N. 19. ... 

V. K. Sanglii , for Appellants; D. T. Mangalmurtt , 

for Respondents. 

Cases referred to: . 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C22) 49 Cal 560: (A I R (9) 1922 P C 237) Pr 10 

(75-77) 1 All 453 ' 

(’31) 53 All 479: (AIR (18) 1931 All 327) ^ J0) 

( 81) 6 Cal 815: (8 Cal L Rep. 457) 17) 

(•22) A I R (9) 1922 Lah 441: (67 Ind Cas 90)^ 

(•33) 14 Lah 543: (AIR (20) 1933 Lah 356^ ^ 

Civil Suit No. 3-B Of 1934 (Nag) (Prl3> 


(*34) 
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C37) I L R (1937) Nag 423: (AIR (23) 1936 Nag 

292) (Pr 5) 

(*36) A I R (25) 1938 Nag 324: (177 Ind Cas 831) 

(Pr 15) 

(’42) A I R (29) 1942 Oudh 335: (200 Ind Cas 172) 

(Pr 17) 

C25) AIR (12) 1925 Sind 181: (79 Ind Cas 914) 

(Pr 17) 

JUDGMENT: This appeal is by the plaintiffs. 
Seth Bhimraj, plaintiff no. 2, in the suit, claimed 
as proprietor of the shop styled ‘Bhimraj Hukum- 
chand’ Rs. 7,118-13-0 from the four defendants as 
proprietors of the firm ‘Chouthmal Bhimraj* trans¬ 
ferred the debt to plaintiff no. 1 by a deed of 
transfer, dated the 19th October 1941. The suit 
was accordingly instituted by the two appellants 
as plaintiffs. 

(2) The defendants pleaded that they owned the 
sum not to Bhimraj alone but to the partnership 
firm of ‘Bhimraj Hukumchand* which contrary to 
the allegations of the plaintiff was not closed and 
was subsisting at the date of the suit. The de¬ 
fendants further pleaded that Hukumchand, son of 
defendant no. 4, was a partner along with Bhimraj 
and the latter alone could not transfer the suit 
claim to plaintiff no. 1 and enforce it. The de¬ 
fendants also alleged that the claim was barred 
by limitation as the suit was filed more than three 
years after the last transaction between the parties 
according to the entries in the account books of 
the defendants. 

(3) The learned trial Judge found that Hukum¬ 
chand was not a partner in the firm styled ‘Bhim¬ 
raj Hukumchand’, and that the dealings between 
plaintiff no. 2 and the defendants after the 22 nd 
November 1937 were not mutual, open and current 
accounts and the suit was barred by limitation. 

(4) During the pendency of the appeal defendant 
no. 4, who was made respondent no. 4, to the 
appeal, died. The appellants did not bring in time 
the legal representatives of respondent no. 4 on 
the record and accordingly the appeal abated as 
against the deceased respondent. At the hearing 
the learned counsel for the respondents raised a 
preliminary objection on the ground that tne abate¬ 
ment of the appeal as against respondent no. 4 
Rikhabdas must necessarily lead to the total abate¬ 
ment of the appeal. The learned counsel has 
placed reliance upon ‘Chuni Lai Tulsi Ram v. Amin 
Chand*. 14 Lah 543. 

(5) It was contended for the appellants that the 
suit was instituted against the firm of 'Chouthmal' 
and the appeal would not abate inasmuch as the 
right of appeal survived against the surviving 
partners of the firm under Order XXX, Rule 4 
of the Code of Civil Procedure. This contention 
is without force. There is nothing to indicate that 
the partnership firm was made the defendant to 
the suit. The plaintiffs did not sue the firm of 
Chouthmal in accordance with Order XXX, Rule 1, 
Civil Procedure Code. The defendants to the suit 
were four individuals even though they might have 
been described as proprietors of the firm ‘Chouth- 
mal.’ The mere mention of the name of the firm 
in the description of the defendants did not mean 
that the firm was being sued. As advantage was 
not taken of Rule 1 of Order XXX, it cannot be 
said that the right of appeal survived against the 
surviving partners under Rule 4. The frame of the 
suit was such that the four defendants were sued 
as Individuals owing Jointly a certain sum of money 
to plaintiff no. 2 ('vide* paragraph 2 of the written 
statement.) The question then is whether the 
appeal can proceed in the absence of one of the 
Joint promisors against the rest. Ordinarily one 
joint promisee cannot by himself enforce a Joint 
promise, but each of several Joint promisors is 
liable to the promisee: Bee ‘Ramchander Ram* 
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kisan v. Narayandas SunderlaT, I L R (1937) Nag: 
423. 

(6) Under Section 43 of the Indian Contract Act 
any one of joint promisors may be compelled to 
perform the whole of the promise by the promisee 
in the absence of express agreement to the con¬ 
trary. in view of Section 44, the release of one 
of joint promisors does not discharge the other 
joint promisors nor does the release free the joint 
promisor so released from responsibility to the 
other joint promisor or joint promisors. In the 
present case even if the dismissal of the suit as 
against Rikhabdas be regarded as final, there is 
no impediment in the way of the appellants pro¬ 
ceeding against the remaining respondents. 

(7) The decision in ‘Chuni Lai Tulsi Ram v. 
Amin Chand*, 14 Lah 543, which is relied upon by 
the learned counsel for the respondents is clearly 
distinguishable. In that case the plaintiff firm, 
who was the appellant, instituted the suit against 
two persons on the ground that they were carrying 
on business partly as agents of the plaintiff fi*m 
and partly as partners of the plaintiff firm. Agency 
was denied by the defendants but the partnership 
admitted. The trial Court found that the busi¬ 
ness was purely partnership business and gave a 
decree for a sum of money in favour of the defen¬ 
dants against the plaintiff firm. The latter appe¬ 
aled to the High Court and during the pendency 
of the appeal one of the defendants died. It was 
found that the defendants were impleaded in the 
suit as two individuals and not as a firm. Conse¬ 
quently it was held that the appellant could not 
take advantage of Order XXX, rule 4. The decree 
appealed against was a joint one in favour of 
the two defendants and there was no evidence as 
to the quantum of interest possessed by each of 
the defendants in the decree. The surviving de¬ 
fendant did not represent the whole of the interest 
of the deceased defendant. So the question was 
whether a joint decree given in favour of two 
parties could be varied In appeal in the absence 
of the legal representatives of one of the parties. 
Such a question gives rise to considerations of a 
different character from those that arise in the 
present appeal. In any case, in the Lahore case 
it was conceded that the appeal abated 'in toto.’ So 
the ruling relied upon by the respondents cannot 
conclude the question before us. 

(8) We hold that the present appeal did nott 
abate as a whole as a result of the abatement of! 
the appeal against Rikhabdas. 

(9) It was contended for the respondents that the 
learned trial Judge was in error in holding that 
there was no partnership between Bhimraj and 
Hukumchand. It was further submitted that the 
money claimed by the appellants was due to the 
partnership firm of which Bhimraj and Hukum¬ 
chand were partners at the Mate of the suit and 
accordingly as the former alone could not bring 
the suit, it should have been dismissed. 

(10) The trial Court held that there could not 
be any partnership between Bhimraj and Hukum¬ 
chand because of the minority of the latter at the 
alleged date of the Inception of the partnership. 
Section 5 of the Partnership Act makes it clear 
that the relationship of partnership arises from 
contract. But according to Section 11 of the 
Contract Act a minor is Incompetent to contract. 
A minor cannot therefore be a partner in a firm 
(See ‘Sanyasi Charan v. Krishnadhan Banerji', 49 
Cal 560 at p. 570.) Under Section 30 of the Partner¬ 
ship Act a minor can however be admitted to the 
benefits of a partnership. But then a partnership 
must be already in existence Independently of the 
minor. For he cannot be admitted to what does 
not exist: See Muhammad Rafiq v. Khawaja 
Qamar Din\ A I R (9) 1922 Lah 441 and 'Lachhml 
Narain v. Beni Ram*, 53 All 479. But the point 
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f?' decisl0n ?n tlie instant case is not whether 

l finrinff rt thi rsh ‘ p or ' smated or could have originated 
' mi nonty of Hukumchand but whether 

nLf if , d v ate of .. lhe actual of the cause of action 
and of the institution of the suit Hukumchand was 
a partner along with Bhimraj. 

rJiJ. 1 Bhimraj was originally a niunirn of one 
Dhai amchand Tejraj. He was removed from service 
by Dharamchand. As Rikhabdas and Bhimraj were 
niends a shop was opened in the name of Bhimraj 
Hukumchand, Hukumchand being the minor son of 
Rikhabdas. The dealings — purchasing and sell¬ 
ing gold and advancing money on pledges of orna¬ 
ments — were conducted in the name of the shop. 
The business of the shop used to be transacted in 
the house of the cousin of Rikhabdas. Capital 
invested was mainly advanced from the shop of 
the respondents. Profits used to be divided even 
according to Bhimraj half and half between Bhim¬ 
raj and Hukumchand. Later on disputes arose 
between Bhimraj and Hukumchand. 


(12) In determining whether at the date of the 
suit there was partnership between Bhimraj and 
Hukumchand we leave out of account the evidence 
relating to the acts and conduct of the parties dur¬ 
ing the minority of Hukumchand. Even then 
there is ample evidence which establishes beyond 
doubt that the shop of Bhimraj — Hukumchand 
was owned by two partners at the material time. 


(13) Under Section 6 of the Partnership Act in 
•determining whether a group of persons is or is 
not a firm, or whether a person is or is not a partner 
m a firm, regard shall be had to the real relation 
between the parties as shown by all the relevant 
tacts taken together. According to Hukumchand 
he was born in 1915. His father iD.W. 2) gave 
the date of birth as the 1st July 1915. So by the 
1st July 1933, Hukumchand attained majority. After 
1933 Bhimraj admitted more than once that 
Hukumchand was a partner in the shop of 'Bhimraj 
Hukumchand.’ In Civil Suit No. 3-B of 1934 both 
Bhimraj and Hukumchand were impleaded as de¬ 
fendants and shown as proprietors of the firm of 
Bhimraj and Hukumchand. In the written state¬ 
ment filed in the suit on the 4th August 1934, 
Bhimraj clearly admitted that he along with 
Hukumchand owned the firm, ('vide' paragraph 
8 of Exhibit D-4.) Again Shri B. V. Shukla, the 
counsel for Bhimraj, made a statement on behalf 
of Bhimraj and Hukumchand, that they were 
partners in the firm and that they both dealt to¬ 
gether 'vide' Exhibit D-3. Bhimraj himself as a 
witness (3 D.W. 4), stated on the 8th January 
193G in unmistakable terms that Hukumchand was 
his partner and that he was about 19 to 20 years 
old ('vide’ Exhibit D-2.) As a witness in the present 
case Bhimraj sought to explain these admissions by 
saying that he had • originally intended to give 
Hukumchand a share in the profits because he had 
no son and Rikhabdas was his friend. Bhimraj 
stated that he had however changed his mind 
about October 1938 and that he did not want to 
share the profits with Hukumchand any longer. 

(14) But as late as the 28th March 1939 Hukum¬ 
chand asserted before the Income-tax Officer that 
Bhimraj was his partner ('vide' Exhibit D-l.) 
Actually the account books on the basis of which 
the suit was brought were taken away by Hukum¬ 
chand and they were not produced in Court by the 
plaintiff through Hukumchand as P.W. 1. Hukum¬ 
chand denied that the partnership between him 
and Bhimraj was dissolved. The evidence of Rajmal 
'D.w. 1) and Rikhabdas (D. W. 2) was also to 
the effect that there was partnership between 
Bhimraj and Hukumchand. Even after Hukum¬ 
chand attained majority, admittedly he was credit- 
j^with half share of the profits for the year 
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(15) As observed in 'Firm Haji Isa v. Saru Bai' 
AIR (25) 1938 Nag 324, an agreement of partner¬ 
ship need not be express and can arise out of 
mutual understanding evidenced by a consistent 
course of conduct and by express admission ol 
the parties concerned. The name of the shop, the 
admissions made by Bhimraj on more than one 
occasion after Hukumchand attained majority and 
the crediting of the share of profits to Hukumchand 
^ ei ?l ei Li he evidence given by Rajmal (D.W. 1) and 
Rikhabdas (D.W. 2) more readily acceptable than 
the solitary testimony of the appellant in his own 
favour. Accordingly we hold that there was a part¬ 
nership in existence between Bhimraj and Hukum¬ 
chand at the date of the cause of action and the 
suit. The statement of Bhimraj that he changed 
his nund subsequently and was not willing to give 
any share of profits to Hukumchand cannot 
put an end to the partnership. A partnership can¬ 
not be brought to an end by the unilateral act of 
one of the partners except by giving a notice in 
writing to the other partner of his intention to 
dissolve the firm. No notice as required by Section 
43 (1) of the Partnership Act was given by Bhim¬ 
raj. There was no suggestion that the partnership 
came to an end in any other way as provided in 
Chapter VI of the Partnership Act. 

(16) The next point for consideration is whether 
Bhimraj alone could bring the suit for the re¬ 
covery of money due to him and his partner. 
Where a sum of money is due to a partnership firm, 
such a sum can be recovered either in a suit brought 
by all the partners of the firm or in a suit filed 
in accordance with Order XXX, Rule 1 in the name 
ol the firm. But in the present case plaintiff no. 2 
Bhimraj asserted that there was no partnership 
and claimed the sum for himself as the sole pro¬ 
prietor of Bhimraj—Hukumchand. The respondents 
pleaded at very early stage that appellant no. 2 
Bhimraj alone was not competent to sue and that 
Hukumchand was a necessary party to the suit. 
Hukumchand also desired to be made a party in 
the trial Court. Bhimraj however refused to make 
him a party. Even in this Court Bhimraj made it 
clear to us that he had no desire to make Hukum¬ 
chand a party to the suit. On the finding that 
the liability of the defendants was to the partner¬ 
ship firm of Bhimraj Hukumchand, It must be held 
that the suit by Bhimraj alone in his name was 
not maintainable. The respondents are entitled to 
get a valid discharge. Such a discharge they can 
get by satisfaction of a decree obtained by the part¬ 
nership firm or by payment to any one of the part¬ 
ners who is in a position to bind the firm. As Bhim¬ 
raj contrary to true position, persists in the assertion 
that the sum claimed was due to him alone and 
not to the partnership, the suit must fail. 

(17) The principle is that in actions of contract 
it is the right of the defendant, if he takes the 
objection in proper time, to insist upon all Persons 
with whom he contracted being Joined as plaintiffs 
and if after objection has been raised, the plaintiff 
proceeds with the suit without taking steps 
to add the person or persons whose non-joinder 
has been objected to and the Court finds that the 
objection is well founded, the suit must be dis¬ 
missed : See ‘Ramsebuk v. Ramlall Koondoo, 6 Cal 
815. More than once it has been held that onei of 
the several partners carrying on business in the 
name of a firm cannot sue in his own name on a 
cause of action which has arisen in favour of tne 
firm: See 'Dular Chand v. Balram Das, 1 All 
•Ralliram Shewaram v. Firm of Bhudhuram , A I K 
(12) 1925 Sind 181 and 'Behari Lai v. Ram Chandra , 

A I R (29) 1942 Oudh 335. , 

(18) In view of the conclusion reached by'us that 
the suit was not maintainable, it is not^ necwwry 
to consider the point whether the claim was witnin 
time. 


-1951 Maruti v. Kisan Ukarda (Mudholkar J.) Nagpur 4ol 


U9) In the result the apeal is dismissed with 
costs. 

D. H. Appeal dismissed. 

A. I. R. (38) 1951 NAPGUR 451 (C. N. 144) 
MUDHOLKAR, J. 

Maruti Mangaji; Plaintiff-Appellant v. Kisan 
.Ukarda and another Defendants-Rcspondents. 

Second Appeal No. 566 of 1945, D/- 25-11-1949. 

(a) Berar Land Revenue Code (1928), Ss. 2 (12) 
and 179 ( 1 ) (a) and (b) — Sub-division —Indicative 
number — It must be numeral only. 

Land separately assessed to land revenue and 
bearing an indicative number subordinate to the 
survey number is a sub-division even though the 
indicative number is not a numeral in continua¬ 
tion of the last number used for denoting a sub¬ 
division but is made up by the affixture of a letter 
of the alphabet to the numeral denoting the sub¬ 
division of which the land 2 vas once a part: S. A. 
No. 30 of 1937, (Nag), Dissent from. (Para 15) 

It may be that under the rules framed under 
Section 105 of the Berar Land Revenue Code, or 
under the instructions issued by Government the 
indicative number has to be a numeral but the 
rides or instructions cannot affect the scope of the 
definition given in the Code. (Para 9) 

(b) Berar Land Revenue Code (1928), S. 174 (3) 
— Consent of pre-emptor to sale — If estops pre - 
emptor from exercising a pre-emption—Evidence Act 
(1872), S. 115 — Estoppel in pre-emption . 

S, 174 (3) does not state that there can be no 
estoppel without a written consent. 

Where the would-be pre-emptor leads the vendee 
to believe that he is agreeable to the purchase and 
his consent to the sale is necessary to secure inde¬ 
feasible title to the property, the pre-emptor would 
be estopped by his conduct from exercising his right 
of pre-emption: S. A. No. 584 of 1944 (Nag) held 
not overruled in S. A. No. 701 of 1944 (Nag) and 
Foil. (Para 18) 

Anno: Evidence Act, S. 115, N. 30. 

G. T. Bhide, for Appellant, P. K. Tare , for Res¬ 
pondent No. 2. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C29) AIR (16) 1929 P C 61: (114 Ind Cas 574) 

(Prs 20, 23) 

(’38) Second Appeal No. 30 of 1937, D/- 5-12-1938 

(Nag) ( p r 6) 

C47) S A No. 141 of 1947 (Nag) (Pr 20) 

(’47) S A No. 162 of 1944, D/- 3-12-1947 (Nag) 

(Pr 18) 

( 47) Second Appeal No. 584 of 1944, D/- 5-4-1948 

(Nag) (Prs 18, 26, 28) 

(’49) S A No. 701 of 1944: (AIR (37) 1950 Nag 

22) (Pr 19) 

(35) 13 Rang 256: (AIR (22) 1935 P C 79) 

(Prs 19, 25) 

(1860-61) 3 L T R 130 (Pr 20) 

JUDGMENT: This is a plaintiffs second appeal 
from the dismissal of his suit for pre-emption of 
two acres of land in S'. No. 20/1. 

(2) It is common gTound that before the year 
1936 S. No. 20 consisted of two sub-divisions, S. No. 
20/1 and S. No. 20/2 having respectively areas 
of 5 acres 28 gunthas and 10 acres 6 gunthas. The 
former belonged to the brothers Maroti Bajirao 
and Tulsiram Bajirao and the latter to Hari Fun- 
jaji. On the 6th April 1936 Hari sold the western 
2 acres out of his sub-division to the appellant. 
This was then formed into sub-division No. 20/3. 
On the 8th June 1939 respondent No. 2 and one 
Namdeo acquired 2.7 acres of land from out of 


the eastern portion of S. No. 20/1 and this has 
been numbered as S. No. 20/1-A. On the 23rd 
April 1942 respondent No. 1 acquired 2 acres of 
land out of the western portion of S. No. 20/1. 

(3) As no notice of fne last sale was given to 
respondent No. 2, he sued respondent No. 1 for 
the pre-emption of the land purchased by him. 
The suit was decreed in his favour by consent. 
Just about the time when the limitation for a 
suit for pre-emption was to expire, the appellant 
brought the present suit against respondents '^os. 
1 and 2. According to him, respondent 2*s land 
being only one half of 2 acres and 7 gunthas, that 
is, l acre and 3£ gunthas in area, and ne being 
an owner of 2 acres of land, he had a superior 
right to pre-empt the sale. 

(4) The suit was resisted by respondent No. 2 
alone. The first ground on which he founded his 
defence was that he being an occupant in tne 
same sub-division out of which the land was sold 
had a superior right to that of the appellant who 
was only a co-occupant in the same survey 
number. The second ground on which he resisted 
the claim was that the sale in favour of respondent 
No. 1 having been brought about by the appellant 
and consented to by him and the sale-deed oeing 
attested by him, he is estopped from suing for pre¬ 
emption now. 

(5) The trial Court found in favour of the res¬ 
pondent on both the grounds. The lower appel¬ 
late Court has. however, confined its decision to 
the first ground and found thereon in favour of 
the respondent. 

(6) The view taken by the lower appellate Court 
is founded on the decision of Niyogi, J., in ‘Baliram 
v. Nathu\ Second Appeal No. 30 of 1937. There, 
the learned Judge appears to have held that tne 
indicative number of an independent sub-division 
must be a separate numeral (subordinate to the 
survey number) and that where the number given 
to a piece of land is denoted by a letter of the 
alphabet attached to the number of the sub-divi¬ 
sion of which it once formed a part, it is not an 
independent Sub-division. 

(7) Section 2 (12) of the Berar Land Revenue 
Code defines a sub-division as follows: 

"Sub-division of a survey number’ means a portion 
of a survey number in respect of which the area 
and the land revenue payable are separately en¬ 
tered in the land records under an indicative 
number subordinate to that of the survey number 
of which it is a portion, and includes a recogni¬ 
sed division of a survey number recognised under 
Section 86 of the Berar Land Revenue Code, 
1896.” 

(8) This definition postulates that the land must 
be separately assesed to land revenue and must 
bear an indicative number subordinate to the 
number of the survey number of which it is a "art. 
There is nothing in the definition to the effect 
that the indicative number must be a numeral 
only. Thus, if a field bearing survey number 10 
is divided into survey numbers 10/A and 10/B and 
each portion is shown in the Record of Rights as 
separately assessed to land revenue, each of them 
will have to be regarded as falling within the 
definition of a sub-division.” 

(9) It may be that under the rules framed under 
Section 105 of the Berar Land Revenue Code, or 
under the instructions issued by Government the 
indicative number has to be a numeral but, that 
is quite another matter. The rules or instructions 
cannot affect the scope of the definition given in 
the Code. 

(10) On the same reasoning it would follow that 
a piece of land once forming part of S. No. 10/A 
could be given an indicative number say S. 
No. 10/A—1 separately assessed to land' revenue 
and shown as such in the Record of Rights and 
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would, thereupon, fall within the definition r-f a 
sulxhvision. 

(11) It would further follow that where such 
land came out of, say, S. No. 10/1, it could be 
given an indicative number 10/1-A without affect- 
ing its character as an independent sub-division. 
Ihe main things are, a separate liability to pay 
land revenue and the possession of a number wh:ch 
will differentiate the land from any other. 

(12) Indeed, it wouid appear from the instruc¬ 
tions to revenue officers given under the Code that 
during the currency of a settlement where a new 
sub-division is formed from land in a sub-division 
the indicative number should not be a separate 
numeral in continuation of the numerals used up 
till then but should be made up by affixing a letter 
of the alphabet to the numberal indicating the 
sub-division of which it was once a part. Tiiat is 
precisely what was done in the case before Niyogi, 
J., and what has been done here. 

(13) The learned counsel for respondent 2 re¬ 
ferred to the expression ‘portion of a sub-division'* 
which occurs in Section 179 (1) (a) and (b) of 
the Berar Land Revenue Code and argued chat 
this showed that such a portion cannot be an 
independent sub-division. The section reads thus: 

“179. (1) When a right of pre-emption is claimed 
by more than one occupant in a survey-number 
the prior right shall belong: 

(a) if the interest transferred is a share <n or 
portion of a sub-division of a survey num¬ 
ber, to the occupant in the sub-division 
who is most nearly related to the occupant 
whose interest is being transferred, or if 
no occupant is related to him, to the oc¬ 
cupant who has the largest interest in the 
sub-division: 

<b) if no occupant in the sub-division wisnes 
to exercise the right of pre-emption under 
clause (a) or if the interest transferred is 
not a share in or portion of a sub-division, 
to the occupant in the survey number who 
is most nearly related to the occupant 
whose interest is being transferred or, if 
no occupant is related to him, to the oc¬ 
cupant who has the largest interest in the 
survey-number.” 

(14) It shows that there can be several occu¬ 
pants in a sub-division and that where a portion 
of a sub-division is sold by one of the occupants, 
the others can pre-empt the sale in a particular 
order. It does not that there are two kinds 
of sub-divisions, one independent and the other 
subordinate. Further, it is possible to have more 
than one occupant in a sub-division without tnat 
sub-division being actually divided up amongst the 
occupants so as to separate the liability of *ach 
of them as regards payment of land revenue. 
Thus, where a sub-division is owned »»y several 
members of a Joint Hindu family or by jo.nt pur¬ 
chasers, such persons will be co-occupants therein 
and any one of them will have a right to pre-empt 
a share or a portion of the sub-division sold by < ny 
one else from amongst them. 

(15) For all these reasons, I would most respect¬ 
fully differ from the view taken by Niyogi, J., and 
hold that land separately assessed to land revenue 
and bearing an indicative number subordinate to 
the survey number is a subdivision even though 
the Indicative number is not a numeral in con¬ 
tinuation of the last numeral used for denoting a 
sub-division but is made up by the affixture of a 
letter of the alphabet to the numeral denoting the 
sub-division of which the land was once a part. 

(10) In that view the appellant as well as res¬ 
pondent 2 are occupants of two different sub¬ 
divisions in S. No. 20 and as between them the 
appellant being the owner of a sub-division havLng 
a larger area has a superior right to pre-empt. 
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(17) I now come to the second point, viz., re¬ 
garding consent. The burden of proving the fact 
of consent was upon respondent 2. He has ex¬ 
amined two witnesses. (After discussion the evi¬ 
dence, the judgment proceeded.) Believing this 
evidence, I hold that the fact of consent is duly 
established. 

(18) The question then is whether the appellant 
is estopped by his conduct from exercising ills 
superior right of pre-emption. The learned coun¬ 
sel for respondent 2 , relying on the decision of 
Pollock, J., in ‘Anandrao v. Kisan', S. A. No. 584 
of 1944 (Nag), says that the appellant is 
estopped from claiming pre-emption. In that case. 
Pollock, J., has observed as follows: 

“Section 174 (3) does not state that there can be 
no estoppel without a written consent, and Grille, 
C. J., in 'Vikrama v. Bhawarlal', S. A. No. 162 of 
1944 (Nag), held that there is a waiver of a right 
to pre-empt if the would be pre-emptor has taken 
an active interest in the sale with the inevitable 
deduction that he permitted the sale with full 
knowledge of what he was doing. Dewan Baha¬ 
dur Bhahma in his Commentary on the Berar 
Land Revenue Code at page 263 of the second 
edition has expressed the view that when the 
pre-emptor leads the vendee to believe that he is 
agreeable to the purchase the pre-emptor would 
be estopped, and has cited decisions in Lahore 
and Allahabad to that effect. I respectfully agree 
with this view and hold that where a co-oce.i- 
pant has encouraged a purchaser to buy and the 
purchaser acting on that encouragement lifts 
bought, it is not subsequently open to the co-occu¬ 
pant to pre-empt him.” 

(19) The learned counsel for the appellant con¬ 
tends that this decision must be taken as over¬ 
ruled by the decision of a Division Bench of this 
Court consisting of Hidayatullah and Rao, JJ., in 
'Govindsa v. Ismail’, S. A. No. 701 of 1944: (AIR 
(37) 1950 Nag 22), in which it has been held that 
a purchaser, who settles his bargain with the 
vendor relying on the prior assurance of the pre- 
emptor that he will not pre-empt, cannot be allow¬ 
ed to set up a plea of estoppel in a suit under 
Section 183 of the Berar Land Revenue Code. The 
ground on which the learned Judges base their 
decision is that when a person having a right to 
pre-empt a sale says that he does not want to 
purchase the property concerned, he merely makes 
a representation as regards his intention and that 
there can be no estoppel unless there is a repre¬ 
sentation regarding a fact. That is of course so as 
would appear from Section 115 of the Evidence Act 
and as has been held in 'Dawsons Bank Ltd. v. 
Japan Cotton Trading Co. Ltd’, 13 Rang 256. on 
which the learned Judges have placed reliance. 
But then, where the consent of a person to a sale 
is necessary in order to secure an indefeasible title 
to the property covered by that sale, his conduct 
in bringing it about and attesting the sale-deed 
would amount to a representation, by conduct, of 
the fact that the sale has his consent. 

(20) I am fortified in this view by two decisions 
of the highest authority, namely 'Cairncross v. 
Lorimer'. 3 L T R 130 (HL) (which I have followed 
in Second Appeal No. 141 of 1947) and 'Keshavrao 
v. Nanabhai*, A I R (16) 1929 P C 61. 

(21) In the first of these cases, a congregation 
consisting of persons belonging to a particular 
Christian sect in Scotland acquired a piece of land 
and built a chapel thereon. This property was 
conveyed to trustees to hold on behalf and for tne 
use of the congregation and such others as 
subsequently accede to them. Several years later, 
the congregation decided by a large majority 
Join with another body, called the Free , c ^^ 
considered to hold substantially the same doctrines. 
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Jour years after the union was consummated, cer¬ 
tain persons, members of the original congregation 
who had opposed the union, Instituted a suit for 
being declared as trustees and for a declaration 
that the chapel and the grounds belonged to and 
were held for the use of them and such others as 
.adhered to the original doctrine. The main de¬ 
fence was that the plaintiffs had acquiesced in the 
proceeding and were now estopped from complain¬ 
ing. The Lord Chancellor in upholding the con¬ 
tention observed: 

•• . . . the doctrine will apply which is to be 
found, I believe, in the laws of all civilised 
nations, that if a man, either by words or by 
conduct, has intimated that he consents to an 
act which has been done, and that he will offer 
no opposition to it, although it could not have 
been lawfully done without his consent, and he 
thereby induces others to do that from which 
they otherwise might have abstained, he cannot 
question the legality of the act he had so sanc¬ 
tioned, to the prejudice of those who have so 
given faith to his words, or to the fair Inference 
to be drawn from his conduct.” 
and 

“I agree with the Lord Justice Clerk and the 
other judges who thought that it is not necessary 
to prove concurrence on the part of the plaintiffs 
in the proceedings now challenged, and that 
proof of positive assent or concurrence is not 
necessary. I am of opinion that, generally 
speaking, if a party having an interest to prevent 
an act being done, has full notice of Its having 
been done, and acquiesces in it, so as to induce 
a reasonable belief that he consents to it, and 
the position of others is altered by their giving 
credit to his sincerity, he has no more right to 
challenge the act to their prejudice, than he 
would have had if it had been done by his pre¬ 
vious licence.” 

(22) This decision thus lays down that acquies¬ 
cence In a transaction which a person has an in¬ 
terest to prevent amounts to a representation that 
that transacion has his consent and that when the 
person to whom it was made has acted upon the 
representation an estoppel arises against the person 
acquiescing as would have arisen if it had been 
done in his prior consent. From this, it follows 
that when a person who can prevent the accrual 
of an indefeasible title under a transaction (by 
withholding his assent thereto) acquiesces therein, 
he is estopped from challenging it later on. 

(23) In 'Keshavrao v. Nanabhai', A I R (16) 
1929 P C 61, a .foreclosure decree in the English 
form was passed in 1875 to the effect that if the 
mortgagor failed to pay within six months the 
mortgage amount he will stand absolutely debarred 
and foreclosed of and from the equity of redemp¬ 
tion. Not being in a position to find the necessary 
funds, the mortgagor gave up possession to the 
mortgagee some years after. The mortgagee and 
those claiming through him remained in unchal¬ 
lenged possession for 45 years and expended large 
sums in improving and rebuilding the property. A 
suit for redemption was brought in 1921. There !t was 
held that the mortgagor having acquiesced In the 
position that the mortgagee was entitled to hold 
them as his own and that it was no longer neces¬ 
sary for the latter to execute the decree, was estop¬ 
ped from suing for redemption of the property. 

(24) This is also a case of acquiescence by con¬ 
duct and the implied consent of the mortgagor 
is the ground on which the estoppel against him 
rests. 

(25) I would also refer to paragraph 537 of Hals- 
bury’s Laws of England (Vol. xm), Hailsham 
Edition. It is stated there: 

"The branch of estoppel most frequently invoked 
in modern times, and presenting itself in infinite 


Maruti y. KiBan Ukarda (Mudholkar J.) Nagpur 4o3 

variety, is that form of estoppel ‘in pais* which 
is generally known as estoppel by representation. 
This form of estoppel 'in pais* is not distinguish¬ 
able in principle from what is sometimes spoken 
of in Courts of equity as equitable estoppel: the 
principle is one equally of Law and equity. The 
only distinctions seem to be that in equity it 
was apparently applied only to cases where a 
person had entered into a contract on the faith 
of the representations made, which might have 
been made either by a party to the contract or 
by a third person and that whereas the com¬ 
mon law phrase was that the person who made 
the representations was not allowed to deny their 
truth, the phrase of equity was that he must 
•make his representations good.” 

As has been observed by their Lordships of the 
Privy Council in 'Dawsons Bank Limited v. Japan 
Cotton Trading Co. Limited’, 13 Rang 256, an es¬ 
toppel under Section 115 of the Edivence Act does 
not differ from what is known as estoppel ‘in pais’ 
in English law. 

(26) It is true that Section 174 (3) of the Berar 
Land Revenue Code contemplates a consent in 
writing of the person entitled to pre-empt the sale. 
But, as Pollock, J., has rightly pointed out in 
‘Anandrao v. Kisan’, S. A. No. 584 of 1944 D/- 5-4- 
1948, (Nag) “Section 174 (3) does not stale that 
there can be no estoppel without a written con¬ 
sent. . .” Besides, that provision only deals with 
the circumstances in which a right to pre-empt 
‘does not arise.' It does not deal with the cir¬ 
cumstances in which a right to pre-empt having 
arisen in law becomes unenforceable by reason of 
some other provision of law. 

(27) The decision of Pollock, J., has not been ex¬ 
pressly overruled by the Division Bench. 

Indeed, Rao, J., has observed in his judgment: 

”It is not necessary for the purpose of deciding 
the case before us to pronounce on the correct¬ 
ness or otherwise of the decisions in . . .(3) 
second appeal No. 162 of 1944, (4) second appeal 
No 584 Of 1944.” 

(28) The facts on which estoppel is founded In 
this case resemble those, and indeed are *:ven 
stronger than those, in ‘Anandrao v. Kisan', S. A. 
No. 584 of 1944 (Nag). They are distinguishable 
from those In the case before the Division Bench. 
In the circumstances, therefore, I do not think 
that I am bound by what might follow from the 
decision of the Division Bench. 

(29) Respondent No. 1 acted upon the represen¬ 
tation of the appellant as to his consent and took 
the sale for consideration. In other words, he 
altered his position. To allow pre-emption would 
render him liable to forego not only the benefit 
of the sale but also render him liable, ultimately, 
to suffer the costs of the suit. The law, therefore, 
entitles him to say that the appellant cannot pre¬ 
empt the sale. 

(30) The question then Is whether respondent 
No. 2, who has now taken the place of respondent 
No. 1, can urge this plea. The point was not refer¬ 
red to in arguments. It would, however, appear 
that he can do so even though he is not strictly 
the representative in interest of respondent No. I 
because by virtue of the pre-emption decree his 
name must be regarded as substituted for that 
of respondent No. 1 in the original sale-deed. The 
representation made by the appellant must, there¬ 
fore, be deemed, by fiction, to have been made to 
him. 

(31) For all these reasons, and agreeing respect¬ 
fully with the view taken by Pollock, J., In 'Anand¬ 
rao v. Kisan', S. A. No. 584 of 1944 (Nag.), I hold 
that the appellant is estopped from claiming pre¬ 
emption and dismiss the appeal with costs. 

V.B.B. Appeal dismissed. 
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A. I. R. (38) 1951 NAGPUR 454 <C. N. 145) 

J. SEN J. 

Vithalsing Ganpatsing, Plaintiff-Appellant v. 
Binjibai iv/o Kisanlal, Defendant-Respondent. 

Second Appeal No. 348 of 1944, D/- 30-6-1949. 

(a) C.P. Land Revenue Act (II (2) of 1917), 
S. 203 (8) — "Contract" — Meaning— Entry 
in Wajibularz. 

77ie word * contract ' in snb-s. (8) re/ers fo an 
express contract between the proprietor and the 
holder of a site in the abadi. It cannot possi¬ 
bly refer to an entry in the wajib-ul-arz that 
the landlord's permission is necessary for the 
validity of a transfer. (Para 25) 

(b) C. P. Land Revenue Act (11 (2) of 1917), 
S. 203 (5) — Notification under No. 1519-3522- 
XII of 9-5-1933 — Scope. 

Sub-section (5) is wide and includes all cases 
where the site was held prior or subsequent to 
the conferral of proprietary right. In fact, 
there is no restriction whatever either in sub- 
s. (5) or in the notification issued as regards its 
applicability. (Para 27) 

The language of S. 203 is clear and unambigu¬ 
ous, and it is not permissible to refer either to 
the note appended to the section or to the intro¬ 
duction to the Act because they do not form 
part of S. 203 which is to be interpreted accord¬ 
ing to its terms. (Para 26) 

(c) Evidence Act (1872), S. 115 — Estoppel 

by recital in deed — Sale of ’abadi’ site in exe¬ 
cution of decree against holder of site — Sale 
of site by purchaser in favour of B — Sale 
deed containing stipulation that vendor was not 
responsible for obtaining consent of landlord 
to the transfer that and B was responsible for 
the same—Stipulation held did not in anyway 
amount to an admission that the site was not 
liable to be sold without the consent of the 
landlord or that he had a right to recover pos¬ 
session of the site — No allegation or proof 
that landlord acting on the stipulation was led 
to alter his position to his detriment — B held 
not estopped from asserting his ownership to 
abadi site. (Para 11) 

B. D. Thengdi and D. R. Buxy,for Appellant; 
V. V. Kelkar , for Respondent. 

Cases referred to : 

(’24) AIR (11) 1924 Nag 225 : (75 Ind Cas 
925) (Pr 25) 

(’24) S A No. 252 of 1922, D/- 20-10-1924 (Nag) 

(Prs 21, 25) 

(’29) AIR (16) 1929 Nag 59 : (113 Ind Cas 

17G) (Pr 25) 

(’32) S A No 67 of 1931, D/- 1G-8-1932 (Nag) 

(Pr 19) 

(’48) ILR (1948) Nag 237 : (A IR (36) 1949 

Nag 120) (Pr 30) 

JUDGMENT. : This appeal arises out of a 
suit for possession of an ‘abadi’ site. The ap¬ 
pellant Vithalsing & his brother Umraosing 
are the proprietors of ‘patti’ No. 1, ‘khel A, of 
‘mauza* Arvi. ‘Patti No. 2 is owned by Jagji- 
wanram & his uncle Basantrao. Vithalsing is 
the lambardar of ‘patti No. 1 while Jagjiwan- 
ram is the lambardar of the other ‘patti’. Ex¬ 
hibit P-31 is a map which shows the allotment 
of ‘abadi’ made on an imperfect partition made 
between them. 

(2) Kisanlal & his brother Mangilal had 
three houses on the ‘abadi’ site 10/IK in 
‘patti’ No. 1 of ‘mauza’ Arvi. In execution of 
the decree in Civ. Suit No. 553 of 1935 against 
them, the decree-holder firm Karsondas Prom- 


ji of Bombay purchased the houses on 12-1-1939 
The sale was duly confirmed in favour of the 
purchasing firm who was given a sale certifi¬ 
cate (Ex. P-1) on 3-3-1939. Vithalsing as lam¬ 
bardar of ‘patti’ No. 1 served a notice (Ex. P-2) 
dated 27-3-1940, on the firm asking to vacate 
the ‘abadi’ site as it belonged to him & was 
not transferable. As the firm did not deliver 
possession of the ‘abadi* site, Vithalsing tiled 
a suit on 31-7-1940 for possession of the ‘abadi’ 
site. After the filing of the suit the firm Kar¬ 
sondas Premji sold the three houses to the resp. 
Binjibai on 1-12-1940 for Rs. 7000 under a sale 
deed (Ex. D-l). The application of Vithalsing 
to make Binjibai a deft, in the suit was dismis¬ 
sed on 4-3-1941. Subsequently Binjibai made 
an application on 24-3-1941 to be made a deft, 
in the case. That application was also dismis¬ 
sed by the trial Ct. on 25-3-1941. 

(3) The trial Court passed a decree for pos¬ 
session of the site against the firm Karsondas 
Premji on 1-4-1941. By the order dated 23-12- 
1941, passed by the Court of the Additional Dist. 
J. Wardha, in Misc. Civil Appeal No. 7 of 
1941, Binjibai was ordered to be substituted as 
a deft, in place of the firm Karsondas Premji 
& the case was remanded to the trial Court for 
disposal according to law. 


(4) In para 4 of the plaint Vithalsing stated 
that he was the landlord of ‘patti’ No. 1 of 
‘mauza’ Arvi & was a proprietor of the village 
inclusive of the ‘abadi’. He alleged that under 
the prevalent law as well as on long-established 
custom, the occupation of the ‘abadi’ site by 
Kisanlal & Mangilal had been & must also 
necessarily be deemed to have been, simply 
under a contract of licence with the proprietors 
of the place. According to the plff. they had 
no right, title, or authority to sell the ‘abadi’ 
site on which the houses stood though they had 
a right to dispose of the materials of the houses 
of which they were the owners. On these al¬ 
legations the plff. stated that the deft, firm did 
not acquire any right to occupy the ‘abadi’ site 
by reason of the auction-purchase, & that its 
possession was that of a trespasser. On these 
averments the plff. claimed possession of the 
‘abadi’ site from the firm Karsondas Premji who 
was the original deft. 

(5) In its written statement dated 12-12-lMu 
the frm denied that Kisanlal & Mangilal were 
oecej ying the site under any contract of licence 
& submitted that they occupied it as owners. 
The deft, denied the custom set up by the 
plff. or that the transfer required the consent 
of the landlord or that the firm was a trespasser 
& could not occupy the houses in suit without 
the consent of the plff. The deft, alleged that 
Kisanlal & Mangilal & their predecessors-m- 
title had been in occupation of the ‘abadi site 
for the last 90 years. The deft, stated that Arvi 
is a commercial town & is exempt from tne 
operation of the ‘abadi’ law. if any. The firm 
did not claim anv interest because it had soia 
the houses to Binjibai on 1-12-1940 in pursuance 
of a contract of sale made on 20-6-1939 & was 
not in possession of the site in suit. As already 
stated, the claim was decreed against the nrm 

(6) Af'er the ca^e was remanded by the ap¬ 
pellate Court. Binubni made an application on 
7-8-1943 under O. VI. R. 5. C. P. C. 1908 for 
further & better particulars of the matter stated 
in para 4 of the plaint & as to when & between 
whom the al’eged contract of licence took place 
& what were its terms. In his reply aaieu 
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26-8-1943, plff. stated that he did not rely on 
any express contract but relied on an implied 
contract. He, however, gave no particulars 
as regards the persons with whom, the date 
when, & the terms on which, the implied con¬ 
tract must be deemed to have taken place. 

(7) In her written statement dated 15-9-1943, 
Binjibai set up the pleas which had been taken 
by the firm Karsondas Premji. In addition, 
she stated that Kisanlal & Mangiial were not 
the persons who came within the terms of sub- 
s. (1) of S. 203, Central Provinces Land Reve¬ 
nue Act, 1917, & submitted that as her predeces- 
sors-in-title were persons other than those 
specified in that sub-section, they were entitled 
to transfer the ‘abadi’ site without the consent 
of the landlord. Binjibai pleaded that the Pro¬ 
vincial Govt, in exercise of the powers vested 
in it under sub-s. (5) of S. 203, Central Provin¬ 
ces Land Revenue Act, 1917, issued Notification 
No. 1519-3522-XII, dated 9-5-1933, as published 
in the C. P. & Berar Gazette, dated 13-5-1933, 
Part I, p. 428, in which it declared that in 
'mauza' Arvi the rights of persons, other than 
those specified in sub-s. (1) of 203, in house- 
sites or .houses in the ‘abadi' shall, notwith¬ 
standing any entry in the village administration 
paper, be heritable & transerable. On these 
allegations she resisted the plffs. claim for 
possession of the ‘abadi’ site. 


(8) The plff. amended the plaint & stated 
that the notfn. had no application to the case. 
In para. 4 (b) of the amended plaint, the plff. 
stated that the firm of Karsondas Premji never 
asserted any right of ownership in respect of 
the ‘abadi’ site but accepted the position of a 
licensee. The plaintiff submitted that the de¬ 
fendant was estopped from asserting her owner¬ 
ship or the ownership of her predecessors in 
respect of the ‘abadi’ site in view of the terms 
of the sale deed (Ex. D-l), dated 1-12-1940. 

(9) On these pleadings the parties went to 
trial. The plaintiff filed 66 documents & exa¬ 
mined 26 witnesses. The defendant filed three 
documents & examined two witnesses. 

(10) The trial Court found that it had not 

been proved that the houses stood on the ‘abadi’ 
site, but this finding was reversed by the lower 
appellate Court which held that the houses did 
stand on the ‘abadi’ site. The other findings of 
the trial Court were that Kisanlal & Mangiial 
were not licensees of the ‘abadi’ site on which 
• i * a | . were owners, that they 

had a right to transfer without the consent of 
the landlord, that it was not proved that the 
defendant & her predecessors had been in poss¬ 
ession of the : abadi’ site for a period of 90 
years, or that they were in occupation before 
the conferral of proprietary rights on malgu- 
zars in the first settlement of 1865. The Court 
held that under the notification issued by the 
Provincial Government under sub-section ( 5 ) 
of section 203, Central Provinces Land Revenue 
Act, the right in the ‘abadi’ site at Arvi was 
hentab le & transferable. The Court found that 
the defendant was not estopped from setting up 
her ownership of the site on which her houses 
stood On these findings the trial Court dis- 
Twt d plamtiff>s clai m for possession. 

rZi, w dl il gS - wer ? affirmed by the District 
Court, Wardha, in civil appeal no. 19-A of 1944, 

of C the d trhd Pn^rV 944 ’ C? nse 3 uentl y. the decree 

dLrnltin lx? 0Ur L was afflr ! nea & the appeal was 
dismissed. Hence the appeal by the plaintiff. 

Tl ? e Plaintiff based his claim for poss¬ 
ession of the abadi* site in suit on two 


grounds. As regards estoppel his plea was 
based on the statement in the sale deed (Ex. 
D-l), dated 1-12-1940, that the vendor shall 
not be responsible for obtaining the consent oi 
the landlord to the transfer & that the vendee 
shall remain responsible for the same. This « 
statement did not amount to an admission that 
the firm of Karsondas Premji had no right to 
purchase the *abadi* site on which the houses 
stood without the consent of the landlord, or 
that the firm had no right to sell it to Binjibai, 
without such consent; or that the landlord had 
the right to give or withhold consent to the 
transfer. After the firm of Karsondas Premji; 
had purchased on 12-1-1939 the houses standing 
on the ‘abadi’ site situate in Arvi, the landlord 
had given notice (Ex. P-3) to the firm on 
27-3-1940, asking it to vacate the site on the 
ground that it belonged to him & that it was 
not liable to be sold. When the firm of Karsondas 
Premji sold the houses on 1-12-1940 it made the 
stipulation in the sale deed that the firm was 
not responsible for obtaining consent of the 
landlord to the transfer. This statement did not • 
in any way amount to an admission that the ; 
site was not liable to be sold without the con-. 
sent of the landlord or that he had a right to 
recover possession of the site. In order that 
the statement in the sale deed could operate 
as an estoppel it was necessary for the plain¬ 
tiff to plead & prove that acting on that state¬ 
ment he was led to alter his position to his 
detriment. There is no such allegation or proof. 
There was thus no scope for the application 
of the doctrine of estoppel in the case & the 
Courts below were justified in holding that the 
defendant was not estopped from asserting her 
ownership to the ‘abadi’ site by reason of any 
statement contained in the sale deed (Ex.D-1). 
The learned counsel did not press the plea 
of estoppel before me. In my opinion he was 
wise in not pressing it because it had no sub¬ 
stance. The plaintiff’s claim for possession of 
the ‘abadi’ site on the basis of estoppel there¬ 
fore fails. 

( 12 ) As regards the other ground, the plain¬ 
tiff’s claim was based on the following state¬ 
ments: ( 1 ) that as landlord of ‘patti’ no. 1 
of Arvi, the plaintiff was the owner of the- 
entire ‘patti* inclusive of the ‘abadi’ situate 
therein, (2) that the holders of the ‘abadi’ 
sites were merely licensees who had no right 
to transfer such sites, (3) that the ‘abadi* site 
on which the houses stood was not liable to be 
sold in execution of the decree without the 
consent of the landlord & that consequently the 
firm of Karsondas Premji acquired no right 
over the site by reason of his auction-purchase 
(Ex. P-1), dated 12-1-1939, and (4) that as the 
firm of Karsondas Premji did not acquire any 
title to the site in suit, Binjibai, who purchased 
it under the sale deed (Ex. D-l) on 1-12-1940, 
also did not acquire any right to it & was not 
entitled to resist the claim of the plaintiff for 
possession of the site in suit, 

(13) The defendant resisted the claim on four 
grounds: firstly, that she & her predecessors- 
in-title were owners of the site in suit & 
were not licensees & that they had the right- 
to transfer the site; secondly, that the defen¬ 
dant & her predecessors had been in posses¬ 
ion of the site in suit for over 90 years Si were 
in occupation before the grant of proprietary 
rights on the malguzars in the 30 years’ settle¬ 
ment in 1865; thirdly, that she & her prede¬ 
cessors had the right of transfer because of 
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Notification No. 1519-3522-XII, dated 9-5-1933, 
& published in the Central Provinces and Berar 
■Gazette, dated 13-5-1933 (Part I, page 428), 
issued by the Governor in Council in exercise 
of the powers vested under sub-section (5) of 
.section 203, Central Provinces Land Revenue 
Act, 1917, which declared that the rights of 
persons other than those specified in sub-section 
<1) of section 203 to any house-sites or houses 
in the ‘abadi’ of Arvi shall be heritable and 


be leviable from agriculturists now residing or 
who may hereafter reside in our village, but 
non-agriculiurists will, as heretofore, be required 
to pay ‘pandhari’, and they will also be liable 
to pay rent on cultivated land on which they 
may be allowed to build. 

We shall permit the residents of the village 
to enlarge their houses or ‘Kothas’ or to build 
new houses or ‘Kothas’ on vacant sites adjacent 
to their houses.” 


im^SwSSl'SSS! aS’taSSw’.S! '»«•«! in 1862-63 and re- 
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her predecssors who were not agriculturists & 
who did not fall within the class of persons 
.specified in sub-section (1) of section 203, Cen¬ 
tral Provinces Land Revenue Act, 1917. 

(14) The question for decision in this appeal 
are: first, whether Kisanlal and Mangilal were 
the owners of the site in suit or were mere 


houses in the village at the time the settlement 
took place. There is no clause prohibiting trans¬ 
fer of the houses standing on the ‘abadi’ site. A 
similar clause appears as clause XI in the 
‘wajib-ul-arz’ of 1892-93 (Ex. P-7) with the 
addition of the following: 

“The sites of houses forming part of the vill¬ 
age ‘abadi’ devolve according to custom. But 
no one shall dispose of such site, because the 


licensees who had not right to transfer, & se- proprietors have got ownership therein. Every 

m i 11 « • . ■ t e • i • • i * - . . ... .. 


condly, whether the plaintiff is entitled to eject 
the defendant from the site in suit. 

(15) Arvi is an important town, situate about 
34 miles north-west of Wardha & 22 miles from 
Pulgaon station, with which it is connected by 
a metalled road. It has a municipality since 
1867. The town is a flourishing centre of cotton 

trade and contains several ginning factories, 
presses and flour mills: ‘void’ Ex. P-60. There 
is thus a large number of persons in Arvi 
who do not own land for agricultural purpos¬ 
es but are residents therein for the purpose 
•of trade and business. 

(16) In her written statement dated 15-9-43, 
Binjibai stated that she and her predecessors- 
in-title were persons other than those speci¬ 
fied in sub-section (1) of section 203, Central 
Provinces Land Revenue Act. The plaintiff 
amended his plaint twice, first on 19-10-1943 
and then on 3-11-1943. The plaintiff merely 
stated that the notification issued under sub¬ 
section (5) of section 203 had no application 
but did not allege that the defendant or her 
prcdecessors-in-title were persons specified in 
sub-section (1). There was thus no contradic¬ 
tion of the plea of the defendant that she and 
her predecessors were persons other than those 
mentioned in sub-section (1). The matter how¬ 
ever, does not rest on mere admission by the 

doctrine of non-traverse. , . , 

(17) In the ‘panchsala khasra of mauza 
Arvi (Ex. D-2), for the year 1932-33, Kisanlal 
and Mangilal are shown as perpetual lessees 
of ‘abadi’ plots nos. 3/1 & 3/2. area of 3.66 
acre- on which was situated a ginning factory. 
Atmaram (D.W.-l) was in the service of Kisan¬ 
lal and Mangilal. He stated that they had no 
land in Arvi for agricultural purpose at any 
time. The land on which the building of the 
ginning factory stood was never used for pur¬ 
poses of agriculture and was used for non-agri- 
cultural purposes. Kisanlal & Mangilal were 
Marwadis who were residents of the village for 
purposes of trade and business and were not 

agriculturists. . . 

(18) There were three settlements for Arvi. 
The ‘wajib-ul-arz’ of the 30 years’ settlement 
(Ex P-6) contains the following clause: 

-Vi — Village site. We proprietors, may at 
our pleasure, allow strangers to build houses 
or to occupy anv unoccupied house alreadv 
built on the' village site. No ground-rent will 


person, on leaving the village or on any other 
occasion, is entitled to sell or mortgage the mate¬ 
rials of his house.” 

This settlement was for 17 years. The ‘wajib- 
ul-arz’ of 1909-10 (Ex. P-8) contained the follow¬ 
ing clause: 

‘‘A tenant, agricultural artizan or agricultural 
labourer who has built or otherwise acquired 
a house may transfer the right to occupy such 
house with its site to any person entitled to 
and not already in possession of a rent free 
site, or with the consent of the malguzar to any 
other person. Every person is at liberty to trans¬ 
fer the materials of his house at his pleasure. 
In the absence of an agreement to the contrary, 
the right to occupy a house and site, or a site, 
held by a non-agriculturist is not transferable 
without the consent of the malguzar.” 

For the first time in this settlement it was stated 
that the right to occupy a house and site or 
a site held by non-agriculturists was not trans¬ 
ferable without the consent of the malguzar. 

(19) In 1911 the inhabitants of Arvi sub¬ 
mitted a petition to the Chief Commissioner 
stating that the malguzar had for the first time 
begun to demand consent money from residents 
wishing to sell their houses and asking that 
the ‘wajib-ul-arz’ should be changed so that the 
malguzar should h»ve not this privilege. 1 e 
petitioners were informed that the Chief Com¬ 
missioner had decided that the township ot 
Arvi would be formed into a separate mahai 
or mahals apart frem the agricultural ands 
of the village comprised in it and that the town 
ship would be excluded from the operation 
of the ‘wajib-ul-arz’ sanctioned generally for the 
Wardha district. Subsequently the malguzar 
applied for reduction of his assessment on the 
ground that he had been deprived of his right 
to levy consent money for the transfers of ho 
sites. He was informed that the statement that 

the omission of clause 10 of th ® '^ lb ‘ u ^ th ” r 
prevents the malguzar from charging: either 
ground-rent or consent money is holders or 
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tinned' for the agricultural village t ° h Vt the omi?- 
was applicable to A-v. town " nd in V 

‘wajib-ul-arz’ left the rishts ot the malguzar 


19M Vithalsing v. Bikjibai (J. Sen J.) Nagpur 457 


and occupiers to be determined by mutual con¬ 
tract or by the Civil Courts in case they could 
not agree, (‘vide’ Ex. D-3, judgment in S. A 
No. 67 of 1931, D/- 16-8-1932) 

(20) It appears from Ex. P-16 (judgment 
•dated 26-1-1915 in Civil Suit No. 300 of 1913) 
th^t Arvi was divided into two portions: Kasba 
Arvi which consists of the village, and Peth Arvi 
which is the town area, occupied for business 
purposes. The site in suit is part of the town 
area. 

(21) The law relating to ‘abadi* is now 
well settled and is contained in S. 203, C. P. 
Land Revenue Act, 1917. The circumstances 
which led to the enactment of that section 
have been stated by Kinkhede A.J.C. in his 
opinion given in a F. B. case, ‘Cowasji v. Abdul 
Shakur’, SA No. 252 of 1922, D/- 20-10-1924. 
He reviewed the entire case law Sc pointed out 
that there were conflicting decisions on the 
question of the rights of persons holding ‘abadi’ 
sites in a village & that it was necessary that 
the matter should be resolved by legislation. 
He also discussed the effect of the 30 years’ 
settlement on persons who were then holders 
of the ‘abadi’ sites Sc had houses thereon. I do 
not propose to cover the same ground because 
it has been already deaU with fully & exhausti¬ 
vely. 

(22) S. 203, Central Provinces Land Revenue 
Act, 1917, consists of nine sub-sections. Sub- 
Ss. (1) to (3) recite the ordinary custom which 
has prevailed in the agricultural villages in 
the Province. Sub-s. (1) states that every 
person holding land in a mahal or ‘patti* for 
agricultural purposes otherwise than as a sub¬ 
tenant, or ordinarily working therein as an agri¬ 
cultural artisan or labourer, or holding the 
post of village-watchman, is entitled to a house- 
site of reasonable dimensions in the ‘abadi* of 
such mahal or ‘patti* free of rent. Sub-section 
(2) states that such person on ceasing to hold 
such land or to work as an agricultural artisan 
or labourer, or to be the village-watchman, shall 
forfeit his right under sub-s. (1). Sub-s. (3) says 
that a person holding a site under sub-s. ( 1 ) 
shall be incompetent to transfer it except to his 
next heir or to a person entitled to Sc not already 
in possession of such site, provided that the 
materials of any hose erected thereon shall be 
transferable. Sub-s. (4) provides for allotment 
of sites in the ? abadi\ Then follows a group 
of Sub-Ss. (5) to (7) which deal with the right 
of persons other than those specified in Sub¬ 
s' (1). Sub-s. (5) is reproduced below: 

“The Provincial Govt, may, after such enquiry 
as it thinks flt, declare that in any village the 
rights of persons other than those specified in 
Sub-s. (1) in house-sites or houses in the ‘abadi’ 
shall, notwithstanding any entry in the village 
administration paper, be heritable & transfer¬ 
able.” 

* ( 23 > Ir > respect of Arvi, the Provincial Govt, 
issued Notification No. 1519-3522-XII on 9-n- 
1933, declaring that the rights of persons other 
than those specified in Sub-s. (1) of s. 20V to 
any house-sites or houses in the ‘abadi* of Arvi 
shall be heritable & transferable, notwithstarfl¬ 
ing any entry in the village administration 
paper. Sub-s. (7) enacts that if a site, with or 
without the house on it, an ‘abadi* to which 
Sub-s. (5) applies, is transferred otherwise 
lhan by a lease for a term not exceeding seven 
years, or is sold or foreclosed bv the orde»- of 
a Civil Court, the proprietor of the mahal shall 
be entitled to recover from the transferee a sum 
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as ‘nazarana’ equal to five per cent on the value 
of the property transferred, sold or foreclosed, 
provided that if the Provincial Government by 
notification declares that in such ‘abadi’ the 
consent of the proprietor has not ordinarily been 
obtained to transfers, no ‘nazarana’ shall be 
recoverable. 

(24) Sub-section (8) provides that nothing 
in S. 203 shall affect the terms of any contract 
between the proprietor & the holder of a site in 
the ‘abadi’. The plff. did not plead anv express 
contract. In his reply dated 26-8-1943 he relied 
on an implied contract of licence Sc between 
Kisanlal Sc Mangilal or their ancestor or pre¬ 
decessor-in-interest on the one hand Sr the 
malguzars on the other, under which they 
occupied the ‘abadi’ site merely as licensees. 
He, however, gave no particulars as regards the 
persons with whom, the date when, Sc the terms 
on which, the implied contract must be deemed 
to have taken place. Umraosing (P. W. 12), 
the elder brother of the plff.. stated that there 
was no contract of any licence or otherwise bet¬ 
ween them Sc Kisanlal Sc Mangilal, C* that he 
did not know if there was any contract with his 
father. 

(25) In ‘Abdul Aziz Khan v. Bhairodan\ 
AIR (11)' 1924 Nag 225, Hallifax A.J.C. slated 
that an implied contract has undoubtedly to be 
presumed under the existence of the custom 
recorded in the village ‘wajib-ul-arz*. This view 
is not sound Sc is dissented from by Kinkhede 
A.J.C. in his opinion in the F. B. case of * Cowas¬ 
ji v. Abdul Shakur’, SA No. 252 of 1922, D/- 
20-10-1924 & in ‘Dattatraya v. Wamanrao\ 
AIR (16) 1929 Nag 59 in which he held tha: 
the word ‘contract’ cannot be so liberally or 
widely interpreted as to include within its 
scope, an entry in the 4 wajib-ul-arz * that the 
landlord s permission is necessary for the vali¬ 
dity of a transfer. I agree with the opinion cf 
Kinkhede A.J.C. The word ‘contract’ in sub- 
s. (8) refers to an express contract between 
the proprietor & the holder of a si'.e in the 
abadi’. It cannot .possibly refer to an entry in 
the ‘wajib-ul-arz*. Sub-section (5) enacts spe¬ 
cifically that notwithstanding any entry in the 
village administration paper. Mie rights of per¬ 
sons other than those specified in sub-s. (1) 
shall be heritable & transferable. The inter¬ 
pretation put by Hallifax A.J.C. renders sub- 
s. (5) nugatory. Sub-section (8) has. therefore, 
no application to the case. In the F B. case 
Cowsji v. Abdul Shakur*. SA No. 252 of 1922, 
D/- 20-10-1924. cited ‘supra* it was held that 
sub-ss. (5) to (7) of S. 203 were ‘intra vires* & 
within the competence of the Provincial Legis¬ 
lature. As Kisanlal Sc Mangilal were persons 
other than those specified in sub-s. (1) of S. 203, 
they had the right to transfer the site notwith¬ 
standing an entry in the ‘wajib-ul-arz' (Ex. P-8) 
of 1909-10. 

(26) The learned Counsel referred to the note 
appended to S. 203 & to para. 13 of the Introduc¬ 
tion to the C. P. Land Revenue Act. 1917, & con¬ 
tended that the notification issued in the case 
must be restricted as referring only to cases 
where village ‘abadi* sites were held prior to 
the conferral of proprietary rights Si not to an 
‘abadi* site acquired subsequently. The langu¬ 
age of S. 203 is clear Sc unambiguous. It is 
not permissible to refer either to the 
note or to the Introduction, because they 
do not form part of S. 203 which is to be inter¬ 
preted according to its terms. In the note three 
classes of cases were mentioned & it was stated 
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that the only places which would come within 
the purview of sub-s. (5) are those of the first 
class. This has been amended by Amendment 
No. 236,, dated 13-11-1948, which substituted the 
following words : 

“The provisions of sub-s. (5) should be freely 
invoked in villages in which there is evidence 
to show that proprietors demand exorbitant 
‘nazarana’, if it may be noted.” 

The confusion which was created by the langu¬ 
age used in the note has now been clarified by 
the words which have been substituted though 
there has been no change made in the intro¬ 
ductory remarks. 

(27) Under S. 220. especially under Cl. (r), 
any question regarding the exception of an 
‘abadi’ under Sub-Ss. (5), (6), & (7) of S. 203 
from the provisions of Sub-Ss. (1) to (4) is to 
be decided by the Provincial Govt. & the 
jurisdiction of the Civil Court is barred. As 
stated by Kinkhede A. J. C. in the Full Bench 
case, the jurisdiction of the Civil Court is limit¬ 
ed to giving effect to the decision of the revenue 
authorities in matters in which the statute has 
given to the latter exclusive jurisdiction. Sub- 
S. (5) is wide & includes all cases where the 
site was held prior or subsequent to the con¬ 
ferral of proprietary right. In fact, there is no 
restriction whatever either in Sub-S. (5) or in 
the notification issued as regards its applica¬ 
bility. The contention of the learned Counsel 
therefore fails. 

(28) In the trial Court evidence was led to 
prove that the landlord had been recovering 
consent money for transfers made by holders of 
‘abadi’ site. That evidence has not been in¬ 
cluded in the paper book. No reference was 
made to it either by the trial Court or by the 
appellate Court. The learned Counsel for the 
appellant did not refer to it in the course of his 
argument. As the case was important, I have 
scrutinized the evidence with care & I am 
satisfied that the evidence led was inconclusive 
& in no way affects the operation of the noti¬ 
fication which declared that .the rights of per¬ 
sons other than those specified in Sub-S. (1) 
of S. 203 shall be transferable. P. Ws. 13 & 15 
to 24 merely prove the execution of the sale 
deeds Exs. P-9, P-36 to P-45, or the receipts 
Exs. P-32, P-54, P-48, P-50 & P-52, for the pay¬ 
ment of the consent money paid on the occa¬ 
sion, & the entries in the receipt books Exs. 
P-57 & P-58 & the account book. The witnes¬ 
ses did not state that the persons who made the 
transfer were persons other than those specified 
in Sub-s. (1). Naturally, there was no cross- 
examination. Even if the evidence is taken at 
its face value, that does not in any way prove 
that the landlord had a right of re-entry. It 
merely proved that he recovered consent money 
which he was entitled to in any case under 
Sub-s. (7) of S. 203. 

(29) Now reference may be made to the se¬ 
veral judgments, copies of which have been 
filed in the case. The landlord’s right of re¬ 
entry was affirmed in the judgment (Ex.P-10), 
dated 30-7-1934, in Civil Suit No. 228 of 1933. 
but it was set aside on appeal as the parties 
3iad compromised & the suit was dismissed 
‘vide’ Ex. P-11. Similarly, the judgment (Ex. 
P-12), dated 30-7-1934, in Civil Suit No. 321 of 
1932, was set aside in appeal ‘vide Ex. P-13, 
judgment dated 1-10-1935 in Civil Appeal No. 
23-A of 1934. Exhibits P-14 to P-19 were judg¬ 
ments delivered in cases which were decided 
before the is^ue of the notification under Sub- 


S. (5) of S. 203. They are therefore not help¬ 
ful. 

(30) In ‘Baliram v. Jagjiwan’, SA No. 67 of 
11*31, D-/ 16-8-1932, a case which arose out of a 
dispute relating to an ‘abadi’ site in ‘mauza’ 
Arvi, it was held that a deft, who derived his 
title from a person who held the site prior to 
the grant or conferral of the proprietary rights 
was an owner & the landlord was not entitled 
to eject the transferee. This is also the view 
taken in a D. B. case ‘Krishna Rao v. Narayan’, 
1LR (1948) Nag 237. In the present case, 
however, it has been found that it has not been 
proved that Kisanlal & Mangilal derived title 
from a person who held the site prior to the 
conferral of the proprietary rights. The pre¬ 
sent case is not therefore governed by the prin¬ 
ciple stated in the two cases cited above. The 
deft, is therefore not entitled to succeed on this 
account. 

(31) I hold that in view of the notification 
issued by the Provincial Government, Kisanlal 
& Mangilal were owners of the site & were 
not mere licensees with no power to transfer. 
Their rights were therefore saleable in execu¬ 
tion of the decree against them. The firm of 
Karsondas Premji acquired a valid title to the 
houses standing on the ‘abadi’ site by reason 
of the auction-purchase & validly conveyed the 
title to the houses inclusive of the site in suit, 
to Binjibai, the deft. She was therefore en¬ 
titled to resist the plfl’s. suit who had no right 
to eject her. 

(32) The pill, was entitled ulnder Sub-S. (7) 
of S. 203 to recover from the transferee a sum 
as ‘nazarana’ equal to five per cent of the value 
of the property transferred. The pUT. claimed 
ejectment but did not claim Rs. 350 being the 
‘nazarana’ & five per cent of the value of the 
property transferred. There was, however, a 
residuary clause to the effect that the plff. 
might be given such relief as he might be en¬ 
titled. In her written statement the deft, 
stated that the plff’s. remedy was to claim con¬ 
sent money or ‘nazarana’ from the deft, by Sub- 
S. (7) of S. 203. She did not state that the pro¬ 
vincial Government had issued any notification 
under Sub-S. (7) declaring that in the ‘abadi 
the consent of the proprietor had not ordinaril> 
been obtained Sc that-no ‘nazarana’ was to be 
recoverable. The plff. valued his claim for 
purposes of court-fee Sc jurisdiction at Rs. 150. 
That was the value both in first appeal and in 
second appeal. The plff. did not amend his 
plaint Sc claim Rs. 350 as ‘nazarana or consem 
money. The claim of the plff. for ejectment 
was dismissed but no compensation was grant¬ 
ed by the trial Court. The plff. did not claim 
compensation either in the first appellate Cow 
or in this Court. I therefore refrain from pas¬ 
sing a decree for Rs. 350 in his favour. 

(33) The appeal fails Sc is dismissed with 

q S m'j Appeal dismissed. 
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Civil Revn. No. 45 of 1948, D/- 28-12-1948. 

Civil P. C. (1908), O. 47, R. 4 (2) (b) 
Strict proof — Meaning. 

There is a difference between proof and 
“evidence “ "Proof" is the effect produced 
upon the mind of the Judge by the evidence or 
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evidence sufficient to satisfy the Judge to 
whom it is presented. The words “strict 
proof”, therefore, do not merely mean formal 
proof , or evidence admissible in accordance 
with the strict provisions of law. If such in¬ 
terpretation if ere correct, the icords would be 
quite otiose. Since those words are there, the 
appellate Court in deciding whether the con¬ 
ditions of R. 4 have been complied with or not 
is not precluded from seeing whether the evid¬ 
ence adduced be/ore the lower Court amounted 
or did not amount to proof. AIR (29) 1942 
Mad 511, Rel. on; AIR (35) 1948 Mad 340. 
dissent. (Paras 4, 5) 

Anno : C. P. C.. O 47 R 4 N 5 Pt 3. 

R. J. Pawar, for Applicant ; Y. V. Jakatdar, 
for Non-Applicant. 

Cases referred to : 

(’18) 42 Bom 293 ; (A I R (3) 1918 Bom 228) 

(Pr 4) 

(’15) 42 Cal 830 : (A I R (3) 1916 Cal 521) 

(Pr 4) 

(’18) 45 Cal 60 : (AIR (5) 1918 Cal 618) 

(Pr 4 ) 

(’20) 47 Cal 568 : (AIR (7) 1920 Cal 467) 

(Pr 4) 

(42) AIR (29) 1942 Mad 511: (202 Ind Cas 
86 ) (Prs 4. 5) 

(’48) AIR (35) 1948 Mad 340 : (1948-1 Mad 
L Jour 356) (Pr 3 ) 

ORDER: This is an application for revision 
of an appellate order setting aside the order 
granting review. 

(2) In this case a certain decree was passed 
by the Court of the first instance. Sometime 
afterwards, the present applicant made an 
application to the Court for review on the 
ground of discovery of new and important 
matter. His application was granted by the 
Court. The present non-applicant thereupon 
preferred an appeal against the decision to the 
Court of the Additional District Judge, Akola. 
The appellate Court held that no appeal lay 
from the order and so dismissed the appeal 
filed by the non-applicant. The non-applicant 
then came up in revision to this Court which 
is Civil Revision No. 317 of 1946. It was dealt 
with by Sen J. who set aside the order of the 
appellate Court and observed as follows in 
paragraph 14 of his order: — 

“The appellate Court erred in holding that 
there was no contravention of order 47 , rule 
4(2) (b) as the order granting review was 
passed after evidence. This is not enough. 
The rule requires that there must be strict 
proof of the allegation that the new matter 
or evidence was not within his knowledge. 
The appellate Court will go into evidence and 
examine the order granting review and deter¬ 
mine whether there has been a contravention 
of Order 47 Rule 4 ( 2 ) (b), Civil Procedure 
Code.” 


The case having gone back to the appellate 
Court, it dealt with it further and allowed the 
appeal. 


(3) The applicant challenges the order of 
the lower appellate Court on the ground that 
it misunderstood the precise meaning and scope 
of the provisions of Order 47, Rule 4 (2) (b), 
Civil Procedure Code. That provision runs thus: 

Where the Court is' of opinion that the app¬ 
lication for review should be granted, it shall 
frant the same; provided that: 

,(b) No such application shall be granted on 
the grotod of discovery of new matter or evi¬ 
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dence which the applicant alleges was not with¬ 
in his knowledge or could not be adduced by 
him when the decree or order was passed or 
made, without strict proof of such allegation/' 
According to the learned counsel for the appli¬ 
cant, all that the party seeking review need 
do was to give strict proof of the allegations 
made by him in his application and that it 
was not incumbent upon him to adduce suffi¬ 
cient proof of those allegations. Therefore, 
according to counsel, the duty of the appellate 
Court was to ascertain whether there had been 
proof according to the formalities of law and 
not whether the proof convinces it that the 
new matter or evidence was not within the 
knowledge of the applicant and could not be 
adduced by him when the decree or order was 
passed or made. Further , according to him. the 
question of sufficiency of proof was a question 
solely for the Court of the first instance. In 
support of his contention the applicant’s learned 
counsel relies upon a recent decision of Happeli 
J. in ‘Rajah of Bobbili’ v. ‘Yenku Naidu’ AIR 
(35) 1948 Mad 340, where a number of eases 
on the point have been referred to. 

(4) A contrary view has been taken by Burn 
J. in ‘Ahmed Khan v. Yenkatachelamayya/ 
AIR (29) 1942 Mad 511. He has set out his 
view thus: 

“Order 47, Rule 7 says that an order grant¬ 
ing an application for review may be objected 
to on the ground that the application was (a) 
in contravention of the provisions of Rule 2, (b) 
in contravention of the provisions of Rule 4 or 
(c) after the expiration of the period of limit¬ 
ation prescribed therefor and without suffi¬ 
cient cause. Such objection may be taken at 
once by an appeal from the order granting the 
application or in any appeal from the final 
decree or order passed or made in the suit. 
In ‘Abed Khondkar v. Mohendralal’, 42 Cal 830, 
in dealing with the phrase “strict proof’ in 
Order 47, Rule 4 ( 2 ) proviso (b) it was held 
that this merely meant formal proof, or evi¬ 
dence admissible in accordance with the strict 
provisions of law. This case was followed bv 
the Calcutta High Court in two later cases 
reported in ‘Nundolal v. Punchanam, 45 Cal 60. 
and ‘Chiranji Lai v. Tulsiram’ 47 Cal 568, and 
also by the Bombay High Court in ‘Bai Nema- 
thu v. Bai Ncmatullabu, 42 Bom 295. With due 
respect to these learned Judges who have pro¬ 
nounced these judgments, it appears to me that 
they have not given sufficient weight to the 
word “proof” in R. 4 (2) proviso (b). There is a 
difference between “proof” and “evidence”. 
“Proof” is the effect produced upon the mind 
of the Judge by the evidence or evidence suffi¬ 
cient to satisfy the Judge to whom it is pre¬ 
sented. A fact is said to be proved when the 
Court after considering all the matters before 
it comes to the conclusion that it exists or that 
a reasonable man ought to act upon the assum¬ 
ption that it does exist.” 

(5) I agree with due respect to the view 
taken in ‘Ahmed Khan v. Venkatachelmavva’ 
AIR (29) 1942 Mad 511 in preference to "the 
view taken in the more recent Madras case 
& in the Calcutta cases which are followed in 
that case. I also agree with Burn J. that 
if the interpretation put upon the words “strict 
proof’ by the Judges of the Calcutta High Court 

were correct, they would be quite otiose. Since 
those words are there, I see no reason why the 
appellate Court in deciding whether the condi¬ 
tions of Rule 4 have been complied with or 
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not is precluded from seeing whether the evi- 
dence adduced before the lower Court amounted 
or did not amount to proof. 

(6) Apart from that, here there was an ex¬ 
press direction by Sen J. to the appellate 
Court that it should go into the evidence, ex¬ 
amine the order granting review and determine 
whether there has been a contravention of 
Order 47, Rule 4 (2) (b) Civil Procedure Code. 

In the face of this clear direction, it was in¬ 
cumbent on the appellate Court to discuss the 
sufficiency of evidence and arrive at its own 
conclusion. Its action in doing so cannot be 
said to be illegal, and since it is not illegal 
this Court cannot interfere with it in revision. 

(7) For these reasons I uphold the order of 
the Court below and dismiss the application 
with costs. Counsel’s fee Rs. 20. 

V.R.B. Application dismissed. 


A. 1. R 

confirmation of possession or in the alternative 
for possession. The dispute between the parties 
is as regards the management of Shri Ramchan- 
dra deosthan at mouza Karla, taluq Daryapur 
district Amraoti. 

(2) One Krishnaji Dewaji was an occupant 
of the following survey numbers : 


S. No. 

131 

87 

10 


Sub-divi 

sion. 

3 

2 

»> 


Acres Guntbas Assessment Mouza. 

Ill 15-5-3 Btanlraj 
9-8-0 

9-0-0 Korda. 


10 

17 

27 
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Kashirao Bhaguji and others, Plaintiff s-Appe- 
llants v . Motiram Mndgalji and others, Defen- 
dants-Respondents. 

Second Appeal No. 707 of 1944, D/- 11-8-1949. 

(a) Hindu Laic — Widow — Alienation — 
Power to dedicate property of her husband for 
religious purposes — Extent of. 

The powers of a Hindu widow to alienate the 
property for purposes of indispensable religious 
duties is wider than in respect of optional religi¬ 
ous acts. In the former case if the income of 
the property , or the property itself, is not suffi¬ 
cient to cover the expenses, she is entitled to 
sell the whole of it. In the latter case she can 
alienate a small portion of the property for the 
pious or charitable purpose she may have in 
view. (Paras 20, 21, and 22) 

A Hindu widow who had inherited the estate 
of her deceased husband consecrated an image 
of Ramachandra in the temple built by her and 
executed an endowment of the entire immovable 
property inherited by her in favour of Deosthan. 

4 Held ’ that the deed of endowment was be¬ 
yond her competence and therefore was not 
binding on the reversioner. AIR (9) 1922 

P C 261 , Rel. on. (Para 29) 

(b) Hindu Law; —Widow — Alienation — 
Reversioner — Setting aside. 

An alienation by a widow is not absolutely 
void but is ‘prima facie ’ voidable at the election 
of the reversionary heir; he may affirm if or 
he may treat the alienation as a nullity without 
the intervention of the Court. If he elects to 
do the latter by commencing an action to reco¬ 
ver possession of the property , it is not neces¬ 
sary for him to set aside or cancel as a condi¬ 
tion precedent to the right of action. (Para 32) 

V. B. Mandpe, for Appellants: P. R Padhye, 
for Respondents. 

CO?*3?CaT 329°: (34 Ind App 87 P C) (Pr 32) 
(•22) 49 Ind App 383 : (A IR (9) 1922 P C 

201) (cT LD 

(18) 42 Bom 136 : (A I R (4) 1917 Bom ( £ 6 r 5 > 8) 

: (AIR (26) 1939 Oudh 145) 

(Pr 26) 

(AIR (30) 1943 Oudh 109) 

(Pr 27) 

(AIR (20) 1933 Pat 250) 

(Pr 25) 

This is a plaintiffs’ appeal 


(’39) 14 Luck 595 
C43) 18 Luck 501 
(’33) 12 Pat 727 : 


JUDGMENT 


and arises out of a suit for declaration and for a 


He died in 1897, leaving behind him surviving 
his widow Tankabai and a nephew Vithoba son 
of Arjunji. On the death of Krishnaji his 
widow Tankabai inherited his property. She 
had a limited estate and had a limited power 
of disposition of the property inherited by her 
from her husband. 

(3) Tankabai built a temple at mouza Karla 
in 1905 and installed therein the image of Shree 
Ramchandra which was duly consecrated. She 
utilized the income of the property for meeting 
the expenses of worship and the performance 
of religious ceremonies and for the maintenance 
and upkeep of the temple. 

(4) Tankabai dedicated the property inherited 
by her to Shree Ramchandra deosthan and exe¬ 
cuted a formal deed of endowment (Exhibit 
P-1) on the 26th June 1912 and appointed ten 
persons as panchas for management of the en¬ 
dowment. She was the manager (wahiwatdar) 
of the endowment during her lifetime. 

(5) Two of the questions raised in this appeal 
are whether she had power to make the endow¬ 
ment and whether it was binding on Vithoba. 

(6) Tankabai died on the 20th April 1933 as 
appears from column No. 11 of the copy of the 
mutation register (Exhibit P-4) dated the 1st 
May 1934. Vithoba executed another deed of 
endowment (Exhibit P-3) on the 29th February 
1940 and appointed three persons as panchas 
to manage the endowment. He died sometime 
in *1941 after he had created the endowment. 

(7) A dispute arose between the two sets of 
persons who had been appointed as panchas 
under two different deeds regarding survey 
numbers of mouza Bhondraj in the record-of- 
rights proceedings and the revenue Court held 
that the panchas appointed under the deed of 
endowment (Exhibit P-3), dated the 29th 
February 1940, had actual possession over the 
fields and directed the panchas who were claim¬ 
ing the right of management of the endowment 
under the deed of endowment Exhibit P-1 to 
file a civil suit. 

(8) The plaintiffs accordingly filed a suit 
against the defendants on the 27th April 1943 
for declaration and possession. Out of the 
four plaintiffs. Hari Nathuji Dhumle and Maha- 
deo Chandrabhan Patil (plaintiffs Nos. 1 and 2) 
were the panchas appointed by Tankabai under 
the deed of endowment (Exhibit P-1), dated 
the 26th June 1912. The other eight persons 
who were originally nominated as panchas 
under the deed had died. Shamrao Zmgaji 
Naolekar and Kashirao Bhaguji (plaintiffs 
Nos. 3 and 4) were subsequently appointed as 
panchas but the date of their appointment had 
not been stated in the pleadings. Bhaguji. 
father of Kashirao. was one of the panchas 
originally nominated under the deed Exhibit 
P-1. He died sometime in 1926. Kashirao 
(plaintiff No. 4) was consequently appointed as 
a panch sometime after 1926 though the exact 
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date of his appointment as a panch cannot 
be determined from his evidence. 

(9) In paragraph 5 of the plaint the plain¬ 
tiffs stated that Vithoba had given consent to 
the gift deed (Exhibit P-1), dated the 26th 
June 1912, executed by Tankabai and after her 
death had admitted the transaction of gift and 
allowed the recording of the above fields to 
remain in the name of the sansthan. On these 
statements the plaintiffs alleged that the deed 
of gift (Exhibit P-1), dated the 26th June 1912 
was binding on Vithoba. In the plaint the docu¬ 
ment (Exhibit P-1), dated the 26th June 1912. 
is described as a deed of gift but it was really 
a deed of endowment. 

(10) Narayan Sitaram, defendant No. 2 
admitted in his written statement dated the 
19th November 1943 the claim of the plaintiffs 
but subsequently denied the claim of the plain¬ 
tiffs in the written statement of the defendants 
made on the 16th February 1944. 

(11) The defendants pleaded that the suit as 
framed was not maintainable in the absence 
of a permission in writing previously obtained 
from the Advocate General regarding the insti¬ 
tution of the suit under section 92 of the Civil 
Procedure Code, 1908, and that the Court had 
no jurisdiction to try the suit which was triable 
by the principal Court of original jurisdiction. 

(12) The trial Court by its order dated 18 th 
March 1944 held that the suit as framed was 
outside the scope of section 92 of the Code 
of Civil Procedure 1908, that no sanction of 
the Advocate General was necessary for the 
institution of the suit and that the Court had 
jurisdiction to try the suit. These findings were 
affirmed by the appellate Court. 

(13) These pleas have not been raised in this 
Court. The suit was for a declaration and 
arose out of a dispute between the rival sets 
of persons who claimed that they had the 
power exclusively to manage the endowment 
Shri Ramchandra deosthan. The reliefs claimed 
did not fall within section 92 of the Code of 
Civil Procedure. Sanction of the Advocate 
General to the institution was therefore not 
necessary. 

(14) As regards the merits of the case, the 
defendants contended that it was not within 
the competence of Tankabai to make an en¬ 
dowment of the property inherited by her from 
her husband, that Vithoba never consented ei¬ 
ther to the gift of the endowment or the execu¬ 
tion of a deed of endowment (Exhibit P-1) 
dated 26-6-1912, and that Vithoba was com¬ 
petent to endow the property and execute the 

oafu dedic *“?" (Exhibit P-3), dated the 

29th February 1940. 

(15) The Court of first instance held that 
Tankabai had power to make an endowment 
and to execute the endowment dated the 26th 
June 1912, that Vithoba consented to the crea¬ 
tion of the endowment and that he was es¬ 
topped from challenging the endowment as 

fonsented to it. The Court, therefore, 
neid that Vithoba was not competent to create 
a fresh endowment on the 29th February 1940 
and that the plaintiffs had the right to manage 
the endowment. It therefore passed a decree 
in favour of the plaintiffs. 

(16) The lower appellate Court held that it 
was not within the competence of Tankabai 
either to endow the property or to execute the 
deed of endowment (Exhibit P-1), dated the 

ti Une j ! j 12, The Court accordingly held 
that the deed was not binding upon Vithoba 



who was competent to execute the deed of 
endowment (Exhibit P-3), dated the 29th 
February 1940. The appellate Court allowed 
the appeal, reversed the decree of the trial 
Court and passed a decree in favour of the defen¬ 
dant. It is against this decree that the present 
appeal has been filed by the plaintiffs. 

(17) During the pendency of the appeal, Hari 
(appellant No. 1) died. He was one of the 
panchas who had originally been appointed 
under the deed of endowment (Exhibit P-1), 
dated the 26th June 1912. As this was a suit 
by the panchas. the name of Hari was removed 
from the array of the appellants. 

(18) The questions for decision in this appeal 
are: 

(1) Whether it was within the competence 
of Tankabai to endow the property in favour 
of Shree Ramchandra deosthan and whether 
the deed of endowment (Exhibit P-1) was 
valid: (2) Whether Vithoba had consented 
either to the creation of the endowment by 
Tankabai or to the execution of the deed of 
endowment (Exhibit P-1), dated the 26th June 
1912 by her, or had subsequently affirmed it 
after her death: and (3) Which of the two 
sets of persons is entitled to the management 
of Shri Ramchandra deosthan. 

(19) Tankabai inherited the property from 
her husband. She had a limited estate and a 
limited power of disposal/ She had full power 
to utilize the income in any manner she liked. 
She had, however, limited power of disposal 
of the corpus of the estate inherited by her. 

(20) For religious and charitable purposes or 
those which are supposed to conduce to the 
spiritual welfare of her husband, she had a 
larger power of disposition than that which 
she possessed for purely worldly purposes. 

(21) As regards her power to alienate the 

property for religious or pious purpose, a dis¬ 
tinction is drawn between the purpose of in¬ 
dispensable duties (f^i) and the pur¬ 
pose of optional religious acts ( ). 

One is in connection with the actual obsequies 
of the deceased, and the periodical performance 
of the obsequial rites prescribed in the Hindu 
Religious law, which are considered as essential 
for the salvation of the soul of the deceased. 
The other relates to acts which although not 
essential or obligatory, are still pious observan¬ 
ces which conduce to the bliss of the deceased’s 
soul. 

(22) The leading case on the point is 'Sardar 
Singh v. Kunj Behari LaT 49 Ind App 383. 
Their Lordships of the Judicial Committee sav 
at page 391: 

“With reference to the first class of acts, 
the powers of the Hindu female who holds the 
property are wider than in respect of the acts 
which are simply pious and if performed are 
meritorious so far as they conduce to the spiri¬ 
tual benefit of the deceased. In one case, 
if the income of the property, or the property 
itself, is not sufficient to cover the expenses 
she is entitled to sell the whole of it. In the 
other case she can alienate a small por¬ 
tion of the property for the pious or charitable 
purpose she may have in view.” 

(23) In that case a Hindu widow in posses¬ 
sion of the estate of her deceased husband 
made a gift by deed of immovable property, 
forming about one-seventy-fifth of the whole 
estate, for the observance of ‘bhog’ (food offer- 
ings) to a deity, and for the maintenance of 
the priests at the temple. The gift, which was 
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made in pursuance of a vow made by the widow 
upon a pilgrimage to the temple/was stated 
by the deed to be “for the salvation of my 
husband, and his family members, and my own 
salvation . The widow had sufficient income to 
provide for the observances without an aliena- 
uon of part of the estate. It was held that the 
alienation was valid, the gift being for the 
spiritual benefit of the deceased husband, 
though not for the performance of an essential 
observance, and the amount of the property 
alienated being a small fraction of the estate. 

(24) The principle stated in the above case 
was applied in a series of cases. 

(25) In ‘Radha Madhab v. Rajendra Prasad*, 

12 Pat 727 it was held that the dedication made 
by the widow of almost one-third of the estate 
could not be supported as a valid endowment. 

(26) In Debi Dayal v. Radha Krishna*, 

14 Luck 595 it was held that the dedication to 
an idol by a Hindu widow of three-fourths 
of the estate of her deceased husband cannot be 
supported on the view that it was a dedication 
of a reasonable portion of the property. It was 
observed in that case that the dedication of 
the property to the extent of 1 /20th may be 
valid but not to the extent of 3/4th of the 
property. 

(27) In *Mt. Tulsha v. Lachhman Prasad’ 

18 Luck. 501 a Hindu widow had constructed a 
thakurdwara* and endowed some property for 
its upkeep at a total expenditure of a little 
more than one-third of the total estate which 
came to her hand. It was held that the alien¬ 
ation could not be justified under the Hindu 
law and the reversioners had every right to 
object to it. 

(28) In ‘Panachand Chhotalal v. Manoharlal 
Nandlal’ 42 Bom. 136 it was held that it is not 
competent to a Hindu widow to make a reli¬ 
gious gift of the whole or practically the 
whole of her husband’s property for the reli¬ 
gious benefit of her husband. 

(29) In the present case, the dedication by 
Tankabai was of the entire immovable property 
inherited by her from her husband and was 
not a dedication of a small portion of the pro¬ 
perty. It was therefore not within her compe¬ 
tence to make an endowment of the entire pro¬ 
perty or to execute the deed of endowment (Ex. 
P-1), dated the 26th June 1912. The endowment 
and the deed executed by her were therefore 
not binding on the reversioner Vithoba. 

(30) The next question is whether he had 
consented to the creation of the endowment or 
the execution of the deed of endowment (Ex. 
P-1) bv Tankabai. 

(31) The plaintiffs pleading on that point is 
contained in paragraph 5 of the plaint. The 
statement is vague and indefinite as it is not 
stated as to when Vithoba had given his con¬ 
sent to the creation of the endowment or the 
execution of the deed of endowment. Similarly 
it is not stated when Vithoba admitted the 
transaction of gift and allowed the recording 
r.f the fields to remain in the name of the 
deosthan. The defendants denied that Vithoba 
had expressly or impliedly consented to the 
execution of the deed of endowment by Tanka¬ 
bai. They stated that Vithoba had never ac- 
ciuiesced in the deed of endowment made by 
Tankabai and that there was no estoppel against 
him either by his conduct or representations. 

(32) Kashirao (P. W. 1) is plaintiff No. 4. In 
his evidence he stated that after the death 
°f Tankabai Vithoba did not object and did 
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not challenge the gift to the deosthan. As point¬ 
er out by the Judicial Committee in *Bijoy 
Copal Mukerji v. Krishna Mahishi Debi’ 34 Cal 
329, alienation by a widow is not absolutely 
void but is ‘prima facie’ voidable at the elec¬ 
tion of the reversionary heir; he may affirm 
it or he may treat the alienation as a nullity 
without the intervention of the Court. If he 
elects to do the latter by commencing an action 
to recover possession of the property, it is not 
necessary for him to set aside or cancel as a 
condition precedent to the right of action. It 
was therefore not necessary for Vithoba to 
have filed a suit for a declaration that it was 
not within the competence of Tankabai to create 
an endowment or to execute the deed of endow¬ 
ment (Ex. P-1) dated the 26th June 1912. 
There is no other oral evidence to prove that 
Vithoba either consented to the execution of 
the deed of endowment or that he subsequen¬ 
tly affirmed it after the death of Tankabai. 
(After discussion of the evidence the judgment 
proceeds :) 

(33) On a careful consideration of the evi¬ 
dence, oral and documentary, I hold that 
Vithoba had not given his consent to the crea¬ 
tion of an endowment by Tankabai or to the 
execution of the deed of endowment (Ex. P-1), 
dated the 26th June 1912, by her, and that he 
did not affirm it after her death. 

(34) Vithoba inherited the property as full 
owner. It was within his competence to make 
an endowment of the entire property inherited 
by him. He did endow the property and exe¬ 
cute the deed of endowment (Ex. P-3) dated 
the 29th February 1940. The endowment was 
valid. As the defendants are the persons who 
had been nominated as panchas under the deed, 
they have got the right of management of Shri 
Ramchandra sansthan. 

(35) As there was a ‘bona fide’ dispute bet¬ 
ween the parties as regards the right of manage¬ 
ment of Shri Ramchandra deosthan, the pltfs. 
were justfied in filing the suit for declara¬ 
tion and for possession. They filed the suit 
because they were directed to do so by the 
revenue officers when the dispute was raised 
regarding mutation. They had a registered 
deed of endowment in their favour and there 
were entries in the revenue papers which show¬ 
ed the name of Shri Ramchandra deosthan as 
an occupant with some of the plaintiffs as 
panchas. There was reference in these papers 
to the deed of endowment-dated the 26th June 
1912. In some of the papers Vithoba’s name is 
associated as one of the panchas. 

(36) In the circumstances of the case, it is 
just and proper that the parties should bear 
the costs in both the Courts as incurred. I 
order accordingly. 

(37) Subject to this modification the appeal 

fails and is dismissed. , . . 

KS. Appeal dismissed . 
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Mt Sayankabai w/o Sheoram, Plaintiff - 
Appellant v. Supadaji Dawal , Defendant-Res¬ 
pondent. 

Second Appeal No. 636 of 1945, D/-C-9-1950. 

Hindu Law — Widow — Alienation — Legal 
necessity — Suit to set aside , by reversioner 
against alienee — Burden of proof — Lapse of 
time _ Presumption as to acquiescence by re¬ 
versioner. 


1951 

Where a reversioner challenges an alienation 
by the widow as being unauthorised, the alienee 
'prima facie* bound to make out /acts which 
authorize such alienation , e.g.. existence 0 /legal 
necessity. This burden would be deemed to be 
discharged when there has been a failure oil the 
rart of a reversioner to challenge the aliena¬ 
tion within a reasonable time, such failure 
being deemed to be acquiescence on his part. 
There can obviously be no such failure when 
the reversioner entitled to challenge it could 
not challenge it and there is good explanation 
for his failure to do so. No presumption of 
acquiescence can be raised in such a case. Ac¬ 
quiescence implies knowledge of a right and a 
conscious refusal to assert or exercise such 
right when it was capable of being asserted or 
exercised. Where the right of the reversioner 
’0 sue for a declaration that the alienation was 
not binding on him was long since barred by 
time, he having known of the alienation after 
a considerable time , he could not be said to 
have acquiesced in the alienation. In such a 
case, in a suit by the reversioner to set aside 
the alienation after the death of the widow , 
■no presumption of acquiescence can be drawn, 
by long delay , and the burden would lie on ali- 
cnee to establish legal necessity and enquiry, 
•6 Moo Ind App 393 (PC); AIR (9) 1922 PC 
163' , Relied on. 

R. J. Bhave , for Appellant ; Dr. D. W. 
Kathalay , for Respondent . 

Cases referred to : 
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<’47) ILR (1947) Mad 105 : (A IR (33) 1946 
Mad 427) (Pr 11) 

(’41) ILR (1941) Nag 124 : (A IR (38) 1941 
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JUDGMENT : This is a plaintiffs second 
appeal from the dismissal of her suit for posses¬ 
sion of a field. 

(2) The field in suit is S. No. 56, area 7 acres 
and 32 gunthas, of Mouza Kumbhargaon Bu. 
and was part of the property owned by Kisan 
the father of the plaintiff. On his death in the 
year 1892 or so, his widow, and the mother of 
the plaintiff, Smt. Ambabai, succeeded to all 
his property. In the year 1911 Smt. Ambabai 
sold the field to two persons, Dawalya and 
Khandu who were brothers. Both of them are 
dead and the defendant, who is the son of 
Dawalya, succeeded to the half share of Da¬ 
walya in this property. He is , however, in 
possession of the whole field, having purchased 
the remaining half from the heir of Khandu. 

(3) Smt. Ambabai died in December 1943 and 
the plaintiff being the nearest reversionary heir 
of Kisan, has succeeded to his estate. She 
claims possession of the field in suit obviously 
on the ground that the estate conveyed by Smt. 
Ambabai has determined upon her death. 

(4) The consideration for the sale was Rs. 
1100 which, according to the defendant, was a 
fair price. He alleges that Smt. Ambabai sold 
the field for paying off certain debts, some of 
which were owed by Kisan and some incurred 
by Smt. Ambabai for her own maintenance and 
for meeting the expenses of cultivation. Thus, 
according to him, the sale was justified by legal 
necessity and is binding on the plaintiff. 
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(5) He points out that the transaction is more 
than 30 years old, that the scribe and the attest¬ 
ing witnesses are dead and that therefore it 
must be presumed that the transaction was 
justified bv legal necessity. 

(6) He had denied that the plaintiff is the 
daughter of Kisan but as there is a concurrent 
finding of both the Courts below that she is, the 
matter must be regarded as concluded. 

(7) The only question to be considered there¬ 
fore is whether the transfer was justified by 
legal necessity. No evidence has been led by 
the plaintiff (sic. defendant?) to show the exis¬ 
tence of necessity or of a ‘bona fide’ enquiry by 
the alienee as to the existence of such necessity 
before entering into the transaction. What is 
relied on is the fact that the alienation was 
effected more than 30 years before the suit and 
the further fact that parties to the transaction 
and the attesting witnesses died before the suit. 
Upon these facts it is argued that it is impossi¬ 
ble for the plaintiff (sic) to adduce evidence 
regarding necessity or enquiry and so a presum¬ 
ption about the existence of legal necessity 
ought to be drawn. It is pointed out as an ad¬ 
ditional reason for drawing this presumption 
that though the plaintiff could have brought a 
suit for a declaration that the alienation is not 
binding on her long ago, she took no steps till 
after her mother died. 

(8) Indeed, their Lordships of the Privy Coun¬ 

cil have laid down in ‘Magniram Sitaram v. 
Kasturbhai Manibhai', 46 Bom 481 at pp. 487, 
488 : „ 

“...although the manager for the time being 
had no power to make a permanent alienation 
of temple property in the absence of proved 
necessity for the alienation, yet the long lapse 
of time between the alienation and the challenge 
of its validity is a circumstance which enables 
the Court to assume that the original grant was 
made in exercise of that extended power. Their 
Lordships have no hesitation in applying that 
doctrine to the present case. If in fact the 
grant was made by a person who possessed the 
limited power of dealing under which a shebait 
holds lands devoted to the purposes of religious 
worship, yet none the less there is attached to 
the office, in special and unusual circumstances, 
the power of making a wider grant than one 
which enures only for his life. At the lapse of 
100 years, when every party to the original tran¬ 
saction has passed away, and it becomes com¬ 
pletely impossible to ascertain what were the 
circumstances which caused the original grant 
to be made, it is only following the policy which 
(he Courts always adopt, of securing as far as 
possible quiet possession to people who are in 
apparent lawful holding of an estate, to assume 
that the grant was lawfully and not unlawfully 
made.*' 

(9) Thus, according to their Lordships, what 
is to be construed against a person challenging 
an alienation after a long lapse of time is his 
failure to challenge it within a reasonable time. 
Therefore, it must appear that the reversioner 
‘could have’ challenged the transaction earlier, 
that is, at a time when relevant evidence was 
still available. In the present case, the plaintiff 
has stated that she learnt of the transaction 
only ten years before the suit was instituted. 
At that date her suit for obtaining a declara¬ 
tion that the alienation did not bind her was 
long barred by time. For, according to the 
learned counsel for the defendant, she had at¬ 
tained majority at the date of alienation and so 
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could not have brought a suit later than in the 
year 1923. Therefore, she could not possibly 
challenge the alienation before her mother died. 

(10) It must be borne in mind that, according 
to the rule laid down by their Lordships long 
ago in ‘Hunoomanpersaud Panday v. Mt. Babo- 
oee Munraj Koonweree’, 6 Moo Ind App 393, in 
cases of this kind alienees are “ *prima facie* 
bound to make out facts which authorize such 
dispositions”. This burden, according to the 
decision in ‘Magniram’s case*, (46 Bom 481), 
would be deemed to be discharged when there 
has been a failure on the part of a reversioner 
to challenge the alienation within a reasonable 
time, such failure being deemed to be acquiesc¬ 
ence on his part. There can obviously be no 
such failure when the reversioner entitled to 
challenge it could not challenge it and there is 
good explanation for his failure to do so. Sure¬ 
ly,. no presumption of acquiescence can be' 
raised in a case such as the present, acquiesc¬ 
ence implies knowledge of a right and a consci¬ 
ous refusal to assert or exercise such right when 
it was capable of being asserted or exercised. 

(11) The lower appellate Court has referred 
to the decision in ‘Babulal v. Maniklal*, ILK 
(1941) Nag 124. It is based on the decision in 
‘Magniram’s case’, (46 Bom 481) and on the 
decision in ‘Venkata Reddi v. Rani Saheba of 
Wadhwan*, 43 Mad 541. In that case as well 
as in the two decisions of the Privy Council, 
there does not appear to have been any inabi¬ 
lity upon the person entitled to challenge the 
transaction, to challenge it within a reasonable 
time. I was referred by the learned counsel 
for the defendant to the decision in 'Govindu 
v. Venkatapathi’, ILR (1947) Mad 105. In that 
case, the particular aspect of the matter which 
I have dealt with was not considered. It is 
therefore of little assistance here. 

(12) In the view I take I hold that this case 
does not fall within the limits of the decisions 
in ‘Magniram v. Kasturbhai’ 46 Bom 481 and 
‘Venkata Reddi v. Rani Saheba of Wadhwan* 
43 Mad 541 and ‘Babulal v. Maniklal’, ILR 
(1941) Nag 124. It must thus be governed 
by the decision in ‘Hunoomanpersaud Panday 
v. Mt. Babooee Munrai Koonweree*, 6 Moo Ind 
App 393, and as no evidence of the kind there 
contemplated has been adduced by the defen¬ 
dant, the plaintiffs suit must succeed. Accord¬ 
ingly, I allow the appeal, set aside the decree of 
the lower appellate Court and restore that of 
the trial Court with costs throughout. 

R.G.D. Order accordingly. 
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The Municipal Committee, Akola, Defendant-Ap- 
pellant v. Madhava Wasudco and another , Plain- 
tiffs-Respondents. 

Second Appeal No. 409 of 1945, D/- 30-7-1948. 

(a) Municipalities —C.P. and Berar Municipalities 
Act (2 (ID of 1922), Ss. 66 (1) <c) and (4) and 68 
(/) and (2) — Bicycle tax — Validity — Munici¬ 
palities — Berar Municipal Law (1886), S. 41 (1) 
(A) (c). 

The tax of Rs. 5 sanctioned by the Resident of 
Hyderabad and imposed by the Akola Municipality 
on all tioo wheeled vehicles in 1899 was validly im¬ 
posed. This included bicycles because they ate 
also two wheeled vehicles used for riding. This tax 
continued in force, when the Berar Municipal law 
was repealed on 15-2-1924, by S. 2 (2), C. P. and 
Berar Municipalities Act. Neither the notification, 
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dated 8-12-23 nor the notification, dated 8 - 12-1924 
nor the notification, dated 21-3-36 affected the vali¬ 
dity or continuance of this tax. The tax was 
validly reduced to Re. 1 by the Municipality on or 
about 1-8-37. The reduction was not affected by 
the notification, dated 18-1-1937 but the notification 
can be used as evidence of the fact that the Muni¬ 
cipal Committee affected this reduction on its own 
authority. (Para 54> 

(b) Municipalities — Berar Municipal Law (1886). 
S. 145 (1) (e) — Notification under, dated 8-1-24 — 
Notification was 'intra vires’ — Even if it was not. 
old rules would remain in force. (Para 55) 

(c) Municipalities — C. P. and Berar Municipalities 
Act (2 (II) of 1922), Ss. 71, 76 and 175 (3) 
— Notifications under S. 71 — Validity. 

Notification , dated 21-3-1936 was 'intra vires' 
except as regards the rule which required the pur¬ 
chase of a metal disc. Notification, dated 18-1-1937 
docs not affect the rules. Notification, dated 
8-4-1942 is ‘intra vires * and so are the rules em¬ 
bodied in it. (Para 55) 

(d) Evidence Act (1872), S. 78 (1) — Govt, notifi¬ 
cation — Proof of. 

The only way of proving a Govt, notification is 
by production of a copy of the Gazette. (Para 58) 

Anno: Evidence Act, S. 78 N. 2. 

(e) Civil P. C. (1908), O. 27-A, R. 3 —Principle 
underlying order — Applicability. 

Where the Provincial Govt, is joined as a party 
to a suit at the instance of the Court, the principle 
underlying O. 27-A should be applied and it should 
be directed to bear its own costs. (Para 61) 

(f) Civil P. C. (1908), S. 35 — Successful party at 
fault — Costs, if can be awarded. 

A Court has a discretion to deprive a successful 
party of its costs if it has been at fault and so, as 
it were, invited the litigation because of its wrong 
or careless action, or the action of those on ichovi 
it relics for the basis of its claim. (Para 62) 

Anno: C. P. C., S. 35, N. 7. 

A. V. Khare; T. B. Pcndharkar, for Appellant; 
M. W. Samudra (for No. 1) and V. L. Oka, (for 
No. 2) — for Resps.; R. Kaushalendra Rao — for 
Provincial Govt. 
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(1920) 3 K B 109: (89 L J K B 507) (Pr 38» 
JUDGMENT: This appeal relates to the validity 
of a bicycle tax imposed & collected by the Muni¬ 
cipal Committee of Akola. 

(2) The history of the tax is as follows. On 
25-1-99 the Resident of Hyderabad sanctioned, & 
the Municipal Committee of Akola directed, .he 
imposition of a tax of Rs. 5/- on all “two wheeled 
vehicles” used for riding or driving within tne 
limits of the Akola Municipality (Ex. D-13). This 
was under the powers conferred by S. 41 ( 1 ) (A» 
(C), Berar Muncipal Law of 1886. The validity of 
this tax is not challenged. All that is; said is that 

it does not apply to bicycles because bicycles were 

so rare in those days in Akola that neit her the 
Resident nor the Municipal Committee coidd have 
had bicycles in mind when they spoke of two 

Wl (3^ lGr nie e Berar Municipal Law of 1886 was ^ 
seded when the C. P. Municipalities Act of 19.2 
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was applied to Berar. But under S. 2 (2) all taxes 
imposed h assessed under the old law were con¬ 
tinued in force as if they had been imposed & 
assessed under the new Act. Therefore, the tax, 
whatever applied to, continued in force after 1922. 
Even if this happened to be a tax not sanctioned 
by the present Act of 1922, even then, S. 66 (5) (A) 
preserves such a tax until the Municipal Committee 
chooses to abolish or change it. Both these points 
are dealt with in 'Vidarbha Mills, Berar Ltd. Ellich- 
pur v. Municipal Committee, Ellichpur City', 1LR 
(1943) Nag 525 at P- 534. 

(4) On 8-12-1923 the Local Govt, issued a notifica¬ 
tion (Ex. D-14) stating that it (the Local Govt.) 
proposed to supersede the ‘rules' published in the 
notification of 1899 & said that the proposed rules 
would be taken into consideration on the expiry 
of one month from the date of the first publication 
of the notice. The month expired on 8-1-1924 & 
the second notification purporting to bring the new 
rules into effect & superseding the old ones was 
published in the Gazette of 28-1-1924 (Ex. D-15). 

(5) The operative portion of the notification is 
worded as follows: 

“In exercise of the powers conferred etc. 

the Local Govt, is pleased ‘to make the following 
rules’ for the assessment & collection of all taxes 

on all vehicles_used for riding etc.in super- 

session of the rules published.dated 25-1*99.” 

(6) The notification (Ex. D-15) expressly men¬ 
tions bicycles & reduces the tax to Re. 1/-, assum¬ 
ing always that the “two wheeled vehicle” clause 
in the old notification embraced bicycles. But it 
was argued as regards this that this notification 
was Ineffective to impose a new tax because it 
omits to fix a date for the coming into force of 
the new tax. On the other hand, It was said, 
this was effective to repeal the old tax & accord¬ 
ingly the result is that there was no effective 
tax left after 2&-1-1924 even if the old law applied 
to bicycles. 

(7) The Municipalities Act makes the following 
provisions for taxation. Section 66 sets out a 
list of the taxes which a Municipal Committee 
may impose. Among them is a tax on vehicles. 
This is dealt with in Sub-s. 1 (c). Then follows 
S. 67 which lays down the procedure which must 
be followed before a new tax can be imposed. 

(8) The first step is a resolution by the Muni¬ 
cipal Committee setting forth its Intention to im¬ 
pose one or more of the taxes which it is em¬ 
powered by S. 66 to impose, when this has been 
done, it has to issue a notice setting out the 
nature of the tax, etc., & inviting objections. After 
waiting for thirty days, it has to take all the 
objections received into consideration k then for¬ 
ward its proposals with or without modification to 
the Provincial Govt. Then follows Sub-s. (7) of 
S. 67 which is the one crucial for the present pur¬ 
pose. It says: 

“If any proposals for taxation have been sanc¬ 
tioned under Sub-s. (5) the Provincial Govt, may 
by notification direct the ’imposition of the tax’ 
as sanctioned from such date as may be specified 
in such notification, & 'thereupon* the tax shall 
come into effect from the date so specified.” 

(9) Ex. D-15 does not fulfil either of these re¬ 
quirements. It does not direct the Imposition of 
any tax. It merely sets out a set of rules specify¬ 
ing the yearly rates at which a tax which it as¬ 
sumes has already been imposed, shall be levied. 
Further, it does not fix a date for the coming into 
force of the rules. 

(10) So far as the omission to fix a date is con¬ 
cerned, a D. B. of this Court held in 'Onkarsa v. 
Municipal Committee, Nandura*, I L R (1940) Nag 
448, at p. 461, that that is not fatal 
because, if no date is fixed, then the rnles 
come into operation on the date of publica- 
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tion in the Gazette. The learned Judges 
applied the rules applicable to statutes. How¬ 
ever, we need not enter into this because we do 
not think the notification purports to impose a 
tax. All it does is to set out a collection of rules 
directing the yearly rate at which a tax, which 
it assumes has already been imposed, shall be 
levied. 

(ID The tax was imposed in 1899 by Ex. D-13- 
&, in our judgment, it extended to bicycles. We 
will give our reasons lor this later. At the moment 
all we need say is that, in our opinion, Ex. D-13- 
extended to bicycles. It will be noticed that Ex. 
D-13 was issued under S. 41 (1) (A) (c), Bfcrar Muni¬ 
cipal Law of 1886 while Ex. D-15 purports to be is¬ 
sued under S. 145, Sub-s. (1) Cl. (e) & S. 145 (2i of 
that law. Section 41 tl) (A) (c) authorises a ’Com¬ 
mittee to ‘impose* a tax on, among other things, 
“all or any vehicles” with the previous sanction 
of the Resident. Section 145 fl) (e) authorises 
the ‘Resident’ to make ‘rules’ for, among other 
things, “the assessment & collection of taxes im¬ 
posed under this law.” (This corresponds to S. 71 
of the Act of 1922). 

(12) In our opinion, Ex. D-15 cannot be attacked 
on the ground that it does not direct the imposi¬ 
tion of a tax because, as we have said, we do not 
think that that is what it sets out to do. The 
tax was imposed in 1899 by Ex. D-13 & it is agreed 
that that imposition was valid though, it was 
argued, it did not extend to bicycles. When the 
new Act was passed, S. 2 (2) saved this tax & 
continued it in force. The ’rules’ which regulate 
the ‘assessment’ & ’collection’ of this tax are 
different from an order directing its ‘imposition.’ 
Under the old law the power to impose the tax 
was conferred by S. 41 (1) (A) (c) while the 
right to make ‘rules’ arose under S. 145 (1) (e). 
Uader the new Act of 1922 the taxing section is 
S. 66 (1) (c) while the rule-making powers are con¬ 
ferred by S. 71. We agree that before a ‘tax’ can 
be ‘imposed’ the procedure prescribed by Ss. 66 & 
67 must be followed. But as regards the making, 
of rules the only restrictions are the ones imposed 
by S. 22, C. P. General Clauses Act & S. 175 (3), 
C. P. Municipalities Act of 1922. 

(13) Section 175 (3) requires that: 

“All rules shall be subject to previous publica¬ 
tion.” No particular mode of publication is en¬ 
joined, therefore S. 22, C. P. General Clauses Act 
is called into play. That states that: 

“Where by any Central Provinces Act a power 

to make rules.is expressed to be given 

subject to the condition of the rules. 

being made after previous publication then. 

( 1 ) the authority having power to make the 

rules.shall, before making 'them, 

publish a draft of the proposed rules. 

for the information of persons likely to be 
affected thereby; 

( 2 ) .x x x x 

(3) there shall be published with the draft a 
notice specifying the date on or after which 
the draft will be taken into consideration.” 

This section does not prescribe any particular mode 
of publication. On the contrary, Cl. (2) of the 
section leaves that to the authority empowered to 
make the rules. It says: 

“( 2 ) the publication shall be made in such 
manner as that authority deems to be sufficient.” 
Therefore, we do not think the validity of Ex. D-15 
can be attacked on those grounds. 

(14) It was argued, however, that these rules 
were ’ultra vires’ because the Local Govt, had no* 
power to make them on the date it did, namely, 
28-1-1924 (Ex. D-15). It was said that the C.P. 
Municipalities Act of 1922 was applied to Berar 
on 15-2-1924 while the Local Govt, invited objections 
to the proposed rules of assessment & collection 











166 Nagpur 


Akola Municipality v. Madhava Wasudeo 


on 8-12-1923 (Ex. D-14) & made the rules on 
-3-1-1924 (Ex. D-15). As the new Act was not 
n force on either of these dates, the old law applied 

under the old law the municipality alone could 
nake rules & it had no power to delegate its autho- 
•ity to any other body, not even to the Local 
3ovt. Therefore, the rules are ‘ultra vires.’ 

(15) This is incorrect because S. 145 (1) (e) em¬ 
powers the Local Govt, (which took the place of 
•he Resident) to make rules, but even if that were 
iot the case it would make no practical difference 
oecause, if those two notifications are ‘ultra vires’, 
then Ex. D-13, continued in force by reason of 

he saving clause in S. 2 (2), C. P. Municipalities 
Act. Therefore, the right of the Municipality to 
collect the tax remained unaffected, the only 
difference being that, in the absence of a municipal 
esolution reducing the tax, the amount of the 
ax would be Rs. 5/- & not Re. 1/-. 

(16) After Ex. D-15 only Re. 1/- was collected 
x it was said that this was the first time anything 
was collected from the owners of bicycles. But 
we are not concerned with that here, nor are we 
-oncerned with what the Municipality did because 
the attack here is not on the Municipality but on 
the rules framed by the Local Govt. 

(17) So far as the Municipality is concerned, it 
was empowered under S. 45 of the old law to 
abolish or reduce any tax imposed under that law 
by a simple resolution passed at a special meet¬ 
ing & confirmed by the Resident. That was the 
position down to 15-2-1924. After that date, when 
tiie new Act came into force, the position was even 
simpler. Under S. 68 (1), & (2) the Committee 
could reduce the amount of this tax by a simple 
resolution without sanction or confirmation either 
by the Resident or the Provincial Govt. Whether 
the Municipality passed such a resolution or not, 
we do not know, but it had the right to do so, 
& even if it did not, the mere fact that it omffted 
to collect as much as it was entitled to would'not 
affect the legality of the tax. 

(18) As regards the argument that though Ex. D- 
15, was ineffective to impose a new tax of Re. 1/-, 
it was effective to repeal the old tax of Rs. 5/- & 
therefore after Ex. D-15 was published there was 
no valid tax on bicycles in existence, we think the 
answer is that that is not the meaning & inten¬ 
tion of the notification. In our judgment, if Ex. 
D-15 was ineffective to direct the imposition of a 
new set of taxes it was equally ineffective to effect 
a repeal of the old ones. It is evident from the 
language used that there was no intention to 
abolish all the old taxes & leaves a vacuum in 
Their places. The idea was that the one set of 
: axes -should replace the others, therefore, if there 
was no replacement, the old ones would, we think. 

emain in force. This document, as in other cases 
also, must be read & construed as a whole. 

(19) We next come to Ex. D-16, dated 21-3-1936. 
in this notification the Local Govt, issued a set 
of ‘rules’ in supersession of the ‘rules' embodied 
n Ex. D-15. Now, as we have seen, Ex. D-15 was 
not 'ultra vires’ & even if it was the old rales 
under the old Berar Municipal Law of 1886 con- 
•inued in force. But even if the old rules were 
not ‘formally’ set on one side by Ex. D-16, that 
is the necessary implication. Ex. D-16 refers to 
Ex. D-15, & Ex. D-15 purports to supersede Ex. D-13. 
-o, reading Exs. D-16 & D-15 together there is 
no doubt that it was the intention of the Local 
Govt, to supersede the old rules. No objection 
can be taken to Ex. D-16 on that score. 

(20) But Ex. D-16 was attacked on another 
ground. Section 175 (3), C. P. Municipalities Act, 
1922, requires that all rules shall be subject to 
previous publication. That in turn attracts S. 22, 
C. P. General Clauses Act which enacts that: 
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“Where by any Central Provinces Act, a power 

° 1 . ma - ke ru ' es . is expressed to be given 

subject to the condition of the rules.... being 
made after previous publication, then the following 
provisions shall apply.» 

The ones with which we are concerned are these, 
"(1) the authority having power to make the 
rales....shall, before making them, publish 

a draft of the proposed rales.lor the 

information of persons likely to be affected 
thereby; & 

“(3) there shall be published with the draft a 
notice specifying a date on or after which 
the draft will be taken into consideration." 
There is nothing to show that the requisite draft 
was even published or that the date which Sub-s. 
(3) specifies was ever fixed. 

(21) That, however, brings S. 22 (5) into play, 

“the publication in the Gazette of a rule. 

purporting to have been made in the exercise of 
a power to make rules. after previous publi¬ 

cation shall be conclusive proof that the rule 
has been ‘duly’ made." 

Pollock, J„ construing a similar provision under 
S. 67 (8), C. P. Municipalities Act regarding the 
imposition of a tax, held that the publication of 
the imposition in the Gazette was conclusive evi¬ 
dence that the tax had been imposed in accord¬ 
ance with the provisions of the Act. In our judg¬ 
ment, the same principles apply here. 

(22) It will be observed that S. 22 (3) does not 
require publication in the Gazette, nor does it 
prescribe any particular mode of publication. On 
the other hand, Sub-s. (2) indicates that the pre¬ 
vious publication may be in different ways & leaves 
that to the discretion of the authority making the 
rale. It runs: 

“the publication shall be made in such manner 
as that authority deems sufficient, or if the con¬ 
dition with respect to previous publication so re¬ 
quires, in such manner as the Local Govt, pres¬ 
cribes." 

Section 175 (3), C. P. Municipalities Act does not 
require the Local Govt, to prescribe the mode of 
publication. All it says is that: 

"All rules shall be subject to previous publica¬ 
tion.” Therefore, under S. 22 (2), C. P. General 
Clauses Act, the mode & manner of publication is 
left to the discretion of the authority making the 
rales & Sub-s. (5) prescribes that once the rale 
is published in the gazette it shall be ‘conclusive 
proof that it was duly made. If it is conclusive 
proof, then, as Pollock, J., points out, S. 4, Evidence 
Act prohibits proof being tendered for the pur¬ 
pose of disproving the fact. Therefore, it is not 
open to the plff. to try & show that the rules were 
not "duly" made. If they were duly made, or 
must, because of Sub-S. (5), be taken to have been 
duly made, then they are good law so far as me 
Courts are concerned. .... 

(23) We must not be understood to say that tms 
will cure all defects. If there was complete want 
of authority to tax, or if the tax had been Prohi¬ 
bited, or if the manner of assessment & collection 
were to be prohibited by the Act or any other law, 
then we do not think Sub-s (5) would cure such 
fundamental defects. In fact Niyogi, J., later held 
that two of the Rules embodied in Ex D-J5 were 
•ultra vires.’ But we will deal with this later. I 
our opinion. Sub-s. (5) only extends to the mode 
& manner of making the rule, that is to say, to 
the procedure prescribed for bringing a rule lnto 
being & not to the power or authority to make 
a rule at all. If the right to make the rule is 
there, then once there is publication in the ga»W 
the Act directs us to regard that as conclusive 
proof that the rales were "duly made It follow • 
we are prohibited from looking into any facts 
directed to indicate that they were not. 
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(24) It is also important to note at this stage 
that Ex. D-16 does not affect the imposition of 
the tax or its amount. It only draws up a set ol 
rules designed to facilitate collection A to prevent 
evasion. The tax therefore continued as before 
under Ex. D-13. 

(25) Next came Ex. D-17, dated 18-1-1937. That 
purports to supersede Ex*. D-I5 despite the fact 
that Ex. D-16 had already purported to do that, but 
we need not concern ourselves with that. It can 
be accepted that the only two rules in Ex. D-15 with 
which we are concerned in this case were 'ultra 
vires’, as NiyogI, J.. later held A that therefore 
there was no need to supersede them; nor need 
we worry about the form of Ex. D-17 — as we 
shall show presently, it discloses considerable con¬ 
fusion of thought, but that does not, we think, 
affect its substance, A that is what we have to 
look to here. What it purports to do is to re¬ 
duce the tax on bicycles to Re. 1-. We agree that 
it was Ineffective for that purpose, but for reasons 
we shall give later we are of opinion that the tax 
was validly reduced to Re. 1/- about that time. 

(26) Under S. 66 (2) of the Act of 1922 the Local 
Govt, is given power to regulate by Rules the im¬ 
position of taxes under that section A to “impose 
maximum rates for any tax.” So also a com¬ 
mittee is empowered under Sub-s. (4) to vary the 
amount of any tax which has been imposed under 
Cl. (a) of Sub-s. (1) within the limits imposed by 
Sub-s. (2). S. 68 (2) also expressly empowers a 
committee to reduce a tax. The levy of Re. 1/- 
irom 1937 on bicycles is therefore valid in any 
event. Hitherto the maximum limit imposed was 
Rs. 5/. The Municipal Committee therefore had 
power on its own responsibility to collect some¬ 
thing less, quite apart from the power of the Local 
Govt, to lower (he maximum limit. Also, we may 
pause to observe again that the mere fact that 
a committee does not choose to collect as much 
as it is entitled to cannot affect its right to the 
tax. AS we have said, if these subsequent notifi¬ 
cations are invalid or ineffective to reduce the tax 
then the tax of Rs. 5/- remains. 

(27) It will be seen, however, that the Local 
Govt, did not purport to act under S. 66 T21. What 
Ex. D-17, recites is that 

“In exercise of the powers conferred by Sub-s. 

(5) of S. 67.the Local Govt, is pleased 

to ‘sanction’ the following rules made by the Muni¬ 
cipal Committee.” 

This betrays confusion of thought all round. 
Section 67 (5) does not empower a sanction of 
•rules’, nor is a Municipality empowered to make 
rules. The notification confuses two things: (1) 
the power to sanction the imposition of a tax 
proposed by the Municipal committee A (2) the 
power to frame rules regarding the assessment A 
to impose maximum limits of taxation. The two 
powers are distinct A are governed by different con¬ 
siderations. The first is exercisable under S. 67 (5), 
the other under S. 66 (2) A 71. Section 67 (5) re¬ 
lates to the proposal of a committee to impose a 
‘tax/ When the committee passes a resolution to 
that effect, then, after it has followed the procedure 
laid down in Sub-ss. (2), (3) A (4), it has to submit 
its final proposal to the Local Govt, for sanction. 
But that has nothing to do with ‘rules/ 

(28) Under the Act the Local Govt. A not the 
municipality, is empowered to make rules. All that 
the committee can do is to make ‘bye-laws’, but 
that Is very different from rules. Therefore, Ex. 
D-17 is inaccurate in describing the action of Govt, 
as a sanction to rules made by the municipal com¬ 
mittee. However, we do not think this misdescrip¬ 
tion affects the validity of the tax. 

(29) Now we do not think the Local Govt, was 
fixing a maximum rate of tax under S. 66 (2). The 
fixing of a maximum under this Sub-section must 
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be a conscious act deliberately performed with that 
clearly in mind. It cannot come about uncon¬ 
sciously or by accident. There is nothing in Ex. 
D-17 to indicate that the Local Govt, had that in 
mind. On the other hand, it is evident that what 
Govt, was doing was to sanction something which 
the municipal committee had already done. By 
some queer mistake the Local Govt, thought the 
Committee had made a rule, but that was wrong 
because the Committee had no power to make 
rules. We are clear that the something which the 
Committee did was either to impose a new tax in 
place of the old under S. 67 (1), or to reduce the 
existing tax of Rs. 5/- to Re. 1/- under S. 66 (4), 

A this, even though the Committee had also by 
inadvertence or ignorance called it a rule. 

(30) If the Committee was imposing a new set 
of taxes, then sanction under S. 67 (5) would be 
necessary but not publication of the sanction in 
the gazette. The sanction could be accorded in 
the usual manner. But in that event it would also 
be necessary for Govt, to direct the imposition of 
the tax under S. 67 (7) & fix a date for the coming 
into effect of the tax. According to the D. B., the 
latter need not find place in the notification be¬ 
cause if no date is fixed, then the tax comes into 
operation at once. But the other provision cannot 
be ignored. If the Local Govt, does not direct the 
imposition of a tax under S. 67 (7), the tax can¬ 
not come into effect. No such order is disclosed 
in this case & so we agree that Ex. D-17 was not 
effective for this purpose. But that does not end 
the matter. 

(31) If Ex. D-17 was not effective to abolish the 
existing tax of Rs. 5/- A impose a new one of 
Re. 1/- then the old tax would continue in force 
A that, in our judgment, is what would have hap¬ 
pened but for what the ‘Committee’ did. As we 
have seen, the “Committee” had power to reduce 
the amount of the existing tax of Rs. 5/- of its 
own motion by a simple resolution under Ss. 66 (4) 
A 68 (2). It is evident from Ex. D-17 that the 
Committee passed a resolution to the effect that 
the tax on bicycles should be Re. 1/-. Therefore, 
if ‘Ex. D-17, is ineffective to impose a new tax, it 
can be treated as surplusage A the internal evi¬ 
dence which it affords can be used to establish 
that the Committee did in fact pass a resolution 
which had the effect of reducing the tax to Re. 1/-. 
We think it right to get down to the pith A sub¬ 
stance of the matter A ignore the verbiage -with 
which it is surrounded. If the power to reduce the 
tax is there (A that we think is undoubted), A 
if what the Committee did in substance was to 
direct that henceforth the tax on bicycles should 
be Re. 1/- (A we are clear from Ex. D-17 that that 
is what occurred), A if the then existing tax was 
Rs. 5/- (which we hold to be the case), then the 
total result is that in fact the tax of Rs. 5/- was 
reduced to Re. 1/- even though the Committee may 
have mistakenly thought that it was continuing 
in force a tax of Re. 1/- which had already been re¬ 
duced before (but of that there is no proof), A 
even though it mistakenly considered that its re¬ 
solution had the effect of a rule. We hold, there¬ 
fore, that the tax of Rs. 5/- was validly A effect¬ 
ively reduced to Re. 1/- by the resolution of the 
Committee to which reference is made in Ex. D-17. 

(32) That brings us to the question whether a 
tax on bicycles could be levied under the head 
“two wheeled vehicles” which is the term employed 
in the notification of 1899. We are clear it could. 

(33) The objection taken is that bicycles were 
scarce in Akola in 1899 A so could not have been 
in the contemplation of the Municipal Committee. 
But tlie only way of determining the mind of a 
Municipal Committee which, though a legal en- 

is nevertheless an inanimate object, is to 
construe the language it has used in its resolu- 
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ti°n. A Committee has no other means of dis¬ 
closing its mind or of expressing itself. The cor¬ 
porate entity the Committee, must not be con¬ 
tused with the members of which it is com¬ 
posed. It is something different & apart. Each 
member can express his mind by the words he 
uses in speech or in writing, or by gestures & 
acts. But a corporate mind can only be expressed 
in one way—by the language employed in the re¬ 
solutions which are formally drawn up & adopted, 
& all a Court can do is to construe the language 
of the resolution, although in doing that it is legiti¬ 
mate to enquire into the surrounding circumstances 
& to see what meaning was attached to the words 
at the time they were used, for language changes 
as the years go on, accordingly words which mean 
one thing in one generation may mean something 
different in another. But we know of no special 
meaning which the words "two wheeled vehicles’' 
bore in 1899, nor has any been pleaded or proved. 
As far as we know, they mean a vehicle which runs 
on two wheels & have always meant that. If that 
is so, then they are wide enough to include bicycles. 

(34) The next point is that bicycles were not 
unknown then even in Akola. All that is said 
about them is that they were ‘•practically" un¬ 
known. But even if they were wholly unknown, it 
would make no difference. Courts are bound to 
give the words their natural construction & the 
natural construction of those words is that all two 
wheeled vehicles are included, whether present or 
future. See ‘Associated Newspapers, Ltd. v. Cor¬ 
poration of the City of London’ (No. 2), *1916) 

2 A. C. 429. 

(35) Consider this illustration. It is conceded 
that the words would include a two wheeled tonga 
drawn by horses or bullocks. But say the tonga 
was constructed after 1899 — say in 1900 or 1901 
— & say the bullocks or horses were bom later. 
Could it have been argued that such a tonga would 
be exempt because it was not then in existence 
& so could not have been in contemplation? So 
also, take rubber tyred tongas & tongas with pneu¬ 
matic tyres. These would not be exempt simply be¬ 
cause they were then as rare as bicycles. Therefore, 
the natural construction of the words is that future 
two wheeled vehicles were intended to be in¬ 
cluded. That being the case, and there being no 
restriction on the type or class of future two 
wheeled vehicles, it must be held to include bi¬ 
cycles. 

(36) It will be noticed that the authority to im¬ 
pose the tax in 1899 arose under S. 41(1)(A)(c), 
Berar Municipal Law of 1886. The empowering 
section there merely speaks of "all or any vehicle.” 
The Act of 1922 uses the same language. Bicycles 
are nowhere mentioned. We find it impossible to 
hold that the same word used in the same context 
means one thing in one Act & another in the other. 
Of course, that could happen if it could be shown 
that the meaning of the word had altered in the 
meanwhile, but unless that can be shown the words 
must be given their ordinary & usual meaning. 
What applies to the Act applies equally to the 
notification. 

(37) The principle we are enunciating was applied 
in England in ‘Attorney-General v. Edison Tele¬ 
phone Co. of London*, (1881) 6 Q B D 244. When 
the Telegraph Acts of 1863 & 1869 were passed, 
telephones were not known & the evidence of the 
scientists called as witnesses in that case shows 
that the invention was hailed by scientists as 
something marvellous, something which scientists 
had not, up till then, even thought of as a pos¬ 
sibility. Nevertheless, the Telegraph Acts of 1863 
& 1869 were applied to telephones used in 1877 be¬ 
cause the definition was wide enough to cover tele¬ 
phones even though no one had ever heard of Q$ e 
in those days. 
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r ^ me Principle was applied to taxes 

In Pole-Carew v. Craddock*, (1920 ) 3 KB 109 it 
was held that the appellants there were exempt 
irom income tax. An Act of 1790 had exempted 
the owners of a certain ferry from all taxation 
Income tax was not a form of taxation which had 
been thought of up till then. Nevertheless it was 
held that tne owners were exempt from all taxa¬ 
tion even in the year 1917 because of that Act & 
that included income tax. To the same effect is 
the House of Lords’ decision in ‘Associated News¬ 
papers Ltd. v. Corporation of the City of London 1 , 

• 1916) 2 A. C. 429. We hold therefore that the 
words "two-wheeled vehicles" used in the notifn < f 
1899 are wide enough to include bicycles. 

(39) In 1941 came the judgment of Niyogi J. in 
Vinayak Laxman v. Municipal Committee, Akola 1 , 
I L R (1941) Nag 722. This attacked the rules fram¬ 
ed by the notfn. of 21-3-1936 (Ex. D-16) in so far 
as they required the purchase of a metal disc from 
the Committee & one other matter. Because of 
this the rules relating to the discs were amended 
in 1942 by a notification dated 8-4-1942 (Ex. D-18). 
The amending notification is under Ss. 71 & 76 & 
brings the rules into conformity with Niyogi J‘s 
judgment. But the trouble with this notification 
is that it did not comply with the provisions of 
S. 22(3), C. P. General Clauses Act & accordingly, 
it was argued, the notification is invalid. 

(40) Before we deal with this we will pause to 
observe again that even if this notification is in¬ 
valid it will not affect the imposition of the tax 
& the right to collect it. It will only affect the 
rule about metal discs. That rule is designed to 
prevent evasion of the tax & leaves untouched 
questions of imposition & collection. Ex. D-18 
purports to repeal Ex. D-16, & Ex. D-16 has nothing 
to do with the imposition of the tax. Therefore, 
the tax remains good in any event despite the 
flaws Exs. D-16 & D-18. 

(41) But coming back to Ex. D-18. The attack 
on it is the same as the one made on Ex. D-14. 
Section 175(3), Central Provinces Municipalities 
Act states that all rules shall be subject to pre¬ 
vious publication. That attracts S. 22(3), Central 
Provinces General Clauses Act which requires 
publication of a draft coupled with a notice specify¬ 
ing the date on or after which the draft will be 
taken into consideration. But the answer here is 
as before. Section 22(5), General Clauses Aot 
precludes the Court from considering this objec¬ 
tion because Courts are directed to treat the publi¬ 
cation in the gazette as ‘conclusive’ proof that the 
rule was ‘duly’ made. 

(42) It was then argued that apart from tms 
Ex. D-18 travels beyond the powers of the Pro¬ 
vincial Govt, because all that the Provincial Govt, 
is empowered to do under the Central Provinces 
Municipalities Act is (1) to make rules regulating 
the ‘assessment’ of taxes & for preventing evasion 
of assessment (S. 71) & (2) to make rules regulat¬ 
ing the ‘collection* of taxes & for prevention of 
evasion of payment. It was said the rules em- 
bodied in Ex. D-18 travel beyond these powers 
for the following reasons. 

(43) First as regards R. 1. This re Jl u j™f 
owner of every bicycle within municipal limits to 
inform the Secretary of the fad; of 

within a certain time. It was said that S. 72 em¬ 
powers a Municipality to call for information from 
a particular individual while R. 1 reverses the pro¬ 
cess & requires the possessor of a bicycle to furnlsn 
the necessary information without being asked. 

(44) This objection is, in our opinion, without 
foundation. Section 72 provides that 

■•A Committee etc.may, by notice, call 

upon any inhabitant.to furnish within a 

reasonable time such information etc.' 
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Now the manner of the notice is not specified, so 
it can be by publication in the gazette. Next it 
does not have to be addressed to any inhabitant 
by name, so it can be addressed generally to a 
class. And lastly, even if it were to mean what is 
argued, the section is permissive & enabling. It 
does not use the imperative ‘shall’ & does not say 
that no other forms of notice can be used. On the 
other hand, Ss. 66(2) & 71 read with Ss. 176U) & 
76 cover this situation. Section 176 (1) runs: 

•“In addition to’ any power specially conferred 

by this Act etc.” 

If S. 71 is a special rule, then other rules can be 
framed in addition to the special rule, provided 
they are not inconsistent with the Act. (S. 175(1) ) 
There is no inconsistency in saying that a Munici¬ 
pality may issue a general notification & ‘may’ if 
it so chooses, issue 'in addition’ a particular notice 
to a particular individual. 

(45) It was next argued that this rule is 'ultra 
vires’ because of the decision of Niyogi J. in ‘Vina¬ 
yak Laxman v. Municipal Committee, Akola’, IL R 
d941) Nag 722. It was said that this rule corres¬ 
ponds to R. 19 of Ex. D-16 which was condemned 
in that decision. 

(46) It is true Niyogi J. says in one sentence at 
the conclusion of his Judgment 

"As to R. 19, I agree that it is a direct contra¬ 
vention of S. 72, Central Provinces Municipalities 
Act." 

but with the greatest respect we are not able to 
agree with him for the reasons we have just given. 
Therefore, disagreeing with the decision of Niyogi 
J., we hold R. 1 is 'intra vires.’ 

(47) Rules 3 & 9 were next attacked. The for¬ 
mer requires the tax on bicycles to be paid in ad¬ 
vance & the latter imposes a fine for breach of this 
& other rules. It was said that the Municipal Act 
only empowers the Committee to recover arrears 
of taxation (S. 77) therefore this rule which im¬ 
poses a tax in advance is 'ultra vires’. 

(48) Rule 9 is certainly ‘intra vires.’ Section 175 
(4) of the Municipal Act provides that 

"In making any rule the Provincial Govt, may 
direct that a breach thereof shall be punishable 
with fine which may extend to fifty rupees.” 

Rule 9 is directly covered by this. 

(49) As to Rule 3 S. 66(1)(c) permits the im¬ 
position of a tax on all vehicles, "kept within 
the limits of the Municipality.” 

Therefore the moment a man "keeps" a bicycle 
within the limits of the municipality he is liable 
to pay the tax. But the Act does not say anything 
about the period during which the tax shall re¬ 
main effective. That Govt, has the right to re¬ 
gulate by rule. It is incorrect to say that the tax 
js imposed in advance. It Is not. It Is not a tax 
on persons who Intend to bring bicycles within 
municipal limits in the future. It is one on those 
who keep bicycles there in the present. What the 
rule says in effect is that once the tax is paid that 
will confer exemption from further payment for 
the period of the then current financial year. It 
is true the words “in advance” have been used in 
the rule but that does not mean that the tax is 
to be paid before it becomes due. As we have 
said, the liability to pay arises the moment a bi- 
cycyle is 'kept” within municipal limits. Rule 3 
does not abrogate that. But once the liability is 
imposed, then the further questions arise as to 
when the tax should be collected & for how long 
it should enure. These are matters touching assess¬ 
ment & collection & can be dealt with by Rules 
under Ss. 71 & 76. Rule 3 is therefore valid. 

(50) Rule 5 complies with the decision of Niyogi 
J. in ‘Vinayak Laxman v. Municipal Committee, 
Akola', ILR (1941) Nag 722. He points out at 
page 727 that there Is nothing unreasonable in re¬ 
quiring a bicycle to bear on it some symbol Indicat¬ 


ing that the tax has been paid. What, according 
to him, was objectionable was exacting a fee for 
this. We hold that R. 5 is valid. 

(51) Rule 6 is also unobjectionable. It requires 
the rider of a bicycle to stop when required to do 
so by an officer of the Committee specially em¬ 
powered to see whether the tax has been paid. 

(52) Rule 7 is more drastic. It empowers the 
officer so authorised to take the bicycle to the 
office of the Municipal Committee it he is not 
satisfied that the name & address of the owner 
has been correctly given & to detain the bicycle 
there till the correct name & address is supplied. 

(53) We agree that this is a drastic provision 
which can lend itseif to abuse in the hands of 
petty officials but we are unable to hold that the 
provision is illegal or that it travels beyond the 
rule-making powers of Govt. This, as also the 
other rules we have just dealt with are covered by 
Ss. 71, 76 & 176(1) of the Act. We hold that this 
too is ‘intra vires’. 

(54) As this judgment is a long one, it will per¬ 
haps be as well to summarise our conclusions. First, 
as regards the validity of the tax. We hold 

1. That a tax of Rs. 5/- was validly imposed on. 
all two-wheeled vehicles in 1899 by Ex. D-13. ■ 

2. This included bicycles because they are also, 
two-wheeled vehicles used for riding. 

3. This tax continued in force when the old Berar 
Municipal Law of 1886 was repealed on 15-2-19241 
by S. 2(2), C. P. Municipalities Act of 1922 as| 
applied to Berar. 

4. Neither Ex. D-14, nor Ex. D-15, nor Ex. D-16, 

affected the validity or continuance of this; 
tax. < 

5. This tax was validly reduced to Re. 1/- by 
‘the Municipality' (as opposed to the Local 

Govt.) acting on its own account on or about 
18-1-1937 the exact date of the resolution of 
the Municipal Committee is not known. 

6. This reduction was not effected by Ex. D-17, 
but Ex. D-17 can be used as evidence of the 
fact that the Municipal Committee effected this 
reduction on its own authority. 

7. The reduced tax of Re. 1/- was still good at 
the date of suit. 

(55) Next as regards the 'rules’. We hold: 

1. That the tax up to a limit of Rs. 5/- was valid¬ 
ly collected under the old Rules. ■ 

2. Ex. D-14 did not effect any alternation nor 
did it purport to do so. It only gave notice 
of an intention on the part of Govt, to super¬ 
sede the then existing 'rules’. 

3. Ex. D-15 was 'intra vires’ so far as the rules- 

are concerned, but even if it was not the oldj 
rules would remain in force. I 

4. Ex. D-16 was ‘intra vires’ except as regards 
the rule which required the purchase of a 
metal disc. As to this we agree with Niyogi J. 
in ‘Vinayak Laxman v. The Municipal Com¬ 
mittee, Akola', ILR (1941) Nag 722, that the 
rule relating to the disc was 'ultra vires' but 
we respectfully disagree with him regarding 
R. 19 in that notification. 

5. Ex. D-17 does not affect the rules. 

6. Ex. D-18 Is 'intra vires' & so are the rules em¬ 
bodied in it. ) 

(56) It was argued on behalf of the Provincial 
Govt, that this Court has no Jurisdiction to en¬ 
tertain these questions. It was said that S. 84 (3), 
Central Provinces Municipalities Act excludes the 
jurisdiction of the Courts unless the matter can 
be brought under S. 83(2) & as that is not the 
case here, the Court has no jurisdiction. 

(56a) We prefer not to examine tills question 
because, fortunately, it is unnecessary on the view 
we have taken. Had it been necessary to go into 
this matter we would have been obliged to refer 
the question to a Full Bench because suits like 
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. the present have been entertained in the past & 
even in 'Radha Kishan v. Municipal Committee, 
Khandwa’, 30 NLR 121, which went lip to the 
P. C., this objection to jurisdiction was not taken 
even though their Lordships held the tax was in¬ 
valid. 

(57) A question of limitation under S. 48(3), 
Municipalities Act was also raised but as we are 
dismissing the plff’s. suit on the merits, we need 
not consider that either. 

(58) On 9-4-1946 a question was raised regarding 
the cost of including Exs. D-2-18 in the paper book. 
This matter only has relevance to the costs of this 
Court. A reference to the schedules attached to 
the decrees of the two lower Courts will show that 
no costs were incurred there because no witnesses 
were called. It is true the learned Judge of the 
trial Court ordered that the costs (if any) incurred 
for filing copies of issues of the Central Provinces 
Gazette should be incurred by the Municipal Com¬ 
mittee irrespective of the result of the case, but 
that was on 26-8-1943 before the witnesses were 
summoned. The order was correct at that stage 
because these five copies are not printed copies 
of the Gazette issued by the Govt. Press but typed 
copies certified as correct by the head clerk of the 
Committee. This person is not authorised by law 
to give such certificates k in any event the only 
way of proving a Govt, notification is by produc¬ 
tion of a copy of the Gazette: see S. 78(1), Evidence 
Act. The Court was unable to say at that stage 
whether the Committee intended to call its head 
clerk or not k so was unable to determine whether 
costs would be incurred. But as matters turned 
out no costs were incurred in either of the lower 
Courts on account of these documents, so we need 
not make any separate order in this behalf. 

(59) The position here is different. Costs have 
been incurred for including the documents in the 
Paper Book, but only Exs. D-13-18 were referred 
to in argument. The rest not only were not re¬ 
ferred to but are unnecessary. We agree that, the 
Municipal Committee should bear the Paper Book 
costs of Exs. D-l to 12 inclusive. 

(60) Then as regards Exs. D-13 to 18. they aie 
necessary documents. It is true they arc copies of 
the Gazette ’ & if the proper procedure had been 
followed officially printed copies would have been 
filed. But that is not always possible. Spare 
copies of Gazettes issued as far as back as 1899 
are not always available. Therefore all a party 
can do in such a case is to produce a typed copy 
for the convenience of the Court k have that com¬ 
pared with the officially kept copy. But even if 
officially printed copies had been available & had 
been filed they would have formed exhibits in the 
case k the rules of this Court require that all ex¬ 
hibits necessarv for the decision of the appeal 
be included in the Paper Book even if they are in 
English. When there is a single Judge it is some¬ 
times convenient to have the original incorporated, 
but that is not feasible when there are two or more 
Judges. Accordingly these documents were pro¬ 
perly included k so the cost of their inclusion will 
be bound up with our general order as to costs. 

(61) On the general position we have to con- 
sider two sets of parties One is the Municipal 
Committee &- the other the Provincial Govt In 
the case of the latter, it was Joined at our instance 
because the rules framed by it were attacked as 
•ultra vires.' It was not necessary for it to appear 
but it was right to afford it the oppor¬ 
tunity. & as matters turned out it decided (quite 
rightly) to appear & defend its action. In our opi¬ 
nion the principle underlying O. 27A, Civ. P. C. 
should be applied in such cases. It is true the 
order does not apply as such but the principle 
underlying it is a sound one k should, we think, 
be applied. According to that the Provincial Govt. 


should not either be saddled with costs or be given 
any. We, therefore, direct the Provincial Govt 
to bear its own costs. 

(62) So far as the Municipal Committee is con¬ 
cerned, we would have applied the normal rule k 
awarded it costs had it not been for the fact that 
this litigation has been occasioned because of the 
imperfections which we have pointed out in the 
notification k rules which have been issued from 
time to time regarding this tax. These imperfec¬ 
tions have led to genuine doubts k as the matter 
was of general public importance it was right that 
the questions should be litigated. Had the notifica¬ 
tions embodied in Exs. D-14, D-15, D-16 k D-17 been 
proper in form k in substance the present doubts 
could not have been entertained with any show of 
reason. Then again, the Municipal Committee 
persisted in upholding R. 19 of Ex. D-16 — quite 
rightly in view of the fact that we think that Niyogi 
J. was wrong — but the plff. was equally within 
his rights in contesting its validity when he had 
a decision of this Court in his favour. In the cir¬ 
cumstances we direct that each party to the suit 
bear its own costs throughout. We make it plain 
that we do this because of the special circum¬ 
stances of this case k not because we intend to 
abrogate the normal rule that the losing party 
should pay even when difficult questions of law or, 
fact arise. We are not abrogating that rule but 
applying the one which invests the Court with, 
a discretion to deprive a successful party of its 
costs if it has been at fault k so, as it were, invit¬ 
ed the litigation because of its wrong or careless 
action, or the action of those on whom it relies for 
the basis of its claim. 

(63) The appeal succeeds. The decrees of the 

two lower Cts. are set aside k in their place a 
decree dismissing the plff's. claim will now be 
passed. Each party will be directed to bear its 
own costs throughout. Because of this no separate 
order regarding Exs. D-l to D-18 is necessary. 
V.R.B. Appeal allowed. 


A. I. R. (38) 1951 NAGPUR 470 (C. N. 150) 
DIGBY, J. 

Bhurmal son of Jagannath, Judgment-debtor, Ap- 
iellant. v. Mt. Kesarbai, Decree-Holder, Respon - 
lent. 

Misc. First Appeal No. 169 of 1941, D/- 5-3-1943 

Civil P. C. (1908), O. 34, R. 4 — Charged proper- 
ics — Power of executing Court to direct order of 

ale. j 

Where by a decree maintenance was made a 
harge upon certain properties, in execution of a 
decree for arrears of maintenance, although the 
executing Court has iio power to marshal but must 
imply execute the decree, it has power to give a 
lircction as to the order in which charged proper- 
ies should be put to sale, if the equities of the 
asc require it. (Para 4) 

Anno: Civil P. C. O. 34, R. 4, N. 10. 

M. D. Khandekar. for Appellant; W. B. Pendhar - 
;ar, jor Respondent. 

:ascs referred to: „ 

*07) 34 Cal 13: (4 Cal L Jour 573) (Pr 3) 

•08) 31 Mad 419: (18 Mad L Jour 229 F B) 

(pr o > 

•24) 47 Mad 688 : (A I R (ID 1924 Mad 366)^ ^ 

•37) ILR (1937) Mad 324: (AIR <23) (p J, 9 gf 

;,r 3 Pat 522: (AIR (11) 1924 Pat 459) (Pr 3> 
ORDER: This appeal raises the questions 

whether an executing Court executing a decree io 
naintenance for which property is charged jias 
lower to direct in what order the charged property 
should be sold. & whether such a discretion should 
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in the present case be exercised in the appellant’s 
favour, 

(2) The respondent Mt. Kesarbai obtained a de¬ 
cree for maintenance against the appellant (her 
fatlier-in-law) Bhurmai k two others, k mainten¬ 
ance was decreed at Rs. 25 per month. Two houses 
were charged k half of a third house. In part of 
the third house Mt. Kesarbai has a right of resi¬ 
dence. The arrears of maintenance due amounted 
to a sum of at least Rs. 1,100 k Mt. Kesarbai put 
to sale the first two houses subject to the main¬ 
tenance charge. Though they were worth without 
the burden at least Rs. 3,000 they fetched Rs. 175 
subject to the charge, k were purchased by the 
agent of Mt. Kesarbai. The arrears are now more 
than they were at the time of the first execution 
k Mt. Kesarbai is now proceeding in execution 
against that part of the third house in which she 
has no right of residence. The lower Courts have 
overruled the objections of the J.D. k ordered exe¬ 
cution to proceed. 

13) The clearest ruling which I have been able 
to find on the question whether a Court has power 
to give a direction as to the order in which mort¬ 
gaged properties are to be sold is the decision in 
•Rajkeshwar Prasad Narain Singh v. Mohammad 
Khalil-ul-Rahman\ 3 Pat 522. That case appears 
10 approve of the F.B. decision in ‘K. Appayya v. 
M Rangayya’, 31 Mad 419 where it is said at p. 
423 that in execution of a decree for the sale of 
both parcels, parcel No. 1 may be sold first & if 
the sale proceeds are sufficient the sale of parcel 
No. 2 may be stopped. The context of this passage 
implies that the executing Court can decide the 
point. In the Patna decision the following passage 
occurs: 

"Apart from the question of marshalling it ap¬ 
pears to me that the Court has undoubtedly the 
right to direct under O. 34, R. 4, that the proper¬ 
ties mortgaged should be sold in a particular order 
.Now ordinarily the right of selling the pro¬ 
perty in a particular order rests with the D.H. k 
ill the absence of any contract between the parties 
the D.H. may proceed to sell the properties in what¬ 
ever order he thinks best so.as to facilitate his 
realization of his mortgage debt. But the Court 
can, in the circumstances of a case & in view of 
the equities arising In favour of the various parties, 
direct the order in which the properties should be 
sold. Whereas the decree-holder has the right in 
the first instance to prescribe the order of the sale, 
the final order rests with the Court which has to 
adjust k determine the equities of the parties be¬ 
fore it. This seems to be now the accepted view 
of the law.” 

No doubt this case refers to a direction given in 
a decree k not to a direction given at the time of 
the execution, & it has been held in ‘Narayana- 
sami Chetty v. Vellaya Pillai’, 47 Mad 688 that 
where a decree is silent there is no legal right to 
demand that a particular item of the property be 
sold first though the observation of Shrinivas Ay- 
yangar, J., in another case as to the discretion of 
the Court is not directly overruled. In 'Amir Chand 
v. Bukshi Slieo Pershad Singh*, 34 Cal 13 it is 
said that decree-holders are entitled to execute 
their decree against any part of the property they 
please, but the question at issue in that case was 
not a question as to which property should first be 
sold. The decision in ‘Sanyasi Rao v. Suryanara- 
yanamma; ILR (1937) Mad 324. a case where 
the maintenance holder purchased the charged pro¬ 
perty, relied on by the Courts below, merely de¬ 
cided that in such a case the debt was not extin¬ 
guished k that it could therefore be realised from 
other properties not charged. 

(4) Although the executing Court has no power 
ito marshal & must simply execute the decree, 
I do not consider that the executing Court is power¬ 


less to give a direction as to the order in which 
charged properties should be put to sale if th. 
equities of the case require it, & it appears tr¬ 
ine that if the D.H. chooses to proceed against pan 
of property A in such a way that the rest of th.3 
property A is still available to him but not avail¬ 
able to the J.D., he should be required, subject tc 
such objections as the purchaser of property A. 
may advance, to exhaust property A before h- 
proceeds against property B. It must be borne i:: 
mind that a father-in-lav/ has no duty to maintain 
a daughter-in-law except from the family propert;. 
k it seems to me most unfair that the D.H. shoulc. 
have two of the houses sold in such a way tha'.- 
the liability for arrears is left practically unaffectec- 
k the J.D., is deprived of the asset of family pro¬ 
perty without the proceeds of that property going 
to reduce his liabilities. I think in such a case 
the equities in favour of the J.D., arc extremely 
strong & he is entitled to say: 

•*You have chosen to proceed against two houses 
in such a way as to utilise part of them to dis¬ 
charge a trivial portion of my debt k put the res', 
of them out of my control k ownership, with th«r 
result that while you can satisfy your debt or 
part of your debt from them this asset is not avail¬ 
able to me any longer. As you have chosen to pro¬ 
ceed against these two houses you should exhaus 
them before you sell the remainder of the chargee, 
house property." 

One cannot imagine in an ordinary execution c. 
decree-holder being permitted by the Court to sel. 
one half of four houses instead of satisfying the 
debt out of two complete houses, & being permitted 
to harass the J.D., by dividing up his property. Is 
appears to me all the more objectionable after put¬ 
ting the two houses to sale subject to the charge, 
to refuse to exhaust these houses before proceed¬ 
ing to the last piece of property. It is argued by 
the respondent that the J.D. should originally have 
objected to the sale of the two houses subject to 
the charge, but I do not think that is the real 
point. It may lead to grave abuse if a D.H., whose 
very right of maintenance has rested on the posses¬ 
sion of joint family property by the J.D., can firs: 
put part of the charged property to sale subject 
to the charge k then refuse to exhaust this pro¬ 
perty in order on the one hand to favour the pur¬ 
chaser who is her agent & on the other to spite 
the J.D. k bring him nearer the stage of penury 
k of arrest. 

(5) I, therefore, hold that the Court has power 
to direct the decree-holder to exhaust the two 
houses which she attached k sold subject to the 
charge f&r maintenance before sire proceeds againsc 
the charged part of the residential house which 
remains with the J.D. Tire case is remanded to 
the executing Court with directions that the exe¬ 
cution as against the charged property should be 
dismissed unless the decree-holder proceeds also 
against the purchaser of the two charged houses. 
If she does, then the Court, will have to hear the 
objections of the purchaser, k unless these objec¬ 
tions prevail will give effect to the considerations 
outlined above. The costs of this appeal will be 
paid by the D.H. Pleader’s fee Rs. 17/8 for res¬ 
pondent and Rs. 30/- for appellant. 

M.K. Case reinanded. 


A. I. R. (38) 1951 Nagpur 471 [C. N. 151.] 

Hemeon J. 

The State v. Hasan Mohammad s/o Jummat:■ 
M iyan — Non-Applicant. 

Criminal Ilovu. No. 8S ot 1951, !>/• 25 1-1951. 



472 Nagpur The State v. Hasan Mohammad (Hemeon J.) 

t Criminal P. C (1898), B. 497-Anti:ipatory bail. 


Section 497 does not authorise the grant of bail by 
anticipation to persons who are not arrested or detained. 
It cannot be granted to a person who is at liberty and 
under no form of restraint whatever when he applies for 
enlargement on bail : A.I.B. (37) 1950 East Punj. 63 
(F.B.) and A.I.R. (28) 1941 Sind 83, Approved; A.I.R. 
(36) 1949 Lah 77 (F.B.). Dissent. (Paras 3, 4) 

Anno. Cr. P. C„ S. 497 N. 3. 

T. P. Naik, Addl. Govt. Pleader — for the State. 
A. Razak—for Hon-Applicant. 

Oases referred to : 

(Arranged in order of Courts, and in tbe Courts 
chronologically. List of foreign cases referred to comes 
after the Indian Cases.) 

V 'S0) A. I. R. (37) 1960 East Punj. 63 : (61 Cri. L. Jour 

480) (F.B.) (Pr. 4] 

( 49) A. I. R. (36) 1949 Lah. 77 : (00 Cri. L. Jour 367) 

(F.B) (Pr. 4] 

( 41) A.I.R. (28) 1941 Sind 83 : (42 Cri. L. Jour 703). 

(Pr. 4) 

Order.—On tbe 10th December i960, Kodiaya. 
Rimiya, Suriya and Raghiya were, according to 
the police, found gambling in tbe Arambha bazar, 
Waraseoni Tabsil, Balaghat district, and the 
constable on duty who bad seized the gambling 
articles wa9 taking them with those persons to 
the police-station. On the way there, ho was set 
upon by Kondiaya and others who removed the 
cash and other articles and took to flight. 
Offences under Ba. 332, 342 and 392, Penal Code 
were registered and investigation began. Kondiaya, 
Ramiya, Suriya and Raghiya were in due course 
arrested -and released on bail on 15th Decern- 
her 1950 by the First Class Magistrate, Waraseoni. 

[ 2 ] On 19th and 22 nd December i960, remands 
were asked because a 6th person said to have 
been involved in the incident wa9 absconding. 
Remand was accordingly granted until 27th 
December i960, but 4 days previously Mohammad 
Hasan appeared through his counsel before the 
Magistrate and filed an application for bail. The 
Magistrate did not apprise the police of this or 
make any other enquiries and directed the release 
of Mohammad Hasan on bail. He also ordered 
the issue of a memorandum to the station officer, 
Rampaili, intimating that Mohammad Hasan 
had surrendered and had been released on bail. 
Thereafter, the Public Prosecutor, Balaghat, filed 
an application for the revision of the order re- 
leasing Mohammad HasaD on bail; and tbe 
Sessions Judge, Chhindwara, has now reported 
the case under S. 438, Criminal P. C., with a 
recommendation that the magisterial order, dated 
23rd December I960, be set aside. 

[ 3 ] The non-applicant's learned counsel, in the 
course of arguments, referred me to the Full 
Ranch case of Hidayat UUah v. The Crown, 
A.I.R. (36) 1949 Lah. 77 in which it was held that 


A. I.R. 

in a proper case, the High Court has power 
under 6. 498 to make an order that a person, who 
is suspected of an offence for which he may be 
arrested by a police officer, or a Court, shall be 
admitted to bail. 1 hat case was considered by a 
Full Benoh in Amir Cliand v. Em-ptror, A.I.R. 
(37) 1950 East Pudj. 63 and dissented from. Tbe 
decision of a Division Bench in Emperor v. 
Abubakar, A.I.R. (28) 1041 Sind 83 to the effect] 
that s. 497 does not authorise and was not 
intended to authorise the grant of bail by antici-l 
pation to persons who are not arrested or detained' 
was approved. 

[4] 1 am in respectful agreement with the views 
taken by the East Punjab High Court and the 
Sind Chief Court and would quote the following 
observations of Kho9la J. in Amir Chand v. 
Emperor, A.I R. (37) 1950 East Punj. 53: 

“ The very notion of bail presupposes some form of 
previous restraint. Therefore, bail cannot be granted to 
a person who has not been arrested and for whose arrest 
no warrants have been issued. Section 498, Criminal 
P. C. f does not permit the High Court or the Court of 
Session to grant bail to anyone whose case is not 
covered by 8s. 496 and 497, Criminal P. 0. It follows, 
therefore, that bail can only be allowed to a person who 
has been arrested or detained without warrant or ap¬ 
pears or is brought before a Court. 6uch person must be 
liable to arre3t and must surrender himself before the 
question of bail oan be considered. Iu tbe case of al 
person who is not under arre6t, but for whose arrest! 
warrants have been issued, bail can be allowed if hel 
appears in Court and surrenders himself.’* 

Kapur J. also remarked in that case (p. 64): 

•\ .. a person who is not already under some kind 
of restraint cannot be put under restraint by Deingl 
enla-ged on ball and the Code contains no suoh provision! 
whereby what Is being termed 'anticipatory bail’ can be( 
givon.” 

[ 5 ] In the case before me, the non-applicant 
was at liberty and under no form of restraint 
whatever on 23rd December 1950 when he made 
an application for enlargement on bail. It is true 
that he appeared in Court on more than one 
occasion thereafter, but that did not convert him 
into an accused on 23rd December 1950 or oven 
on the dates of his appearance in Court. I also 
note that when he was released on bail under 
S. 497, Criminal P. C. the Magistrate omitted to 
record in writing his reasons for passing the 

order. . 

[6] The reference made by the learned Sessions 
Judge is accordingly accepted and the order of 
23rd December 1950 is 6et aside. The inquiry by 
tho police vis-a-vis the non-applicant should be 
made without delay and if he is proceeded against, 
ho will, no doubt, bo released on bail as have 

been tbe 4 accused in the case. 

y.B.B. Reference accepted . 


END 
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SUBJECT INDEX 


Appeals to His Highness's Act of Rewa (1944) 
—Appeal under—Maharaja if acts as Court or 
judicial authority — Competency to hear appeal 
after he made over charge on 8-5.1948, to Raj 
Pramukh 516 

Bhopal and V. P. Judicial Commissioner's 
Courts Act (XLI141] of 1950), S. 7 — Appeal 
from decision of Special Judge’s Court created by 
V. P. Ordinance 36 of 1949—If lies to J. C’s. Ct. 
—Competency of Single Judge to hear it—Inter¬ 
pretation of Statutes—V. P. Ordinance 56 of 

1949 17fl 

Certiorari—See under Constitution of India Act, 

Art. 226 

Civil Procedure Code (V [5] of 1908), S. 11 - 
Res judicata on questions of law and jurisdiction 

51a 

- 0. 47, R. 1 — Mistake or error apparent on 

faoe of reoord 44(l) 

- 0 47. R. 1 —“Mistake or error apparent on 

the face of the record" 44(2) 

Constitution of India (i960), Art. 14 — Olassi- 
fioation on basis of status lla 

- Art. 20-See V. P. Ordinance XLVIII [48] 

of 1949 17* 

- Art. 32—Realization of dues under Ordin¬ 
ance (LVII [67] of 1949) 116 

- Art. 132 (1 )—Question as to interpretation 

of Constitution—Law of pre-emption whether 
repugnant to fundamental rights 88a 

- Art. 132 (l) — Substantial question of law 

—Applicability of principle of pre emption by 
vicinage to entire mouza—Not substantial ques. 
tion 886 

- Art. 216 — See Contempt of Ccurt3 (1926), 

6.2 14a 

- Art. 226—Certiorari—Writ of—Proceedings 

under S. 5A, Land Acquisition Aot—Non-oompli- 
anoe with mandatory provisions of S. 6A—Effect 
—Writ of oertiorari if oan be issue! — Land 
Acquisition Aot (1897), S. 5A — Rewa Land 
Acquisition Law, 1986, S. 8 8 

- Art. 226 —Oertiorari or prohibition, writ of 

—Order of Chief Commissioner under S. 805, 
Rewa Land Revenue and Tenanoy Code. 1935, 
restoring possession of State bandh to pattadar 
tenant 5 

• — Art. 226 —Applicability — Other remedies 
available 41 

- Art. 226 — Order under V P. Oloth & Yarn 

Dealers Licensing Order—Application for writ of 
a mandamus instead of revision—Maintainability 

47d 

Contempt of Courts Aot (XU [12] of 1926), 
8. 1—Contempt of Court — What amounts to— 
False and misobievous allegations accusing the 
entire judloiary and Courts of Y. P. of oorrnption 
and that the level of the standard of the judioial 


Contempt of Courts Aot (contd.) 
department has fallen very low amount to con¬ 
tempt of Courts as they are calculated to lower 
the entire judiciary in the estimation of publio 
and obstruct the fair administration of justice 

146 

--S. 2 — Power of Judicial Commissioner's 

Court of V. P. to punish for contempt of itself 
and of subordinate Courts—Constitution of India, 
Art. 215—Judioial Commissioners’ Courts (Decla¬ 
ration as High Courts'Act (1950), S. 8 14a 

Criminal Procedure Code (V [5) of 1898), S. 1 
—See Pen»l Code (i860), S. 1 17 g 

-S. 36 —Separation of executive 4 judiciary 

—Effeot 496 

-S. 164 <3)— Absence of intention to confess 

—Exculpatory statement to Mag. not a3 police 
officer — Admissibility — Evidence Act (1872), 
Ss. 24 to 27 17c 

-S. 179 —For the application of S 179 the 

consequence should form an ingredient of the 
offence itself 17* 

-S 188 — See also V. P. Ordinance XLVIII 

[48] of 1949 17* 

-S. 188 — Conspiracy to obtain illegal grati¬ 
fication at Rewa—Bribe-taking at Delhi—Com¬ 
petency of R3wa Court to try offence committed 
at Delhi — Evidence Act (1872), S. 10—Penal 
Code (186n), S 4 17a 

-Ss. 209, 253— Grounds of discharge 16 

-S. 263—Ste ibid, 8. 209 16 

-Ss. 269, 360, 436 — “Before a oharge is 

framed” 42 

- S. 360—See ibid S. 269 42 

-S 423 —Appeal from aoquittal 17 d 

-S. 423 —'Order him to be retried'—Proseou- 

tion evidenoe insufficient for conviotion—Retrial 
nob to be ordered 55 

-S 436—See ibid, S. 259 42 

-S. 499 — Conditions in bailbond in non- 

bailable oases 46 

-S. 628 (2) —Transfer of oase—Procedure— 
Transfer upon letter of Superintendent of Police 
—Legality 49a 

—S. 639.B —Local inspection before recording 
evidence lo 

Criminal trial—Evidenoe —Contradictory Btate- 
ments—Admissibility 176 

Essential Supplies (Temporary Powers) Aot 
(XXIV [241 of 1946), S. 4 — Vindhya Pradesh 
Cotton Textiles Control Order, S. 88—Delegation 
of powers by Textile Commissioner—Legality 
after oomiDg into force of Central Aot 476 
Evidenoe Aot <1 !l) of 1872), S. 10 — See Ori. 
min»l P. 0. (1898), 8.188 I7i 

-Ss. 24 to 27—See Criminal P. 0. (1898), 

S. 164 (8) 17 a 

——S. 116— Party's condnob nob leading to other 
party’s taking a oourseof oondnot whioh he would 


4 Subject Index, A. I. R 1961 Vindhya Pradesh 

Evidence Act (contd.) 

not have taken otherwise—Csnduot of the former 
however unbusinesslike and vexatious does not 


attract the prinoiple of estoppel 51c 

- S. 133 — Accomplice — Bribe giver when 

accomplice 17a 

Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (XIX [191 of 
1947), S. 2 (4) —Retrospective operation—Res. 
titution of oonjugal rights — Husband taking 
second wife 10 

Interpretation of Statutes — See also Bhopal 
and V P. Judicial Commr’s. Court Act, XLI [41] 
of 1950, S. 7 17a 

-Adaptation 17/ 

Judicial Commissioners' Courts (Declaration 
as High Courts) Act (XV ( 16 ) of 1950), S. 3— 
See Contempt of Courts (1926), 8 2 14a 

Land Acquisition kot (I [l] of 1894), S. 6-A 
—See Constitution of India, Art. 226 8 

Penal Code (XLV [45] of 1860), S. 1 — Appli¬ 
cability in Rewa State before and after its into- 
gration in V P.—Criminal P.O. (1898) S. 1: 17p 

- S. 4-See (1) Criminal P. 0. (1898), S. 188 

17» 

(2) V. P. Ordinance XLVIII [48] 
of 1949 17* 

- S. 21, Cls. 9, 10— Minister of S'ate—If 

publio servant 17/ 

- S. 21, Cl. 10-See ibid, S. 21 17/ 

- S. 120D — After 1913 criminal conspiracy 

is a separate offenoe by itself, whether or not any 
offence is committed in pursuance of it 17/ 

-S. 425 — Prima facie evidence of wilful 

damage to wall — Wall joint property of both 
complainant and opposite party — Complainant 
not in possession — Still his oomplaint against 
mischief is competent la 

Preventive Detention Act (IV [4] of I960) — 
See under Publio Safety. 

PUBLIC SAFETY 

Preventive Detention Act (IV [4] of 1960), 
S. 3 — Application of Aot to prevent commis- 
sion of dacoities by gang — When permissible — 
Preventive detention solely on ground'of relation- 
ship with dacoit—If legal 86a 

- S. 3 — Bona fides of detaining authority— 

Power of Court to ascertain 866 

Rewa Land Acquisition Law. (1938), S. 8 — 
See Constitution of India, Art. 226 8 


SALES TAX 

Yindhya Pradesh Sales Tax Ordinance (II[2] 
of 1949) — Imposition of salts tax on articles ex. 
ported—Legality 86 

-S. 1 (2) — Chief Commissioner bringing 

Ordinance into operation by notification in I9i0 
— Validity of — Distinction between "Existing 
Law," "Law in force 1 ’ and "Law in operation" 

39 a 

- S. 6 (2) —Sch. II—Amendment of—Validity 

396 

Yindhya Pradesh Sales Tax Rules (1950), 
Rr. 63 (4) and 57 — Attack on basic prinoiple of 
assessment of sales tax — Appeal or revision, if 
convenient—Resort to procedure under Art. 226of 
Constitution 8a 

- R. 57—See ibid, R. 69 (8) 8a 


Yindhya Pradesh Cloth and Yarn Dealers 
Licensing Order (III 13] of 1948) — Vindhya 
Pradesh Cotton Textiles Control Order — Orders 
if properly made 47a 

- S. 2 (j) — Vindhya Pradesh Cotton Textiles 

Control Order, S 83—Deputy Commisfioner not 
appointed licensing authority under 8. 2 (j) pass¬ 
ing order under Vindhya Pradesh Licensing Order 
III [8] of 1948—Deputy Commissioner purport- 
ing to aot under delegation of powers from Tex¬ 
tile Commissioner under Textiles Control Order- 
Order of Deputy Commissioner held invalid 47a 
Yindhya Pradesh Cotton Textiles Control 
Order, S. 33 

See (1) Essential Supplies (Temporary Powers) 
Act (1946), S. 4 476 

(2) Vindhya Pradesh Cloth and Yarn Dea- 
lers Licensing Order (III [3] of 1918), 
8. 2 (j) 47c 

Yindhya Pradesh Ordinance (XLVIII [48] 
of 1949)— Adaptations of 8. 4, Penal Code and 
8. 188, Criminal P. C. in Vindhya Pradesh—Le- 
gality—Constitution of India, Art 20 17* 

Yindhya Pradesh Ordinance (LV1 [56] of 
1949)—See Bhopal and Vinlhya Pradesh Judioial 
Commissioner’s Court Aot XLI [41] of 1950, 8.7 

lie 

Yindhya Pradesh Ordinanoe (LVII [57] of 
1949), S. 6 —Validity & 

Yindhya Pradesh Sales Tax Ordinance (II12J 
of 1949)—See under Sales Tax. 

Yindhya Pradesh Sales Tax Rules (i960)—S* 
under Sales Tax. 


AIR 

1 

3 

6 

8 

10 


A I R 1951 V. P. 
Other Journals 


••• 


COMPARATIVE TABLE 
I. R. (38) 1951 Vindhya Pradesh=Other Journals 
A I R 1951 V. P. A I|R 1951 V. P. 


AIR 

11 

14 

17 

36 

38 


Other Journal 


62 Or L J 661 

62 Cr L J 894 


AIR Other Journals 

89 ~ 

41 

42 62 Or L J 1078 
44(1) 

44(2) 


AIR 

46 

47 
49 
61 
65 


A I R 1951 V. P. 
Other Journals 
62 Or L J 1080 


52 Of L J 
••• 

52 Cr L J 


II 

91 


• •• 


THE 

ALL INDIA REPORTER 

1951 

Vindhya Pradesh J. C.’s Court 

—O— 


[G. N. 1.) 

ft. I. R. (88) 1981 Yindhya Pradesh 1 
Kbishnan J. C. 

Dwarika Prasad—Complainant— Applicant 
v. Bam Nath Modi and others — Accused — 
Opposite Parly. 

Ciimioal Revn. No. 563 ol 1950, D/- 16-12 1950. 

(•) Penal Code (I860), S. 425 — Prima facie evi¬ 
dence of wilful damage to wall—Wall joint property 
of both complainant and opposite party — Com- 
plalnant not in possession — Still his complaint 
against mischief is competent. [Para 7J 

(b) Criminal P. C. (1858), Ss. 209, 253- Grounds 
ol discharge. 

The Magistrate cannot discharge the acauscd simply 
beoaupe he finds that the case made out by the prima 
facie evidenoe against the accused is not the ooc 
defined in ha eeations mentioned in the complaint, but 
epmetbiog else. The responsibility for the application 
/A a particular acotion of the Penal Code or any special 
law, Teats on the Magistrate, and not on the party. 

[Para 8] 

Anno. Cr. p. 0., B. 209 N. 6; S. 253 N. 5. 

(c) Criminal P. C. (1898), S. 539-B-Local inspec¬ 
tion before recording evidence. 

Though S. 539-B la so widely framed as to justify a 
local inspection at any 9tage, before framing obarge, 
or as for that matter tveo before recording the evi¬ 
dence, yet it should not be made, unless in the most 
exceptional circumstances, ttll after all the evidenoe is 
reoorded in tbe case. Even that should be resorted to 
very sparingly, the Court taking speolal precautions to 
prevent itself becoming a witness unconeoiously. 

[Paras 10,11] 

Anno. Cr. P, C., S. 539-B N. 3. 

Anand Chayidra Joshi — for ipplicanf; Gurupra • 
snya Singh—for Opposite parly ; Advocate-General — 
for the Government . 

Order.—Thia ia an application in revision by 
the complainant praying for an order for further 
inquiry into his case. There are two important 
points of law; first, whether the refusal to frame 
•Oharge. wa9 proper and secondly, whether the 
1951 V. P./l 


further inquiry, if any, may be done by the same 
Magistrate a3 he has held the local inspection. 

[• 2 l The facta of the case are the following : 
The complainant and the opposite party are the 
owners of two contiguous shops in the Panna 
Bazar divided by an intervening wall. The 
opposite party, apparently a new comer by pur¬ 
chase, is eaid to be pulling down a part of tbe 
old structure and building anew. While recon¬ 
structing some of the new structure is being 
built over tbe intervening wall. The com. 
plainant’s allegation was that while doing it the 
opposite party wrongfully broke down a part of 
the wall, and also damaged tbe Kamani or arch 
in the complainant 8 house, and also damaged 
tbs ebatkotba or the super-structure. I? wft3 
suggested in the cross-examination before charge 
that the complainant had mortgaged put or 
whole of the shop to some third party and was 
etill taking steps to get the possession by executing 
a redemption deorce. The complainant himself 
states that this redemption decree relates to a 
part of the shop, other than tho one in whioh 
the damage was done by the opposite party. 

[91 The learned Munsiff-Magistrate recorded 
the evidence and allowed cross-examination be¬ 
fore charge. He made a looal inspection as a 
result of whioh he came to the conolusion that 
it was a "oommon wall” using the English 
phrase, whatever it might have meant to him. 
Ultimately, he discharged the opposite party on 
the ground that the oompiainant was not in 
possession of the wall and was in faot still taking 
steps to get into possession, 

[i] From the order of dismissal the com¬ 
plainant went up in revision to the Sessions 
Judge. The Sasaiona Judge agreeing with the 
learned Muusiff-Magistrate dismissed the ap¬ 
plication; hence the application to .this Ooujrt* 
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[5] On behalf of tie complainant it is pointed 
ont in this Court that the facts on the record 
make cut a case of trespass under S. 449, PeDel 
Code and of mischief under S. 426, Penal Cade 
and possibly under s. 427 as well. On the point 
of actual possession of the wall and the other 
structures, the learned Magistrate b&s misunder¬ 
stood an admission in cross-examination, which 
has really no application to this part of the 
shop.Farther.it is argued that evtn on the 
assumption that the wall is common property 
and on the further supposition that the com¬ 
plainant's rights are in usufructuary mortgage 
to a third party, he is still competent to pro. 
secute the opposite party, because be is a co-owner 
and has an interest in the integrity and proper 
condition of the wall and structures. The ccm. 
plair.ant points out to the explanation to S. 436, 
Penal Code. 

[6] The opposite party, who have entered ap. 
pearance, have shown that the complainant 
mentioned at the top of his complaint Es. 448 and 
463, Penal Code. The material elicited upon 
cross-examination and the observations duriDg 
local inspection by the learned Mansiff.Magis¬ 
trate showed that there was no trespass and the 
complainant was not in actual physical posses¬ 
sion, eo it was maintained that the order of dis¬ 
charge was correct. 

[7] At this stage we have the prima facie 
evidence that wilful damage was done to the 
intervening wall and to some other parts of the 
building like the superstructure and the arch 
both latter entirely on the side of the com. 
plainant. It is, of course, for the opposite party 
to show that there was no damage and there 
was no wrongful intention, but that stage has 
not yet come. Even on the assumption that the 
intervening wall is a joint property, and the 
complainant’s interests are still in usufructuary 
mortgage, be can file a complaint against mis¬ 
chief. 

[8] The learned Magistrate set ms to have 
discharged the accused because the prima facie 
evidence did not make out offences under the 
very sections named in the complaint. This is 
wrong. After recording the evidence the Magis. 
trate has to see, whether there is ground for pre. 
Burning that the accused has committed an 
offence which euch Magistrate is competent to 
try, and, which in his opinion could be ade¬ 
quately puniehed by him. If be has already 
followed, as he did in this case, the procedure 
laid down for warrant oases, he should frame a 
oharge in writing. If, at this stage, he finds that 
the offence made out in the evidence is one 
trial le as a summons case, he should put the 
particulars of offence of the accused and record 
his plea as provided in B. 342, Criminal P. 0. 


But where he proceed’ under S. 254 or 242, Cri¬ 
minal P. C. be is not to consider whether 
the offence indicated in the very eeotions on 
the complaint has been made out. Under 8. 253 , 
Criminal P. C. also the Magistrate can dis¬ 
charge only when he finds that no case against 
the accused has been made out, which, if unre. 
butted, would warrant his conviction. He cannot 
discharge the accused simply because he finds 
that the case made out against the accused is 
not the one defined in the sections mentioned in 
the complaint, but something else. The respon¬ 
sibility for the application of a particular section 
of the Penal Code or any special law, rests on 
the Magistrate, and not on. the party. 

[9] So, it is necessary to set aside tbe order 
of discharge and direct the Magistrate to hold 
further inquiry on whether a prima facie case 
has beeD made out, or there is ground for pre- 
Burning at this stage that privia facie tbe 
accused has committed an offence. 

[ 10 ] There is one more point also. The learn¬ 
ed Magistrate has held a local inspection under 
S. 633 (B). This section is so widely framed as 
to justify a local inspection at any Btage, before 
framing charge, or as for that matter even 
before recording the evidence. The only purpose 
of looal inspection being to properly appreciate 
the evidence given at the trial it is only reason¬ 
able that the local inspection should, as a rule, 
come after all tbe evidence is recorded. The 
obscurity, if any, iD the earlier stages of tbe 
hearing may dear as more evidence is recorded, 
so the Court should not be hasty unless there 
are some very exceptional grounds. As mors 
evidence is reoorded there may be fresh aspects 
of the problem, which a local inspection may 
help in proper appreciation. Obviously, it is 
neither proper nor practicable for tbe Court to 
be holding repeated local inspections at every 
stage of the case. Thus, unless in the excep¬ 
tional oiroumstances, no local inspection should 
be made till after all the evidence is recorded. 

[Ill Even that should be resorted to very 
sparingly, tbe Court taking special precautions 
to prevent itself beooming a witness urccneoi- 
ously. On some occasions it is practically im¬ 
possible for the Court to make a local inspection, 
and not import new materials collected by it. 
The moment the Court collects new materials it 
becomes a witness, and as it cannot cross-exa- 
mine itself, it cannot try the case. 

[ 12 ] In the present case, after local inspection 
the learned Magistrate came to the conclusion 
that it was a "common wall". It might mean 
one of two things: That it is an intervening wall 
on which both the house?, one f n either side 
actually, net, in other words, the intervening 
wall supporting both the houses. If the learned 
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Magistrate understood it in this S0D9e the loial 
inspection wee altogether unnecessary, for this 
is contained in the complaint itself, and is. in 
fact, the bash of this case. If, on the contrary, 
the learnt Magistrate means that it is joint 
property of the parties, it is a conclusion which 
has notbiag to do with the appreciation of the 
evidence. Such a conclusion can be based only 
on evideooa and not on local inspection I- is 
typical case in which local inspeo'ion misleads 
the Court and prejudices one of the parties. 

[13] The further inquiry will be by a Magis¬ 
trate other than Mr. M. P. Sriv^stava, who 
held the looal inspection. Already a new Magis¬ 
trate having taken charge, the oase will go to 
the present Muosiff.Magistrate, Panna. 

M.K. Order accordingly. 


(0 . N. 2.) 

A. I. R. (38) 1951 Vindhya Pradesh 3 
Kbishnan J. C. _ 

Rami Gwind Singh Bhola Singh — Appli- 
c.mt v. Chief Commissioner , F. P. and others 
—Opposite Party. 

Civil Miao. Appln.No. 46 of 1950, D/23 11-1950 ; _ 

Constitution of India, Art. 226 -Certiorari—Writ 
of—Proceedings under S.5A, Land Acquisition 
Act — Non-compliance with mandatory provisions 
of S. 5A - Effect — Writ of certiorari If can be 
issued -Land Acquisition Act (1897). S. 5A -Rewa 
Land Acquisition Law, 1935, S. 8. 

The provision? of 8. 5A, Land Acquisition Aot (cor¬ 
responding to S. 8, Rewa Land Acquisition Law, 1935) 
which require that the objector should be given an 
opp)rtunlty to be heard either in person or by pleader 
are mandatory and, therefore, where tho land acquisi¬ 
tion authority decides under S 6(1) of tho Aot to 
acquire the land without giving suoh opportunity to 
the objector its decision is illegal and a writ of certio¬ 
rari oan be issued against him direotlng him not to 
take farther proceeding! till the objeotor is given an 
opportunity of being beard in the manner required by 
*5. 5A, Though the objector ha9 another remedy open 
to him by way of declaratory suit in tho proper civil 
Court it would not be equally speedy, oonvoolont and 
eflectual remedy and, therefore, a wait of certiorari 
should bo issued to meet the ends of justice and con* 
venlence. [Paras 7,10, II and 12] 

Guruprasnya Sinqh — /or Applicant; Advocate * 
General— for the Government. 

Order.— Tho applicant Rama Govind Singh 
is the owner of certain plots of land, whioh are 
in the process of being acquired for extending 
the building and the play grounds of a School 
at Rewa, whioh is either directly managed, or is 
controlled by (be Government of the Vindhya 
Pradesh. He has alleged the various grievances, 
oat of whioh, we are dirootly concerned with 
ouly two; namely (l) that before deciding finally 
that the land should be aoquired foe the pur. 
f>03ea mentioned, his objection uoder S. 8, Rswa 


Land Acquisition Law of 1935 (corresponding 
to 8. 5A, Land Acquisition Act of 1894) has not 
been properly disposed of, as he has not been 
given an opportunity of being heard either in 
person, or by pleader; and (b) that the decision 
of the Chief Commissioner, R*wa, that the land 
should be acquired has not been gazetted as 
required by S. 6, Land Acquisition Act of JS94. 
While alleging this grievance the petitioner did 
not define the nature of the direction or writ 
that be wantel from this Court under Art. 226 
of the Constitution. But beiore hearing, be has 
filed another petition praying that further pro¬ 
ceedings may be stopped, till his objection is 
properly heard and disposed of; and if after it 
the Government decides on acquisition the mat¬ 
ter may proceed according to law. In effect tho 
direction or the writ required is of the nature 
of certiorari that the order of the Chief Com¬ 
missioner dated 19-5-1650 that the land ehould 
be acquired for the notified purpose, and subse¬ 
quent proceedings are void for want of jurisdic¬ 
tion; and a direction of the nature of prohibition 
on the Chief Commissioner, Vindhya Pradeeh 
and his subordinate officers prohibiting them 
from proceedirg any further till the petitioner’s 
objection under S. 8. Rewa Land Acquisition 
Law dated 24.3.1960 is properly disposed of. 

[ 2 ] The petitioner’s couneel rs well as the 
Advocate-General appearing for the opposite 
party have entered appearanoe. Both the parties 
have filed clear and lengthy affidavits. 

[3] The facts are the following: Out of the 
lands that are in the process of being aoquired 
4 plots NCS. 172, 180, 161 and 182 total in 
area of 6.47 acres belong to the petitioner. 
Another plot of 4i aore9 belongs to another 
person. The Government ot Vindhya Pradesh 
notified in the Vindhya Pradesh Gazette on 
25-2-1950 ueder 8. 5, Rewa 8tate Land Aoqoiai- 
tion Law of 1935 whioh corresponds to 8. 4 (l), 
Land Acquisition Aot of 1894, that these lands 
were likely to be needed for a public purpose, 
namely, the extension of the Moniseri Sohool at 
Rewa. Under the Rewa Law (as under S. 5A» 
Land Acquisition Aot) objeotion3 may be filed 
within 80 days. In this particular oase the objeo* 
lion was'filed by the petitioner oq 24-3- 1950 before 
the Revenue Commissioner, who was the Chief 
Revenue Authority mentioned in s. 5 of the 
Rewa Law. That authority received the peti¬ 
tion and noted an order “put up with record.” 
Thereupon, the matter wa3 enquired into by 
different officers subordinate to the Revenue 
Commissioner, and ultimately went to the Chief 
Commissioner, with tho recommendation of the 
Revenue Commissioner. On 19-6-1950 the Chief 
Commissioner ordered that the land should be 
aoquired for the notified purpose. 
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[4] In the meantime, on 16 4-1950, the Land 
Acquisition Act (I ( 1 ) of 1814) came into 
force in this area, automatically mper-reling 
the old R9wa Law. The Chief Commissioner’s 
order being one under S. G (l), Land Acquisition 
Act should have been gazetted as require! by 
8. 6 ( 2 '. No notification was published till 
August, when the present application was filed, 
because there was some argument whether it 
3hould be in English or Hindi, and the Govern- 
meut Gaz9ite. in any case had no arrangement 
for publishing Hindi notification?. In spite of 
it, the Deputy Commissioner exercising the 
powers of the Collector began taking further 
steps, as provided under S. 9, Lind Acquisition 
Aot. At this stage ibis pstition wa3 filed and 
further proceedings stayed by this Court. 

f63 The petitioner’s objections were the 
following : (a) that the land is really not 
required for the school, (b) that it is part of his 
compound, fc) that though there are no buildings 
on it he is intending to build Looses for his 
sons on this land, and (d) that the land is eo 
valuable that it is worth Rs. to,COO. Possibly, 
the petitioner intended that this Court Ehould 
go into these matters. This Court cannot go 
into these matters. Objections (a) to ( 0 ) are for 
consideration by the Government under s. 6A, 
Bub-s. (2), and its decision embodied in adecla- 
ration under S. 6, sub-ol. ( 2 ) is final. The last 
objection about valuation is a matter to be 
considered after the award, when the owner of 
the land, if dissatisfied with it. can take it up in 
a reference to the Distuot Judge. 

[6] While this Court is not concerned with 
the merits of the objection, it has to note that 
the provision for giving an opportunity to the 
objeotor is mandatory. The affidavits of the 
petitioner, and of his lawyer, show that he was 
not given an opportunity of being beard, and 
the report was sent up to the Chief Commissioner 
with the recommendation of the Divisional Com¬ 
missioner arrived at ex parte without hearing 
the objector. The Divisional Commissioner s affi¬ 
davit is to the effeot that while the objection 
petition was presented, he heard the petitioner 
in person, and after it he naturally thought that 
there was no neceseity for fixing a date, and 
hearing him or his lawyer any further. It is 
very probably that the Revenue Commissioner 
asked the petitioner what it wae about; and the 
petitioner gave him a gist of bis petition a. the 
time of presenting the same. Still there was no 
hearing of the petitioner in the proper sense, 
and as required by S. 6A, Land Acquisition Act, 
or 8. 8 of the Rewa Law. The order sheet of 
the Revenue Commissioner does not mention 
that the petitioner was heard, but only notes 
“put up with the file.” Neither the order sheet, 


nor the reoord, contains any note or minutes of 
what the Revenue Commissioner hea’d from the 
petitioner, and what impression he formed of 
the same. Obviously, ii tbe Revenue Commis¬ 
sioner heard the petitioner, when tbe objection 
was Lanced in, neither of them meant it lo be 
the hearing. Though there were no rule? under the 
Rewa Law, the rule3 made under the Land Acqui. 
sition Act by the several provinces provides that 
a date should be fixed and communicated to tbe 
objector. Rules or no rules, this is only reasons 
fcle. Mere handing in tbe objection is one thing, 
and supporting it3 contents by argument, and 
documentary or oral evidence is another. After 
all, without the latter, a bare memorandum is 
ineffective. At all events, it is for the objector 
to choose, whether ho will be satisfied with 
handiDgin a memorandum of objection, or whe 
ther he will support ihe same by argument cr 
evidence. That is why s. 5A pr.vices that he 
should have "an opportunity of beirg heard in 
person, or by a lawjer.” Section 8 of the Rewa 
Law is an exact tianslation in this respect. I, 
therefore, find that the petitioner was not given 
an opportunity to be heard. This is supported 
by the order sheet of the Revenue Commissioner 
himself. 

[7l If after giving him an opportunity to be 
heard, the Revenue Commissioner reoommeeded 
acquisition, and the Chief Commissioner acted 
on the same, this Court can have nothing to 
3 ay. In fao\ under tbe Land Acquisition Act 
the decision of tbe Government in tbi3 respect 
would bo conclusive. But if the decision ha? 
been arrived at in contravention of the manda¬ 
tory provision under S. 5A that the objector 
should have an opportunity of being heard, it is- 
not a valid decision in the eyes of law. 

[t] The second grievance made by the peti¬ 
tioner does not call for any lengthy discussion. 
It is a fact that before the Deputy Commissioner 
took steps for takiDg possession of tbe land and 
began issuing notices under 8. 9, no notification 
bad appeared in the Gazette. The delay has 
been explained in the affidavits of the opposite 
parly, and that an English translation has been 
sent np, and i9 probably pending publication. 
But in view of my finding that the objection of 
the petitioner has not yet been properly dis¬ 
posed of, a notification under S. 6 will make no 

difference till that is-done. 

[ 9 ] The next question is, whether ibis irregu- 
larity on the part of the authorities aoquiriDg the 
land calls for any direction or writ from this Court. 
A 3 far as the fundamental right i9 concerned, the 
Land Acquisition Act and the old Rewa Law ot 
1935 fulfil the requirements of Art. 31 of tbe Con- 
stitution. So we have to consider whether a direc¬ 
tion or writ should issue "for any other purpose 


1951 


Sbeb Singh v. Revenge Secretary 


ag provided in art. 226 of the Constitution. 
Tbs principles upon which Courts may issue 
such writs aad directions have been laid down 
io many rulings both ot the English Courts and 
recently of tbe High Courts in cur country, aud 
even beiore 1953 by some of tbe Presidency High 
Courts exeiciging (jurisdiction under!?)) the 
analogous provisoes of 3 16 , Specific Relief Act. 

[ 101 In this ease the ps’itioner has come to 
this Court bona fide within a reasonable time. 
It ha3 been argued by the learned Advcca-e 
Genera! that be has after all another remedy 
open to him—that remedy being a declaratory 
suit in the proper civil C.urt. However, in my 
'opinion, the petitioner need net be driven to 
|have recourse to that remedy. Though such a 
suit ia not specifically provided in ihe Land 
'Acquisition Act. still, it is open to the aggrieved 
'party to seek tbe help of the civil Courts, for 
declaring euch proceeding void. But it islengthy, 
costly and very elow. In the ruling reported in 
In re, G. A. Nalesan, i. r ( 5 ) 1918 Mad. 
763:(io Mad. 125 ) ;he application of S. 15, Speci6o 
Relief Act, was coneidertd with reference to tbe 
availability o( any other legal remedy. There it 
was pointed out that tbe other remedy should 
be equally convenient, speedy, beneficial, and 
effectual; otherwise an order of tbe nature of 
mandamus , which was sought in that case, 
could be made. The same proposition was dia. 
oussed in tbe Bombay Ruling reported io Tanbug 
Taim v. Collector of Bombay, a. 1 . R. (88) 
Bom. 1916 p. 216 : U7 Or. L. j. 594). Here also 
it was held that unless the other remedy is 
equally convenient, speedy, benefioial and effec¬ 
tual, orders of the nature of writs should be 
made. Under 8. 4f, Specific Relief Aot itself, the 
proviso ie to the effect that tbe applicant should 
not have other "spicifio or adequate legal 
remedy.” In all the English rulings the princi¬ 
ple followed is whether such a direction or writ 
will be "just and convenient.” Convenient means, 
of course, convenient taking every oircumstance 
into account, and the relative inconveniences to 
both the parties. A suit such as has been suggest¬ 
ed by tbe learned Advocate-General, will be 
slow and extremely inconvenient not merely to 
the petitioner, but for the aoquiriDg authorities 
themselves. It appears from tbe record that all 
preliminary inquiries by tbe Revenue authorities 
have been oompleled. The petitioner has been 
ready to support hie objeotion for the last several 
months. If his objeotion can be heard within a 
month or so, Government will be in a position 
to make its decision forthwith, as the oase may 
be, either to leave out the petitioner's lands, or 
decide to aoquire them, and publish their deci¬ 
sion under 3. 6. After that steps could be taken 
under s. 9 without any further chance of suit for 
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cancellation of tbe acquisition and the restora¬ 
tion of tbe land. If on tbe contrary, no direction 
cr writ is issued from this Court and the peti¬ 
tioner is compelled to bring a suit there will be 
expense and harassment for him, snj for tbe 
opposite party uncertainty for cue nr two years 
at least, about whether the acquisition should be 
proceeded with, or stayed till disposal of suit. 
On tbe ground of justice and convergence an 
immediate direction or nrit would be in the 
interest of both the parties. 

til] Tbe powers to be exercised by the Collector 
and Government under S. 5A are quasi judicial 
powere. The whole process of acquisition no 
doubt i3 technically an administrative proceed- 
icg, bat the decision over any objection, by tbe 
Collector and the Provincial Government, ison6 
in which pros and cons have to be weighed and 
the conflicting claims of two parties reconciled, 
or preferred to each other. Though not techni¬ 
cally the decision of the Civil Court this is a 
judicial (or rather quasi-judicial) matter. If the 
proper authority fails altogether to apply its 
mind to the objection in tbe manner required by 
s. 6 A, in my opinion, an order of the nature of 
writ of certiorari is called for. 

[ 12 ] In the result I hold that the decision by, 
tbe Chief Commissioner dated 19-5 1950 is illegal 
because of failure to comply with the proviaione 
of 8. 5A. I, Iheiefore, direct that the opposite 
party should not take furtler 6teps towards 
acquisition of the petitioner’s land till he i9 given 
an opportunity of being heard in the manner 
provided in 8. 6A. Only aier this and tbe dis¬ 
posal of the objection can an order be made by 
the Chief Commissioner under s. 6, Land 
Acquisition Aot. 

[13] If there is any other objection filed with¬ 
in SO days from the order under S. 4, Land 
Acquisition Act, in which no opportunity for 
bearing was afforded to the objector, the proper 
authority will do well to give the same now. 

[14] Leave is granted to the opposite party to 
appeal to the Supreme Court as this involves a 
substantial question of law as to the interpreta¬ 
tion or Art. 216 of the Constitution. 

K.S. Application allowed. 


(C . N. 3.] 

A. I. R. (38) 1931 Yindhya Pradesh 5 
Krishnan J. 0. 

Sher Singh Chhatrapal Singh—Applicant 
v. Revenue Secretary, Yindhya Pradesh and 
others—Opposite Party, 

Civil Mise. Appln. No. 17 ot 1950, D/- 6-12-1950. 

Constitution ot India, Art. 226-Certioratl or 
prohibition, writ ol-Order oi Chlel Commissioner 
under S. 305. Rewa Land Revenue and Tenancy 
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Code, 1935, restoring possession of State bandh 
to pattadar tenant. 

Where the Chief Commissioner after the passing of the 
new Constitution, orders restoration of possession to 
a pattadar teoant who was dispossessed not by a Gov¬ 
ernment order b it by a note of the Revenue Minister 
pnor to the Constitution and which note oil the 
merits was highly inequitable and altogether in con¬ 
travention of th* mandatory provisions of S. 47, Rewa 
Land Revenue and Tenancy C)de 1935. the order of 
the Chief Commissioner is valid under S. 305 of the 
Code and also eprtable. A writ of certiorari or of 
prohibition cannot iesue against the authorities order¬ 
ing restoration in such a case. [Paras 8, 9, 10] 

Further, the order of the Commissioner re-instatlng 
the tenant, is purely an executive act and not even 
qaasi-judicial one and therefjre cannot be revised by 
the writ. 

The fact that the master in dispute between the 
parties has already beeu taken up by the ordinary 
Court at the choice of the applicant himself is another 
reason for refusing to issue the writ. (Para 11] 

Pradumn Singh —for Applicant ; Advocate-General 
—for the Government. 

Order.—The applicant Shera Singh baa come 
up under Art. 226 of the Constitution with a 
prayer that write of the nature of prohibition 
and ce tiorari may be issued to the members 
of the second party, in respect of an order by 
the Chief 0:mmi5si;ner, Vindhya Pradesh dated 
28-3-1950 cancelling the settlement of certain 
land.e with the applicant, anl directing their 
settlement with opposite party members 3 and 4. 

[2] There are two speoial features of fch's 
case. Firstly, there i3 nothing more le't for pro¬ 
hibition heoause even according to the appellant 
orders of the Chief Commissioner have been 
completely exeouted by the opposite party mem- 
bers l and 2 . The other feature ft, that the 
matter has come up before the ordinary Courts 
and has been considered by them as a private 
dispute between the applicant oq the one hand 
and Ke3ho Prasad Singh on the other. The ap¬ 
plicant 61ed this application on 1-7-1950 before 
the acting Judicial Commissioner. After it, the 
applicant seems to have filed a petition before 
the Magistrate that he was in possession, and 
on the strength of the Chief Commissioner's 
order Kesho Prasad and Bhagwan Din were 
trying to disturb it. A proceeding was accord¬ 
ingly started under S. 145, Criminal P. C. It is 
now said that it has been disposed of by the 
Magistrate. It would be now for the aggrieved 
party to bring a title suit for declaration of title 
and restoration of possession. He may also try 
to get an order to set aside by superior Courts 
in revision. The question now is not whether 
there is an alternative remedy, nor whether it 
is equally convenient and effective, so that the 
applicant may bo equitably driven to choose it. 
Whether convenient or otherwise the applicant 
having taken the first step towards it, it is for 
him to prove (pursue?) it, if he so chooses. The 


applicant brought this to the notice of this 
Court only at the conclusion of the argument 
on bis side and not at any earlier stage. 

[3] Though somewhat lengthy and complicat- 
ed, the following is a brief summary of the 
course of events leading to this application: A 
State bandh as defined in the Rewa Land Re¬ 
venue and Tenancy Code, 1935 has been coming 
on at least since 1942 in the possession of Kesho 
Prasad and others (opposite party) as pattadar 
tenants. Such bandhs might be sold by auction, 
but under S. 47 of the said code, tbe pattadar 
holding it at the time of sale, should be offered 
first refusal at tbe highest bid. In 1942 the op¬ 
posite party were reported to have said that 
they would not bid, if there wa3 an auction. 
After five years, on 5-9-1947, a bid was held for 
sale of the bandb. The applicant bid highest at 
Bs. 1100 , out of which ho deposited one-feurth 
as earnest money. The bid was held by the 
Tehsildar, but be had to sand it up to the Deputy 
Commissioner. The Deputy Commissioner point¬ 
ed out oertaiu irregularities, and called upon 
the Tehsildar to hold a fresh bid. No fresh 
bidders coming, the Tehsildar reported aocord- 
ingly. Whereupon tbe Deputy Commissioner 
sent his report to the Revenue Commissioner, 
who wa9 the Chief Revenue Authority under the 
Rewa Land Revenue and Tenancy Cole, with 
the suggestion that the Pattadars in possession 
may be offe»el the State Bandh at Bs. 1100. 
Though under the Code the Revenue Oommis- 
eioner is the Chief Revenue Authority it i9 
stated that there wa9 au order passed some time 
in the end of 1946 by the tb a n S*ate Council that 
matters involving 6ale and fettlement of State 
land for more than Rs. 750 should be sent to an 
officer, who in those days wa3 called Revenue 
Minister, though actually in that set up he was 
ju3t a subordinate officer. The applicant, who 
alleges this, has not produced any copy of that 
order. 

[4] Any way, by April 1948 the Rewa 8tate 
beoame part of the now United State of Vindhya 
Pradesh with tbe Raj Pramukh as tbe Execu¬ 
tive and with further provision for a council of 
Ministers. Article 8 of the Covenant states that 
the executive authority of the United State shall 
be exercised by the Raj Pramukh either directly 
or through officers subordinate to him. Article 6 
says that there shall be a oounoil of ministers 
to aid and advise the Raj Pramukh in the 
exercise of bis functions, with one exception in 
regard to the military force?. These provisions 
in the Covenant are similar to those in most 
Constitutions including that in tho Government 
of India Act, 1935. 

[ 5 ] It was in this set up that the papers came 
up to the Revenue Commissioner in 1948. On 
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ently followiDg the order said to nave been 
passed by the said counoii in I9i6, made a report 
to the Hon'ble Revenue Minister of that time. 
The Revenue Commissioner suggested that the 
tenants in possession should not be allowed the 
option under s. 17; for two reasons. Firstly, 
that they declined to bid in 1949—Secondly, 
that they did not attend, at the auction in 1947. 
Oa SO- 11-1948 the Rsveone Minister noted, 
“Acoept the bid and close the case.” Such a 
note by a Minister is not the order of the Gov- 
ernnmt, it is advice tendered by the single 
Minister or the oounail, as the case may be, to 
the Executive, then the Raj Pramukh. As long 
as there is no order, either id the name ol the 
Raj Pramukh or by saoh subordinate officer he 
delegates on thit behalf, there is no order of 
Government. The minister’s note is only a piece 
of advice. 

[ 6 ] This note of the Hon’ble Minister was 
passed on to the Revenue Commissioner and by 
him to the Deputy Commissioner, who reoeived 
it on 11-19-1943. On 3 1-1949 the Deputy Com. 
missioner called upon the applicant to deposit 
the balance. This was done on 22 4-19*9 and the 
possession was delivered in the beginning of tbe 
next agricultural year on l-G-1949. 

[ 7 ] While this wa 9 going on the tenants in 
possession petitioned the Revenue Commissioner 
on 25-9 1918 Offering to pay the highest bid and 
exercised the option of purobass. This was 
rejected. After dispossession, on 13-6-1949, they 
petitioned the highest Executive in this State 
at that time, the Administrator. The Chief 
Commissioner took it up on 3 3-1950, and after 
bearing the applicant also, set aside the Depuly 
Commissioner's order by whiob the applicant’s 
bid was acoepted, and ordered that on the pay. 
ment of the same amount the tenants in posses, 
aion at the time of the eale should bo reinstated. 
The applicant alleged that his was the proper 
sale and he had invested money in improve¬ 
ments. This was not heeded to. Accordingly, 
on 1-6-1950, the opposite party Kesho Prasad 
and others were pnt into possession. After that 
we have this application and the proceeding 
under 8 . 145, Criminal P. C. 

[ 8 ] To summarise the foregoing: Tbe entire 
matter was one executive proceeding in respect of 
settlement and sale of land under the Rewa 
Code. This was within the provinoe of the Chief 
Revenue Authority eubjeot (according to the 
applicant) to Government control. Certain 
authorities had powers of review under S. 803 
of the Code. In addition, under s. 805 of the 
Code the Darbar had complete powers of review. 
|ing or rescinding any order. The applicant got 


the land not by a Government order, but by a 
note by tbe Revenue Minister, which under tie 
Vindbya Pradesh Covenant, the rules of bu;i. 
ness, and all constitutional practice is mere 
advice and not order. Ou the merits it was 
based upon the reo'mmendation of the Revenue 
Commissioner, which was highly inequitable! 
and altogether in contravention of s. 47. 

[9] On the other band, the order by the Chief 
Commissioner was passed after hearing both 
the parties. By the order no. 963(p) dated 29-12- 
1949 the Chief Commissioner began to exercise 
all the powers of the Raj Pramukh. The Raj 
Pramukh himself was exercising all the powers 
of the Durbar. It has been argued on behalf of 
the applicant that the powers of the Durbar were 
exeroisable by the President alone, and unless 
there was a delegation on this behalf under 
Art. 239 (l) of the Constitution, tbe Chief Com- 
missioner could not exercise those powers. Tbi 3 
is wrong. The powers of the Rij Pramukh 
were made over to the Government cf India, at 
that time, in otter words, the Governor-General 
in Counoil. By the order above referred to, tho 
Governor-General in Counoil made over those 
powers to the Chief Commissioner Yindhya 
Prad-eh on 29.12-1949. Even after the Constitu¬ 
tion came into foroe on 26 M950 all tbe rules 
and laws in force at the beginning of the Cons¬ 
titution continued in force unless repugnant to 
tbe Constitution. Artiole 53 (3) (a) clearly 
provides that: 

“nothing io this article shall be deemed to transfer 
t) ihe President any fuooUons conferred by any exist- 
ing law of the Government of any State or other 
authority." 

Thus even after the new Constitution oame into 
foroe tbe Chief Commissioner continues to exer. 
cise all the powers of the R»j Pramukh. It 
appears that from time to time the President 
has nominated ihe Chief Commissioner as such 
and such authority under snoh and such law 3 
If any euoh appointment of the Chief Commis¬ 
sioner is incompatible with the powers exerois- 
able by him as successor to the Rtj Pramubb, 
then the latest order by the President would 
prevail. For example, if by an order the Presi- 
dent directs that tbe Chief Commissioner shall 
be tbe Chief Revenue Authority, then after that 
dale he oannot exercise tbe powers under B. 80S 
of tbe Rewa Code. But be oan exeroise the 
powers of review under S. 303 in that new capa¬ 
city. The Chief Commissioner’s order dated 
8 3-1950, being a competent one urder 8. 305 of 
the Rewa Revenue Code was a valid one. That 
order is also equitable beoause tbe dispossession 
of the tenant in possession in spite of his readi. 
ness to pay tbe highest bid wa3 not only un. 
supported by any proper order of Government 
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but also it was in violation of a mandatory 
provision of the Code. 

[to] For thes9 reasons this Court cannot 
issue a writ either of certiorari or of prohibition. 

(Ill In addition, as I have noted in the 
begiruiDg it is purely an executive aot and not 
even quasi-judicial one. Again, the matter bas 
already been taken up by ordinary Court at the 
choice of the applicant himself. 

fi2l Considered in any manner whatsoever, 
no case Las been made for issue of a writ. The 
application is dismissed with costs to the Govern¬ 
ment at Rs. 1CD. 

[ 13 ) As this involves a eu'estautial question 
of law about the implications of Art 226 of the 
Constitution, and the constitutional position of 
the Chief Commissioner, leave is granted for 
appeal to the Supreme Court. 

V.B.B. Application dismissed. 
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Firm Matadin Vishwanath — Applicant v. 
V. P. Uo':ernmer.t and anothtr. 

Miss. App'.o. No 41 of 1050, D/ 11-12 1950. 

(a) Sales Tax - Vindhya Pradesh Sales Tax 
Rules (1550). Rr. 53 (4) and 57 _ Auack on basic 
principle ol assessment ol sales tax - Appeal or 
revision, it convenicnt-Resort to procedure under 
Art. 226 oi Constitution. 

Where the aggrieved parly challenges the manner ol 
a=’e e 3 ment. or a'detail in accounting, or a question of 
fact about ibe quantities and prices ao appeal or revi¬ 
sion is a very proper provision, bul when the attack is 
on the ba'ic principle of assessment an application in 
revieion. or an appeal is not very helpful and the 
aggrieved party can have resell to the procedure under 
Art. 226 of the Constitution. l™ra 6J 

(b) Sales Tax — Vindhya Pradesh Sales Tax 
Ordinance (II [2] ol 1949) - Imposition oi sales tax 
on articles exported -Legality. 

The customs duty levied in the Vindhya Pradesh on 
25 1-1950 is not identical with the tales tax referred to 
in the President's C. O. No. 7 of 26 1-1050. Therefore, 
einco co sales tax was actoally levied on articles 
exported from the Vindhya Pradesh on 25*1-1950 im- 
position of the sales tax on articles exported from the 
Vindhya Pradesh territory 13 illegal. [Para 9] 

Janki Prasad-f or Applicant ; Advocate-General- 
for the Government. 

Order—This is an application under Art. 226 
of the Constitution by Matadin Vishwauath ,a 
firm of merchants at Harpalpur against the 
Chief Commissioner, Rewa, and the Sales Tax 
Commissioner of Rewa. Tue grievance is that 
the Sales Tax Commissioner has impos’d sales 
tax not only on sale3 for consumption within 
the Vindhya Pradesh, but also on sales on the 
goods exported immediately after purchase for 
consumption outside this Slate. The applicant 
urges that this is ultra vires, and is not per¬ 


mitted, even by the President’s Sal@3 Tax Order 
C. o No. 7 of 26 1-1950, as immediately before 
the commencement of the Constitution no sales 
tax was levied in the State of Vindhya Pra- 
desb. He wants that this Court should make a 
declaration to that effect, and consequentially 
issue a direction of the nature of mandamus and 
prohibition callirg upon the opposite party not 
to levy any sales tax on the goeds sold and im¬ 
mediately exported (or consumption outside the 
State. 

[2] The opposite party having entered ap. 
pearatce, have advanced the three-fold argu- 
meat agaiDst the issue of any writ or direction. 
Firstly, the opposite party allege that the appli¬ 
cation is one not in good faith as the applicant 
is trying to dodge payment of sales tax even on 
goods sold for consumption within the Vindhya 
Pradesh, upon which, aubjeot to the exemptions, 
the tax is payable in any event. 

[3] Tue seoond argument is that, the appli¬ 
cant has got another remedy by on applica¬ 
tion in appeal before the Board of Revenue or 
in revision. 

[4] Thirdly, the position taken is that the 
Sales Tax Ordinance was the law of the \indhya 


’radesh even from before the commencement 
f the Constitution. No doubt, it is brought into 
orce by a notification on 31-4-1950, in which it 
vas clearly provided that there would be no 
xemption of sales tax on any article which is 
old for export. The opposite party admits that 
to sales tax, actually so-called, was being levied 
n the Vine bva Pradesh immediately before the 
lommencement of the Constitution; but a so- 
•ailed custom duty was being levied on articles 
sxported. On the 1 st April, the levy of customs 
;va 9 dropped and the sales tax, including that 
m export, was imposed. Thu3 a tax, though 
lifferently named, of the same effect and tnct- 
Jence as the sales tax on exports, was being 
levied immediately before the commencement 
3 f the Constitution. So, this levy is justified by 
the President’s order. 

[ 5 ] These points may bo examined one by 
one. Whether or not the applicant is trying to 
evade payment of any sales tax is of no ega 
significance here. If this Oourt declares that 
eales tax on exports is ultra vires, it doe not 
at all prevent the authorities from realising 
gales tax on sales within the State of ^.ndhya 
Pradesh. The danger lies in the possibility ot 
the assessee’s describing as sales for expor ones 
for consumption withiD the State. It is cle y 
understood that the discussion in tbia case ia 
restricted only to the sales for export, in other 
worde. where the thing is ordered {rom °“ t ; ld 
the Vindhya Pradesh and is despatched ttere, 
or is purchased and immediately exported witn 
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the assistance and the knowledge of the vendor. 
It is entirely open to the Sales Tax authorities 
to take all precautions against false descrip¬ 
tion and tax dodging. They can call upon the 
assessee to pay the sales tax on all sales, subject 
to his satisfying the authorities that so much of 
the sale was exported, and claiming refund of 
the corresponding portion of the tax. It would 
be for theasseseee to prove that so muoh of such 
and such out of the 3alea was exported. 

[6] Coming to point No. 2 , the notes at the 
end of Note No. 2 of the Sales Tax and Excise 
Department dated 31-3.60 reads thus : 

(2)“There shall be noexemption from eaie^taxonany 
commodity whatsoever, if it Is exported from this 
State.” 


That being an order by the Sales Tax Com. 
misaioner, it can be only taken up either in 
appeal to the Board of Revenue under R. 53, 
c). 4 of the Sales Tax Rules, or in revision under 
R\ 57. The difficulty is that this is a reourring 
demand made in every quarter. An appeal is con- 
vt-nient on a notified assessment of demand, but 
when it is a challenge of the power to make any 
assessment at all for oertain olasa of sales or 
purchases it ia not very convenient, as it will 
have to be filed every quarter. As for the revi¬ 
sion it would be for an error or mistake patent 
on the face of the record. Again, there ia a 
further difficulty that neither an appeal nor a 
revision would be entertained unless the tax 
assessed is paid up. Where the aggrieved party 
ohallengo3 the manner of assessment, or a detail 
in accounting, or a question of fact about the 
quantities and prices, this is a very proper pro. 
vision, bat when the attaok is on the basic 
principle, an application in revision, or an appeal 
is not very helpful. Ultimately, it has to come to 
High Court under s. 23, V. P. Sales Tax Ordi¬ 
nance. The applicant wants the same authority 
to do in a summary manner, under Art. 226, 
what it has to do in a roundabout way under the 
Ordinance. Either way, the High Court ia to 
have the last say on the legality or otherwise of 
the impost; the procedure under Art. 226 of the 
Constitution is muoh simpler and quiokor. 

[7] Point No. 3. Coming to the main point 
in issue the question is whether the customs duty 
tba^t was being levied till 31.3-1950 was really a 
fifties tax in tbeeense it is used in S. 2 of thepreau 
dents o. o. no. 7, so that it can continue to be 
levied uptll 81-8-1951. Article 266 of tbeConstitu- 
tion envieages three classes of Balts. Firstly, sales 
within the same State, that i P to say, the oom- 
modity is purobased and consumed within the 
same State. This being a State subjeot (item 54 , 
List S, soh. 7 ), and there being no bar under 
this Artiola, States Governments oan undoub¬ 
tedly bring it, Secondly, is the oaae in whioh an 
1951 Y. P./2- 


article is purchased in State (A) but is sent into 
State (B) and consumed there. For the con¬ 
venient administration of any sales tax, and to 
avoid endless argument about the time and 
place where the sale and purchase was complete 
there is an explanation. Under Art. 286 (l) (a) 
sale-tax cannot be levied on this unless there iB 
some enabling proviso. At the commencement of 
the Constitution several States had been levying 
this and had budgeted on that basis for the 
financial year ending on 31 3-1951. By the opera¬ 
tion of Art. 286, ol. 1 (a) the normal expectations 
of the Finance Departments of those States 
would be upset and they would be faced with a 
sudden defioit. To enable them to readjust the 
finance and to save them from dislocation the 
President promulgated c. o. no. 7 in accordance 
with the proviso to Art 266. 

[8l Thirdly, articles imported into or export, 
ed from India may pass through one or more 
States, bsfore reaching the consumer or the port, 
as the oase may be. This may be called entra- 
port trade. Articles passing through any State 
entie-port are not assessable to sales-tax under 
Art. 286 (1) (b). The eecond type, and the third 
type where there is more than one State between 
the port, and the destination or origin, as the case 
may bo. are inter-State commerce. By virtue of 
the proviso, the President has passed the o. 0 . 7 
enabling the States to continue levying sales-tax 
on inter-State commerce also, till 31-3- 1961 . The 
essential condition for applying this order is the 
actual levy of sales-tax, as such, on these com¬ 
modities. 

[9] In the Vindhya Pradesh the position is 
the following : On 10-1-1949 the then Rajpra- 
mukb of the United State of Vindhya Pradesh 
promulgated an ordinance no. ii (2) of 19,9 and 
published it in the ViDdhya Pradesh Gazette on 
January i960 (1949?) to enable the levying of 
aalea-tax in this State. It was to extend to suoh 
areas as may be notified by the State Govern- 
ment in the Government Gazette. Accordingly, 
on 28-3 i960 the Chief Commissioner ordered 
that the Ordinance shall apply to the whole of 
the Vindhya Pradesh with effect from 1-4-1960. 
In pur3caDoe of this order the Sales Tax 
Commissioner published Notification no. ii 
Betting out details and rates and declaring that 
there would be no exemption on artiole3 export¬ 
ed. Between the promulgation of the Ordinauoe 
by the Rajpramukh and its application by the 
Chief Commissioner, the Constitution has com¬ 
menced. Admittedly, no sales-tax was being 
levied or was leviable on 28-1.1950. In faot on 
that day the Sales Tax Ordinance itself had’not 
been brought into operation in any part of Vin. 
dhya Pradesh. The opposite party’s argument ia 
that there waa a customs duty imposed on ex. 
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ports; since the incidence and the effect of the 
customs duty were identical with those oi the 
eales-tax C. 0. No. 7 by implication cover3 this 
case also. It is difficult to agree. A customs duty 
is altogether different from a tax on sales and 
purchases. In fact, the Constitution itself take3 
up the question of internal customs in another 
part in which Art. 305 enables certain States to 
continue levying it. Vindbya Pradesh, since 
29-12-1949, being a State in Part C cannot get the 
benefit of Art. 306. Sales-tax implies change of 
ownership, while customs duty implies only 
ohange of location. One may be taking his own 
property across the border, and may still be 
liable to cu3tom3 duty. An outsider purchasing 
it within one State and taking it into another 
State may be liable to sale3-tax if levied, when 
the ownership passes to him, and again to cus. 
toms, if leviable, when it changes location. So, 
it is fallacious to argue that the customs duty 
levied in the Vindbya Pradesh on 25-1 1950 is 
identical with the sales-tax referred to in the 
President’s C. 0. No. 7. In the result, since no 
sales-tax was actually levied cn articles exported 
from the Vindbya Pradesh on 25-1-1950 imposi. 
tion of the sales-tax on articles exported from 
the Vindbya Pradesh territory is illegal. 

[10] I, therefore, order that the second party 
cannot legally levy any sales-tax on articles 
purchased within Vindhya Pradesh and exported 
for consumption outside, and I direct them not 
to levy the same. The second party, however, 
is entitled to take all administrative precautions 
to stop evasion under false description of the 
destination of the goods sold or purchased. 

[ 11 ] As this involves a substantial question of 
law in the interpretation of Art. 226 of the Con¬ 
stitution and c. 0. No. 7 of tbo President, leave 
is given for appeal to the Supreme Court. 

V.R.B. Order accordingly. 
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Bdijnath Dharamdass and another — De¬ 
fendant— Appellants v. Hiraman Ram Rasik 
—Plainti fi— Respondent. 

Second Appeal No. 157 of 1950, D/ 3-M951. 

Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (XIX [19] ol 1946), 
S. 2 (4)—Retrospective operation — Restitution of 
conjugal rights —Husband taking second wife. 

A wife superceded by a second marriage ^ the hus¬ 
band, whether before or after the Act XIX [19J of 
1946, is entitled under S. 2 (4) to separate maintenance 
and a separate residence. Conversely, if a superseded 
wife U living separately frem her husband this prevents 
the twice married husband from getting a deoree for 
restitution of conjugal rights: A. I. B. (87J 1950 Mad. 


A. I. R. 

321, Appro, and Fell. ; A. I. R. (37) 1950 Nag. 33, 
Dissent. [Paras 7 and 8] 

Lai Yadvendra Singh—for Appellants ; Moti Lai 
—/or Respondent. 

Judgment. — This is an appeal by the wife 
and her brother defendants, in a suit by the 
husband for the restitution of conjugal rights. 
By its decree the first appellate Court has 
ordered the brother not to obstruct the wife in 
going to her husband, while the woman-defen¬ 
dant herself is to go to her husband and grant 
him conjugal rights. 

[ 2 ] The only point for consideration at this 
stage is whether in view of the ptovision of 8. 2 , 
cl. (4), Hindu Married Women’s Right to Sepa¬ 
rate Residence and Maintenance Aot (XIX [19] 
of 1916) the decree passed by tbe learned Dis¬ 
trict Judge should not be set aside. 

[3] The plaintiff-respondent and the woman- 
appellant were married husband and wife; but 
some years ago the woman came away from 
her husband, and shortly after, he married a 
second wife. Toe husband says that this first 
wife was too ill to look after the house-hold, or 
even to nurse her own childron, and, therefore, 
she advised him to take another wife. Things 
were quiet for some time, but recently the res¬ 
pondent tiled a suit for restitution oi conjugal 
rights. The learned Muneif dismissed it on the 
ground that 8. 2 , cl. ( 4 ) of the said Act ruled out 
a decree grant of conjugal rights when the hus¬ 
band has married again. On the other hand, the 
learned District Judge held that tbe said law did 
not debar the granting of a decree in tbe pre¬ 
sent case. He accordingly granted a decree. 

[ 4 ] Section 2 of tbe Act aforesaid does not 
deal with conjugal rights as sucb, but enume¬ 
rates tbe grounds upon which a married woman 
can insist upon a separate residence and main¬ 
tenance irom her husband. Six portioular grounds 
have been given, all of which are worded in tbe 
present tense. The seventh is a residuary clause. 
If on the ground that the husband marries 
again, a wife can refuse to live with the husband 
in the samo house and claim maintenance, it is 
only logical that in the same circumstances the 
husband is not entitled to compel her to live 
with him as his wife. In the present oase, the 
wife has not yet asked for maintenance, but sho 
may. In fact, the suit was filed shortly, after 
the said Act wa 3 brought into force in this 
State, but the woman was living separately 
from the husband from before. In case Act XIX 
[19] of 1946 is applicable, she would be entitled 
to ask for separate reeidenoe and maintenance, 
a 3 soon a 3 the new wife come3 in. In this suit 
also tbe wife give3 the same ground aa her 
justification for her refusal to go and live with 
the husband. It will be really meaningless, 11 by 
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a decree the Court were to compel her to go 
back, only io liod fcbat she ia forthwith entitled 
to ask for a separate residence and maintenance 
under 8. 2 (i) of Act sis [193. 

Col In the latest edition of Mayne Hindu Law 
by Mr. (now Mr Justice) N. Ohandrashefebar 
Iyer the same opinion has beeu noted: 

“It is, therefore, clear that after the passing of this 
Aot taking a second wiie would by itself b? a ground 
for refusing restitution of conjugal rights.” 

[6] On behalf of the husband.respondent it ia 
argued that the provisions of s. 2 , cl. (4) of the 
Act cannot act retrospectively. In this State the 
Act came into force cn 15.6-1950. Admittedly, 
the husband bad taken the eeoond wife long 
bofore that. This point has been discussed in 
two recent rulings, In the ruling reported in 
Mt. Sukhribai v. Pohkalsingh, A. i. a. (37) 
1960 Nag, 33 : (I. L. It. (1960) Nag. 196) it wae 
held that this does not act retrospectively, 
because the wording of cl. (4) is bo cut down its 
application to those cases in whioh the husband 
marries again after the date on which the Act 
became law. This conclusion was arrived at 
after an elaborate discussion of whether Act 
XIX [19] of 1946 is declaratory or remedial. 
Discussing the difference between the two types 
of legislation, the Court came to the conclusion 
that the said Act was not declaratory in the 
strict sense of the term, because before the Act 
came into force neither Hindu oustom nor 
statute law allowed a wife to live separately 
from her husband, if he married a second time. 
In the view of the Nagpur High Court it is this 
defect that the law remedies, and is, therefore, 
remedial. Once it is remedial that High Court 
follows it by the recognised principle that 
remedial legislation can aot only retrospectively. 

[7) In the ruling reported in Lakshmi 
Ammal v. N arayanaswamy Naicker, A. I. R. 
(57) 1960 Mad. 321 : (1950-1 M. L J. 63) a diffe¬ 
rent view was taken. That High Court did not 
enter into tho question whether the Aot was 
remedial or declaratory. All the six specifio 
clauses in s. 3 are in the present tense. "Marries 
again in ol. (4) has not been used with refe¬ 
rence to a particular point of time, but merely 
as a description of the husband’s position as 
being twice married whether before the Aot came 
into force, or after. If, at the time either the 
wife seeks separate residence and maintenance, 
or the husband claims conjugal rights from the 
wife, the husband happens to be twice married, 
then s. 2 , ol. ( 4 ) will oome into operation. A 
wife superseded by a second marriage of the 
husband whether before or after the said Aot 
xix [ 19 ] is entitled to separate maintenance and 
a separate residence. It is a direot oorollary 
from this that suoh a wife oannot be compelled 


to go, and live with the husband. In other 
worls, 6giin?t such a wife no restitution of 
conjugal rights can be granted. 

[8] Studying the Act as a whole, I would 
follow the Madras ruling rather than that of 
Nagpur. In fact, s 2 , cl. ( 4 ) of the Act is a far 
reaching measure. The law does nst go so far as 
to declare illegal a man’s marrying again in the 
lifetime of the first wife. Had it done so, the 
disability imposed by it oannot act retrospecti¬ 
vely. It does, what is obviously the second best. 
From the date the law comes into force it arms 
the superseded wife with a new weapon whioh 
customary Hindu law did not grant her. It 
enables every wife, in the status of supersession, 
to choose, whether sho would continue to live 
with the husband or g6t what virtually amounts 
to a judioial separation. Conversely, if a super- 
seded wife is living separately from her hus¬ 
band thi3 prevents the twice married hnsband 
from getting a deoree for restitution of conjugal 
rights. 

[9] On this view, the plaintiff.re3pondent was 
not entitled to a decree for conjugal rights. 

[ 10 ] In the result, the second appeal is allow, 
ed and the judgment and the decree of the 
lower Court are set aside, costs to the defendant 
throughout, pleader’s fee of 5 per cent, in eaob 
of the three Courts. 

V-B.B. Appeal allowed. 


[C. N. 6.] 
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Sikhar Chand and others — Applicants v. 
Bank of Baghelkhand and others — Opposite 
Party. 

Civil MIsc. Applns. Nos. 47 and 30 of 1950, D/- 
20 12-1950. ’ ' 


v-uuMiiuiion 01 inula, Art. 14-Classification 
on basis of status. 

Equality before law or equal protection of law does 
not oxolude classification on tho basis of diflereoco Id 
status Corporations can be treated separately from 

r^ , 7 l< : Da i 9, .v Seot,ons 3 aDd 4 of iho Ordinance (LVU 
[57] of 1919) do not offend against Art. 14. 

(b) Constitution of India, Art. 31 - Realization 
of dues under Ordinance (LVII [57] of 1949). 

T u®» P u r0 °*, dure by whioh ,h0 dolors of the Bank ol 
Baghelkhand are likely to bo deprived of their pro¬ 
perty under 8. 8 of the Ordinance (LVII [57) of 1949) 
•s In accordance with law-they being the Ordinance and 
Rewa State Demand Rales of 1936. [Para 12] 

dUy* 0r(UnanCe (LVI1 t 57 3 of 1949), S. 5 _ Vail- 

Section 6 of the Ordinanoe (LVU [67] of 1949) does 
not violate any fundamental right. [P Bta jgj 
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Lai Guruprasnya Singh (in No. 47) and Eanuman 
Pd. mu No. 30)—lor ^ppUcan^s; Maheshwari , Prasad , 
Advocate General-for the State. 


Order—The same points being raised in both 
application they have been heard together and 
disposed of by one judgment. 

[ 2 l The applicants in both the cases are 
debtors of the Bank of Baghelkhand against 
whom certificates have been filed on its behalf 
for the realisation of certain loans advanced to 
them sometime daring the period between 
16-6-1942 and 14-7-1943 and renewed or acknow¬ 
ledged from time to time by the borrowers. The 
prayer in both the caees is for a direction of the 
nature of prohibition under Art 226 of the Con- 
stitution to the respective Revenue authorities 
enjoining them from proceeding with the execu¬ 
tion of certificates. The ground alleged is that 
the law under which the Bank of Baghelkhand 
has been empowered to realise these loans as 
arrears of revenue is invalid beoauso of repugn¬ 
ance to Arts. 14 and 31, cl. (l) of the Constitu- 
tion. 

[3) The Bank of Baghelkhand as such was 
founded in 1933; but it was the continuation of 
the business activities of an association found in 
1932, and called “Bankers” working under the 
control of the Durbar. By an order dated 19-10- 
1932 the “Bankers” were allowed to collect their 
dues as public demands. The same privilege was 
given to the Bank of Baghelkhand by virtue of 
an order dated 1-5-1950. Till the year 1942 the 
Bank of Baghelkhand had continued to exercise 
the powers of realising its dues as publio demand, 
by what is popularly called the certificate pro¬ 
cedure. In 1936, such demands became recover¬ 
able according to the State Demand Rules 
providing for hearing objections, and appeal from 
the Certificate Officers' decisions. 

[4] On 16-6-1942 the Administrator, then in- 
charge of the State Government, ordered that 
in future the Bank dues should not be realised 
as State demands; but like any privato claim, 
through the ordinary civil Courts. On 14 7-1943 
the Administrator modified his order; and pro¬ 
vided that arrears and loans of a period before 
16-6 1942, may bo realised as public demands; 
subsequent claims alone would be recoverable 
by the ordinary civil process. 

it] In 1946, about three years after the Ad¬ 
ministrator’s second order one difficulty was 
pointed out. Many loans advanced by the Bank 
were ronewed from time to time; in most cases 
it was only a step-in-aid to save limitation. Now 
the Durbar made it dear that loans renewed 
subsequent to 16-6-42, if originally advanced 
before that date, would continue to be recover¬ 
ed under the State Demand Rules. 


[6] After April 1949 the Rewa State was in¬ 
tegrated with a number of other States and 
came to be called the United States of Vindhya 
Pradesh. The Rajpramukh was the Chief Exe. 
cutive Authority, but was given power to legis¬ 
late by ordinance till a Legislature was formed. 
Till the Rajpramukh retired on 31-12-1949 there 
was no Legislature. After 1-1-1950 all existing 
laws in Vindhya Pradesh including, of course, 
the ordinance promulgated by tbo Rajpramukh 
continued to be in force. 

[7] On 39-12.1949 the Rajpramukh promulgat. 
el the ordinance No. LVll [673: Es. 3 and 6 run 
thus: 

3. Realization of the dues of the Bank of Baghel¬ 
khand under the State Demand Rules. 

“All advances made by the Bank of Baghelkhand 
between 16-6-1942 and 14-7-1943 eball be treated as 
State dues and realized through the Revenue Depart¬ 
ment of the Vindhya PradeBb Government under the 
Rew& State Demand Rules, 1936, as made applicable 
to Vindhya Pradesh by virtue of the Vindhya Pradesh 
Application of Laws Ordinance No. IV [4] of 1948, ag 
amended by (Ordinance No. XX (20] of 1949) V. P. 
Application of Laws (Amendment) Ordinance dated 
10-4 1949.“ 

5. Bar of suits and the jurisdiction of Courts. 

“No Court or other authority In Vindhya Pradesh 
phall quest on the validity of the action or proceedings 
taken in accordance with the provisions of S. 3 above 
and no suit ehall lie againet the BaDk of Baghelkhand 
or any officer of the Government in respect of anything 
done or omitted to ba done bona fide in the realization 
of the dues aa mentioned in that section.*' 

Section 4 is only an amendment of a consequon- 
tial nature. Thus the loans advance! between 
16-6-1942 and 14-7-1943 are also made realizable 
as State demands. 

[8] The applicants’ grievance was that this 
takes away equality before law, and equal pro- 
tection before law, because while a privato cre¬ 
ditor has to go to the civil Court, the corporate 
person called the Bank of Baghelkhand is able 
to get the help of the State Demand Rules. It 
is also alleged that in the execution of these 
certificates the applicants are sought to be de¬ 
prived of their properties against the provisions 
of law. 

[9] Article 14 includes the two phrases “equa- 
lity before law” an expression of English Com. 
mon Law, and also "equal protection of law” 
which is the wording in the American Consti¬ 
tution. The word'person’if interpreted according 
to the General Clauses Act may include a cor¬ 
poration also. The entire question then comes 
down to this; whether any person, individual, 
or a corporation, can in view of th6 quantity of 
the business dealings handled by it, or Govern¬ 
ment's risk in or guarantee of its business, or 
the fairness and efficiency of its methods and 
accounting, or any other special reason, be em¬ 
powered to realise its dues by the summary 
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proceedings indicated for public demands and 
popularly called the certificate procedure. For 
example, all over the country, certain very big 
and exceptionally well-run zamindaris are, in 
the interests of ryots themselves, given certifi¬ 
cate powers, for rent realisation aiter examina¬ 
tion of their hooks and management by the 
authorities. Similarly, the court-of-wards, keep¬ 
ing charge of the person and ths property of a 
disqualified proprietor has been given in many 
cases certificate powers. Railway Companies 
are often given powers of enforcing their de¬ 
mands and realizing their does more promptly 
and effectively than individual, or smaller pub¬ 
lic carriers like carters and motor-truckers. 
Sometimes, solicitors and attorneys as indivi¬ 
duals are given effective powers to recover their 
dues from clients instead of having to run to 
Courts. Co operative credit societies are given 
special powers for realization of their dues. 
Equality before law, or equal protection of law, 
does not at all imply absolute equality and does 
not exclude classification on the basis of differ, 
ence in status. Corporations can be treated 
separately from individuals. Speoial privileges 
can be given to particular enterprises or em¬ 
ployments in the interest of eoonomio stability 
and general welfare. 

[ 10 ] Whether a particular corporation or 
individual should be given speoial facilities has 
to be necessarily decided by the Legislature, or 
other rule-making authority. Obviously, the 
special powers should be conducive to the pur. 
pose for which the corporation was established 
and cannot be given arbitrarily. 

[ill In this oase, owing to the speoial circum¬ 
stances of being in economically primitive state, 
the Bank of Baghelkhand had been given certi¬ 
ficate powers for sometime. After about 10 or 
11 years, the Administrator was of the opinion 
that the powers were unnecessary. He cancelled 
them but after one year, had to modify it as he 
found that interested parties were seeking to 
misapply his order. The Rajpramukh aoting as 
the legislative authority, enacted that the bank 
would continue to exercise certificate powers for 
loans advanced till the date of the eecond order 
of the Administrator. This oannot be said to be 
arbitrary. I hold, therefore, that Ss. 3 and 4 of 
the Ordinance No. Lvil [57] of 1949 do not 
'offend against Art. 14. , 

[12] As for Art. 31 the procedure by whioh 
the applicants are likely to be deprived of their 
property is in accordance with law, that is enac¬ 
ted law—they being the ordinance LVll [67] of 
1049 and State Demand Rules of 1936. 

[13] As for B. 6, whioh takes away jurisdic¬ 
tion of other Oourts, it is obviously no viola¬ 
tion of any fundamental right. In fact, without 


such a provision the authorities executing the 
certificate cannot function at all; the bank filing 
a certificate will derive no advantage from the 
special procedure, if it is called upon to prove 
it3 claim in the ordinary oivil Court, 

[W] Whether a private bank, as a matter of 
public policy, should be given certificate powers 
is a general question. In economically advanced 
communities where banking habit- i3 widespread 
such special powere would be unnecessary. Even 
iu Rewa, for the period after 1943, there is no 
special power. As for the earlier period, the cir¬ 
cumstances of that time, the guarantees given 
by the durbar, and the sheer novelty of hanking 
methods, justified the grant of certificate powers. 
At any rate, I am not prepared to hold that the 
grant was arbitrary. 

[ 16 ] This special power does not offend against 
the principles of equity and good conscience, or 
even the general criteria which certain American 
Courts have held to be essential for a "due pro¬ 
cess of law". As far as a claim by a creditor 
goes the debtor should have an occasion to be 
heard by an independent authority other than 
the creditor. According to the State Demand 
Rules the authority filing the certificate would be 
head of Department and he would forward it for 
execution to the Revenue authorities. By the 
rules governing the Bank of Baghelkhand the 
executing authority is the Chairman of the 
Managing Board. He is not a servant of the 
Bank or a share-holder. He is the Finance Sec¬ 
retary to Government. Under 3. 5 of the rules 
the certificate debtor can record bis objection 
before this authority. The latter should give a 
finding after hearing witnesses and recording 
evidence, and is a revenue Court for this purpose. 

[16] Under S. 6 this order is appealable to the 
higher authorities in-charge of the department. 
In 1936 suoh authorities were oalled Ministers. 
Now they are oalled Commissioners. Thu9 the 
certificate debtor against whom no Dew liability 
is oreated, but whose standing liability is sought 
to be enforced by a summary procedure, has 
still got the right of hearing before a revenue 
Court, and iD addition a right of appeal. 

[17] I, therefore, hold that the powers gran- 
ted to the Bank are not arbitrary and do not 
offend the provisions of any article in Part ill 
and are being exeroised aooordiDg to law whiob 
give a hearing a3 well as a right of appeal to the 
certificate debtor. 

[18] Finally, the ordinance LVII [67] of 1949 
does not create a new liability; it provides a 
speoial procedure for the enforcement of a pre. 
existent liability. Suoh provisions of a procedural 
nature oan operate retrospectively. 1 

[19] An examination of the circumstances in 
whioh these applications havo been filed also 
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shows that the applicants are only trying in bad 
faith to avoid paying their debt3 by one method 
or another. The applicant in Miss. Appln.No.47 
Sikhnr Chand Jain has had a long correspon- 
dence with the Bank authorities. By offering tc 
pay up within certain dates, he has had accom¬ 
modation from the Bank. Again and again, he 
had defaulted, or bad paid small amounts a^d 
asked for further accommodation. An amount is 
still outstanding, and having got accommoia. 
tiou for its payment he now comes to this Court 
questioning the procedure by which toe Bank 
can recover it. 

[70] The applicants in Misc. Appln. No. 30 
have contested the certificate, have filed objec¬ 
tions, which have been heard and dismissed. 
Already some of their properties have been 
attached. At this stage they have come to this 
Court for a direction. Both of them have eug. 
gested that the accounting has been wrong and 
part or whole of the loan is timebarred. These 
are matters thuo this Court is not called upon to 
decide. Tni3 should be taken in the objections 
under 8. 5, or appeal under s. 6, State Demand 
Rules. 

[ 21 ] In the result the applications are with, 
out sub.Unee and are dismissed. The applicants 
in each ca°e should pay to the opposite^party 
(State ofVindhya Pradssh) hearing C 09 t of R9.50. 
As a substantial question of law i9 involved 
In regard to the interpretation of the Art. 14 of 
the Constitution leave is granted for appeal 
under Art. 132 (l) of the Constitution. 

D.H, Applications dismissed. 


But by virtue of its being a superior Court of record 
it ha? inherent power to punidh for contempt of sub- 
ordinate Courts. [Para? 18, 20] 

Anno. Contempt of Courts Act, S. 2 N. 1. 

(b) Contempt of Courts Act (1926), S. 1 — Con¬ 
tempt of Court ~ Whit amounts to — False and 
mischievous allegations accusing the entire judi¬ 
ciary and Courts oi V. P. of corruption and that 
the level or the standard o; the judicial department 
has iallen very Ionv amount to contempt of Courts 
as they are calculated to lower the entire judiciary 
in the estimation of public and obstruct the fair 
administration oi justice. [Paras 4 and 8] 

Anno. Contempt of Courts Act, S. 1 N. 3. 

Advocate-General — for the Government ; Lai 
Guruprasnya Singh—/or Opposite Party. 

Judgment. —This is a proceeding oalling 
upon the opposite party to show cause against 
punishment for contempt of the Courts in 
Vmdbya Prade3b in general and in particular 
of the Court of the Mausiff Magistrate in which 
he is being tried in a case under S. 500, Penal 
Code, against him. 

[ 2 ) He has shown cause and ha9 in a subse¬ 
quent petition tendered an apology to this 
Court. Before deciding whether, and to what 
extent, tbo apology should be ao:epted in miti. 
gation of the contempt the position has to be 
examined in regard to the powers of this Court 
for punishing ol contempt, against itself, and 
also of contempt of subordinate Courts commit¬ 
ted ex facie curia. 

[3] The facts of the case are as follows: On 
8-11-1950 at a public meeting at the Padamdhar 
Park in Rewa the accused made the epoeob 
attaoking various officers and departments of 
Government. This Court was concerned only 
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Vmdhya Pradesh State v. Sfoi Baij Nath 
Buie—Opposite Parly. 

Criminal Ca 60 No. 85 of 1950, D/• 4-1-1951. 

(a) Contempt of Courts Act (1926), S. 2— Power 
of Judicial Commissioner's Court of V. P. to punish 
for contempt oi itselt and of subordinate Courts — 
Constitution of India, Alt. 215— Judicial Commis¬ 
sioners' Courts (Declaration as High Courts) Act 
(1950), S. 3. 

The Judicial Commissioner’s Court of V. P. is a 
H’gh Court under S. 3, Judicial Commissioners’ Courts 
(Declaration ub High Courts) Aot, 1950, and by virtue 
of Art. 215 of the Constitution of India it has power 
to punieh for contompt of Iteelf. [Para 9] 

Tbo applicability of the Contompt of Courts Aot, 
1926, to Part 'C'^states being very doubtful the Judi¬ 
cial Comi^is3ioner’e Court of V. p. has no power to 
punieh for contempt of subordinate Courts under that 
Act. [Para 13] 


with four passages, attacking the judiciary in 
general, and a certain Court in particular. The 
verbatim reports of tho officer Shri Jai Singh 
D. i. s. along with the short-bani notes and 
an affidavit about its accuraoy were produced 
in this Court by the Advocate-General. The 
opposite party was invited to challenge its cor. 
redness and to confront the reporting officer. 
Ths opposite party Admitted the correctness of 
tho report and declined to cross-examine the 
reporting officer. The extracts this Court is 
concerned with are tbe following, wbioh have 


en given in the notes : 

(a) “To-day we ere examining the posHion of the 
liciary. Now, thiaGovernment is moving about l'ko a 
id elephant. The judiciary also is flinging tho same 
ne. The proper course *is for tho jadioiary to direct 
e Government on the right path, but it is doing just 
0 opposite thing. The increasing corruption woiBee, 
this country ie duo to the judiciary, and most of the 

rruption is in the Courts. . 

(b) For example, I shall tell you a happening of 
0 dava ago. That house yonder in wh.oh eome 
mdey ia living waa to be vacated by notioe by the 

b of tbia month, bat the other day on the 6th or 

e 7th Itself the Munsifl Magistrate ordera that » 
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fb:uld be isx 22 rda:e!T vscs:=3. c-!y tbx; the 
Cc^r; =cTTa^; i= ri^; criers ;d b:is£ tpen i>e 
lrck bz: its m:~eib:=£ -ire reirrved. I-£ UsI- 

r.5 -M&zi-traie bid n3 “aiLirity :o evicx el?:c3j. 

To-dsv ibrre Ere ililt kzv= ed k:r:es. That := 

became cf the^c exre-es iLss ire bsisr perptiraiii id 
ted a be lie f:r ihc ilicsifi-Mag'-nrsts. 

(;) I wistri » es=s;s!i:s t::« sprits] u £S ;~:a 
ie:o czttlzi.zu. Li cy aLsra;::-* £j£ tilie, I l~ 
puLiy, bus Tithes: appointing & wsaLnlra I am 
irg pr^=&:z:ed f:r ail* hie tic 3 . 

(d) If :hir iliriisrau tryitrre (!::detizz**iizz) ceLj 
me Turn I shall ezi: him '±^'. li he does net chime 
b^ atti'.ude towards ms. I ibz'A jz.l him kv hi* eci 
and drag Lin in the Bazar. In Li Vi r : Ante a wi;e 
receive = bribe, cz: she :> & woman, and this cannc: be 
proved. CiniJn:-, the I-teI C f ;be stsciaid ci she 
Judicial Departn-rn; cz= fal’ez vsry izs tcd»v.’ # 

[ 4 ] Tbe oppesite parry hir^ieii ;he 

;octr6=:nei3 o? this rep:::. Extra:: (a) amounts 
to costem;: of all Courts including the hiobes; 
i. e. the preeen: ore. Toes-: are files and mis- 
chievcus and are calculated to lows: the enure 
jndiciary in the estimation of the radio and 
obstruct the fair administration cf justice. 

[5] As for the remarks in (b> the records 
were sens io: and made available to the oppo¬ 
site party. A private party took out a decree a 
considerable t:m= ago for ejectment of an on. 
willmc tenant and evicted him acoorcindv. 
The additions! ilnrs;rf has had nothing to do 
wita it. It is fa’se. and an insult to the eve- 
entiag Lour; to allege that is is actuated by 
ulterior motives. 

l’6j Extract {:) refers to a prosecution by 
rertsin Government servants including the 
Commissioner of the Bbacelkhand Division 
a g a , n.-. the opposite party for a booklet printed 
and publisned by him. We cannot go into t*-e 
ffler.ts of that case. It is absurd to suggest that 
foe C.arts have entertained the complaint to 
avoid an inquiry by a commission. 

[7] Extract (d) amounts to intimidation of 
foe MunrJTltagistrate trying foe opposite party. 
The aJlegatton against foe Mnnsiff’a wife is 
punishable nnder the Penal Code, and is tot 
taken into acccnnt in foe present proceedings. 

. [S] J te ^ secterce alleging that the iudL 

E ry has fallen very low is similar to extract 
viz. it is a contempt against this Court a 3 
U s? a.] tie subordinate Coorta, 

[9] TheJujiciil Comniasianer’a Court, V P 
is a High Court under Jndical Commissionere 1 ' 
Courts (Declaration as High Courts) Act of 
1MO But certain article in chap, v of Fart vi 
of foe Consumtion have been held to be non- 
applicable to foe Judicial Commissioners’ Courts. 
Other articles including Art. 215 apply; this 
article provides that 

hi™ H .1I shaU * a CoDrt 01 rial] 

fc*v* all the poTOs of suah a Court Inelndino tH* 

power to punish lor contempt of itaelf." 8 lbe 
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[ 10 ] This application can be distesed :f with 

reisrence only to the c:n«mp: c: itself in ex- 

triCts (a) and (di. However, this Court has to 
protect a Urge number cf saber: in ate Courts, 
bo:n civil aid criminal which, oc;cr:irg to the 
system prevalent here, are solely under its e:n- 
trcl, for administrative ss well as judicial pur. 
i I: tui ci’jteit li" dc=5 lzi eizi’c 
Court to protect tee subordinate ones"f^m 
coztccp: ccmrzir^d tz f;cu cum, it rhculd 
be mize c.rar so thi: tie G-fei: ilsv b= rems- 
3red by tna Legislature. If. on tie contrary, 
th-.s Court nas euch powers, this must be amrm- 
ed clearly. 

. 11 ] Tms o.ucsuon centre’ round two n:int 3 . 
Firstly, whetner under toe Contemn: of Courts 
Act. 1915, this Court has powers to run’sh for 
contempt 0 : subordinate Courts. Secondly, wte. 
taer by virtue 0 : its ’King * a superior Court of 
recoru , as interpreted by the Courts cf our 
country, it has inherent powers cf protecting 
subordinate Ooun; from contemnt, whether or 
no: there is specie provision in the Ccnten-i 
01 Courts Act. r 

[ 12 ] Superior Ccuta cf record co nr; get 
:-sir powers to ranish contempt either against 
tcsmselves cr against subordinate Courts by 
me Content; of Courts Act. It only dehnes 
and limits the powers of the Courts to which it 
applies in terms. Any Ccur: to which the said 
Act dess net apply hss to depend cn its power* 
which are inherent or have been civea by othe'r 
enactments. Section 2 ( 1 ) of that Ac: previa 
t=at toe Higa Courts established by Letters 
Patent should have the same powers ana autho. 
nty in respect cf contempts of subordinate 
Lourtg as they have in respect of contemots of 
themselves. Sub-s. ( 2 ) anthorises Qief Couria 
to punish contempts of foemse’ws only Tne 
Act does not refer to Judicial Ccmmi« : oner= 
at all. The statement of objects and reasons' 
however, mentions that these Judicial Commit 
Eioners Conrts will have foe same powers o'f 
punishing for contempts committed in regard to 

01 tfca of 

Courts subordinate to them. This indicates an 

in&avprtezH omisrioa; otherwise, ir i 3 of no 
oonseq aence. 

[is] After foe S6fo of January the Judicial Com- 

&re mgh C<m!U r3d “ certain 
a.Pcl6eof the Constitution, including Am 91 s 

But in foe adaptation of foe Contempt cf Courts 

r« we _ haV6 . U3 tba p,ace of ’established by 
Letters Patent foe words ‘of Part A State 1 . AJJ 

foe same, the Contempt cf Courts Act is one of 
foe many Acte extended by Parliament in its 
operahon to Part ‘c’ States as well. As that Act 
‘ “'** ^ wording of adaptato 
apply to foe Part ‘o' Statee this beoomeemean' 
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irgles3. Thi3 Act waa extended to the States 
that were merged with the provinces and the 
schedule containing in it waa adapted fcr the 
Part ‘c’ States also. Possibly, it was an over- 
Isight. Thus, the applicability of the Contempt 
: of Court3 Act (XII [12] of 1926) to Part 'o’ 
States being very doubtful, this Court's power of 
proceeding against contempt of subordinate 
'Courts, cannot be derived from that Act. 

[14] This take3 U3 to the general question 
whether independently of that Act a superior 
Court of record has authority to punish ior 
contempts of subordinate Courts. 

[ 16 ] The case law on this point before the 
1926 Act baa been summarised in text books as 
well as in the Statements of Objects and Reasons 
of the 1926 Act. The Presidency High Courts of 
Madras and Bombay have always held that ss 
the superior Courts of record they bad powers 
to punish such contempts. The Calcutta High 
Court took a different view. The Madras and 
Bombay view was naturally bassd upon the 
powers exercised by Superior Courts in England. 
Dealing with a case of contempt of subordinate 
Court committed before the Act of 1926 the 
Allahabad High Court, A I.R. (IS) 1926 ALL. 628, 
laid down that the Superior Court of Record 
controls and supervises every subordinate Court; 
and this implies a concomitant authority to pro- 
tect them from acts of insult and intimidation, 
which they themselves cannot punish. At all 
events, in regard to the civil Courts the High 
Court had inherent powers of proceeding against 
contempt of their authority. As for the oriminal 
Court 3 under the administrative control of 
Government, the High Court left the question 
open. In this State, a distinction between the 
two classes of Courts does not arise. Elsewhere, 
the separation of the executive from the judiciary 
is not complete; eo the Magistrate Courts are 
administratively under the supervision and 
control of Government; judicially they are under 
the ultimate control of the High Court. In this 
State the separation of judiciary and executive 
being complete, the same officers are Magistrates 
and Munsiffs, and are completely under the 
supervision and control of the Judicial Commis¬ 
sioner’s Court. On the principles of Allahabad 
ruling a superior Court of Record has by that 
very nature, the authority to punish contempt 
of subordinate Courts. 

[16] The chief Court of Oudh took exactly 
the same view. In the ruling reported in Maho. 
mad Yusuf v. Imtiaz Ahmad Khan, A I.R. (56) 
1939 oudh 131 : (40 cr. L. J. 421 F. B.), it came 
to the conclusion that as the only superior Court 
of record in Oudb. under tho U. P. Aot IV [ 4 ] of 
1.925 and 8. 219, Government of India Act, 1935, 
it had inherent powers and authority to protect 


its subordinate Courts, and to prevent inter¬ 
ference with the course of justice in any way 
which may be necessary. According to that 
High Court such authority was necessary in the 
highest degree, and should be exeroised un¬ 
hesitatingly in proper circumstances. 

[17] The Judioial Commissioner’s Court of 
Sind was also of the same opinion. Bind was 
not part of India at the commencement of the 
Constitution and we need not go any further 
into this ruling. The Nagpur Judicial Commis¬ 
sioner’s Court held that it did not possess any 
inherent power to punish for contempt of inferior 
Courts: Mt. Htrabai v. Mangakhand, A. 1 . R. 
(22) 1935 Nag. 46 : (31 N. L. R. 154). However, 
the key to that decision was the finding that the 
Nagpur Judicial Commissioner's Court was not 
a Court of record. Subsequently, the Govern, 
mont of India Act, 1935, 8. 220 makes every 
High Court a superior Conrt of record; sinoe 
then the reasoning in the Nagpur decision has 
oea3ed to apply. 

[ 18 ] There is, therefore, a consensus of judicial 
decisions that a superior Court of record has 
inherent authority to punish for contempt of 
subordinate Courts. 

[19] Tho word ‘Court of Record’ has been 
defined in various English text books, used in 
the Act of 1935 and the Constitution of i960 and 
not defined in Art. 336 or in the General Clauses 
Act, so that we have to look at the English 
definitions. They are unanimous in the opinion 
that a Court of Record has authority to super¬ 
vise and correot subordinate Courts as well as 
the powers of protecting them from contempt. 
In fact, both the powers are mutually dependent 
and supplementary. 

[ 20 ] The result of the discussion is that, in 
my opinion, this Court has powers to punish not 
only for contempt against itself, but also for 
contempt against subordinate Courts. 

[ 21 ] Now, I come to the question of punish¬ 
ment. The opposite party has apologised both 
in this Court and before that of the Munsiff- 
Magistrate concerned. This being the first occa¬ 
sion that proceedings for contempt have been 
started here, I am inclined to take a lenient 
view. This case will, in any event, serve as a 
warning against contemptful conduot in future. 
80 , accepting the apology, I award no punish- 
ment, but I oall upon the opposite party to 
deposit to the credit of Government nominal 
costs of R3. 50. 

X,S. Order accordingly. 
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KR1SHNAN J. C. 

State of Vlndhya Pradesh v. Shiva Bahadur 
Sitigh and another, Accused-Resps. 

Criminal Appeal No. 81 of 1950, D/- 10-3-1951. 

(a) Evidence Act (1872), S. 133 — Accomplice 
— Bribe-giver when accomplice. 

There is at one end the unblushing giver, 
who pays the bribe and gets an advantage, and 
subsequently gives evidence lor some ulterior 
purpose. He is an accomplice of the darkest 
kind. At the other extreme is the person who. 
from the very beginning has no intention of 
giving a bribe, but makes a show of doing it, so 
as to bring the dishonest public servant to 
book; such a man, far from being an accom¬ 
plice, is a good citizen, to be respected and en¬ 
couraged. Between the two, there are many 
gradations of accomplicchood, and consequent 
legal infamy, and need for more or less corrobo¬ 
ration. There is the giver, who goes half way 
with the intention of paying, but for some rea¬ 
sons beyond his control thinks it wise or safe to 
report to the authorities and becomes a witness. 

He is only a less infamous accomplice than the 
extreme type. Another, who changes his mind 
without external pressure, is still technically an 
accomplice, but not as unreliable as the two 
other types. Then there is the decoy or the sny 
who, with no intention to pay the bribe, makes 
himself the instrument of the authorities in 
tracking the dishonest public servant. The pro¬ 
fessional spy, or decoy, doing this for pecuniary 
or other advantages, though not an accomplice, 
is suspect all the same, and requires corrobora¬ 
tion. If on the other hand, the decoy is not 
acting for gain, but being himself the victim of 
the demand helps the authorities spontaneously 
from a sense of citizen’s duty, he is a reliable 
and respectable witness. (Para 22) 

Anno: Evi. Act, S. 133 N. 2. 

(b) Criminal trial — Evidence — Contradic¬ 
tory statements — Admissibility. 

Where there arc self-exculpatory statements 
one of which is obviously wrong, the proper 
course is to reject both the statements. It is 
not proper to accept one statement without re¬ 
ferring to the other and giving reasons why the 
other was rejected. (Para 42 ) 

(c) Criminal P. C. (1898). S. 164 (3) — 

Absence of intention to confess — Exculpatory 
statement to Mag not as police o/fficer — Ad¬ 
missibility — Evidence Act (1872), Ss. 24 to 27 

Where an accused makes an exculpatory state¬ 
ment to a Mag who had not gone to the place 
of incident as a police officer but only as a 
supervisor, so that the statement was not meant 
to be under S. 161, Cr. P. C., the statement is 
admissible in evidence and is not excluded by 
S. 162, Cr. p. c. Such a statement is also not 
excluded by S. 164 even though it is not recorded 
tnthe manner Indicated in S. 164 (3). (Para 50) 

Exculpatory statements may in certain cir- 
ctimstances subsequently become evidence of 
guilt itself, in that way they become confes- 
siom and attract Ss. 24 to 27, Evidence Act. 
flut £fte formality indicated in S. 164 (3), 
cr. p. c. cannot by any logical process be made 
to apply when the maker of the statement does 
not intend to confess, but intends to do just 
the opposite. (Para 50) 

Anno : Cr. P. C, S. 104, N. 11. 0) 
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(d) Criminal P. C. (1898), S. 423 — Appeal 
from acquittal. 

The appellate Ct will reverse an order of 
acquittal on a matter of fact where it linds the 
lower Ct's findings extremely perverse and 
shocking to conscience. (Para 75) 

Anno: Cr. P. C., S. 423 N. 15. 

(e) Bhopal and V. P. Judicial Comr's Ct Act 
XLI (41) of 1950, S. 7 — Appeal from decision 
of Special Judge’s Ct created by V. P. Ordinance 
56 of 1949 — If lies to J. C’s. Ct — Competency 
of Single Judge to hear it — Interpretation of 
Statutes — V. p. Ordinance 56 of 1949. 

The H. C. referred to in Special Court’s Ordi¬ 
nance <ir. P. Ordinance 56 of 1949) is the highest 
appellate and rcvisional Ct of criminal jurisdic¬ 
tion in the V. P. which, since 25-1-1950 has been 
called the J. C’s. Ct. and which in powers and 
jurisdiction is identical with the dc/unct H. C. 
„ (Para 83) 

The J. C’s. Ct is the H. C. of the V. P. as far 
as the highest appellate and rcvisional powers 
are co/icer/i-a. This is also the H. C. referred 
to in S. 6. Special Courts Ordinance. (Para 85) 
An appeal lies to the J. C’s. Ct from the deci¬ 
sion of the Special Judge, whether oj acquittal 
or oj conviction. (Para 88) 

There is no legal right of hearing of such an 
appeal by a Bench. Hence, a Single Judge is 
competent to hear it. (Paras 39, 92) 

A vested right of an applt or resp Co a parti- 
cular procedure • and a particular forum for 
appeal is something hitherto unheard of. There 
is no fundamental right given by the Constitution 
that a party to an appeal before the H. C. is 
entitled to get it heard by a Bench and not by 
a single Judge. (Para 91) 

(/) Interpretation of Statutes — Adaptation. 
Adaptation can be in two ways. It can be by 
verbal alterations in every one of the different 
sections. An equally proper way of making the 
adaptations is to mention in one enactment that 
such and such adaptations should be made; and 
.after it. all the enactments concerned will be 
construed to apply ’mutatis mutandis’. Adapta¬ 
tion either way. is an alteration of the form of 
law to suit a new context; while amendment 
proper is a change both of the form and the 
substance of the enactment. (Para 97) 

(g) Penal Code (1860), S. I — Applicability in 
Rewa State before and after its integration in 
V. P. — Criminal P. C. (1893), S. 1. 

AH the time before the Integration cf Rena 
State m V. p the /. p. c. and the Cr. P. C. were 
in force in the State of Rewa, and adapted to 
accord with local circumstances. (Para 97) 

Neither Ordinance IV (4) of 1948 nor Ordl- 
!!? uce Xj? ( ?,°> °l 1949 ■ tvhich removed the phrase 
by publication in the Rewa Raj liazctte" had 
the least effect on the laws in force in the Rewa 
area, nor have the least effect in regard to the 
application of the I. p. c. and the Cr. p c 
which were in force all the time, and continued 
to be in force in Rewa after the integration. 

Thus, the I P. C. and Cr. P. c. wercU^/o°r^ 
in Rewa State from very long before and were 
not automatically abrogated by the net of into- 

% nt ^-T,oT e r< *™led either by Ordinance 
IV (l) o/ 1948 , or otherwise: 5 RewaLR 277 

Dissent . (Para 103) 

Anno: Pen. Code, Pre. N, 1; Cr. p. o., a 1 N. U 
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(h) Criminal P. C. (1898), S. 179 — For the 
application of S. 179 the consequence should 
form an ingredient of the offence itself. 

(Para 107) 

Anno: Cr. P. C., S. 179 N. 3. 

(0 Criminal P. C. (1898), S. 188 — Conspiracy 
to obtain illegal gratification at Rewa — Bribe- 
taking at Delhi — Competency of Rewa Ct to 
try offence committed at Delhi — Evidence Act 
(1872), S. 10 — Penal Code (1860), S. 4. 

Where A was charged with criminal conspi¬ 
racy under S. 120 B read with S. 161, Penal Code 
at Rewa (V. P.) to obtain an illegal gratification 
and the actual bribe-taking was committed at 
Delhi: 

Held, (i) that general rules of logic, and S. 10. 
Evidence Act, enable the Rewa Ct and, in fact 
call upon it, to examine whether the consequences 
and incidents at Delhi are corroborative to the 
existence, and the nature of conspiracy itselj; 

(Para 107) 

(ii) that S. 188, Cr. P. C. and S. 4. Penal Code, 
gave jurisdiction to Rewa Ct to try the accused 
for his doings at Delhi. (Para 107) 

Anno: Cr. P. C.. S. 188 N. 2; Pen. Code, S. 4 
N. 1; Evi. Act, S. 10 N. 1. 

<;) Penal Code (1860), S. 120 B — After 1913 
criminal conspiracy is a separate offence by 
itself, whether or not any offence is committed 
in pursuance of it. (Para 107) 

Anno: Pen. Code, S. 120B N. 1. 

(k) V. P. Ordinance XLVIII (48) of 1949 — 
Adaptations of S. 4, Penal Oode and S. 188, 
Cr. P. C. in V. P. — Legality — Constitution of 
India, Art. 20. 

Adaptations to S. 4. Penal Code and S. 188. 
Cr. P. C. by the Raj Pramukh of V. P. in May 
and in September, 1949, by V. P. Ordinance 48 
of 1949 are not repugnant to existing central 
law, but are just the bringing of the V. P. laws 
in line with that of the Dominion Legislature. 

(Para 111) 

Apart from that finding, these adaptations 
can, even if brought in for the first time in May 
and September 1949, act retrospectively. 

(Para 112) 

Art. 20, Const. Ind., has no application because 
the new law does not create any offence. 

(Para Ilk) 

(l) Penal Code (1860), S. 21, Cls. 9, 10 — 
Minister of State — If pub/ic servant. 

The Minister in the pay of the Crown or the 
State to advise and to aid the Chief Erecutne 
(in this case the Raj Pramukh), is undoubtedly 
an officer performing the public duty as defined 
by S 21. The Secretary, who is to carry out 
the orders in this behalf of the Raj Pramukh 
or the MiJiister in this connection is also a 
public servant. (Para 116 ) 

Anno: Pen. Code, S. 21 N. 6. 

B. D. Boovariwala, for the state of Vindhya 
Pradesh — Shiva Prasad Sinha, S. 3. Verma, 
K B. Ashtana, and Yadvendra Singh, (for Ao. 
1) and Sehat Bahadur and Yadvendra Singh, 

(for No. 2), for Rcsps. 

JUDGMENT: This is an appeal under S. 
417 Cr. P. C., by the State of Vindhya Pradesh 
from the acquittal judgment by Mi*. Mahabir 
Prasad Verma, Special Judge of the Vindhya 
Pradesh, Rewa dated 26-2-1950 in the case 
against the resps. 

(2) The case arose out of some incidents 
between February 1949 & April 1949, in parti¬ 


cular on the 8th March at Rewa, & on the 
10th & 11th April at Delhi. Resp 1 as Indus¬ 
tries Minister in the State of Vindhya Pradesh. 
& resp 2 as the Secretary in that Dept were 
dealing with Sir Chinubhai Madholal (oaronet). 
Managing Agent, & Nagin Dass Mehta, his 
Personal Secretary or Asst, of the Panna Dia¬ 
mond Mining Syndicate Ltd., a private Ltd. Co. 
operating the diamond bearing rocks in the 
Panna District (ex-Panna native State) of the 
Vindhya Pradesh on a lease for 15 years, ter¬ 
minating in October 1951. The first charge was 
of criminal conspiracy under S. 120 B; that the 
Inuustries Minister, Shiva Bahadur Singh, who 
has often been referred to by his hereditary 
title the Rao Saheb, or the Rao Raja, of Chor- 
hat, & his Secretary Mohan Lai, agreed at 
Rewa to do or cause to be done the illegal act 
of obtaining from the Panna Diamond Mining 
Syndicate illegal gratification other than legal 
remuneration as a reward for letting it to re¬ 
sume the mining operations that had been 
stopped in 1947 by the Panna Native State 
authorities. Secondly, under S. 161, I. P. C., 
that the Minister Shiva Bahadur Singh *n 
pursuance of that conspiracy & as such pubT.c 
servant actually demanded & obtained at Delhi 
a sum of Rs. 25,000/- from Nagin Dass Mehta 
as illegal gratification other than legal remu¬ 
neration for enabling the Syndicate to resume 
the mining operations at Panna & extended the 
term of the lease by 4 years. Thirdly, the same 
Minister was charged under S. 465, I. P. C. of 
making on 11-4-1949 an endorsement on a petn 
given to him by Nagin Dass Mehta & antedat¬ 
ing it to 1-4-1949 with the intention of com¬ 
mitting fraud. Fourthly, the same Minister is 
charged under S. 466, I. P. C. making four 
copies of a document in official course as a 
public servant, & delivering two of them on 
11-4-1949 after fraudently dating them to 2-4- 
1949. Against Mohan Lai, the Secretary, there 
was besides that of conspiracy, another charge 
under S. 161, I. P. C. of attempting to obtain 
illegal gratification of Rs. 25,000/- for the 
Minister from Nagin Das Mehta while he was 
on a visit to Rewa on 8-3-1949 as reward for 
letting the Panna Diamond Mining Svndicate, 
resume the operations that had been stopped. 
The resps had pleaded not guilty, & were tried 
& ultimately acquitted. 

(3) The hearing before, the learned Special 
Judge went on more or less day to day for 
about 7 months. In the appeal also the hearing 
went on nearly day to day from 5-1-1951 to 23-2- 
1951. The number of witnesses, the length Oi 
cross-examination, & the admission of irrelevant 
matter, which will be ignored now, all these 
have swollen the lower Ct*s record to about 
370 pages of type-script. The points for deci¬ 
sion are, whether the bribe giver in this case 
is a credible witness, & whether there is suffi¬ 
cient corroboration both from his conduct & 
reports to his principal & to authorities, & 
from independent circumstances: in particular, 
the delivery of the resumption orders on tne 
night of 11-4-1949 at Delhi, the production of 
the money by the Minister himself on its being 
demanded by the A. D. M. Delhi, &, if it is 
admissible, the exculpatory statement given b> 
the Minister to the same A. D. M. after it 
will come for consideration the evidence of a 
number of defence witnesses giving a counter¬ 
version on the facts. 


1951 State of Yisdhya Pradesh y. Shiva Bahadir Sim.h Vindhya Pradesh l 4 .) 


(4) The prosecution account is this: In the 
Panna Dist of the Vindhya Pradesh <& in what 
before April 1948 was the Native State of 
Panna) there are certain diamond bearing 
rocks. In 1936 Sir Chinnu Bhai Madhav Lai. 
Baronet of Ahmedabad. took a mining lease of 
the area which after sometime he & his partner 
made over to a private Co. called the Panna 
Diamond Mining Syndicate, Ltd.. (Bombay), of 
which he continued to be the Managing Agent. 
As usual, for all practical purposes the manag¬ 
ing agent is the only person representing this 
private Co. There was a revision of the l^ase 
in 1944; towards November 1947 the Panna 
State authorities peremptorily stopped the 
mining operations of the Syndicate. The latter’s 
moves towards the cancellation of this order 
was of no avail. By the beginning of August 
1948, things were settling down after about 
six months political activities, & the ex-Panna 
Native State now emerged, as a district of the 
new Vindhya Pradesh under a Raj Pramukh. 
From 2-8-1948 the Raj Pramukh was assisted 
& advised by a ministry of six in which lesp 
1 was in charge of industries. At about that 
time Mohan Lai came to be Secretary in that 
Dept having immediately before it worked as 
the Personal Asst & Secretary of the same Rao 
Saheb during his service in the said Rewa State. 
Ever since November the Syndicate’s grievance 
was that the stoppage was peremptory, & with¬ 
out its being heard. Intending to appeal to th*> 
new Govt without alienating its sympathies by 
seeking compulsory arbitration or Ct assistance, 
the syndicate appointed a man of the Panna 
Dist by name Panna Lai as the Field Manager 
on Ra. 150/-, who was to approach & petition 
the V. P. authorities for resumption. Panna 
Lai was moving the Dist authorities for some 
time but finding it futile, started in January to 
petition the Govt directly. There was a fur¬ 
ther complication, in that some time in July 
1948 one of the creditors of the Panna Mining 
Syndicate had sought in the Bombay A. C. pay¬ 
ment or liquidation of that company. But on 
the ground that the stoppage had locked up 
the Syndicate funds, the Managing Agent put 
off payment; but ultimately hud to get the nisi 
liquidation order set aside by satisfying the cre¬ 
ditor. 

(5) By the end of January, Panna Lai had 
already put in two applns. On the 9th Febru¬ 
ary the Minister sent a questionnaire to the 
Managing Agent, containing 9 questions about 
various matters including question No. G, asking 
the Syndicate whether it would not be liable 
to pay liquidated damages of Rs. 25,000/- for 
stopping the work. The lease provides a pay¬ 
ment of this compensation by the lessee, if he 
voluntarily stops work without notice to the 
lessor, but It docs not mean, (& it is in fact 
unthinkable & absurd) that the lessee should 
pay compensation, because he is compelled to 
stop the work by the lessor himself. We do not 
hear it again till the resps enter on their defence. 
The questionnaire was handed over to Panna 
Lai, who took it to Bombay; from where the 
lessee replied, inter alia exposing the absurdity 
of question No. 6. The Managing Agent 
further offered to come for personal discussion 
as in their time even the Panna Native State 
officers, whatever their motive, had suggested 
it & made a grievance, that “no bird has stirred 
from Bombay 0 . Accordingly, the 7th March 


was fixed, & a bungalow at Rewa. & a Govt, 
owned car were allotted to the Managing Agent. 
Sir Chinnu Bhai falling ill, his P. A., or Per¬ 
sonal Secretary, a young man, Nagin Dass Mehta 
by name, came to Rewa, as the personal repre¬ 
sentative or the alter-ago of the baronet, 
chained with the duty of conveying personal 
messages if any. Nagin Dass Mehta arrived at 
Satna on the evening of the 6th March & was 
met by Panna Lai. At Rewa he stopped on the 
road near Mohan Lai’s house, told him that the 
baronet was too ill to come. A- went to quarter 
No. A3. Panna Lai being a much humbler 
person than the baronet’s P. A., staved in a 
Dak Bungalow called the Royal Mansion within 
the town, about a mile from quarter No. A3. 
On the morning of the 7th Mohan Lai called 
at the Guest House & said that the Minister 
had not come, but was expected in course of 
the day. In the evening Mohan Lai took them 
on show- or picnic to Chhuhia & Govindcarh. 
showed places in the Rewa Dist. 

(6) Whether or not the conspiracy to take 
bnoe started with the drafting of the ->uestion- 
naire. the happenings of the 8th March were 
unequivocally in pursuance of the same. In 
the morning Mohan Lai came to the Guest 
House, where already Panna Lai had arrived. & 
took both to the Minister's house. Having 
gone in. & returned after a few minutes. the 
Secretary sent Nagin Dass in. After compli¬ 
ments, Nagin Dass explained the baronet s non- 
arrival because of illness; the Minister said that 
Nagin Dass should talk to the Secretary at first 
after which he could come again to the Minis¬ 
ter. The Secretary took back Nagin Dass & 
Panna Lai to the Guest House, & stayed there 
for some time; there the Secretary told Nagin 
Dass. that for the resumption of the minin'' 
operations c third party was offering the Minis* 
ter Rs. 50,000 -. Nagin Dass stated that theirs 
was a limited concern but if the demand was 
reduced he would pass on the message to the 
baronet. This was in the fore-noon & Mohan 
Lai went away. Returning after a few hours 
at about 3 p.m. Mohan Lai stated that in view 
of past associations the Minister was agreeable 
to reduce the demand reasonably, say to about 
Rs 25,000/- At about 3.30 or 4 p.m. Molu.n 
Lall took Nagin Dass to his own house where 
Panna Lai also came. On that evening Nagin 
Dass & Panna Lall left for the mines area, from 
where, the former went to Bombay, after visit- 
mg Allahabad, Lucknow. Cawnpore, Delhi & 
Ahmedabad and doing other work for about 
three weeks After this. Mohan Lai wrote in 
the order sheet of the Panna Diamond Mines 
®*„ Put U P when Chinnu Bhai arrives". 

Hi? r 2 essa ? e the >' ^ve the P. a. the 
Minister & the Secretary were expecting another 
visit of Chinnu Bhai, or his personal repre- 
sentatlve. * 

(7) Returning to Bombay on the 29th March, 
Nagin Dass conveyed to the baronet the mes- 
sage that Mohan LaU had given him, namelv 

that the Minister was demanding as a bribe 
for Issuing the resumption order Rs. 50,000. - 
with the possible reduction to Rs. 25,000'- 
Shocked by the demand of bribe over & above 
an illegal stoppage of work, he wanted that the 
Minister should be trapped & ordered Nagin 
Dass to arrange things accordingly. So Na"in 
Dass sent a telegram. "Reached »o<Hv only 
due to more work In Delhi stop agreed corning 
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by next week for completion details posted." The 
telegram was addressed to Manohar Lai Sri- 
vastava, Secretary Industries Dept which was 
received by Mohan Lai inspite of the small 
clerical mistake. On the 1st Mohan Lai replied 
by wire: "Wire received, matter already delayed 
stop presence of Sir Chinnu Bhai essential stop 
Must come this week wire date Secretary In¬ 
dustries". In the meantime Panna Lai was 
hanging about the office at Rewa to know 
what was going on; a copy of Mohan Lai's 
telegram was given to him & a receipt obtained. 
The Minister returned from tour in tne alter- 
noon of the 1st April which was Friday. 

(8) Now the scene shifts to Delhi for reasons 
altogether beyond the control & choice of the 
parties. On the 2nd or 3rd April a message 
was received from Delhi calling upon all the 
Vindhya Pradesh Ministers to proceed there 
immediately for an investigation into the acts 
of the Ministry. Now the Damocles’ sword of 
possible dismissal was over the head of the 
entire Vindhya Pradesh Ministry. Actually, for 
reasons unconnected with this case, the entire 
cabinet resigned at Delhi itself on the 13th 
April Shiva Bahadur Singh, as a result of this 
case, resigned on the 12th itself. 

(9) Shiva Bahadur Singh left on the morning 
of the 4th taking among other riles the one 
relating to the Syndicate. At Rewa the Secre¬ 
tary wanted that Sir Chinnu Bhai should be 
directed to meet the Minister at Delhi, at the 
Constitution House, before the 9th instant. 
Panna Lall’s initial unwillingness to go all the 
way to Delhi (Bombay?) with a verbal message 
was overcome, by giving him a letter L also by 
the payment as an advance or loan at least, a 
sum of Rs. 400/-. Panna Lai says that it was 
meant for the purchase of certain motor car 
parts for Mohan Lai, but all the same he paid 
out of it the Rly fare & other expenses. Reach¬ 
ing Bombay on the evening or the night of 
the 5th, he met the Baronet on the 6th. In the 
meantime the Minister has arrived at Delhi; 
very anxious to meet the Baronet at Delhi 
itself within 3 days on a matter which has 
been lying at Panna & Rewa for nearly one 
& a half years, he wired to Sir Chinnu Bhai, 

"Please meet Hon'ble Industries Minister V P. 
13 Constitution House on the 7th, 8th or 9th 
for final talks regarding Diamond Mining 
Syndicate, Panna." 

(10) The letter & the telegram convinced the 
Baronet of the bribe hunger of the Minister & 
the Secretary.. The trap was to be laid at 
Delhi. & the Baronet sent Nagin Dass L Panna 
Lai there, after telegraphically informing the 
Minister. Nagin Dass went by air, via 
Ahmedabad. while the humbler employee 
Panna Lai went by train. Nagin Dass, who 
was to stay in the Marina Hotel actually has 
to stay in the Maidans Hotel, & Panna Lai 
arriving by train finds him, after some difflcu’ty 
h asking the P. A. of the Minister at the Con¬ 
stitution House. Here again Panna Lai nuts 
up in more modest hoetl. Phoning about his 
arrival to the Minister, Nagin Dass makes nD 
appointment for the morning of the 10th April, 
at 10 or 10.30 a.m. at the Constitution House 
Apparently to make sure, the Minister sends 
the P A. to the Maidan’s Hotel on '.he evening 
of the 9th itself. 

(11) Nagin Dass who is at Delhi without the 
least intention of paying a bribe, & with the 


sole purpose of getting the demanders entrapped, 
goes to Mr. Bombaywala I. G. of Special Police 
Establishment at 9 a.m. of 10-4-1949, who details 
S. P. DhanraJ of the Special Police Establish¬ 
ment to take charge of the case. Nagin Dass 
shows him the letter & the telegrams, describes 
everything, & tells Dhan Raj that the Minuter 
is coercing him to pay a heavy bribe. Having 
thus informed this S. P. beforehand he goes at 
10 a.m. to the Minister. The latter cakes up 
the thread where Mohan Lall has left, & agrees 
to give a resumption order, in return for a 
bribe which should be not less than RS. 25,000/- 
It was Sunday, & Nagin Dass, offers to get it 
.on Monday & come, at 3 p.m. on Monday to 
discuss the manner & place of actual payment. 
As already arranged he returns to S. P. Dhan 
Raj & informs him of the results of this inter¬ 
view. 

(12) Between the afternoon of the 10th & 
the afternoon of the 11th Nagm Dass repeatedly 
phones to the baronet for sending Rs. 25,000/- 
to Delhi & for a smaller amount for nis own 
expenses. The Baronet sends the latter amount 
telegraphically, but he does not send the Rs. 
25,000/-. Informed of this, on the 11th, S. P. 
Dhanraj offers to get Govt money. On the ltth 
Nagin Dass sends Panna Lai ahead (o inform 
the Minister that he was coming; & actually 
arrives at 3 p.m. When Nagin Dass arrived, 
Panna Lai was sitting in the outer room of 
the two room suite; conveniently called "the 
sitting room", while the Minister was in the 
inner room called for convenience "the bed 
room". The money, says Nagin Dass would be 
coming at any moment, & will be brought as 
soon as received. He requests the Minister to 
give, in addition to the resumption order, a 
ten years extension. This the Minister pro¬ 
mises. Then the Minister asks Nagin Dass lor 
an appln in Hindi. Nagin Dass calls in Panr.a 
Lai, & asked him to write out *he appln; he 
does so. Upon the Minister, satisfying him¬ 
self that Panna Lai was at Rewa on 1-4-1949, it 
is dated at his desire 1-4-1949. The Minister 
forthwith makes an endorsement, "put up with 
file concerned immediately", & dates it 14-1949 
though he is actually writing on 11-4-1949. The 
final arrangement is that the Minister should 
give the order at 9 p.m. on that night, when 
Nagin Dass is to arrive with the money & mi 

(13) Nagin Dass returns & informs S. p. Dhan 
Raj. The following plan is laid for the trap. 
On learning of Nagin Dass’s subordinate em¬ 
ployee, the S. P. asks how far he could be 
trusted, & gets the reply that, being a man 
of the Vindhya Pradesh Panna Lai should not 
be taken into confidence. The S. P. on the 
other hand, with the true Police-man’s instinct, 
thinks that he should be kept occupied; & so 
gets Panna Lai pointed out to him for Iden¬ 
tification, & then advises Nagin Dass to send 
him in advance to inform the Minister that ne 
himself was coming at about 9 p.m. with money# 
thus giving Panna Lai some work to u>, out 
keeping him in the dark about the trap, in 
the evening S. P. Dhan Raj gets the noney m 
100 rupee notes, tied in three bundles, two o 
100 each & the third of 50 with all the n,i mOo™ 
noted in type-script in a separate list. TM7 
go to the house of Shanti Lai Ahuja, Ad 
Dist Mag. Nagin Dass gives a statement on 
oath (Ex. P. 17), & which is the earliest signed 
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statement before an authority by Nagin Dass. 
I propose to give attention only to those facts 
about Rewa happenings as are directly given 
in this statement, or clearly indicated there. 
Ahuja also counts the notes & verifies the list 
of numbers. S. P. Dhan Raj & his assts have 
already looked round No. 31 of the Constitution 
House. A batch of them were already posted 
on the way, to join the Mag, S. P. & Nagin 
Dass. Nagin Dass is also searched & care is 
taken that he has no other money or oapers 
on him except the 3 bundles of currency notes. 
Panna Lai has already been proceeded ahead 
to inform the Minister, & is actually waiting in 
ithe sitting room of No. 31. Nagin Dass io«d 
the Mag & the S. P. that he expected to take 
10 or 12 minutes, for paying the money, taking 
the orders, L for the incidental conversation. 
When this was over he would send out Panna 
Lall on some pretext. Dhan Raj & Ahuja were 
to wait outside, & to return into the room 
Immediately on seeing Panna Lai come out. 
Dhan Raj's assts were to follow him upon a 
6ign. If, however, Panna Lai was not seen 
coming out by 15 minutes, that is within the 
estimated time for the transaction & a margin 
of 3 or 5 minutes, the party was to assume 
that something had gone wrong, & get .n with¬ 
out any signal. 

(14) Accordingly, the party arrived & Nagin 
Dass went in. Panna Lai was sitting in the 
outer of the sitting room & says that he re¬ 
marked that the Minister was coming now & 
then to the intervening door to see if Nagin 
Dass had arrived. Now Nagin Dass ai rived, 
talked to Panna Lai & then went in. There 
was a thick curtain between the rooms * Nagm 
Dass further says that the Minister closed the 
door from behind. Nagin Dass gave the money 
in 3 bundles to the Minister which the Minuter 
took L put Into the upper drawer of a dressing 
table. He brought out his file & signed a typed 
order before Nagin Dass, dated it 2-4-1949. & 
gave it. There were 3 other copies, as Nag>n 
Dass wanted, the Minister Initialled another 
copy, dated it also 2-4-1949. & gave it. He put 
the whole file along with the 2 other copies 
Into the drawer of the dressing table. Nagin 
Dass went through the order, & finding the ex¬ 
tension for 4 years instead of ten, complained 
to the Minister, but was asked to apply again 
after some months. Business now over, Nagin 
Dass called out to Panna Lai to go to the taxi 
from the Marina Hotel & fetch his tin of ciga¬ 
rettes. Panna Lai accordingly went out, & on 
the road called for the "taxi of Setha Ji", "taxi 
from the Maldan’s Hotel" or some such thtng. 
Dhan Raj & Ahuja who were waiting for the 
appearance of Panna Lai quickly came into 31 
Constitution House, closely followed by the D S 
Ps., & the Inspectors of the Special Branch.’ 
whom Dhan Raj had already posted round 
about room 31 of the Constitution House. 

(15) While the raiding party entered Panna 

stiU outslde - Nagin Dass was sitting 
in the Inner room while the Minister was wn’k- 
mg up to the intervening door, obviously 
attracted by the footfalls coming into his room. 
S. P. Dhan Raj & A. D. M. Ahuja asked lv.m 
If he was the occupant of the rooms; he assent- 
ed & introduced himself as the Industries 
Minister of the Vindhya Pradesh. Tney for 
their part told him who they were, & said that 
they had information that he had received a 


bribe of Rs. 25,000 '-. He denied it. They 
insisted that the bribe money should be mark- 
over to them, & otherwise they would have to 
search for it. The Minister thereupon opened 
the top drawer of the dressing table, took out 
these notes, & gave them to Dhan Raj. Accord¬ 
ing to one witness he gave them to Ahuja. wtio 
passed them on to Dhan Raj. Th«n the 
Minister gave this exculpatory statement: 

“I brought 40 thousand rupees from my home. 
I have purchased a car for about 15 thousands 
& I have kept this Rs. 25.000 - for purchasing 
ornaments for my daughter, who is to be mar¬ 
ried in the near future." 

Mr. Ahuja told the Minister that he (Ahuja! 
had the list of the numbers of these very notes 
whereupon the Minister kept quiet. The money, 
as well as the 2 copies of the order given to 
Nagin Dass. were taken by the police. Dhan 
Raj sent two of his Inspectors to call two 
respectable men; one after the other Mr. Gad- 
kari, a high officer in the Electrical Dept, L Mr. 
Parulekar a Minister in the Madhya Bharat 
came in. They are not witnesses either to the 
production of the money by Sheo Bahadur 
Singh, nor to the exculpatory explanation made 
at first to Ahuja. A. D. M. Ahuja asked them 
to satisfy themselves on what Shiva Bahadur 
Singh had to say; he repeated to these two 
witnesses also that he had brought Rs. 40,000/-, 
had invested about Rs. 15,000/- in a car, & that 
this Rs. 25,000/- was the balance, meant for 
ornaments for his daughter’s marriage. These 
witnesses also attested the writing of certain 
memos, seizure lists Si the like. 

(16) There was the usual preparation of 
memos, checking up of numbers, examination 
of witnesses by S. P. Dhan Raj, & other ror- 
malltles. They also seized the entire file with 
the Minister including Panna Lai’s petn & two 
other signed copies of the order. Shiva Baha¬ 
dur Singh was arrested & was let off on bail. 
Some more witnesses were examined at Rewa 
& Bombay. Ultimately a charge sheet was 
made, after obtaining some sanctions by Kaj 
Pramukh about which there is no controversy. 
Out of the twenty witnesses examined by the 
prosecution, a number are on formal or, non- 
controvertial matters which do not call for 
any discussion. Among the rest the most im¬ 
portant witnesses are Nagin Dass (P. w. _>), 
S. P. Dhan Raj (P. W. 18), A. D. M. Ahula 
(P. W. 17). other witnesses on the facts in 
issue are Sir Chlnnu Bhal (P. W. 20), D. S. P. 
Hari Ramanand (P. W. 6), Inspector Gur Das 
Mai (P. W. 19), Panna Lai (P. W. 11), Gad- 
kari (P. W. 13). Parulkar (P. W. 14). Mukherjee 
(P. W. 8), Asst Secretary Kliare (P. W. 9), & 
the office clerk Dikshit (P. W. 10). 

(17) The defence has been presented at diffe¬ 
rent stages; the total effect Is that the alle¬ 
gations are false. There was no conspiracy. 
Mohan Lai did not even talk to Nagin Dass at 
Rewa. So that he did not. & could not, have 
conveyed that the Minister wanted a bribe 
Shiva Bahadur Singh says that Nagin Doss went 
to him on the morning of the 8th March said 
that Chlnnu Bhal was ill & he (Nagin Dass) 
had come to Rewa not for the Diamond Syn¬ 
dicate business but on his own oil business. 
Neither the Minister nor the Secretary gnve 
any message to Nagin Dass. It Is suggested, 
however, that during this visit Nagin Dass met 
some of political enemies of the Minister, in 
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particular, Lai Yadavendra Singh & Shambhoo 
Nath Shukla, who had always opposed : 11 m, & 
Mr. Bonarjee I. C. S., Regional Comr for Vin¬ 
dhya Pradesh, who was annoyed with Shiva 
Bahadur Singh for opposing the proDOsal to 
merge Vindhya Pradesh into the neighbouring 
provinces. The questionnaire including sugges¬ 
tion of liquidated damages was issued in due 
course of official business. Similarly, resps’ 
understanding of Nagin Dass’s telegram of the 
30th March was that as already stated Sir 
Chinnu Bhai was agreeable to come ;o Rewa 
& not that he was agreeing to satisfy a demand. 
The reply telegram was sent in due course with¬ 
out any sinister intention. Thus the prosecu¬ 
tion account of the Rewa happenings is denied. 

(18) In regard to the resumption order, the 
Minister states that on 1-4-1949 Panna Lai gave 
him yet another appln now addressed to the 
Minister himself & entreated him to do some¬ 
thing. He took up the matter at once & on 
the 2nd April passed the order. D. W. Girja 
Prasad says that he gave two copies of the 
order to Panna Lai on the Minister's direction. 
The invitation by the Secretary’s letter ^ Minis¬ 
ter's telegram to Chinnu Bhai to meet the 
latter at Delhi was not on the question of issu¬ 
ing resumption order, which had already been 
issued, but for discussion of other matters, such 
as the liquidated damages, which according to 
the Minister was still payable to the Govt, the 
mechanisation of mining operations, which even 
from the time of the Panna Native State was 
being discussed, & thirdly, the plans for pros¬ 
pecting on a large scale for diamonds in a plug 
which Dr. Dube, Geologist, had located during 
his field researches. The Minister states that 
he had already cautioned by a letter of the 
4th. Dr. Dube, geologist in the Benaras Uni¬ 
versity, to keep himself in readiness to come tc 
Delhi on receipt of a telegraphic message. 

(19) Coming to the Delhi happenings, it is 
argued that Mohan Lai’s not going to Delhi 
is proof that there was no conspimcy. As for 
the Minister he admits the three visits of 
Nagin Dass. On the first visit at 10,30 a.m. of the 
10th there was no talk & Nagin Dass was asked 
to come again on the next day. On the next 
visit, that is the one at 3 p.m., on the 11th, 
they began to talk about the liquidated damages 
payable to the Govt by the Syndicate. Nagin 
Dass came again at 9 p.m. & began to talk in 
the Minister’s bed room. The Minister, how¬ 
ever, was anxious to go & have his dinner. 
Nagin Dass declined to join & was left behind 
alone in the room. On the verandah the 
Minister stopped, meeting Thakur Malkhan 
Singh of Aligarh & Vakil Daya Shankar Kul- 
.'direshtlia of Agra, who were asking if the 
Kunwar Sahib of Panchon, the Minister's son- 
in-law, had arrived. At that time, A. D. M. 
Ahuja, S. P. Dhan Raj & a number of others 
rushed into the room & asked if he had taken a 
bribe. The Minister denied to them having taken 
any bribe. Thereupon, Dhan Raj asked Nagin 
Dass where he had kept the money. In reply 
Nagin Dass was shivering, & pointing out the 
dressing table said, "here is the money", where¬ 
upon the officer took it from the drawer. In other 
words, Dhan Raj demands the money from Nagin 
Dass & Nagin Dass, having planted it during the 
temporary absence of the Minister from the 
room, shows the money which the officers took 
out. Again, the Minister says that his expla¬ 


nation was not what Ahuja, Dhan Raj, Nagin 
Dass, other Police Officers & Parulkar & Gad- 
kari , report, but that he had brought Rs. 
25,000/- & practically the whole of it he had 
spent; about Rs. 15,000/- on a car of which 
there is no controversy, & about Rs. 10,000/- 
on ornaments, which he had already bought. 
At different stages different theories were also 
propounded. 

(20) The defence describe Nagin Dass, as an 
unreliable witness & an accomplice, Ahuja as 
the forger of his report & the giver of a false 
evidence, & Dhan Raj & other witnesses as 
either members of a conspiracy engineered by 
the Rao Saheb’s enemies or their dupes. Mohan 
Lai says that he was falsely implicated because 
he refused to give evidence against the Rao 
Saheb when requested to do so by the Inspector 
Guru Dass Mai. It is argued that the Rao 
Saheb was not interrogated a second ILne; it is 
stated that some defence witnesses, who could 
possibly have been examined by the Police were 
not examined by the Police, & that the Spe¬ 
cial Police Officers prepared diaries on loose 
sheets of paper, & the like. Even at this place 
it may be noted that for the purpose of this 
case only those points will be taken into account 
as appear clearly in the earliest reports of 11 th 
or of 12-4-1949 written immediately ttfter the 
happenings. Any matter coming out subse¬ 
quently, will be looked into only if there is 
corroboration in those reports, or it is intrin¬ 
sically & patently beyond doubt. Nor shall I 
draw any inference from non-examination of the 
defence witnesses before the Police, though pro¬ 
per significance will have to be attached to the 
non-indication in the cross-examination of the 
proper prosecution witnesses, what the accused 
persons explicitly charge them having done or 
spoken. 

(21) In every such case it is convenient to 
consider the bribe giver as the central wit¬ 
ness, & relate the evidence of the others to 
his. On behalf of the resps it is argued that 
Nagin Das, the bribe giver here, is an accom¬ 
plice like the bribe giver in ‘H. T. Huntley v. 
Emperor’, AIR (31) 1944 PC 66: (45 CrLJ 
755). This is purely an academic question, be¬ 
cause, in any event, I propose to insist on the 
corroboration, firstly from, Nagin Dass’s con¬ 
duct & his report from time to time to persons 
in authority; & independently of it, secondly 
from whether the resumption orders ostensibly 
dated 2-4-1949, were really delivered into his 
hands by the Rao Saheb at Delhi at 9 p.m. of 
the 11th April. Thirdly, whether the Rao Saheb 
himself produced the Rs. 25,000/- in currency 
notes the numbers of which were with Ahuja, 
& fourthly, if the exculpatory statement attri¬ 
buted to the Rao Saheb by the Prosecution 
witnesses was made, & is admissible into evi¬ 
dence. 

(22) Still it is worth ascertaining whether 
Nagin Dass is an accomplice. There is at one 
end the unblushing giver, who pays the bribe 
& gets an advantage, & subsequently gives evi¬ 
dence for some ulterior purpose. He is an ac- 
complice of the darkest hue. At the other ex¬ 
treme is the person who, from the wry begin¬ 
ning has no intention of giving a oribe, but 
makes a show of doing it, so as to bring tne 
dishonest public servant to book; such a man 
far from being an accomplice is a good citizen, 
to be respected & encouraged. Between the two. 
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there are many gradations of accomplicehood, 
& consequent legal infamy, & need for more 
or less corroboration. There is the giver, who 
goes half way with the intention of oayir.g. but 
for some reasons beyond his control thinks it 
wise or safe to report to the authorities & be¬ 
comes a witness. He is only a less infamous 
accomplice than the extreme type. Another, 
who changes his mind without external pres¬ 
sure, is still technically an accomplice, but not 
as unreliable as the two other types. Then 
there is the decoy or the spy, who with no 
intention to pay the bribe, makes himself the 
instrument of the authorities in tracking the 
dishonest public servant. The professional spy, 
or decoy, doing this for pecuniary or other 
advantages, though not an accomplice, is sus¬ 
pect all the same, & requires corroboration. If 
on the other hand, the decoy is not acting 
for gain, but being himself the victim of the 
demand helps the authorities spontaneously 
from a sense of citizen's duty, he is a reliable 
& respectable witness. Out of the rulings on 
this topic one need refer here onlv to the fol¬ 
lowing, besides 'Huntley's case', (AIR (31) 1944 
FC 66: 45 CrLJ 755) already referred to: 
•Emperor v. Chaturbhuj Sahu', 38 Cal 96: (8 
IC 119): King Emperor v. Malhar', 26 Bam 
193: (3 Bom LR 694); 'Ramaswami v. Emperor’, 
27 Mad 271: (14 MLJ 226); ’Govinda v. Em¬ 
peror', AIR (23) 1936 Nag 245: (38 CrLJ 423): 
'Bhuneshwari Pershad v. Emperor', AIR (18) 
1931 Oudh 172: (32 CrLJ. 360) & 'Amirchand 
v. Sant Das', AIR (15) 1928 Lah 647: (122 IC 
83). 

(23) Nagin Dass & his principal Sir Chinnu 
Bhai never had the least intention of paving 
the bribe. It is pointed out on behalf of the 
defence that upon Mohan Lai's demand at Rewa 
on 8-3-1949 in the name of the Minister, Nagin 
Dass did not fly into a temper or called the 
Police; & on the contrary, he wanted Mohan La] 
ro quote the minimum demand which he could 
convey to his principal; therefore, we are told 
that Nagin Dass is an accomplice. When 
Mohan Lai demands & Nagin Dass wants to 
know the lowest bid neither Intends that money 
should be paid at once, or that Nagin Dass 
should bind himself. Nagin Dass Is merely the 
messenger or the conduit pipe & his oirermg 
to convey the message to the principal is no 
assent of paying the bribe. He himself says it was 
the concern of tne baronet: as for himself he 
was against it, from the very beginning. As soon 
as he meets, the baronet, both of them decide 
that they should trap the Minister. The Police 
were to be imormed only before the next con¬ 
crete step was taken. At Delhi, Nagin Dass puts 
the matter in the hands of the Special Branch 
even before going to the Minister. This he 
does spontaneously without any hope of rewairi, 
or fear, or pressure. Everything he hears from 
the Minister is reported to the Police. Thus I 
iind that Nagin Dass & his principal are ret 
accomplices; but citizens actuated with the pure 
motive of vindicating the law. 

(24) They have also been acting indepen¬ 
dently, without the least Interference or insti¬ 
gation by anybody. It was suggested to Nagin 
Dass that he was Instigated by Shiva Bahacur 
Singh's "political enemies", such as Lai Yud- 
vendra Singh & Shambhu Nath Shukla, L some 
of the other Ministers, & Mi-. Bonarjee, the 
Regional Comr of the Vindhya Pradesh. Lai 


Yadvendra Singh is in the Constitution House 
on the night of April 11th, & rushes to help 
Shiva Bahadur Singh as soon as he learns of 
the trouble with the Police. He & a Minister 
Chaturbhuj Pathak stands bail for one lakh of 
rupees. Tne Chief Minister Capt. Awadesh 
Pratap Singh certifies the fitness of :he bailors. 
Snambhoo Nath siiukla who lias been described 
as the lieutenant of Yadvendra Singh in tvs 
political lend with Shiva Bahadur Singh is aiso 
there to help & console the latter. The Minis¬ 
ter Sardar Narmada Prasad Singh was cited 
as a defence witness. Tire Minister Sitya Deo 
Pathak gives evidence as defence witness. Fur¬ 
ther. Yadvendra Singh is the lawyer ot both 
the resps in both the Cts. The cnly Minister 
left out is Kamta Piasad Saxena, who hu not 
even been named in the suggestions. To allege 
that any of these is the Rao Saheb's political 
opponent & has instigated a false case is ridi¬ 
culous. As for Bonarjee, he was a nigh state 
functionary at Vindhya Pradesh without any 
association or connection with the local politics. 
It is not clear that he had any differene’es with 
Shiva Bahadur Singh personally, 'hough it is 
possible that in matters of administration he 
did not sec eye to eye with the cabinet. In the 
absence of even a particle of evidence either 
that Bonarjee was interested in bringing a case, 
or that Nagin Dass or Chinnu Bhai had any¬ 
thing to do with him, it is pointless to drag 
in Bonarjee's name. I hold that Nagin Dass 
was acting on his own under the general 
guidance of the baronet. 

(25) I have gone through his evidence & the 
lengthy cross-examination. My attention is 
invited to some so-called demeanour points 
which have not been used by the lower Cfc 
itself. In one place the Ct has noted that a 
question was put three times by the Public 
Prosecutor. Unless the question itself is noted I 
would not say that the witness was unnecessarily 
hesitant. The Ct's written proceedings were in 
English & the question was either in English 
or in Hindi or in Hindustani. Nagin Dass, a 
young man of obvious business ability, is of 
ordinary education. His English is tunc oi a 
matriculate; a Gujrati he has picked up Hindi 
while on his business activities in Hindi speak¬ 
ing provinces. Elsewhere, it is said that the 
witness took some time to answer a question, 
but the answer to which was already in his 
earliest report. In a third place the witness 
said that he did not understand Urdu, in reply 
to a question apparently in Urdu bv \ cross¬ 
examiner, Mr. Saheb Bahadur of Allahabad 
Bar. The question was explained probably in 
Hindi. & at all events in English. I do not 
see how anybody can draw an inference, es¬ 
pecially when we do not have Mr. Saheb Ban.i- 
dur’s Urdu before us. There is thus nothing 
wrong in Nagin Dass's demeanour. 

(26-29) Some "contradictions" have been 
pointed out, as well as this witness's explana¬ 
tion that he might have forgotten this or that 
detail. (After discussing the evidence the judg¬ 
ment proceeded:) 

(30-36) I find that there is nothing legally in¬ 
famous or self-contradictory or unsatisfactory In 
Nagm Dass's evidence; in fact there is nothing 
in his conduct to prevent one from acting on 
the uncorroborated evidence of Nagin Dass; 
though I am as a measure of prudence, insist¬ 
ing upon most complete corroboration. I have 


already discussed the Rewa happening. (After 
discussing the evidence the judgment pro¬ 
ceeded :) 

(37) We may now come to what I have 
called the second important item of corrobora¬ 
tion of Nagin Dass’s evidence, namely, the 
manner & the time of the handing over to 
him of two copies of the resumption order, 
copies that have been numbered Exs. P 22 & 
P 23. Nagin Dass says that they were given by 
the Rao Saheb after he took the money. These 
were taken by the Police immediately after; 
the two other copies Ex. 31/3 A & 31/3 B were 
in the file of the Minister, & were also seized. 
The Minister's case in his statement is that 
he passed the order on the 2nd April, but even 
there he does not say that he ordered that 
they should be made over to anybody. The 
defence witness Girja Prasad states that two 
copies of this order were given by him on the 
Minister's direction to Panna Lai, but Panna 
Lai has not been asked whether it was not a 
fact that he got Exs. 22 & 23 i.e. the resumption 
order, & that he took them to Bombay & bring¬ 
ing them to Delhi passed them on to Nagin 
Dass. Thus the story that two copies of this 
order were given to Panna Lai is a belated 
afterthought. 

(38) That the copies of the orders were not 
made over at Rewa is proved also by the sheer 
absence of any note in the order sheet, or any 
receipt by Panna Lai, or office number of the 
letter or memo & the like. The Asst Secre¬ 
tary & the clerks of the office Jag Mohan Lai 
& Dixit have been examined to show that notes 
were not very regularly made of movements of 
files from the office to Minister or Secretary. 
This is quite understandable. But this is an 
order more or less of a final nature closing a 
controversy of 1J years, & creating a charge 
against Govt, made over to an outsider to oifice. 
& no note made in the order sheet, or receipt 
obtained. This is most improbable as, actually 
whenever a letter or even copy of a telegram 
was given to Panna Lai a receipt was obtained. 

(39) In cross-examination Panna Lai was 
asked if he made over a "file” (by which I 
understand a board or a folder with papers) 
to Nagin Dass when he came in at 9 o.m. on 
11-4-1919. Panna Lai assents. Neither of them 
was asked whether it was left in the sitting 
room, or taken inside. Neither was even asked 
whether the so-called file, which obviously was 
the Syndicate’s file on the diamond mines, 
contained these copies Exs. 22, 23. Yet I am 
asked to infer that the “file” was only these 
two copies, & that Panna Lai gave them, & they 
were placed by Nagin Dass in the orief case, 
& were taken by the Police. The matter vot 
being even put to the witnesses & there oeing 
no evidence on this, I cannot draw such an 
inference. Thus it is altogether certain that 
the Minister gave these 2 copies of me order 
to Nagin Dass on the night of 11-4-1949, it 
before giving signed them it antedated them. 

(40) All the four copies are oy the same pro¬ 
cess. Even if they had been typed earlier k 
then brought to Delhi, it makes altogether no 
difference; as ‘making over’ the rrders is the 
crux of the case. Nagin Dass cannot say & 
does not say when they were typed, but he does 
say that they were signed in his presence Just 
as he says that the endorsement, ‘put up with 
connected papers”, Ex. P-16 (1), k made at 
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pun. in his presence. He is not confronted 
with the suggestion that they were not signed 
in his presence. In argument I am told thct 
the Minister could not have signed the two 
other copies kept on the file in the presence 
of Nagin Dass. We are not concerned with it, 
but I see no force in this argument as the 
two others could also be signed in a few 
seconds. The prosecution evidence is that it 
was typed by Mukherjee, the P. A. k English 
Typist that went to Delhi with the Minister. 
The defence case is that Girja Prasad typed 
it. Girja Prasad goes to the extent of saying 
that Mukerjee did not take a type-writer with 
him, but Mukherjee is not confronted with that. 
While Mukherjee was under cross-examination 
an old short-hand book used in the office of the 
Minister was placed before him & marked 
A/45. He was not asked anything with refer¬ 
ence to this order or any letter, but was asked 
to say whether there was any writing of Givja 
Prasad in it. This is not satisfactory, but 
Girja Prasad comes later on k says that he 
had written the entire order in this book in long 
hand. I shall discuss Girja Prasad's evidence 
in extenso, but it is worth noting that Mukerjee 
was k continued to be a Govt servant while 
Girja Prasad came in with the Minister k 
went out with him. While giving evidence 
Mukerjee was P. A. to the ex-offido Chief 
Minister, Mr. Bonarjee for sometime k after 
it, Mr. Mehta, both high officers of State k 
senior memoers of the I. C. S., who had no 
interest in any factions in the V. P., k cer¬ 
tainly no personal quarrels with the Rao Saheb. 
It is even insinuated that Mukerjee was insti¬ 
gated by one of them to give evidence. There 
is nothing to support it k this on the face of 
it is absurd. In fact Mukerjee was most anxious 
to avoid talking of this matter even in a casual 
manner with his superiors. 

(41) It is a fact that Mukerjee was not exa¬ 
mined at Delhi. After the investigation by Dhan 
Raj on the night of the 11th April oy which 
time every important point had come out there 
was a lull. Some time in June the special 
Branch Inspector Gurdas Mai was put in charge 
of the investigation. Gurdas Mai examined 
Mukerjee at Rewa. Mukerjee’s non-exaimnation 
at Delhi is quite understandable, because the 
question was not k is not when the order was 
‘typed’; but whether they were put into the 
hands of Nagin Dass, at the Constitution House 
on that night after receiving the money. On 
that the answer has already been given. But 
Mukerjee’s evidence has a ring of truth. He 
has no animosity against the resp 1. I refuse 
to believe he was instigated by anybody. 

(42) The Asst Secretary of the Dept Jag- 
mohan Lai Khare says that these order-copies, 
k Panna Lai’s Hindi petn (Ex. 16) were not 
on the file when he sent it up on 4-4-1949 to 
be sent to Delhi. Dixit, the clerk, says in 
examination-in-chief that they were not. Tn his 
cross-examination he says that there were 
papers like them when he made over the file on 
the 4th. These are self contradictory state¬ 
ments, one of which obviously wrong, may be; 
by genuine mistake of memory, may be an| 
intentional variation. The proper course is tO ( 
reject both. I can even understand a Ct refer-, 
ring to both statements, k giving reasons whyj 
one should be accepted k the other rejected, 
or trying to reconcile them. Strangely enough. 
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the Special Judge accepts as true Dixit’s state¬ 
ment in cross-examination without even iefer¬ 
ring to the statement-m-chief, not to speak of 
Khare’s evidence. In the statement under S. 
342, Cr. P. C. Mohan Lai says that while the 
file was being sent he saw Dixit placing these 
papers on the file. This is not what Dixit 
says. In fact, Dixit did not give the file directly 
to Mohan J-al. Mohan I.*rs attempted recon¬ 
ciliation makes the thing worse. Thus, so far 
there is no evidence that the copies of che order 
existed on the 2nd or on the 4th April. Yne 
Rao Sahib in his evidence makes out that 
having got 4 copies made he sent one to a 
brother Minister Hard Narmada Prasad Singh 
who was summoned as D. W. but did not 
depose. Another Minister Satya Deo Path&k, 
who has not been mentioned either in cross- 
examination or even in the statement of the 
Resp says that he saw a copy at Rewa. I shall 
come to this along with the statement of D.Ws. 
The prosecution evidence that the copies did 
not exist till the 11th is very convincing. On 
the point of making over the copies to Nagin 
Dass there is altogether nothing to shake it. 

(43) Another ponit made by the special P. P. 
Is that the very fact of these orders being 
signed by the Minister & not by the Secretary 
Indicates that they were prepared at Delhi. 
The mles of business require that the Minis¬ 
ter's advice should be communicated to che KaJ 
Pramukh, & that the Secretary shoufcl actuary 
issue the order “by order of Raj Pramukn" 
There Is something in it, but I would not 
attach much weight. Before the covenant the 
Ministers were acting as regular executive 
officers & the practice somehow had oeen 
coining on. The resps have also placed a num¬ 
ber of gazetted orders where the Ministers have 
themselves signed. Again, the authority given 

the Raj Pramukh to approve contracts «Ex. 
6 k 7) Is so worded as to give the impression 
that the Ministers themselves could pass orders. 
These arc only matters of form as the ad Abb 
of Ministers had to be accepted by the Raj 
Pramukh. If by taking money k then writing 
this so-called order the Minister was only advis¬ 
ing the Raj Pramukh to let the Syndicate re¬ 
sume work still he was committing the offence. 
If he was making the final order, which comes 
to the same thing, then also the offence is 
clear, k he is guilty. The conspiracy was to 
give a permission to resume the mining opera¬ 
tions in return of illegal gratification, whether 
the permission was to be reduced straightway 
to an order, or in a piece of “advice" which 
the Raj Pramukh was bound to accept, & which 
most often the Secretary would at once embody 
- in an order, without even the formality of 
showing to the Raj Pramukh. So, I would noc 
draw any adverse inference as required by the 
applt from the mere fact that this is signed by 
the Minister. But I would draw an inference 
from the fact of its having been falsely dated 
2-4-1949, but actually signed k made over to 
Nagin Dass on the 11th nignt. 

(44) While at this order it is of Interest to 
note that this order completely nelles the 
defence that there was a demand of liquidated 
damages on the 11th April. This order makes 
no reference to such liability or even the possi¬ 
bility of the lessees having to pay liquidated 
damages of Rs. 25,000/- or any amount On 
the other hand, there is a promise to investi¬ 


gate the Syndicate’s claim against Govt It is 
contended by the resps that this was gi T, en long 
before the trap was laid. It is also significant 
that neither the order, nor the covering memo, 
has the least reference to “further discussion" 
at all, except for the Syndicate's claim for 
money, & contains no reference to any invita¬ 
tion to discuss any other matter such as mecha¬ 
nisation or prospecting in Dube’s plug. 

145) In his petn dated 6-5-1950, the defence 
lawyer Mr. Sehat Bahadur propounded what can 
be called the ’•crease" theory. I shall consider 
this along with the defence evidence. 

(46-47) Now. I shall take up the ihird corro¬ 
boration of Nagin Dass’s evidence; this is 
nothing less than the ‘production of the money’ 
by the Rao Sahib himself, when called upon 
by the A. D. M. k the S. P. This by itself 
proves the case. (After discussing the evidence 
the judgment proceeded:) 

(48) Then we come to the fourth corrobora¬ 
tion based upon the Rao Saheb's own excul¬ 
patory explanation. For one thing we have 
to be sure that the statement of Rao Sah-b 
in this respect is admissible into evidence; k 
for another make allowance for the mental 
state of the accused that might have led him 
to make false & foolish statements. Still evi¬ 
dence has been adduced on this k has to be 
examined. 

(49) It is at this stage that witnesses Gad- 
kari, an officer of the electrical dept k Paoil- 
kar, a Minister of Madhya Bharat, tame into 
the picture. They arc not witnesses to the 
production of the money for which we have to 
depend upon the five witnesses already named, 
in particular the Mag k the S. P. *lhey have 
signed some memos but that is only formal. 
They are also not about the statement made 
by the Rao Sahib immediately on nroducmg 
the money. They were called as respectable 
people k when they came Ahuja described to 
them what had happened. One of them says 
that Ahuja not only described but also demons¬ 
trated how the money was given, in other words, 
making It very vivid, while Ahuja says that 
he did not demonstrate but only described. 
This is a matter of detail. Ahuja told them 
as they came in that they might personally ask 
the Minister what he had to say. Accordingly 
each of them asked him. One of them even 
said that the Minister need not be anxious be¬ 
cause there would be a note in the bank about 
the cheque; whereupon the Minister stated that 
this was not possible, as he did not draw the 
money from the bank, but had brought it from 
the house. Both witnesses say that the Minis¬ 
ter claimed the money as his own, saying that 
it was what was left out of the Rs. 40,000/- 
brought by him, after purchasing a car for 
about Rs. 15,000/-. 

(50) Relying upon the ruling in Nazir Ahmad 
v. King Emperor', AIR (23) 1936 PC 253: (37 
CrLJ 897) k also on 4 Hakam Khudavar v. 
Emperor’, AIR (27) 1940 Lah 129: Ul Crl.J 
591 PB), the resps urge that this statement Is 
inadmissible; further, they have a counter alle¬ 
gation that the statement was different. In 
case, an accused person is making a statement 
of the nature of confession to a Police Officer 
it would in any event be inadmissible except 
when a first class Mag is actually nresent. Then 
the next question comes where in every case 
the accused makes ‘a statement 1 to a Mag, it 
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should be reduced to writing in the manner k 
after the caution indicated in S. 164 (3) of 
Cr. P. C. When the law prescribes a specific 
manner of doing a thing it must be done 
- n that manner, or not done at all. Of that 
•here is no question whatsoever. The Question 
is whether this statement of the Rao Saheb is 
such that must have been recorded in the 
manner given in S. 164 (3), Cr P. C. Another 
question would also be whether this is really 
a statement intended to be made to the Ponce, 
out was being represented as having been made 
[o a third person, merely as a colourable ore- 
- ence in order to avoid the provisions of S. 162, 
Cr. P. C. in ‘Nazir Ahmed’s case’, (AIR (23) 

1936 PC 253: 37 CrLJ 897), the accused was 
consciously making a confession, & in fact, 
olfering to show certain place k things to the 
Mag. The caution k the formality of S. 164 (3) 
were indicated, k without them the confession, 
on which alone the conviction stood, should not 
have been accepted. In the case before the 
Lahore H. C. F. B. 'Hakam Khudayar v. Em¬ 
peror’, AIR (27) 1940 Lali 129: (41 CrLJ 591 
FB), the question was whether the statement 
was not really meant for the police, but made 
to appear as being made to a third party. I i 
the statement of Rao Sahib is not admissible 
there is an end of the matter; k the prose¬ 
cution cannot get use of this item of corrobo¬ 
ration, which in any case, is not as important 
as the three other items. But, in my opinion, 
this statement is admissible. For one tning 
the Mag has not gone as a police officer but has 
gone to supervise so that the statement was 
not meant to be under S. 161, Cr. P. C. What 
is equally important is that the Rao Saheb Is 
consciously intending to exculpate himself, k 
does not intend to confess. Exculpatory 
statements may in certain circumstances sub* 
sequently become evidence of guilt itself. In 
that way they become confessions k attract Ss. 
24 to 27, Evidence Act. But the formality 
indicated in S. 164 (3), Cr. P. C. cannot by any 
logical process be made to apply when tne 
maker of the statement does not intend to orn- 
I less, but intends to do just the opposite. It is 
pointless to direct that the Mag should caution 
him, that he need not make it, that if he makes 
it, it might be used as an evidence against him 
k so on, when he does not at all intend to 
confess. The wording of S. 164, Cr. P. C. makes 
This clear. Cl. (1) speaks of any statement or 
confession made in course of an investigation, 
Cl. (2) provides that the statement may be 
recorded as evidence best suited for the circum¬ 
stances of this case, but a confession should be 
recorded as directed in S. 364, Cr. P. C, Cl «3) 
provides for the caution k other formalities be¬ 
fore recording any 'such confession'. 1 , there- 
lore, hold that in the absence of an intention to 
confess, k the statement being exculpatory', tne 
ruling in the ‘Nazir Ahmed’s case*, AIR (23) 
1936 PC 253: (37 CrLJ 897) has no appli¬ 
cation. 

(51) Coming to the statement itself we have 
four witnesses about it as it was made at the 
first instance. (After discussing the evidence 
the Judgment proceeded:) Thus the Rao 
Saheb’s exculpatory statement also corroborates 
Nagin Dass's account. 

(52) The counter-allegation against this is 
that the Rao Saheb stated that he had brought 
Rs. 25,000/- only, which he had completely 
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spent on the car k the ornaments already pur¬ 
chased. This is given out by the 3 D. Ws. 
Thakur Malkhan Singh, Kulshreshta k Minister 
Chaturbhuj Pathak. Their evidence will oe sepa¬ 
rately considered. • 

(53-74) Concluding the consideration of the 
Prosecution evidence, I find that Nagin Dass is 
not an accomplice, was not under the .nflu- 
ence of any body, & has given a reliable account 
of the whole happenings. He is corroborated by 
the reports that he gave to his prin:ipal k 
at every stage to Ihe authorities. His account 
that Mohan Lai demanded the money at Rr*a 
in the name of the Minister is corroborated by 
the Minister’s own conduct k doing from the 
10th April onward at Delhi. The account of 
the demand by Mohan Lai in the name of the 
Minister at Rewa, the Minister’s repetition of 
the demand at Delhi, k his receiving the money 
on the night of the 11th April are* corrooorafed 
by the facts, that Pannalal’s petn was taxon 
on the 11th k got antedated to the 1st April; 
that the endorsement on it was antedated to 
the 1st April; that the resumption order was 
signed k made over to Nagin Dass on the mgnt 
of the 11th April at Delhi though it w*s made 
to appear that it was passed on the 2nd April 
at Rewa. Finally, it was the Rao Saheb that 
produced the money when called upon to do so 
by the A. D. M. k the S. P. These show beyend 
any doubt that there was a conspiracy to rake 
illegal gr#ification between the Minister k tne 
Secretary at Rewa, at all events before the 6th 
March. On that day was done the first clear 
k unmistakable act in pursuance of the cons¬ 
piracy. The other acts on the part of the Minis¬ 
ter at Delhi were also in pursuance of the 
conspiracy. No body can find nor is it necessary 
when exactly the conspiracy started, nor what 
arrangements were contemplated by zhe cons¬ 
pirators about sharing the money. (After exa¬ 
mining the evidence further, the judgment pro¬ 
ceeded :) Examining the defence evidence, I 
find that it is wholly unacceptable in itself, 
even ignoring that most of its salient features 
are afterthought. I have considered the prose¬ 
cution evidence by itself, & I find that on every 
issue there is acceptable evidence of the 
strongest kind, k even if Nagin Dass is consi¬ 
dered an accomplice, which he is not, there is 
cast-iron corroboration on every point. The 
defence evidence does not in the least manner 
shake this conclusion. 

(75) I have given thought to whether in view 
of the lower Ct’s having acquitted the resps, I 
should allow the appeal simply because I differ 
on the facts. The Special Public Prosecutor, 
Mr. Boovariwala has placed before me the 
ruling contained in the case 'Sheo Swaroop v. 
Emperor’, AIR (21) 1934 PC 227 (2): (36 
CrLJ 786) in which it has been laid down that 
the H. C. is empowered to reverse an acquittal 
on a matter of fact even where :t does not 
find that the lower Ct "has obstinately blun¬ 
dered” k has 

"through incompetence, stupidity, or perver¬ 
sity reached to distorted conclusions so as to 
produce a positive miscarriage of justice." 

Still I have followed the more orthodox theory, 
starting with the strongest prepossession in 
favour of the correctness cf the lower Ct’s find¬ 
ings. But on examination I find them extremely 
perverse. He holds against tne truth of the 
Rewa happenings, because he thinks that Panna 


1951 State of Vindhya Pradesh v. Shiva Bahadur Singh Yindhya Pradesh 27 


Lai 'must' or have known or 'should' have 
been informed of the happenings. He assumes 
that because the Minister talked to the Deputy 
Legal remembrancer before issuing the cuescion- 
naire on the 8th February there could not have 
been a conspiracy on 8-3-1949 or before it. He 
holds that there was a possibility of planting 
& that Nagin Das showed the money & Dhan 
Raj took it, while they have not oeen suggested 
to these witnesses, k the delencc evidence on 
it is palpably false. He holds that the crrler was 
given to Panna Lai cn the 2nd April whi h 
has not been suggested to Panna Lai U which 
the Rao Sahib himself does not otate, k which 
in the absence ot any note in the 0 '*der sheet 
or receipt by Panna Lai is quite impossible. 
He holds the A. D. M. Ahuja to be a forger 
of Ids report without a particle of acceptable 
evidence in support of it. These findings are 
so perverse k shocking to conscience that it is 
my duty to set them aside. 

(76) On the facts I hold that Mohan 1 al 
demanded a bribe of Nagin Das at Rcwa on 
8-3-1949 for the sake of the Minister. That 
Mohanlal was not acting on his own, in whicn 
case he alone would be guilty, but was actirg 
with the privity k on an agreement with the 
Minister is amply proved by the latter picking 
up the threat at Delhi k confirming the demand. 
It is altogether beyond doubt that he received 
the money on the night of the 11th April k 
then gave the resumption order. It is also 
established that the endorsement on Parma 
Lai’s petn as well as the signatures on the 
resumption orders were made not on the dates 
put down by the Minister, but on the 11th at 
3 p.m. k at about 9 p.m. respectively. Though 
technically forgeries, these were only steps in 
the bribe taking k probably separate charges 
were not necessary under Ss. 465 k 466,1. P. C. 

(77) Now, I shall take up such abstract ques¬ 
tions of law unconnected with facts in issue as 
have been raised by the resps at different 
stages. The only such points about which the 
resps were at all serious were raised by them 
in the beginning of the hearing before the Spe¬ 
cial Judge. They were to the effect that the 
ordinance by which the Special Ct was created 
was ultra vires; secondly, that the Raj pra- 
mukli was incompetent to pass that ordinance; 
k tnirdlv, that the case had already been taken 
cognizance of by a Ct at Delhi. By his order 
dated 4-1-1951, the Special Judge rejected all 
these contentions, whereupon the resps filed 
an appeal before the H. C. which was dismissed 
on all grounds on 4-2-1950 by the J. C. This 
order was appealable to the Hon’ble Supreme 
Ct under Act 15 of 1950; but there having been 
no such appeal, these have been decided for 
good k need not be reagitated. 

(78) Subsequently, during the arguments In 
the lower Ct two more points were raised: 
Firstly, that the I. P. C. was not in force in the 
V. P. during the period from 8-3-1949 to the 
11-4-1949. On this the learned Special Judge 
disagreed & held that the I. P. C. was in force. 
Secondly, It was contended at that stage that so 
far as the happenings at Delhi were concerned, 
or in other words, the charges under Ss. 161, 
465 k 466, I. P. C. against the resp 1 were 
hot cognisable by a Ct at Rewa, because all 
crime is local & those happenings were outside 
the jurisdiction of the Rewa Ct. As for S. 188, 
Cr. P. c. k S. 4,1. P. C. the resp 1 argued that 


there were substantive provisions of penal 'aw, 

& having been enacted in the Vindhya Pradesh 
in Mav k August 1949 cannot operate retrospec¬ 
tively.’ On this point the learned Special Judge 
agreed with the resps. Both these points have 
been argued in this Ct with very considerable 
elaboration. Towards the end of the hearing 
it has been contended by the resp 1 that: 
Firstly, the H. C. to which appeals lay from 
the decisions of the Special Judge has eexed 
to exist, k the Special Judge's decision is final 
& this Ct cannot entertain this appeal, Secondly, 
the hearing of this appeal by a single Judge 
whether or not justified by the Bhopal k 
Vindhya Pradesh Judicial Commissioner's Court 
Act (No. 41 of 1950) is an invasion of the resp’s 
vested right to be heard by a bench k is, there¬ 
fore, illegal. A further elaboration suggested is 
that such appeals are being heard elsewhere 
in India by benches, the law enabling the hear¬ 
ing by single Judge In Part ’C' States is a dis¬ 
crimination against the resps on the ground or 
their place of birth, k as such repugnant to 
Art. 15 (1) of the Constitution k r o that 
extent void. In addition on behalf of resp 1 a 
special argument was raised by Mr. Asthuoa 
with reference to O. 48 of 1949. 

(79) To begin with the question of jurisdic¬ 
tion, the ordinance No. 56 of 1949 promulgated 
by the Raj Pramukli in exercise of h : s legis¬ 
lative powers under Art. 9 Cl. (3) of the cove¬ 
nant of the United States of the Vindhya Pra¬ 
desh provides for creation of special Cts. It is 
under it that the Special Judge’s Ct was created, 
the Special Judge appointed, k the present case 
transferred to him for disposal. Section 5 of 
the Ordinance enacts inter alia that 

“the provisions of the Code of Cr. P. C. as 
adopted in Vindhya Pradesh shall so far as 
they are not inconsistent with this ordinance 
apply to the proceedings of Special Ch k for 
the purposes of the said provisions the Ct of 
the Special Judge shall be deemed to be a Ct 
of Session trying cases without a Jury or with¬ 
out the aid of assessors. M 

Section 6 of the enactment runs thus, 

“The H. C. may, subject to the Provisions of 
S. 7 regarding transfer of cases, exercise, so far 
as they may be applicable, all the powers con¬ 
ferred by Chaps XXXI k XXXII of the Code 
of Cr. P., as adapted In V. P., on a H. C. as if 
the Ct of the Special Judge were a Ct of Ses¬ 
sion trying cases without a Jury within the 
local limits of the H. C’s. jurisdiction.* 

(80) The argument advanced by the resps is 
that the H. C. mentioned here is a very Special 
Ct unknown to the Cr. P. C. or to the Govt of 
India Act, or to the Constitution; for the Raj 
Pramukli used the definite article “the*' k not 
the indefinite article “a”; But ‘a-High Court* 
would mean any H. C. anywhere in India or 
even outside meaningless. The H. O. men¬ 
tioned in S. 6 is no other than the H. C. men¬ 
tioned in Chaps. XXXI k XXXII of the 
Cr. P. C. We need only see if the J. C’s. Ct Is, 
the H. C. as generally understood, & us defined 
in Cr. P. C. or as for that matter, in the Ctovt 
of India Act & the Constitution. By virtue of 
the Central Govt’s Order 236 P publisacd in the 
Govt of India Gazette on the 29-12-1949, the 
Special Ct’s Ordinance, like all the other leg 1 *- 
lation by the Raj Pramukh continued In force 
when the Special Judge delivered his judgment 
on 25-7-1950 k still continues in force. The 
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H. C. ceased to exist. & the J. C’s. Ct toosc its 
place on 25-1-1950. If by the word "Successor" 
“Court" is meant — a Ct exercising the same 
powers over the same area, the J. C’s. Ct is cer¬ 
tainly the successor to the defunct H. C of 
the V. P. 

(81) The H. C. that exercises the powers in 
Chaps 31 k 32 of the Cr. P. C. is defined in 
S. 4 (j) k is not a very extraordinary Ct. Tne 
Special Ct itself, as already noted, is a criminal 
Ct under this Code subject to the xcepcio.ns 
imposed by the enactment creating it. The 
H. C. of the V. P. was constituted by the ordi¬ 
nance No. 5 of 1948 as amended by Ordinance 6 
k 7; it has also been defined there also as 
principal Ct of appeal, reference k revn n the 
United State of V. P. in all Civil k Criminal 
matters, a definition, which as far as criminal 
cases go, is identical with that in the C r . P. C. 

(82) On 25-1-1950, Parliament not being in 
session, the Governor General passed the V. P. 
J. C’s. Cts Ordinance in which also me J. C’s. 
Ct is “the highest Civil k Criminal Ct of appeal 
k revision”. It was further provided <hat ’ 

“The J. C. shall exercise the same jurisdiction 
k shall have the same powers k authority as 
the H. C. of the V. P. had immediately before 
the commencement of the ordinance.' 

Again, Cl. 20 of this Ordinance directs that all 
references to the H. C. of Vindhya Pracesh 
should be construed as referring to the Cl of 
the J. C. 

(83) Act 41 of 1950 'The Bhopal k VindV-va 
Pradesh Courts Act’ was enacted on the 10th 
May k published on the 12th May, well within 
six months period of S. 42, Govt of India Act. 
Here again, the Ct of the J. C. has been defined 
exactly as in the ordinance, namely 

“the Highest Ct of appeal, revn k reference, 
6ave as otherwise provided by this Act or any 
other law for the time being in force.” 

It is argued on behalf of the resps that Spoial 
Ct’s ordinance qualifies this Act. If 'hat enact¬ 
ment provides for a H. C. different in po.-.r-r? 
k in jurisdiction from the J. C’s. Ct, then cer¬ 
tainly the appeals from the Special Judge’s Ct 
would go to that tribunal. But in tne same 
area there cannot be two Cts each of which 
is ’the’ highest appellate k revisional Ct for 
that area. The H. C. referred to in Special 
Cts Ordinance is the highest appellate k revi¬ 
sional Ct of criminal jurisdiction in the V. P. 
which, since 25-1-1950 has been called the J. C's. 
Ct, k which in powers k jurisdiction is identical 
with the defunct H. C. 

(84) It has been argued that the Act unlike 
the Ordinance has no reference to the defurct 
H. C. of the Vindhya Pradesh, so that widle 
the J. C's. Ct under the Ordinance might have 
been a ’Successor’ of the V. P. H. C., the J. Cs. 
Ct under the Act is not. This is to misunder¬ 
stand the entire position. The J. C’s. Ct is one 
k the same, whether under the Ordinance or 
under the Act. Reference to the H. C. in Uic 
Act was unnecessarv as already a separate enact¬ 
ment (Act 15 of 1950) had been made declaring 
the J. C's. Ct as a H. C. 

(85) This takes us to the question whether or 
not the J. C’s. Ct is an H. C. for the pu ores 
of the Constitution. Articles 132, 133, 134 k 135 
of the Constitution define the Supreme Ct’s 
powers over H. Cs. as such, k 136 its powers over 
amy Ct or tribunal in the territory of India. 
Accordingly, Act XV (15) of 1950, makes that 


J. C's. Ct H. C. for these purposes k further 
enacts that notwithstanding Art. 133 (3), Sing'e 
Judge decisions of these Cts will be appealable 
directly to the Special Ct. Then comes Chap. 

5 in Part VI of the Constitution referring to 
the H. Cs. in the States in part A. To avoid 
repetition these are carried over by Art. 238 
(with certain modifications in Cls. 12 & 13) to 
part B States also. Similarly Art. 241 orovices 
that the Parliament may by law constitute an 
H. C. for a Part C State, or declare any Ct in 
any such States to be an H. C. for all or any 
purposes of the Constitution, k enact modifi¬ 
cations subject to which these Cts will be H. Cs. 
as described in Chap. 5 Part VI. Accordingly, 
by S. 6 of the said enactment the Parliament 
makes Arts. 214, 215, 225, 227, 228 k 229 appli¬ 
cable to the J. C’s. Ct also, k the other Arts, 
in Ch. V of part VI not applicable. The word 
H. C. itself is defined in Cl. 14 of Art. 366. Thus 
the J. C’s. Ct is the H. C. of the V. P. as far as 
the highest appellate k revisional powers «re 
concerned. This is also the H. C. referred to 
in S. 6, Special Courts Ordinance. 

(86) Some rulings have been quoted on behalf 
of the resp in support of his contention In 
the P. C. ruling on ‘Canada Cement Co. Ltd. v. 
Town of East Montreal’, (1922) 1 AC 249: (91 
LJPC 113), a certain class of decisions, wh*ch 
were appealable to a circuit Ct for the Din 
of Montreal were made non-appealable by an 
amendment of the law'. “Now this appeal” had 
not been brought when the statute was 

“passed, although the proceedings before the 
Circuit Ct has been instituted. Consequently, 
the statutes, giving whatever right of appeal 
may have existed, were replaced by sections, 
which gave none.” 

So, there was no more right of appeal. There 
was another point there, namely that suen of 
the appeals as were formerly within (he com¬ 
petence of the Ct of Review shall be within the 
competence of the Ct of the King’s Bench sitting 
in appeal: but the Ct of the King’s Bench sit¬ 
ting in appeal could itself not entertain an 
appeal, which under the amended law did not 
lie at ail. This riling has no application to 
the present case for the very simple reason 
that the right of appeal against the decis ; on 
of the Special Judge has not ceased to exist 
either by the repeal of the Ordinance or by any 
amendment. Nor has the appellate lorum 
ceased to exist, though it has come to oe known 
by another name without in the least manner 
ceasing to be the H. C. 

(87) The next ruling quoted is the EngJsh 
ruling — 'Queen v. Inhabitants of Denton’, 
(1852) 18 QB 761: (21 LJMC 207). There, 
the question was whether the Act under which 
the liability of the inhabitants of certain town 
to repair highways having been repealed, tne 
punishment imposed for the failure to reosir 
the highways should not be arrested. 7 he law 
under which the resps were tried has not been 
repealed: so, that ruling also does not apply. 

(88) Another ruling quoted is the one reported 
in 'Supdt and Remembrancer of Legal Affairs. % 
Bengal v. Luchmi Narayan’, AIR (20) 1933 Cal 
776: (34 Cr L J 1070). There was a trial of the 
resps in that case by a Special Mag appointed 
under Act 12 of 1932, which was supplemented 
by Central Act 24 of 1932. The Special Mag 
having acquitted two resps an appeal was fi'ed 
by Govt under S. 417, Cr. P. C. The H. C. held 
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that no appeal lay because the S. 3 of Act 24 of 
1932 which gave the right of appeal stairs 
only that an appeal shall lie to the H. C. from 
"any sentence". In the present case S. 6 of 
the Ordinance does not say that the H. C. 
shall exercise appellate powers only in regard 
to sentences. It mentions Chap 31, Cr. P. C. 
as a whole without omitting S. 417. The Cal¬ 
cutta ruling also has no application. Thus, it 
is clear beyond doubt that an appeal lies *o 
this Ct from the decision of the Special Judge, 
whether of acquittal or of conviction. 

(89) The resp’s next argument is that as 
the appeal has been heard by a single Jud*c. 
the entire proceeding is illegal. The defunct 
H. C. of the V. P. could hear cases either singly 
or in benches, but like many other H. Cs. had 
a rule for bench hearings of such appeals. The 
J. C's. Ct Ordinance empowered the J. C. & 
the Addl J. Cs., if any "to exercise all the powers 
either singly, or by a bench consisting of two 
or more of them". But S. 7 of the Act 41 of 
1950, unlike the corresponding section of the 
ordinance provides that 

"the jurisdiction of the J. C. may be exercised 
by the J. C. or by any Addl J. C." 

The Act did not envisage even the possibility 
of a bench, nor did it provide for any proce¬ 
dure to solve difference of opinion in ihe »ench 
on the lines laid down in S. 98, C. P. O. or 
otherwise. In the meantime, Act 15 of 1950 lias 
made, in modification of Art. 133 <3) of the 
Constitution, single Judge decisions of the J. C's. 
Ct directly appealable, if otherwise so, to the 
Supreme Ct. No doubt, it was ordered that 
till the J. C. frames fresh rules the rules of 
the defunct H. C. should continue in force, but 
after the passing of the Act the defunct H. C’s. 
rule regarding Bench sittings was obselete. This 
matter was considered by me in the last week 
of October & to cure the anomaly, a iresh rule 
was made that "all cases will be heard by the 
Cts sitting singly unless otherwise ordered". 
This was the rule when the appeal was 
admitted. As the Act stands, we could rot 
have any other arrangement. So, there is no 
legal right of hearing by a Bench. 

(90) If this resp thought that it was 'expe¬ 
dient' that the appeal should be heard by a 
bench, then he should have prayed for it either 
on 17-11-1950 when he appeared, or on 5-1-1951 
when the hearing started. There were two 
Addl J. Cs. at that time, & there was time for 
the conclusion of the hearing by two, with the 
third Judge available for a reference on lines 
indicated in S. 98, Civil P. C. in the event of 
difference, though in the absence of a provision 
in the Section of the Act, I have my own douots 
about such a course. However, the third Judge’s 
Ct was to be abolished on 1-3-1951. Very shortly 
before it, towards the end of the hearing, resp 
I for the first time on 13-2-1951 argues that 
there should have been a Bench. Even < n the 
ground of expediency, this could not be raised 
at that stage. 

(91) The right to appeal, or a particular pro¬ 
cedure on appeal, is not a fundamental, or a 
vested right. It is a statutory right & a matter 
of pure procedure. The legislature can, as in 
the Canadian case quoted by the resp himself, 
withdraw the right of appeal. It may, as in 
the Central Act 24 of 1932 modifying the Ben¬ 
gal Act 12 of 1932, give right to one party & 
refuse it to the other. It can, of course, pass 


law or enable rules directing appeals to be 
heard by bench; & it can also pass laws making 
it impossible to hear appeals except by Single 
Judges. A vested right of an applt or resp to a 
particular procedure A a particular Torum for 
appeal is something hitherto unheard of. On 
behalf of the resp, the American ruling 'Thomp¬ 
son v. State of Utah’ has been quotel; (1898) 
170 US 343. A trial by a Jury of 8 was held 
to be illegal, because the law by which this was 
done was repugnant to the Constitution giving 
the right to be tried by a jury of 12 at tae nn>t 
instance. In our case, there is no fundamental 
right given by the Constitution that a party to 
an appeal before the H. C. is entitled to get it 
heard by a Bench & not by a single Judtge. So, 
that ruling has no application here. 

(92) Yet another argument is that the law 
creating J. C*s. Ct is itself repugnant to Art. 

15 (1) of the Constitution, because wh.le 
appeals of this class are heard elsewhere in 
India by benches, in the Part C States, the law 
enables. k even insists upon single Judge hear¬ 
ing. Since Art. 15 (1) of our Constitution for¬ 
bids any discrimination on the grounds of place 
of birth, this law itself is repugnant to the 
Constitution. I do not agree. If within the 
Jurisdiction of this Ct, there is a law that 
appeals against the residents of Chhatiupur 
should be heard In benches, while those against 
residents of Rewa should be heard oy a sit^e 
Judge, there is discrimination. SimJaDy, If 
the J. C. frames rules that men of Rewa can 
be enrolled as advocates while men of Panna 
may not be. there is discrimination. But, it is 
not discrimination in the sense of S. 15 (1) 
if under the Letters Patent & the rules of the 
Bombay & the Madras H. Cs. certain class of 
appeals are heard by benches, &, under an 
Act of Parliament, the same class of appeals 
are heard by single Judges in Ajmer k Rewa. 
Therefore, the elaborate arguments on behalf of 
resp 1 that no appeal lies to this Ct & a single. 
Judge is incompetent to hear it are without 
any force whatsoever. I 

(93) In this Ct also, it has been repeated that 
there was no penal law in force at the time 
of the commission of the offence, that Is to 
say between the 8th March & the 11th ApriL 
For one thing it is said that the I. P.C. & the 
Cr. P. C. were never In force in the Rewa State. 
For another, it Is argued by Mr. Asthana on 
behalf of resp 1 that even if the I. P. C. or the 
Cr. P. C. were in force before the integration, 
the very formation of the new entity of V. P. 
had resulted in the automatic abrogation of 
all public Including the criminal laws. According 
to Mr. Sehat Bahadur, the lawyer appearing 
In this Ct for resp 2, 'the promulgation of the 
ordinance No. 4 of 1948 repealed by ‘Implication’ 
all existent laws other than those given in 
proviso, so that it makes no difference even 
if the I. P. C. & the Cr. P. C. had been in force 
from before. Any way, according to both views, 
from 9-8-1948, there was a stage of no public 
laws in the V. P. The penal laws of Rewa 
State did not come into force by publication 
in the Raj Gazette so that the Ordinance No. 
4 of 1948 did not enact any penal laws, m 
December, some Ordinances were made which 
according to the resps did not amount to the 
enactment of criminal laws. In March, a notfn 
was made under the orders of the Raj Pramukh 
giving a Ust of the laws that were in force; 
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according to the resps these by themselves did present conditions & in order to avoid confu- 

not amount to legislation. Ordinance No. 20 sion H. H. the Regent considers that those 

of 1949 made on 10-4-1949 amended ordinance 4 rules should now be cancelled & the Penal Code 
of 1943 by the deletion of the words "published Special Acts, the Code of Criminal Procedure 
in the Rewa Raj Gazette". This would mean & the Evidence Act, as at present in force in 
that all the pre-existent Rewa Laws, whether British India, should be introduced in the 
published in the Rewa Raj Gazette, or not, letter & the spirit with due adaptation to local 
were brought into force. According to the resps, circumstances. The Regent hopes that the 
an ordinance though technically primary legis- Judicial Member will frame proposals & sub- 
lation, unlike an act of legislature comes into mit them to the Council for its consideration 

force not when it is made but when it is with as little delay as possible.” 

published, which in this case was sometime in If there was any doubt about the codes being 

May after the commission of the offences. in force in Rewa State, this is sufficient to 

(94) The applt's answer is that this is falla- clear it. This is in fact a legislative act by 

cious & an attempt to create unnecessary con- the Ruler as it is, it is declaratory. A feeble 

fusion. The I. P. C., the Cr. P. C.. the Evi- attempt was made, in the lower Ct to shew 

deuce Act were in force for a very long time & wa5 a mere recommendation. I do not 

in the Rewa State both in letter & in spirit see how the ruler can be recommending to the 

with such adaptations as were necessitated by council of regency. It is the council of regency 

the special "circumstances of the State". The that recommends & as is clear from p. 17 of the 

formation of the V. P. did not in anv manner report that the Maharaja Regent sanctions the 

affect the operation of the Criminal Law in recommendation. Thus at least after the 18-2- 
the Rewa State area. Nor were they repealed 1921 there is no doubt that these codes were 
in anv manner. As far as the Rewa State area is >n force in he letter & in spirit with due adap- 
concerned which since the integration became tal! . 0 . n 1 s _!® tlle local circumstances, 
n-irt of the United State of V P. Ordinance IV '96) There was a subsequent & rather super- 
of 1948 as well as Ordinance 20 of 1949 had no Jluous order by the Regent in 1922 (No 6 of 
effect These two ordinances extended to the 192.) ordering that this was an order & till 
•rest' of the Vindhya Pradesh certain laws that modifications were made the entire IP. C. 

were ‘already in force in the Rewa portion, should apply with due adaptations. It runs 

After August. 1948. the I.^P. C. A the"it appears from several cases which have 

weie cxphcitU ac ! . Decem ber’ recently come to the notice of the Regent that 

SdV* the 'other m Mav 1949 & the I PC.’ there is some misapprehension as to the inter- 

these were only toraralJ'f JgS.t°ta the The^awaS » be an idea“at His Highness, 
adaptations at ^ere a^eacly inherent In e ^ that the L P . c „ C r. P. C„ & the 

order that they should be . *PP‘i e c ° s w,th Evidence Act. as at present in force in British 

adaptation to suit local^ circumstances. mdla should be followed in the letter & spirit. 

1 after it I find that both in so far only as no provision to the contrary 

published oefore 1948 & after ff I find that botn - n Rules Cu5toms 0 r orders issued pre- 

the°H. C. C it the subordinate Cts of the Rewa viously to the issue of order No. 4. 

Ltftte & of the V P. respectively had been The Regent has carefully studied para 10 A 

applying the I P C as it was in force in can find no warrant for this interpretation 

forn? 1 already h with P a°certam 3i»- prov.al.ns X those Acts .» any way whatso- 

cation in the , L . *• ' C r itton ilfthe n^ modifications were made, the codes continued 

Whatever might have beer. t ^ e P 0S “‘°" '^ ed t0 be in force, read with such adaptations as 

remote past, the entire matwere necessitated by the local circumstances, 
by the Rewa State authorities in 1921 wnen were h d in lhis ct that the 

the Judicial Dept was reorganized. The orders The P b flIes placed bef0 re 

* the reports were printed‘ me we not admissible in evidence. Even if 

on this file. In those days all the powere o int o. it makes no differ- 

the ruler were exercised by a ^ 5 *^ a j a “S ence as Regent’s order No. VI of 1922 only 

assisted by a council of regency.^ The older as Rege « bvJous stm the point being 

the Maharaja Regent, who exercised • P order ^ admissible, 

powers of the Ruler is as follows (O. 4 of 1921, raised ^ ^ ^ fi , e ? r 

para 10): , ,._ .. „ nniprc kent in this Ct & coming on from 1918 

"Before, however, concluding the Reg<£ rde But> the covering letters not 

wants to draw the attention of the C e fi , d als0 t here may be some doubt about 

the fact that though the ^ Ss admissibility. The other copy is in the s «ni- 

Br. India are followed in the State i KU ard-file of orders kept in the old Ct of 

certain rules in force' whte . codes the Dy. Mag, Rewa, obviously opened after the 

SB. 5 Tbe Regent, order No. VI .< 
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1922 is the second sheet in that file. On the 
back there is an endorsement numbered 3464 
of 1922 A dated 23-3-1922 forwarding the order, 
the signatory being Har Nath, Dy. Secretary for 
the President Council of Regency, Rewa. This 
is an official order passed by the proper autho¬ 
rity, & forwarded by the proper authority to a 
subordinate dept of Govt. So, this is a public 
document. Be that as it may, the Regent’s 
order shows clearly that from February 1921, 
onward the codes came into force in Rewa 
unmodified, except by way of adaptation to local 
circumstances. 

(97) Adaptation can be in two ways. It can 
be by verbal alterations in every one of the 
different sections. An equally proper way of 
making the adaptations is to mention in one 
enactment that such A such adaptations should 
be made; A after it, all the enactments con¬ 
cerned will be construed to apply ‘mutatis 
mutandis'. Adaptation either way, is an altera¬ 
tion of the form of law to suit a new context; 
while amendment proper is a change both of 
the form A the substance of the enactment. 
When one enactment says that whenever the 
word “Queen” is used it should be read as “the 
sovereign of U. K. for the time being', we have 
adaptation of the first kind. When in every 
place the word ‘Queen’ is used “sovereign of 
the U. K. for the time being” actually substi¬ 
tuted, we have adaptation in the second manner. 
Similarly, when as early as 1921, the Maharaja 
Regent, who was the Ruler for ail purposes, 
ordered ‘adaptations of these codes to accord 
with local circumstances', the Ct were to apply 
the adapted law. By this the Cts were no more 
making new law than when they read “the 
sovereign of U. K. for the time being” in the 
place of the word “Queen” in many enactments. 
They only apply the adaptations that are now 
inherent. Thus it is clear that all the time 
the I. P. C. A the Cr. P. C. were in force in the 
State of Rewa, A adapted to accord with local 
circumstances. 

(98) This in fact is not seriously challenged 
even by the resps. But as according to one of 
them, the very process of integration of 35 
States to form the V. P. creates a legislative 
vacuum A every law whether pre-existent, or 
not, in one of the units has to be enacted de 
novo. To support this contention the resp 
has quoted from the recognized treaties on in¬ 
ternational law with special reference to State 
Succession A the decisions of the International 
Cts in the case of German residents in Poland. 
The constitutional position as far as the United 
State of V. P. is concerned is very simple. The 
Rulers had certain powers in regard to internal 
matters, but they were in no sense International 
persons nor has it been urged that they were. 
In August, 1947 each of them executed an In¬ 
strument of Accession, surrendering in regard 
even to internal administration certain of their 
legislative powers. The remotest semblance to in¬ 
ternational personality, if It existed at all, com¬ 
pletely disappeared with the Instruments of 
Accession. In April, 1948 when these 35 States 
integrated there was no State Succession, but 
a union for administrative convenience, several 
administrative units integrating into one. The 
position is not different from the alteration of 
administrative units that have happened again 
A again In our country. Whether we call it 
integratioii, or merger, or fusion, it is just like 


the combination of the provinces of Oudh with 
what used to be called the North Western Pro¬ 
vinces to form the new United Provinces ot 
Agra A Oudh. ‘•Merger’’ technically so called 
is the absorption by one International Person 
of another, usually a smaller International 
Person, the first retaining its identity A the 
second losing it. “Fusion*' technically so called 
is the combination of several such persons into 
one, all of them losing their identity A a new 
International Person coming into being. Finally. 
‘■Integration” technically so called is a similar 
combination, in wnich each of the units retains 
its identity as far as compatible with the joint 
purpose. If one must go into these in case ot 
administrative convenience only, this is a case 
of integration. The Covenant of the second 
April says “to unite A integrate their terri¬ 
tories into one State.” 

(99) In such a set up each of the integrating 
units retained the laws in force there, unless 
expressly repealed or amended either by the 
Raj Pramukh. exercising his powers under Art. 
9 Cl. (3) of the Covt, or by the Parliament of 
the Union, or other competent legislative autho¬ 
rity. The common judiciary A the common 
executive were not to apply A to follow an 
altogether new set of public laws starting front 
vacua, but to apply a to obey such laws as were 
in force in the different integrating units-at the 
time of their union A such as were made by 
the new legislates from time to time. Any 
trace of doubt about the non-applicability of a 
vacuum theory is dispelled by the specific recital 
in the instrument of accession by the Raj Pra¬ 
mukh : 

“Nothing in the instrument shall effect the 
validity of any law for the time being in force 
in the V. P. or ‘any part’ thereof.” 

Thus when the i*ew set up of V. p. came into 
being the pre-existent laws of Rewa were in force 
in the Rewa component. Similarly, in other 
components there were pre-existent laws on 
various subjects. 

(100) In the end of July, 1948, the Raj Pra¬ 
mukh thought it advisable to introduce some 
measure of uniformity. Certain laws would 
already be uniform either because the integrat¬ 
ing units passed had already similar laws, or 
because they adapted the same laws from Bri¬ 
tish India. But certain other laws might be 
different. Besides, uniformity was not desirable 
in respect of Tenancy A similar Laws. Accord¬ 
ingly, the Raj Pramukh promulgated Ordinance 
No. 4 of 1948 on 31-7-1948. This ordinance is 
extremely simple. The operative section runs 
thus: 

“All Acts, Codes, Ordinances A other laws. 
A Rules A Regulations made thereunder, which 
have, by publication In the Rewa Raj Gazette 
been enforced in the Rewa State, A continue 
to be in force, are extended so as to be appli¬ 
cable to the whole of V. P., ‘provided’ that 
nothing in this clause shall apply to any local 
law, rule, regulation or custom having the force 
of law, which relates to matters connected with 
land revenue or tenancy.” 

All that this enactment purports to do is to 
extend certain laws already in force in Rewa 
to the rest of the Vindhya Pradesh. The words 
used are “extended so as to be applicable to the 

u h u le °,i Y& dhya Praesh "- It is Just the same 
if it said they are extended to the rest of the 
Vindhya Pradesh", or that "they shall be appli- 
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cable to the rest of the Vindha Pradesh also”. 
All the three mean that the particular set of 
laws being already in force k continuing to be 
so in the Rewa area as before, now come into 
force in the rest of the Vindhya Pradesh as well. 
They would supersede any laws in those areas 
on the same subjects, which are repugnant to 
these Rewa Laws. But as far as the Rewa 
State is concerned this neither introduces new 
laws, which of course is unnecessary, nor abro¬ 
gates old laws, which is neither expressed nor 
intended in this enactment. This is clear, k 1 
am altogether unable to accept the contention 
of Mr. Sehat Bahadur that this repeals all pre¬ 
existent Rewa Laws not coming under the cate¬ 
gory of laws published in the Rewa Raj 
Gazette; k that of Mr. Asthana that this is 
the first legislation by which any public laws at 
all are being introduced in the Vindhya Pra¬ 
desh to fill in the vacuum created at the 
moment of integration. 

(101) It is stated that the I. P. C. was not in 
force in the Rewa State by publication in the 
Rewa Raj Gazette. Nobody says that it was. 
In fact the I. P. C. k the Cr. P. C. k Evidence 
Act came in force in the Rewa State long before 
there was a Rewa Raj Gazette, which as it 
appears from the volume numbers was first 
published in October, 1930. If one likes, he can 
call them the non-gazetted. or rather the pre¬ 
gazette Rewa Law in force. As for the rest of 
the V. P., these codes were either already in 
force by the pre-covenant enactments of those 
States, or came into force by Ordinance No. 20 
of 1949 which extended another batch of Rewa 
law's. But we are not concerned with this 
question here. We need only note that neither 
Ordinance IV (4) of 1948 nor Ordinance XX 
(20) of 1949, which removed the phrase "by 
publication in the Rewa Raj Gazette" had the 
east effect on the law's in force in the Rewa 
Area, nor have the least etrect in regard to the 
ipplication of the I. P. C. k the Cr. P. C. which 
were in force all the time. & continued to be 
in force in Rewa after the Integration. 

(102) Another argument is that the very word¬ 
ing of O. XX (20) of 1949 shows that the Raj 
Pramukh was aware of a lacuna in O. IV oi 
1948 This u also incorrect Even in December, 
1948 he enacted two more Ordinances which 
show that the Raj Pramukh as a legislative 
authority, continued to act on the assumption 
that the I. P. C. & the Cr P. C. were in force 
in the Vindhya Pradesh. The first is the Orai- 
nance called Vindhya Pradesh Anti-Corruption 
Ordinance XII (12) of 1948 on the same lines 
as the corresponding Act in ° th t er . 
presupposing that the I. P. C. 

Ss. 161 & 165 were in for “ lr ) the V. R ™ 
other is Ordinance No. XV (15) of 1948 t 

84. 86 k 87 are respectively the Cr. P. th 
T P C k the Evidence Act applied mutatis 
mutandis", in other words, "applied in letter & 
spirit with adaptations to •hDcal circumstances 
in .he Regent’s order of 1921. These acts 
“ the Raj Pramukh did not certainly amount 
to the enactments of these codes n VJdhg 
Pradesh In fact, no enactment of them was 
necessary at that stage. But they do show 
SSTSlle on 10-4-1949. the Raj Pramukh 


enacted the ordinance No. XX (20) of 1949 
he was aware of no lacuna. 

(103) To interpret the Ordinance No. 20 of 
1949 on a lacuna theory is wrong. The Raj 
Pramukh having thought of introducing uni¬ 
formity, k having noted that Rewa was as big 
as all the other 34 States put together, wanted 
to extend the Rewa Law’s to the rest of the 
V. P. as far as possibe. He omitted such laws 
as are covered by provisos to S. 2, Ordinance 
IV of 1948. Out of the rest, by Ordinance IV 
(4) of 1948 he extended such as were in force 
in Rewa State by publication in the Rewa 
Gazette; By the Ordinance No. XX (20) of 
1948 he extended the remaining Rewa Laws to 
the rest of the V. P. It is theoretically possible in 
some non-Rewa portions of the Vindhya Pra¬ 
desh they came into force only on 10-4-1949, super¬ 
sending the pre-existent codes on these subjects 
in those areas. But we are not concerned with 
them in the present case. We are concerned 
with whether these codes were in force in the 
Rewa area at the time these offences were com¬ 
mitted; the foregoing discussion shows these 
were in force from very long before k were 
not automatically abrogated by the act of inte¬ 
gration, nor were repealed either by Ordinance 
IV (4) of 1948, or otherwise. 

(104) The ruling reported in ‘5 Rewa LR 
277* has been placed before me. In that it was 
held that by S. 2, Ordinance IV (4) of 1948 that 
'only’ those laws (Walii Kanun) will be con¬ 
sidered to be "in force in the V. P. which have 
been published in the "Rewa Raj Gazette”. 
With all respect to that Ct, it is altogether 
impossible to agree. S. 2 nowhere says that 
‘only* those laws would be In force in Rewa 
which have been formerly gazetted in the 
Rewa Raj Gazette. What it does say is that 
in tne non-Rewa areas of the Vindhya Pra¬ 
desh i.e. the areas or the 34 other States sub¬ 
ject to Ihe proviso certain Rewa Laws would 
come into force, they being those that have 
been published in the Rewa Raj Gazette. The 
mistake lay in using the word "Vindhya Pra¬ 
desh” where only the non-Rewa portion was 

(105) There is another view point also. S. 28 
of the Vindhya Pradesh H. C. (Ordinance No. 

5 of 1948) enacts that A „ 

••they shall apply the law for the time being 
in force in the United State of Vindhya Pra- 

This of course, is obvious. It further enacts. 

“where no law is in force in the United State 
of Vindhva Pradesh concerning any particular 
matter the decision of that matter shaU be 
according to the principles of the law in force 
in the U. P. of Agra k Oudh on the subject 
so far as it may be applied to the said United 
State k subject to such iterations **> may be 
necessary in the circumstances pre\aiun 0 m 
the said United State/ 

In case I had found that the I. P p L the 
Pr P C were not in force in the V. P. in tne 
period to question, it would have been necessary 
for me to investigate how far the laws on 
the subject matter of this case m force in the 
u p of Agra & Oudh would be also law in 
force Si the Vindhya Pradesh. The answer 
would be in the affirmative; for, however un¬ 
usual it may be for the legislature byan mnj 
bus enactment to extend the entire body of law 
in one area to another, Cts will have to apply 


4951 State or Vjndhya Pradesh v. Shiva Bahadur Singh Yindhya Pradesh 33 


•the law that the legislature directs them to 
apple. However, I am not going into that ques¬ 
t io n , because 1 find the I. P. C. & the Cr. p. C. 
A the Evidence Act were 'mutatis mutandis' in 
force m Rewa, both when it was separate ad¬ 
ministrative unit before integration, & after it 
became a part of the new administrative unit 
called the Vindhya Pradesh. 

(106) The next heading of abstract point of 
Jaw is that, while the Special Judge’s Ct might 
have been competent to try the offences of 
criminal conspiracy under S. 1*20 iB) read with 
fi. 161, L P. C., & Mohanlai's demand of bribe, 
it had no jurisdiction to try resp 1 for the 
actual bribe taking Si forgery committed at 
Delhi The Raj Pramukh could not make extra¬ 
territorial legislation, & even u he couid, the 
relevant adaptations of S. 4, I. P. C. & S. 188, 
Cr. P. C. came into existence respectively in 
September & in May 1949, k could not act retro¬ 
spectively. These points were raised in the 
argument before the lower Ct & have been ela¬ 
borated here. I find that the quantity of argu¬ 
ment on this topic is quite out of proportion 
•to its importance. The forgery was purely in¬ 
cidental to the bribe taking so that a conviction 
•under Ss. 465 U 466, I. P. C. may not result 
in ft separate sentence. Even upon the con¬ 
viction for the actual bribe taking as such, 
either no separate sentence is indicated or the 
sentence may run concurrent with that for the 
criminal conspiracy. Looked at that way, the 
question is purely* formal. Yet another diffi¬ 
culty for resp 1 is that, in the event of a clear 
fi n di ng that the Delhi happenings couid in 
no event be tried by a Ct at Rewa he will be 
exposed to the further risk of a separate pro¬ 
secution at Delhi. If that finding is given at 
his instance, it is doubtful if he could plead 
S. 531, Cr. P. C., which in view of the appli¬ 
cability of the Cr. P. C. in this local area & 
-8. 5 (11 (c), Govt of India Act after 1947, 
would, in my opinion, otherwise be applicable 
to this case also. However, the question has 
been raised fc very elaborately argued; I shall 
dispose it of as briefly as passible. 

(1071 S. 180, Cr. P. C. does not come in for 
the consideration of the Rewa Ct’s jurisdiction 
tor trying resp 1 for his doings at Delhi. Coming 
to S. 179 ,Cr. P. C., we have to examine how 
tar the bribe-taking at Delhi is a direct conse¬ 
quence of the conspiracy at Rewa. Putting it 
In another way, the demand is made by one 
conspirator at Rewa, & as a consequence the 
other conspirator receives the bribe at Delhi. 
As for the forgery, it was not a part of the 
conspiracy, but it was an incidental doing of 
one conspirator in pursuance of the conspiracy. 
Most H. Cs. nave held that for the applica- 
}|tlon of S. 179, Cr. P. C. the consequence should 
"form an ingredient of the offence itself. If the 
happenings at Rewa could not be the subject 
matter of a charge without the happenings at 
Delhi being an ingredient, then certainly the 
Delhi happening would be such a consequence 
as to be triable at Rewa itself. If. on the con¬ 
trary, the happenings at Rewa themselves form 
a complete offence, the fact of the Delhi hap¬ 
pening also being an offence committed in con¬ 
sequence would not matter for the purposes of 
179, Cr, P. C. After 1913 criminal <onspiracy 
la a separate offence by itself, whether or not 
any offence is committed in pursuance of it. 
Though the legislature has used the word '•con¬ 
sequence", the H. Cs. have drawn a line, so as, 
pn the one hand, to prevent the escape of 
the offender because an essential Ingredient for 
•the charge was committed in another Juris- 

^ _ 


diction, on the other, to save people from 
being dragged to remote jurisdictions simply 
because 'some* consequence has ensured there. 

A very considerable quantity of case iaw has 
been cited, but it is unnecessary to detail them, 
as I am following the view which is becoming 
more & more general. So, S. 179 by itself would 
not justify the trial of resp 1 at Rewa under 
the charge oi actual bribe taking & forgery. As 
for the charge of conspiracy against both, the 
one under S. 161, I. P. C. against Mohanlai, S. 
177 itself gives jurisdiction to the Rewa CU 
General rmes of logic. S. 10, Evidence Act 
no doubt enable the Ct, &, in fact call upon it, 
to exam me whether the consequences & inci¬ 
dents at Delhi are corroborative to the exist¬ 
ence, & the nature of conspiracy itself. The 
law giving jurisdiction to the Rewa Ct to tn 
resp 1 for his doings at Deihi, is in S. 188, 
Cr. P. C. & S. 4, I. P. C. The formal & explicit 
adaptation ot S. 188. Cr. P. C. came in May, 
1949, & S. 4. Cr. P. C. came in September. 1949, 
the latter retaining only the provisions about 
the subjects of the V. P. with reference to the 
servants of the V. P. 

(108i The resp l's argument is: Firstly, that 
neither the Maharaja of Rewa before integra¬ 
tion, nor the Raj Pramukh of the V. P. after 
it. could pass any enactment of this nature, 
acting extra-territorially; secondly, by virtue of 
the Instrument of Accession each in his turn 
divested himself of all law making power in 
regard to the subjects in list III of Sch. VII of 
the Govt of India Act of 1935; thirdly, S. 99 
of the Govt of India Act as adapted in 1947 
gave powers of extra-territorial legislation only 
to the Central Govt & any extra-territorial legis¬ 
lation bv the Raj Pramukh, or the MaharaJ 
Rew’a, after the accession would be ultra vires; 
fourthly, absence of the Governor General’s 
assent to this extra-territorial provisions would 
make them inoperative; finally, these adapta¬ 
tions are such substantive provisions of law as 
cannot operate retrospectively, in view of Art. 
20 of the Constitution. 

(109) These grounds should be examined. At 
least from 1921, the I. P. C. & the Cr. P. C. were 
in force in the Rewa State "with adaptations 
as w'ere necessitated by the local circumstances", 
as already noted; so such adaptations are in¬ 
herent & their formal embodiment in words is 
only a declaratory enactment. Taking S. 4, 
I. P. C. as referring to Rev/a or subsequently to 
the altered context of Rewa being part of the 
V. P. after July 1948, one can think only of 
this adaptation to Cis (2) & (3): 

“2. Any other subject to Rewa (or V. P.) 
within the Provinces of India. 

3. Any servant of the Maharaja <or Raj 
Pramukh of V. P.) whether a Rewa subject (or 
V. P. subject) or not within the territories of 
India." 

Similarly, the adaptation to S. 188, Cr. P. C. can 
only be to this effect that 

•'Any subject or servant cf the Rewa State 
(or the V. P.) committing an offence in British 
India would be tried wherever found In the 
Rewa State (or V. P.) subject to a sanction by 
the Govt of V. P. or of Rewa" (which baa 
taken the place of the Political Agent)." 

Looked at this way, the entire controversy be¬ 
comes unreal. 

(110) The argument is that the Rewa Maha¬ 
raja not being an International Person could 
not even in 1921 legislate extra-territorially. If 
by this is meant that acting directly, he could 
not compel the Govt of France, or Germany to 
extradite one of his subjects or servants, it !• 
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correct. In such a case, the Govt of India or 
the Govt oi U. K. as the International persons 
of which he was a subordinate used to do it for 
him. On the other hand, he could k aiways 
did, subject to the control of the Political 
Agent, proceed against his subjects or his ser¬ 
vants committing offences in British India & 
found there. If that should be called extra¬ 
territorial authority with reference to his own 
subjects & his own servants committing oilences 
in British India, the Maharaja of Rewa had it. 
Even if I hold that Ss. 4, I. P. C. & 188, Cr. P. C. 
as adapted in so many words in May, 1949 & 
September, 1949 are not declaratory, but enact 
fresh principles, I am of opmion that the Raj 
Pramukh was competent to enact on these sub¬ 
jects & retrospective operation is not repugnant 
to Art. 20 of the Constitution. Within his own 
Jurisdiction, the Maharaja of Rewa had full 
legislative powers till he signed the Instrument 
of Accession. At the time of the making over 
of charge, the Maharaja of Rewa like the other 
different rulers made over all his executive 
as well as legislative powers to the Raj Pra- 
mukh. The Raj Pramukh in his turn executed 
an Instrument of Accession in July, 1948. By 
this he allowed the Central Govt to legislate 
on subjects in lists I & III, in other words, on 
central legislative subjects & the concurrent 
legislative ones. But. neither did the Maharaja 
in the Instrument of 1947, nor did the Raj Pra¬ 
mukh in that of 1948, completely divest himself 
of the legislative powers on the subjects of list 
III, or as lor that matter even on the subjects 
of list (I). In fact, the only subjects upon 
which he did divest himself completely of legis¬ 
lative powers in favour of the Central Govt are 
those coining under certain specific heading in 
list I. In regard to subjects in list III with 
which alone, we are concerned here, the Ra] 
Pramukh has his own powers concurrent with 
that of the Centre. This is further clarified 
uy the second proviso to Art. 3 of Instrument 

Accession providing for the reservation of 
certain enactments for the Governor General’s 
assent. 

(111) Then the question resolves to whether 
adaptation to S. 4, L P. C. & S. 188, Cr. P. C. are 
really repugnant to the provisions of anv 
earlier Dominion Law or existing law on this 
matter. In case it supplements or brings the 
law in one area in line with the law elsewhere, 
there is no repugnancy. Recently, a very com¬ 
mendable practice has grown ot the legislative 
depts of ti.e units, consulting the Centre in 
regard to every proposed legislation on a con¬ 
current subject; thus the Centre gets notice 
& can caution the Unit of any central legis¬ 
lation in contemplation But, such coasultation 
is not a legal necessity; it is only a matter of 
convenience. Even the words in S. 99 "in¬ 
cluding extra-territorial legislation" is not in¬ 
corporated in the Raj Pramukh’s Instrument of 
Accession. "Extra-territorial" with reference to 
whole of India is understandable, extra-terri¬ 
torial with reference to a single administrative 
unit is not of any significance. These two 
adaptations are not repugnant to existing cen¬ 
tral law, but are just the bringing of the V. P. 
law r s in line with that of the Dominion Legisla¬ 
tive. So there was no question of reserving 
them for the Governor Generals assent. 

(112) Apart from finding that these were in¬ 
herent, & the explicit adaptations in May & in 
September 1949 are purely declaratory, I find 
that these adaptations can, even if brought in 
for the first time in May & September 1949, act 
retrospectively. Such a finding is unnecessary for 


the purposes of this case, but the question has 
been raised & has to be answered. Art. 20 of 
our Constitution & the corresponding articles in> 
the American & other Constitutions only say 
that 

• no person can be convicted of any offence 
except for the violation of a law in force at the 
time of the commission of the act charged oa 
an offence." 

"The law'" here is one which enacts that by- 
doing such & such act the person shall suffer 
such & such loss of money, possessions, liberty 
cr life. A law' which says that a man commit¬ 
ting an offence in place A may be tried in a 
place B, is not a law which creates an offence; 
because it does not say that for doing such & 
such thing he shall be punished. The analogy 
of the law against bigamy given by the Special- 
Judge is inapt & misleading. If there was no 
law against bribery in the Vindhya Pradesh aU 
the period in question. & the law against bribery 
was enacted later on, Art. 20 of the Constitution 
would operate, because it creates the offence. 
But if by a subsequent law the Cl at Rewa gets- 
jurisdiction, Art. 20 has no application. Thei 
new law does not create any offence, but is asj 
it were the lasso by which the Rewa Ct drags! 
the offender into its jurisdiction.. 

(113) A popular but by no means technically 
accurate way of saying this is "that a proce¬ 
dural law can act retrospectively, & a substan¬ 
tive law may not act so". If by substantive law 
is meant a law that creates an offence this is 
quite correct. The difficulty, however, is that 
the word "substantive law" & "procedural law"’ 
are used somewhat vaguely; & sometime the 
same law which does not explicitly create an 
offence may remotely have such an effect. In 
this connection the discussion contained in p. 
647, Etsqr. of Salmond Jurisprudence & p. 443 
of Paton’s Jurisprudence are of interest. It lf> 
a fact that S. 188, Cr. P. C. has always been 
called procedural law. It is also a fact that 
S. 4, I. P. C. has sometime been called "thfr 
substantive counterpart of that procedural law". 
The former section is contained in a code 
mostly but not completely on procedure; the 
latter is contained in a code which 
consists mostly though not wholly of pro¬ 
visions creating offences. So, even if by loose 
usage we call S. 4, I. P. C. substantive law, It 
is not substantive in the sense that it creates 
any offence. No body has got any fundamen¬ 
tal right either in a manner of procedure, or 
the choice of the forum, except that it should 
be reasonable & in consonance with the cons¬ 
cience of the community, &, under Art. 20, fur¬ 
ther that the act should ha/e been an offence- 
according to the penal law in foice at the time 
of its commission. Thus even if the adaptations 
came into force, subsequently to the offences, 
Art. 20 of the Constitution does not in any 
manner affect their retrospective action. 

(114) Finally, the position is taken that for 
one thing the charges in this case r ^e u naer 
the Code enacted by Ordinance 48 of 1949 after 
the offences were committed, & therefore, rouse 
fail. For another, the repeal section of that 
ordinance, unlike the operative section, acted 
retrospectively & created a legislative vacuum in 
respect of criminal law with effect from 9-8-1948. 

(115) Ordinance No. 48 of 1949 dated 11-9-1949- 
does not enact a code. It enacts adaptations- 
to the code (hat was already in force — adap¬ 
tations to the code which I have held were really 
pre-existent — so that the ordinance is only, 
declaratory. Even otherwise, these adaptations 
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tSi not the code i.e. the t P. C. came into force 
on 11-9-1949. The charges have been worded 
-including the phrase ”L P. C. as adapted by the 
•Ordinance 48 of 1949”. If this is not declara¬ 
tory, the question would be whether any of the 
adaptations have a bearing on the charges, & 
if they have, whether they can act retrospec¬ 
tively. 

(116) I have already discussed the position in 
regard to S. 4 as explicitly adapted in this 
ordinance. Ss. 120 <B), 463 & 466, I. P. C. have 
not been adapted here. In Ss. 161-163, I. P. C. 
tne alteration is that the words Central or 
'Provincial, occurring before Govt or Legislature 
■which literally makes no difference. Another 
section we are concerned with is S. 21 defining 
"a public servant”. If the resp 1 who was the 
Minister in-charge of Industries in the Vindhya 
Pradesh at the time of the offence, & resp 2, 
who was the Secretary in that Dept are net 
public servants there is an end of ihe whole 
^natter. But I do not see, how anybody could 
dream of arguing in that line. The adaptation 
to S. 21 * first* removes “covenanted servants” 
£ substitutes “Ministers of the State”. It is no 
body's case that resp 1 is being prosecuted as 
a public servant by this definition. Why this 
.adaptation was made, it is unnecessary for us 
to investigate, but it was to meet the situation 
that was common in these native States before 
1948. Then the highest civil servants of the 
State were called Ministers, though technically 
speaking they were not advising & aiding the 
Maharajas or the other executive heads, but 
they were actually executive officers. We are 
concerned with the definitions in S. 21 (ninth), 
which lays down "any officer in the service or 
pay of the Crown (or State) for the purposes 
of any public duty”. Again in ‘ninth* itself, 

“every officer whose duty it is as such officer 
to snend any property on behalf of the Crown 
or State & to investigate any matter effecting 
the pecuniary interest of the Crown or State.” 
r The Minister in the pay of the Crown or the 
’ State to advise & to aid the Chief Executive in 
this case the Raj Pramukh, is undoubtedly an 
officer performing the public duty as defined 
here. The Secretary, who is to carry out the 
orders in this behalf of the Raj Pramukh or the 
Minister In this connection is also a public 
servant. Again, in this case both of them were 
charged with the duty of creating either a new 
lease, or ordering the resumption of mining 
operations under an old lease, & to Investigate 
the pecuniary interest of the State in its deal¬ 
ings with the Diamond Mining Syndicate. While 
the frame work of the S .21 would indicate that 
the various utms me illustrative Sc not eihaua- 
tive, the wording of the different heads especially 
(ninth) & (tenth!, is eo elaborate & comprehen¬ 
sive that it virtually amounts to an exhaustive 
definition. Be that as it may, the two respa. 
oomo under the class of the officers in (ninth) & 
in one sense (tenth) also. 

[117] The argument as far as I have been able 
to follow is that the word “Crown’ 1 by virtue of 
the Regent’s order of 1921 had already been 
adapted as the “Maharaja of Rewa”, or the 

State of Rewa'\ After the birth of the Vindhya 
Pradesh the reaps, were not officers in tbe 
Rewa State, but in the bigger entity of the 
Vindhya Pradesh & were in the pay o! the Raj 
Piamukh. Thia is more playing on words; for 


one thing the adaptation to local ciroumetancea 
would automatically mean V. P. & the Raj 
Pramukh after the integration; for another, 
service in Sc for the State of Vindhya Pradesh 
in these two cases automatically includes eeryioe 
in Sc for the smaller regional entity of Rewa. 
So, it is altogether meaningless to contend that 
these two resps. were not public servants. Aa 
far as the charges go, there is nothing in them 
calling for the retrospective aotion of any of 
the adaptations given in ordinance 48 of 1949. 

[ 118 ] 8. 8 of the Ordinance says that : 

"If Immediately before the commencement of this 
ordinance there iB in force in tbe V. P or any pari 
thereof any law correspDnding to the I P.C. eooh law 
is repealed*'. 

This logically follows from the preceding 8. 9 . 
I fail to 6ee Low from this it can bo argued that, 
not merely the pre-existing corresponding law 
other than the I P. C., tut the I. P. 0. itself 
was repealed with effect from Auenst 1948. 
There is really no point iD this argument. Thia 
finishes the discussion of all the abstract points 
of law raised in this case. 

[119] The result is that the appeal is allowed 
k the lower Ct.’s findings are set aside. Sheo 
Bahadur Singh resp. 1 is couvioled under 
Ss. 120B, 161, I. P. C. k Ss. 466 k 466, I. P. 0. 
Mohan Lai reap. 9 is convioted under Ss 190B, 
& 161 , I. P. C. In any event a serious matter, 
snob failings on the part of publio servants seem 
to getting to be a real epidemio now-a-days. In 
this case the amount was very large. & the 
offenders oooupied the very high positions of 
trust k responsibility. Detection, a practical 
impo ; 8ibility in most caB83 was possible here, 
because the offenders were in a hurry, k Delhi 
chose itself as tbe venue Our history showB 
that suoh unscrupulous self.sreking on the park 
of persons in power has invariably been followed 
by moral obaos, political confusion leading to 
foreign invasions, defoats, & enslavement. In 
each circumstances, the obvious duty of orimi. 
nal Ot. is to apply its only instrument of puniBh* 
ment firmly k unshaken by false sentimentality. 
I sentence Sheo Bahadur Singh, who is as it 
were the senior conspirator, resp. l under 
S. 1S0B to the maximum substantive sentence of 
R. I. for three years. k to a fine of rs. 9,000 
(two thousands) with R.I. in default of pay men! 
for nine months. The actual taking of tbe 
bribe, though at another time k place, iB the 
realised purpose of the conspiracy; so, while 
sentencing the same Sheo Bahadur Singh under 
8,161, I. P. 0. to R, I. for 8 years, I order that 
it shall run concurrently with the substantive 
sentence under 8. hob. I impose no sentence 
under 8s. 466, 466,1. P. 0. As it were, the junior 
oonepirator resp 9, Mohan Lai, was also the 
offioial subordinate, further beholden to Sheo 
Bahadur Singh, for most of his ofEjUl promo, 
(ions. Still, asking for bribes for the Minister ia 
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Janki Prasad—for Applicant ; Advocate General _ 

for the State. 


need he have nhown his loyalty & gratitude by 
entering m o an agreement to commit a crime. 
I sentence Mohan Lai under s. 120 B. 1. P. C. 
to suffer K. I. for one year. & to a 6ne of 
rupees one thousand with further imprisonment 
in default for nine months. His attempt to 
obtain the bribe was done at the same place as 
the conspiracy & immediately or shortly after 
it. Ho, I do not award any separate sentence to 
Mohan Lai under 8. 161 .1. P. 0. 

[120] The bundle of note3 (ex. l) worth 
Rfl. 25.000 which I am told is in safe custody at 
the Bank of Baghelbhand (Rewa) is forfeited to 
Govt. 

V.B.B. Appeal allowed . 

[C. N. 9.] 

A. I. R. (38) 1951 Yindhya Pradesh 36 

Krishnan J. C. 

Mazbut Singh Sanbliar Singh—Applicant 
v. State of Vindhya Pradesh . 

Mi6c. Applu. No. 89 of 1950, D/- 411951. 

(a) Public Safety — Preventive Detention Act 
(1950), S. 3 Application of Act to prevent commis¬ 
sion of dacoities by gang — When permissible — 
Preventive detention solely on ground of relation¬ 
ship with dacoit -If legal. 

The Preventive Detention Act is for several emer¬ 
gencies, among which one is prejudice to the main¬ 
tenance of public order. Normally, a single dacoity or 
a number of dacoities cannot be held to afleet prejudi¬ 
cially the maintenance of public order to an extent 
calling for the application of the Act. Such happenings 
are dealc with either under the penal provisions 
against the formation of gangs, preparations to commit 
a dacoity or dacoity itself, or under the preventive 
sections of the Criminal P. C. It is. however, possible 
that with a single, or a number of gangs, acting in co¬ 
ordination over extensive areas, maintenance of publio 
order is *o prejudiced as to call for application of this 
extra ordinary law. When the executive authorities find 
that activities of the gang are so wide spread as to 
have virtually annihilated or completely disarmed the 
normal administrative machinery, they may invoke 
the Preventive Detention Act. [Para 8] 

At the same time, the detaining authority should act 
bona fide, in other words, after a fair and unprejudiced 
consideration of the allegation. This is particularly so 
when one of the grounds is that the detenu is related 
to a proclaimed offender against whom there are seve¬ 
ral cases of dacoity. It is possible that by oxercising 
pressure on a relation a really dangerous man can be 
controlled, especially in a primitive society where 
family and clan ties are very strong; but to punish or 
impose disabilities on a person solely on the ground of 
relationship is against all the principles of modern 
jurisprudence. There should be something more defi¬ 
nite. The allegation that ho is co-operating with a 
dacoit is much too general. (Para6 9,10] 

Preventive detention is not a device to evade the 
sorutiny of the oriinary oriminal Courts Into allega¬ 
tions that the detaining authority itself does not seem 
to believe. [Para 16] 

(b) Public Safety — Preventive Detention Act 
(1950), S. 3 — Bona fides of detaining authority — 
Power of Court to ascertain. 

Although it is not open to the Court to scrutinize tho 
correctness or the incorrectness of the allegations made 
by tho detaining authority, yet it is entitled to know 
lhat the order is bona fide , [Para 16] 


Order.— This is an application under 8 . 491 , 
el- (II, Oriminal P. 0. and Art. 226 of 
Constitution by Mazbut SiDgb. whose son Arjun 
Singh has been unoer detention from 18.9-1950, 
by the order of the District Magistrate, Gbhatar- 
pur, under s. 3, Preventive Detention Aot. Oak 
of the eix mon hs period of the order, about 
three and half months have already elapaad. 
This was beoau c e Arjun Singh was believed to 
be assisting ODe 

“Debt Singh and hia gaDg of notorious daooita In. 
their unlawful activities which prejudice the mainte¬ 
nance of public order '* 

The grounds served on him are the following : 

‘‘You are ihe nephew of Debi Singh dacoit, and yon 
co-operate with Jbeilu Siogh, brother of the said Debi 
Singh, and associate with and aisist him in his aot of 
helping tho gang of Debi Smgh by tranamitting infor¬ 
mation and disposing of looted property.” 

[ 2 ] It may be noted even here that Debi* 
Singh, and a number of his associates are repor¬ 
ted by the executive authorities to be a formi¬ 
dable gang operating on a large scale in certain 
Bundelkhand areas in particular Ohhotarpur, 
Tiksm-arh and the adjoining areas of C. P. 
U. P. and Madhya Bharat. Debi Singh himaelf. 
and many other under trials along with him, 
are proclaimed offenders after an escape from 
jail custody. In regard to Jhollu Singh, Debi 
Singh’s brother, it is stated by both the parties 
that hh is also a detenu on grounds similar to 
these. In faofc on 16-9 1950 the District Magis¬ 
trate at Cbhatarpur, seems to have ordered 
detention in 20 oases corresponding to Noa. 826 - 
845. This seems to be a test case. 

[3] As this is an order under 8. 3 (l) (a) (ii)i- 
by the District Magistrate exerciiing his powers- 
under sub ol. ( 2 ) of the same siotion no Ques¬ 
tion arises of reference to Advisory Board. The 
affidavits do not aleo disclose whether any 
representation was made, but it is 9aid on behalf 
of the applicant that a representation was made, 
but has not bean beard of any more. If any 
representation has been filed it has been rejected. 

[ 4 ] The applicant admits that Arjun Smgh is 
a near agnate of Debi Singh, Mazbut Singh b 
father and Debi Smgh’s father being brother* 
The grounds begin by pointing out this relation- 
ship, which according to the applicant has on. 
necessarily prejudiced the executive authorities 
In regard to the allegation about Jhallu Singh a 
activities in particular, and of the gang in gene, 
ral it is pointed out that no instances are given, 
and tho sweeping statement that the detonu is 
associated, transmits information, and dispose# 
of looted property is based on mere prejudice. 
Association with proved dacoita can justify 
charges under S. 399 or 402, Penal Code, dispos¬ 
ing of looted property is an offence under 
S.412, Penal Code, and transmitting information 
comes under the definition of harbouring as given 
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in S. 62 A, Penal Code., and the person doing this 
would be liable to a eentence of seven years under 
8. 916-A, Penal Code. The applicant’s argument 
ja that, in case Arjun Singh has committed any 
of these aotB in the past, he should be prosecuted 
and given a obance to defend himself. If the future 
possibility is thought of, there is section 110 . Cri¬ 
minal P. C. which again enables a Magistrate to 
bind down not merely for 6 months, but for three 
years, anybody, who aBsists a gaDg of dacoits, dis. 
poses of looted property, or harbours them, or 
helps them by transmitting information. 

[51 Acoording to the applicant, the District 
Magistrate’s failure to proceed under the regular 
law of the land, was mal » fide, and aotuated by 
the sole purpose of avoiding judicial scrutiny of his 
opinion. 

[6] It is further pointed out that Arjun Singh 
had been proceeded against under S. 110, Criminal 
P. 0., but had to be discharged sometime in Decem¬ 
ber 1949. During the nine months between that 
discharge and the present order, it is said that the 
applicant’s eon haB committed no act of this des- 
oription. If he has, the authorities Bhould have 
proceeded against him under substantive sections 
of the Penal Code or s. 110 , Criminal P. C. 

[7] The detention being mala fide and un- 
justified, the applicant prays that he should be 
released. 

[81 The Preventive Detention Act is for several 
•emergencies, among which one is prejudice to the 
[maintenance of publio order. Individual orimeB of 
voilencs, such as riot, robbery, daooity, or murder 
cannot be held to affect public order as a whole. 
But if the actual or probable acts of violence, are 
part of a system, affeoting the entire country or 
considerable areas, then we oan hold that such an 
emergency has arisen. The most obvious case is 
When, in pursuance of certain political aims, or 
towards the realisation of a particular eoonomio 
Byetem, a number of people with the Bame ideas 
begin to break the peace and use violence all over 
the country. Normally, a single dacoity or a num¬ 
ber of dacoities cannot be held to affect prejudi¬ 
cially the maintenance of publio order to an extent 
calling for the application of the Preventive 
Detention Aot. 8uoh happenings are dealt with, 
either under the penal provisions against the forma, 
lion of gangs, preparations to oommit a daooity or 
dacoity itself, or under the preventive seotions of 
the Criminal P. 0.. It is, possible, that with a 
single, or a number of gangs, aoting in oo-ordina. 
tion, over extensive areas, maintenance of publio 
order is so prejudiced as to call for application 
of this extraordinary law. When the exeoutive 
authorities find that activities of the gang are so 
widespread as to have virtually annihilated or 
completely disarmed the normal administrative 
machinery, they may invoke the Preventive Deten. 
Hon Aot. 

[9] At the same time, the detaining authority 
should aot bona fide, in other words, after a fair 
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and unprejudiced consideration of the allegation. 
This is particularly so, when one of the grounds, 
and in fact, in the present ^instance, the only 
spsoifio ground, is that the detenu is related to a 
proclaimed offender, against whom there are several 
cases of dacoity. It is possible that by exercisiDg 
pressure on a relation a really dangerous man can 
be controlled, especially in a primitive sooiety 
whero family and dan ties are very etrorg; but tc 
punish or impose disabilities on a person solely on 
the ground of relationship, is againet all the 
principles of modern jurisprudence. There should 
be something more definite. 

[to! In this case, it is alleged that there is 
something more definite, but the exact particu¬ 
lars have not been given. The allegation tbar 
he is co-operating with Jhallu Singh is much tool 
general. We do not even know, if Jhallu Singh| 
bitneelf is a proclaimed offender in any dacoity 
case. A3 for the other allegations a proceeding 
under 8. 110 , Criminal P. C, npon similar mate¬ 
rials had to be dropped. If during the nine months 
between the dropping of proceedings and the order 
for detention any similar acts bad been committed 
or prepared, it was open to the Distrust Magistrate 
to start fresb proceedings under the same section. 
Asked to explain why this wa9 not done, the learned 
Advooate General stated that there was insufficient 
evidenoe for proceeding under either the Penal 
Code or S. 110, Criminal P. 0. In these circum¬ 
stances, such a detention is mala fide and oannot bo 
supported. 

[ll] Recently, there have been a large number 
of rulings by many High Courts on this and similar 
questions. The ruling reported in In re Devata 
Lakshminarayana, A.I.B. (87) 1960M ad. 866: (1949-8 
M. L. J. 711) is to the point. There a detenu was at 
the first instance arrested under the Explosive 
Substances Aot, but a month later he was served 
with an order detaining him under the Madras 
Maintenance of Pablio Order Aot, whiob was the 
law there on the preventive detention before the 
oentral enactment. The third Judge, upon reference 
from a dissident Bench held that 

“the Govsrnmenr* having [abandoned the intention 
ot proseoutiog the osee initlatod against the detenu, 
was undoubted proof that it did not believe in tho 
troth ot thoie allegations. It the Government were 
really serion9 about the ohargeB levelled against the 
detenu, they could have eaiily prosecuted him under • 
the Aot, and his liberty would bave been dope!ved tor a 
mueb longer period than in the detention. Tbla oondaat ot 
the Government wib in the opinion ot the High Court a 
bails tor interring laok ot good faith. The law ot preven¬ 
tive detention was not intondod for suoh oases.” 

[Hal A similar oase has been reported from the 
East Punjab. Janld Das v. Imperator, a i.r. (37) 
1960 B. P.. 179 : (61 cr. L. j. 898). In that case a 
person was detained on the ground that he was con¬ 
ducting a malioious propaganda against the 
Jamaiat-vl-ulma and the Muslima and wa9 at¬ 
tempting to deepen the differences between the 
displaced persons at Delhi and the Muslim real 
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nrl 3 „ Th9 - E * S t- PuDjab High ° 0urt hel3 that P nB3ib, y be the intention of law that 8 nch a thine 
prevencve detention was net proper in such a case, should happen. ' g 

1 the D. M. ig of the opinion that the detenu bad fici Tkio - 

sorted mtilicioui propvaoda and had iagufrd nnitorfl whirK ^ This Court doGw Dot claim to scrutinize thei 


dents. The East Punjab High Court held that 
preventive detention was net proper in such a case. 

' If the D. M. is of the opinion that the detenu bad 
started malicioui propaganda and had issued posters, which 
according to him were objectionable from the communal 
point of view, then it was open to him to take aefion 
a^aiDSt the deteon under the proper section of the Penal 
'oode or of the Criminal Procedure Code The law of 
preventive detention is not intended to suspend the ordi¬ 
nary criminal tribunals of the Und.or prevent them from 
exerois ng their orlinary jurisdiction. In such a case the 
action of the executive authority is dehors Che object of 
the law, and the detention is illegal." 

[ 12 ] The learned Advocate General has placed 
reliance on the ruling reported in Muzaf/ar 
Mahmood v. The Crown , a.I.r. (37) 1950 Sind 18 : 
(6L Cr L. . 1 . 715). That wa3 a case of detention 
under the Sind Maintenance of Public Safety Act 
on the ground that “the detenu w»8 a raemb3r of a 
gang of dacoits and an associate of dangerous 
originals''. It is not clear whether in that case one 
of the grounds was relationship with a well-known 
daooit and gicg-leader, or whether the detenu had 
been proceeded against without success under 
0. 110, Criminal P. C. The High Court of Sind 
held that 

“a detention in the?o circumstances wag rot illegal, nor 
was the High Court prepared to hold from the mere fact of 
the detaining authority choosing this course iostfad of 
proceeding uuder the Penal Code, or the Chap. VIII of 
Criminal P. C. that the detention w*s mala ftde. It was 
for t he detenu to prove mala f\de$, and as he did not prove 
it, the detention waa held to be valid." 

[13] On th e basis it is argued by the learned 
Advocate General that this detention also should be 
held to be valid, even though the ordinary oriminal 
Courts have not been approached. 

[14] For one thing, the Sind report does not 
show the two important special circumstances of 
this case: For another, at least since 26-1-1950 we 
have been following a set of principles bared on the 
Constitution a9 interpreted by the High Courts and 
th^ Supreme Court; principles which have not been 
fully recognised in Sind. So, I lmve to follow the 
principles laid down in the Madras and the East 
Punjab rulings. 

[ 16 ] Even looking at the case from the common, 
asnse view point, it i3 difficult to accept the good 
faith of tbs detention order. Good faith in the 
pressot case means good faith in the legal eense, 
though thore is altogether no doubt that the 
detaining authority is actuated by honest belief in 
the detemi’s association with dangerous daooits, 
and of preventive detention being the only method 
of stopping it. All the same, the detaining autho¬ 
rity is a human being and likely to commit mis¬ 
takes. On the procedure adopted here, once a 
person is a relation of a well-known dacoit, he is 
finished either way. If there is sufficient evidence 
against him, he is prosecuted, and ei’her convicted 
under a eection of the Penal Code, or bound down 
under S. 110 , Criminal P. C. If there is no evi¬ 
dence, he is again detained under the Preventive 
Detention Act, the detaining authority purposely 
avoiding the ordinary criminal Courts. It cannot 


oomcfcne=s or the incorrectness of the allegations 
made, but it is entitled to know that the order is 
Iona fide. Preventive Detention is not a device to 
evade the scrutiny of the ordinary Criminal Courts 
into allegations that the detaining authority itself 
does not seem to believe. There may be occasions 
on which the activities of a pang of dacoits are so 
widespread as to call for the application of the 
Preventive Detention Act; but the preventive 
detention cannot be a substitute for the proper 
provisions of the Indian Penal Code, or of B. 110, 
Criminal P. 0. or a means of preventing a detenu 
from getting a hearing at all. Preventive detention 
is indicated for cases that cannot be dealt with by 
the ordinary law of the land. 

[ 17 ] In short the result is that the detention of 
Arjun Singh under 8 3, Preventive Detention Aot, 
is held to be illegal and he is ordered to be released 
forthwith unless wanted in any other case. 

[ 18 ] I certify that this involves a substantial 
question of law. 

V.B.B. Release ordered. 

fC. N. 10.] 
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Krishnan J. C. 

Bam Bhau Chhahbu Ram A another — De/ts. 

— Appcts. v. Raj Bhan Singh A others — Pltfs . 

— Resps. 

Civ. Misc. Applo. No. 5 of 1951, D/ 20-5-1951. 

(a) Const. Ind., Art. 132(1) - Question as to inter- 
pretatlon ot Constitution—Law ol pre-emption whether 
repugnant to fundamental rights. 

The question whether the law ot pre-emption reptr 
gDant to the fundamental right given in Art. (1) (I) is 
one Involving the interpretation of a provision of tho Cons¬ 
titution; & therefore the matter involyeg a eubFtantial 

question of law appealableunder Art. 139 (1). [Para 4] 

(b) Const Ind.. Art 132 (1)—Substantial question ol 
law — Applicability ol principle oi pie emplion by 
vicinage to entire mouza — Not substantial question. 

Though it is most desirable that a sort ol oast-iron rula 
should be laid down by the highest Ct. on the question 
whether the principle of pre-emption by vloinage should 
apply to entire moura, the very nature oi tbe question 
makes it impossible. It is always one of reasonsblencs 
with reference to the circumstances of each case, the area 
sought to be pre-empted, the length over wh ch there is a 
vicinage, tbe facilities for cultivation. & tbe like. So it can¬ 
not be certified that this is a fit case lor appeal to tbe S 0. 
or that it is a substantial question of law l ra ™ ** 

Lai Ourprasanna Singh—fo r Appcts.’, Lai Tadavendra 

Singh—/or Risps. 

Judgment.— This is an appln. for certificate to 
appeal to the 8. C urnfer Arts. i&2 & 133 (1) (o). 
The appln. hns been filed well after tbe disposal 
of the appeal in this Ct. on 18 12-1960. so, the op. 
posite party has been noticed & has been htard. 

[2l The app 3 t. was the purchaser deft, in a suit 
for pre-emption. The pllf. won the suit whereupon 
the appefc. filed an appeal to this Ct. which was 
dismissed cn 18 12-1960. There waa practically no 
controversy about the faots, & in any case, we are 
not concerned with them. The two points of law 


Hemchand v. State of V. P. 


f 

1931 


Yindhya Pradesh 39 


sought to be made by the appot. were; firstly, that 
the law of pre-emption is repugnant to Art. 19 ll) 
(f) of the Constitution & is not saved by cl. 5 of 
that Article. Secondly, the right of pre-emption on 
the ground of vioinage should not be granted eo as 
to cover entire mouzis or considtrablQ area?. On 
the first point, this Ct.'s decision was that in certain 
oironmstsnces, the law of pre-emption can be io the 
interest of the general public. On the second point, 
it was held that, on iho one hand, no rule can be 
laid down & each oa3e would depend on its own 
oiroumatancee; on the otberhand, io this partioolar 
case, the vioinage is over a length than is consider¬ 
able in proportion to the area involved. 


[3] As far aa the general qaeation of the applies, 
bility of Art, 19, this Ct’s opinion is recorded in 
para, io of the jadgment thus: 

"Finally, the question Is raised about the validity under 
the new constitution of all laws of pre emption. Art. 13, 
no donbt, ebja that any law, which in that article includes 
oustom, which is repugnant to the foodamental rights, of 
Part III, would not be valid to the extent o? auoh inconsis¬ 
tency. Art. 19 (1) (f) gives the right to everybody to 
acquire, hold & dispose of property. Pre-emption restfiots 
that right in the sense that the vendor is obliged to sell 
preferentially to a particular olasa of customers, if they are 
willing to pay the same consideration. It also compels the 
purchaser to reooovey certain properties to the pre-empt^r. 
Bo far, it is a restriction on the right given by Art. 19 (1) 
(f), However, this is a restriction In the intereat of the 
general public, because pre-emption enables the property to 
be uaod in the moat convenient manner Sc eliminates, or at 
least reduces, the chances of friolion between owners of 
adjoining properties, o r oo-sharera. No doubt, the advan- 
tagea of pre-emption are greatest in .simple agricolmral 
communities, or village settlements; as the community be- 
comes more advaooed economically, Sc towns & industries 
dovelop, the advantage ol pre-emption deorease 3 . There may 
even be a stage, in which the advantages are more than 
neutralised by the disadvantages. Over most of this state, 
wo aro still In the stage of agricaltnre, Sc village economy, 
whero pre-emption gives a balance of convenience. Oo-ibat 
1 a * rea8onftbIe restriction justified by Art. 19 
* I n 0 , ?!! noi pr0 P flred * bold that pre-emption as 

[4] Though the right of pre-emption by law or 
custom is recognized in many parte of tho country, 
this particular question has not yet been taken 
up in any of the H. Ota or the 8. 0. One reason ia 
the possibility that pre-emption sails like the pre- 
Bent one based on sales after 86-1-1950 might not 
haye reaohed the stage in whioh they oonld have 
come up to the H. Ota. or oonld have been taken 
farther up. Be that as it may, the qaeation whether 
any law of pre-emption ia repugnant to the fa D da. 
mental right given in Art. 19 (l) (f) ia one involving 
the interpretation of a provision of the Constitution; 
so, I certify that this matter involves a substantial 
question of law appealable under Art. 18J (0. 

[5] Coming to the aeoond point, the argument ia 
wntomed in paras. 8 & 9 of the judgment: 

' n * xt fliMMon i 8t whether the prinolple of pre- 

K by , k° t,| d apply to an entire Mooea. 

There is no qnailflo.tion In the Bewa Pre-emption Aot. hot 

it !„L A r» Pr . e ' em E“ 0D l Ao ‘ & in B0m8 fnliD 8i bated on 
It, lome limitations have been indioated. For example, if 

an u ate consists of several Mahal, of Monxaa vioinage in 

2 ?Mfc “.““iS! give , s rl 8b* of pre-emption in regard to 
tha others also. This point does not arise in this ease. 


Again, there are several rulings to the effect that, when 
considerable areay are concerned, vicinage over a email 
sireich of land cannot give a right of pre-emplion. For 
example, when a Mouza or a block ol a few handred 
aoree. i3 bung sold, the holder of a email field adjoining a 
email portion of tbi* block cannot claim pre-emption. The 
difficulty la that while the matter i3 clear in extreme 
ca*ea, wo have no cast-iron rule for ordinary 0003 . In one 
old Allabibad ruliog the word u^ed is "entire Mauza" 
elsewhere tbe word u$<d is "considerable areas". If tho 
pltf. has viciuage only on an inconsiderable boundary of a 
Urge Mouza, then obviously It will be unfair to give tho 
rightof pre-emption. If on the olherhand, there ia vicinage 
over a good portion of aMouza’a boundary, Sc tbe Mouza is 
small, ihe right of pre-emption will have 10 be applied. In 
the present case, the Mouza U small, Sc happens to have a 
separate number only because part of the parent Mouza, 
was granted to the predecessor in interest of the deft! 
second party. "The vicinage is over a considerable length*, 
both in the north Sc in tbe south-east. Therefore, this is a 
oase in which pre-emption can be olaimtd on the grounds 
of vicinage." 

[6] Though it is most desirable that a sort of, 
cast-iron rule ie laid down by tbe highest Ct., the 
very naiure of the question makes it impossible. It 
ie alwa>s one of reasonableness with reference to 
tbe ciroumstanoea of each oase, the area sought to 
be pre-empted, the length over which there is a 
vioinage, the facilities for cultivation, & tbe like. 
So, I am not prepared to certify that this ia a fit 
oase for appeal to the S. 0. & this is a substantial 
ques’ion of law. 

[7] In the result, the certificate is given on point 
NO. 1 under Art. 132. 

D.B.B. Application allowed. 

[C. N. 11.] 
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(REWA) 

Krisbnan J. 0. 

Hemchand d others — Appcts. v. State of 
Vindhya Pradesh d others. 

Oivil Mleo. Applos. Nob. 53, 54 & 55 of 1950, D/- 17-3- 
1951. 

(a) Sales Tax -Vindhya Pradesh Ordinance No. 2 of 
1949, S. 1 (2)—Chief Comr. bringing Ord. into opera- 
lion by notln. in 1950 - Validity ol - Distinction bet¬ 
ween "Existing Law", "Law in force* & ‘ Law in 
operation " 

In pursuance of Art. 9(8) of the Covenant for the forma¬ 
tion of the United State of Vindhya Pradt6h 1948. the Raj 
Pramukh oonld make Ordinance* whioh were not tubjeot 
to iht game reitrictions wbleb were imposed by 8.42, Govt, 
of India Aot. 1935 or areimposed by Art. 123, C.nst Ind! 
The Vindhya Pradeah Ordlnaooe No. 2 ol 1949 Imposing 
Bales Ux was made by the then R*j Pramukh on 10 1 
1949. By virtue of S. 1 (3) of the Ordinance, it came into 
foroe on 25 1 1949 when it wa* pubd-hed io (be V. P. 
Gazette. Later on the adminiitiation of the United State 
ol Vindhya Pradesh waa plaotd under the charge of a 
Ohief Comr. & by 8. 5 of the Vindhya Pradeih (Adminis¬ 
tration) Order, 1950 it wai provide i that all laws in force 
in Vindhya Pradesh should continue In force until repeal¬ 
ed or amended by a competent legislation. Thus tbe V. P. 
Ord. No 2 of 1949 oontmaed to be both an exiitiog law 
& tbs law In force. 

There are three itages in whioh the law touohea the 
oitizaoB. Tbe first stage ia the legislation when the law 
oomes into eziatanoe. Secondly tbe law may provide wuen 
it comes into force and thirdly It may itself preioribe a 
lutore date on which it may begin to operate or may pro- 
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vidi that it will bagin tj operate alter some adminstra- 
tn-e order _ [Para 6] 

In JiLuary 1950, the Chief Comr. purporting to act 
a/S 1 (2) ol the said Ord. issued a notfn. whereby he ex¬ 
tended the Ord. to the Vindhya Pradesh. I; was contended 
uhat the law under which the Chief Comr. was acting was 
not in operation in January 1950 : 

Held that the Chief Comr. was competent to put the 
Ord into operation by an order published in the V. P. 
Gazette. [Para 7J 

(b| Sales Tax—Vindhya Pradeth Ordinance No. 2 
oi 1949. S. 6(2)—Sch 2—Amendment of—Validity. 

Changes introduced in Sch. 2 ol the Ordinance relating 
to the enumerations ol articles exempted from sales tax 
without duly following the procedure laid down in S. 6 
(2), that is, without giving due notice of one month in the 
Gazette, are invalid. (Para 8) 

Lai Pradumna Singh—for Appcts:, Advocate General 
—for the Govt. 

Judgment.—The two appln. respectively by 
Hemchand & Ram Vishal are exactly of similar 
nature & have been heard together. A third appln. 
of the same nature was subsequently filed but 
notic-8 were not issued, as the question there is 
identical with that in the two 

[2] These two applns. are against the opposite 
party, Govt, of V. P., the Chief Comr., & the 
Sales Tax Comr., for a direotion of the nature of 
prohibition or mandamus against the Sales Tax, 
which is being levied from 1-4-1950. 

[ 3 ] The first question is whether the order of the 
Chief Comr. that a salea tax will be levied is intra 
vires : secondly, whether certain changes intro¬ 
duced in the Soh. 11 of exemptions were properly 
made. 

[4] Taking up the main question, the appots. 
urged that the law under which the Chief Comr. 
was acting was not in operation on 1-1 1960; &, 
further, that in the absence of parliamentary legis¬ 
lation, the Ordinance has long sinoe eeaeed to be 
law. Again, that the Ordinance is unconstitutional 
and the Central Govt, not having enforced it in 
any other part of the C States, its enforcement in 
this State is improper. 

[6] 1 shall examine these grounds. The law on 
the subject is contained in the V. P Ordinance 
NO. 2 made by the Raj Pramukh upon 10 1-1949 
& published in the Gazette on the 26th Jan. This 
Ordinance applies to sales of articlee olher than 
coal which is governed by a separate Ordinance. 
Section 1, cl (9) of 'hat Ordinance provides : "that 
it shall come into force on the date it is notified 
in the Govt Gazette”. Further, between its com¬ 
ing into force & its breoming operative, some 
secondary legislation by Govt, was neceesary. 
Section 1, sub s. ( 2 ) states: "it shall extend to such 
areas as may be notified by the V. P. Govt, in the 
Govt Gazette". The position is that on 1-1 1950, 
this Ordinance was in force in the State of V. P. 
but bad not yet been put into operation by the Govt., 
of V. P. By virtue of the Csntral Govt. Order 
No. 263P published in the Gazette on 27 19-1949* 

•This Order is called the Vindhya Pradesh (Adminii- 
iration) Order, 1950. The Order is made on 29-12 1949 & 
is published at page 2731 ol the Gaz. of Ind., Extraordi¬ 
nary dated 31-12-1949.— Ed. 


this law like other laws in force in the V. P, 
continued in foroe even when (he V. P. became 
a part 0 State under the Chief Comr. If it had 
been an Ordinance by the Governor-General, it 
should have been replaced by a legislative enact- 
mant within 6 months as provided by s. 42 , Gov. 
ernment of India Act. This not being an Ordinanoe 
by the Governor General or the President, the 6- 
months or the 6-weeks ruling has no application 
The Raj Pramukh whose legislative authority is 
derived from Art. 9 13) of the Govt forming the 
V. P. could make Ordinances till the formation of 
a Constituent Assembly for that State. Thrre ia 
no rule in the Covenant corresponding to s. 49, 
Govt, of India Aot or Art. 123 of the Constitution. 
Further, by virtue of the Central Govt.'s Order, 
it continued to ba in force even after the Raj 
Pramukh retired & the Chief Comr. took his place. 
In view of 8. 1 . cl. (3) of the Ordinance I have 
held that it was law in force. In fact, in a case 
like this, the law in force &, the existing law are 
one & the same. Both of them necessarily imply 
that the law can be put into operation without any 
more enactment by the legislative authority; in 
other words, without what we can call lurther pri¬ 
mary legislation. Its operation may be held in 
abeyance either for a specified period of time or 
pending aomb order by the executive authority, or, 
in other words, pending secondary or ’administra¬ 
tive" legislation. In the Central Govt.’s O. No. 263P 
the marginal note of 8. 6 speaks of the "exieting 
law,” the holy of seotion speaks of law in force; 
both phrases being used in the same sense. It is of 
interest to examine some of the artioles cf the 
Constitution, the third reading of whioh was com¬ 
plete before the promulgation of the said order, 
Arts 13 & 372 8peak of "law in force;" but the 
marginal note of the latter speaks of "existing law” 
exactly as doeB 8. 5 of the Central Govt.’s Order. 
Moreover, Expl. No. i to Art. 372 makes it dear 
that the law in force need not be actually in 
operation either at all or in particular areas.. In 
Art. 366 (10) of the Constitution "existing law" is 
defined & not the "law in force.” 

[6] We may, as it were, speak of three stages 
in which the law touches the citizens. The first 
stage is the legislation or a corresponding aot by 
the proper authority. After that the law comes 
into existence at all events. It may itself prescribe 
a future date on whioh it may begin to operate or 
it may provide, as in the present case, that it will 
begin to operate after Borne administrative order 
or secocdary legislation. But the very making of 
an enactment brings it into force without neoessa- 
rily bringing it into operation. In the case of Or. 
NO. 2 of 1949. the law itself provides that it oame 

into foroe with its publication. 

[ 7 ] I am aware that in some older enaotmenta 
a slightly different terminology is folld. By the 
"coming into foroe" is meant there "the coming 
into operation." For example, the Limitation Act 
was passed in Auguit, 1908 bat it was provid 
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that it should come into operation On 1-1-1909. 
From the view folld. in the Constitution 4 in 
the order 263P of the Central Govt. 4 in Art. 3T3 
of the Constitution, the Limitation Act wa3 both 
existing law 4 law in force from August, 1908; but, 
its coming into operation was deferred till 1 1-1909. 
Bat, in that section, the words used are "that it 
would come into foroa on 1-1.1909" It is immate. 
rial which terminology is folld. by drafismen but 
the distinction should be clear. Od that view, ord. 
No. 2 was existing law from 10-1-19*9 till 25.1.1949. 
On that day, it became the law in force But it 
was to come into operation on a subsequent date. 
The Chief Comr. was quite competent to put it 
into operation by an order published in the V. P. 
Gazette as provided in 8 l, cl. ( 2 ) of the Ordinaace. 
So, the contention that the Chief Comr. was con¬ 
stitutionally incompetent to brirg the Siles-lax 
Ordinance into operation is wroDg. 

[8l Then comes the question of detail whether 
the Sales Tax Comr. deriving his authority from 
Govt, was competent to moiify the sch3. 4 if he 
was oompetent whether he folld. the procedure 

laid down in the law. There are 2 scbs_Sch. 1 of 

each articles as were liable to sales-tax of a. l per 
rupee of sale prioe. I am told by both patties that 
this sob. has not been ohanged. Schedule 2 enume¬ 
rates artioles exempt from sales-tax, 4. the condi. 
iions 4 exceptions subject to whioh tbs exemptions 
have been allowed. The State Govt, is oompetent 
to amend the echs, but it has to follow a phrtlonlar 
procedure contained in 8. 6, cl. ( 2 ) At the first 
instance, it should notify obviously in the Gazette 
that it proposes to make suoh 4 such amendments. 
One month after it should again publibh a notfn. 
that all or some of the proposed amendments bad 
been made. In the present instance, the Advocate. 
General concedes that there have been some chang. 
ea in sob. 2 made by the Sales Tax Comr. without 
a month's notion or any notfn. whatsoever. The 
learned- Advocafe-General enggeBta that these 
amendments should be deemed to have been 
brought into force one month after their publica. 
turn. I do not agree. The intention of the law is 
that the assessees who are presumed to know the 
law in the SaleB Tax Ordinance may have obance 
of criticising the proposed amendment. Od notice, 
it is open to the assessees to impress upon the 
Gov . the inadvisability of the proposed amend- 
ment. The law also intends that at the end of the 
month, Govt, shoold reconsider them in the light 
of public opinion. The amendments having been 
imade without notice 4 reconsideration they are 
Imvalid as being the violation of s. 0 ( 2 ). 

[9] In the result I hold that the sales-tax was 
tightly enforced. No direction is oalled for against 
the levy of the Sales tax. 

. . [10] A Rollon of the nature of the mandamus 
is issued on the opposite party calling npon them 
to give effect to Sob. a as it stood originally & 
not to give effeot to the amendments made by the 
Wales Tax Oomr. 

1951 y. P./6 


[ll] Tbe appcte. having failed over most of 
their grounds, they should pay coats to the opposite 
party of Bs. 60 in each of the a cases. Appln. no. 55 
is summarily dismissed. 

V S.B. Ordered accordingly. 

fC N. 12 ] 
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Krishnan 3. 0. 

Bhagwan Prasad & others— Appcts. v. Dy. 
Comr., Bewa A others—Opposite Party. 

Civil Xliic. Cue No. 52 ot 1950, D/- 13-3-1951. 

Constitution of India, Art. 226 — Applicability — 
Other remedies available. 

Article 226 it bo widely worded that theoretically it 
can be invoked in any dispute. That 19 , however, Dot tbe 
intention of the framers of the Constitution. The remedy 
provided by tbie Article Is at all events rd extraordinary 
one. There shou'd be either no other alternative remedy 
or the alternative remedy should be eo inexpedient or 
round about that it would bs oneonecionable to drive 
the party to have recourse to it. But, when it is a com¬ 
mon grievance of every day happening, utnally redressed 
by a routine machlcry it is altogether unnecessary to 
invoke Art. 226. [p ftra 7 ] 

Lai Prad’jum’ia Sing <t Lai Gurprasanna Singh— 
lor Appels. ; Advocate-General—for the Govt. 

Order.—The appcts. for writ 4 directions of the 
nature of prohibition or otherwise are 10 in num¬ 
ber but their caee is similar. Against them are 3 
Revenue Officers, servants of Govt. 4 2 co- 
sharer-Pawiidars who are really not contesting, 
4 6 ryots who have been benefited by the aotion 
taken by the authorities. 

[ 2 l The faots of tbe case are simple. The 
appcts. claim to have got settlement of the land 
in question by pattas granted in May i960 from 
the landlords, Krishna Pratap Singh 4 Rarogo- 
vind SiDgh, opposite party 4 4 6. In the beginning 
of July, the opposite party, 6 to 11 , went to 
the D. 0 4 made a report to the effeot that 
they have been tenants of the land from before 
but had been forcibly evioted by the Pawaidara 
who bad inducted the appcts. as new tenants. The 
D. 0. did not take any aotion himself but passed 
on the matter to the Tahsildar who, in his turn,, 
asked the Naib Tahsildar to take suoh aotion as 
was proper. On 17-7-60, the Naib Tahsildar went 
to the village, noticed the appcts. 4 after some 
inquiry of a summary nature evioted them & put 
into possession the opposite party 6 to 11 . As far 
as the Revenue authorities are concerned, there ia 
nothing more to be done now; and, no question of 
a writ of prohibition is possible at the stage. What 
the appcts. desire to obtain is a direction of the 
nature of mandamus to the Revenue authorities 
to restore the italna quo ante by removing oppo¬ 
site parties 6 to 11 & replacing the appcts. 4 simi¬ 
lar direction on anopposite party 6 to 11 to vacata 
the land, 4 on opposite party 4 4 6, landlords to 
recognize the appofca. 

[81 In effect, the dispute ie, on the one band, 
between the tenants who claim to have been on 
the land from before, 4 on the other hand, the 
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landlords who seems to claim that the old tenants 
had surrendered the lani & they rightly inducted 
the appcts. as their new tenants. The Revenue 
authorities come into picture because they suppor. 
ted ths old teounts against the new ,fc reinstated the 
former as they considered that their (ossession 
should not have been disturbed. 

[4] Such a dispute is very common <fc goes to 
the revenue Ct. or the civil Ct. as ths case may be. 
In this case, there are the following possibilities. 

( 5 } The Tahsildar evicts the applet, after in¬ 
quiry in sc:ordanoe with the provisions of law. 
If so. an appeal should he filed in the Ot. of the 
D. 0. by aggrieved party within the period of 
limitation prescribed by the revenue law. As a 
matter of detail, it is alleged iu the present ca f e 
that the D. 0. of R^wa had already advised the 
Tahsildar to take action & on that ground may 
not, in all fairness, hear such an appeal. If this 
view is taken, either the D. C. himself or Ihe 
Revenue Comr. can get ths appeal transferred 
to the D. C. or some other D. C. 

[ 6 ] If, on tire other hand, it is assumed that the 
Tahsildar has no jurisdiction to remove the applte. 
& put in the old tenants, then, it is a case of 
wrongul dispossession of a tenant. In certain cir¬ 
cumstances, the matter would be cognizable by 
the Revenue Ct. in which case, the limitation is 
according to sohedule to Revenue Code. In certain 
circumetancee. it would be cognizable by the 
civil Ct. in which case the limitation would be 
governed by the Limitation Act. Here again, if 
an appln. lay before the D. 0. it oan be heard 
either by the D. C. himself, or over the Revenue 
Gome’s direction, by another competent officer of 
some statu?. 

( 7 ] I do not see why it i3 sought to invoke the 
sxtaordinarv juriediotloa of tho H. 0. under 
Art. 226 of the Constitution. It is so widely wor- 
ded that theoretically it can hs invoked in any 
dispute. If there is a case of pick-(rocketing or 
trespass, there ie nothing in ths wording of that 
article to prevent the aggrieved party from going 
to tho H. C. A a-kirg for a direction of the nature 
of mandamus for the ristoration of the property. 
Similarly, if there is a case of unlawful disposses- 
eion of land, the aggrieved party may seek a writ 
or direction on the new comer to give up posses- 
eion. If the Police has returnfd property to the 
wrong person or if a subordinate Ct. has deoidtd 
in a unsatisfactory manner, that party may 
come up for a direction under Art. 226. At this 
rate, Art. 226 would bs replacing all judicial pro¬ 
ceedings in criminal, civil or revenue Cts. That 
ie. of course, not the intention ol the framers of 
the Constitution. The remedy provided by this 
Article is at all events an extraordinary one. there 
should be either no other alternative remedy or 
tho alternative remedy should be so inexpedient 
or round about that it would be unconscionable 
to drive the parly to have recourse to it. But, 
when it is a common grievance of every day hap¬ 


pening, usually redressed by a routine machinery! 
it is altogether unnecessary to invoke Art. 226. 

t8] The position here is exactly wbat has been 
described above. There is a dispute, the msrita of 
which I have purposely refrained fiom discussing. 
It is cognizable either by a revenue Ct. or by a 
civil Ct —a matter which the appcts. should decide 
upon after consideration, & upon which they may 
hs corrected in time by ths Ct. which they ap. 
P'oaoh at the first in3iaoce. Even if tho decision 
of one of the Cis. is wroDg, they will have the 
right of appeal. I do not see any reason for this 
Ct. should short circuit the routine machineiy & 
decide this dispute by the issue of a dnection of 
the nature of writ of mandamus. 

[9] The appln. is dismisced with costs payable 
to Govt of R9. 50 No costs for the other opposite 
party who have not argued in this Ct. 

D.U. Application dismissed. 


(C. N. 13] 
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Krisbnan J. C. 

Baijnath Prasad — Appd■ v. Shyam Sundar 

t others— Opp. Parly. 

Criminal Revn. No. 97 ol 1951, D/• 25 4 1951. 

Cri. P. C. (1898), Ss 259, 350 , 436 -*'Beioreacharge 

The phrase, “before a charge is framed", u/s. 259 
•bviously refers to a charge in that proceeding & not one 
n an earlier proceeding which is, as it were, dead. If 
he successor Mag. continues with tho trial taking it up 
it a stage after charge, then certainly there is a charge. 
Where, however, the successor hears the case do novo 
here is no charge alive for the purpose of S. 259. The 
>rder of the Mag. in such a case, discharging the accused 
>n account of the absence of the complainant does not 
amount to an acquittal. In such a case the Ses. J. or tiie 
Dist. Mag. may order further inquiry after giving » hoar. 

ng lo the opposite party it the matter docs not come ‘o ther 

B. C. : A. 1. H- (2) 1915 Mad. 23 & A. I. B. (18) 931 

<j 9 r>et t Para3 3 - 4l 

Cr P. C., S. 259. N. 9 ; S. 350, N. 5 ; S. 43G, 

N. 4. 

Lai Pradyumna Singh—for Opp. Parly . 

Cases referred to-- 

1. 05) A.I.R. 12) 1915 Mad. 23 : (15 Cr. L. J. 673 |- pr 5J 

2. ('31) A.I.R. (IS) 1931 Nag. 39 : (92 Cr. L. J. 603^ ^ 

Order.—This is a reference by the Ses. J. 
Rewa on nn appln. by complainant Baijnath s/o 
Suraj Prasad to tho Ses. J. for setting aside a 
Mags', order of the discharge u/s. 259, Lr.tr. 

The question is as to whethor the order ot t 
Mag. dated 4-8-1950 really amounts to an acquittal 
or is a more discharge. In the former event fur- 
ther inquiry would really imply the setting as de 
of the acquittal; in the latter the fur her inquiry 
can be ordered by the Ses. J. himself after hear- 
i D g the opposite party. 

[ 2 l Tho facts of tho case are the following . 
Sometime in December, 1949, this complainant 
filed a complaint before the Mag. at Maihar 
against four men viz. Lalla Ram s/o Raghunandan 
Prasad & his three sons. Subsequently, Lalla 
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Ram died k the case proceeded against the* three 
sons. The Mag. of Maibar had framed charges. 
After it, the H. C. on a petn. by the accused 
transferred the case to a Mag. at Rewa. On the 
prayer of the accused, the case started do novo, k 
witnesses were examined. Upto 4-8 1950 when 
both parties were absent, some witnesses had 
been examined by the Rewa Mag. but no charge 
has been framed. Accordingly, the Rewa Mag. 
discharged them u/s. 259, Cr. P. C. From that 
order, the complainant came to the J. C. Ct. 
alleging that he could not attend on 4-8-1950 be¬ 
cause some streams on the way were flooded, & 
pointing out the absence of the accused persons 
also. On that case (cr. Revision No. 564 of 1950) 
it was ordered that the parties should at the first 
instance go to a Se$. J. The Se3. J. has made a 
reference to this Ct. as he consd. that order 
amounted to an acquittal charge having been 
already framed by the Maihar Mag. An impor¬ 
tant principle is involved which may affect a 
number of ether casas, k has to be investigated 
completely. 

[3] If having framed a charge the Mag. dis¬ 
charges the accused because the complainant is 
absent, it is a wrong order. The proper procedure 
would be fo: the Mag. to consider the case on its 
merits in the light of materials before him k 
with reference to the charges. In such a case, the 
H. C. alone can set aside the so called order of 
discharge k call upon the Mag. to consider the 
case on the materials before him. If, on the other 
hand, fcboro was no valid chargo in existence 
then of course, the Dist. J. or tho Dist. Mag. 
may order further inquiry after giving a hearing 
to tho opposite party. The matter does not come 
to H. C. 

[4] In the present case, a chargo was framed 
by the Maihar Mag. but the whole case is beiug 
heard de novo by the Mag. of Rewa. The phrase, 
“before a charge is framcd’\ u/s. 259 obviously 
refers to a charge in that proceeding & not one in 
an earlier proceeding which is, as it were, dead. 
If the successor Mag. continues with the trial taking 
it up at a stage after charge, then certaiuly there 
is a charge. The question is whether the succes¬ 
sor Mag. hearing the case de novo, we can still say, 
there is a ohargo alive for the purpose of S. 259, 
Cr. P. C. In my opinion, this cannot be. A fresh 
charge would be framed in normal course; the 
second Mag. trying de novo u/s. 350, Cr. P. C., 
would certainly be convicting or acquitting with 
reference to the charge framod by himself k not 
by his predecessor. Therefore, the oharge framed 
by the Mag. of Maihar does not exist for purposes 
of the proceedings started de novo before the Rewa 
Mag. The same would be the position if at Maihar 
itself the first Mag. is transferred after framing 
charge in this case, k a subsequent Ma*. takes 
over, but proceeds de noyo on the request of tho 
accused. On th<5 other hand, if the successor Mag. 
at Maihar also does not proceed de novo, but con¬ 


tinues with the case, taking tip at the stage where 
the first Mag. leaves it, then, of course, there is a 
charge, k a discharge u/s. 259, Cr. P. C. would 
not be a proper order. 

[ 5 ] There is some apparent conflict between the 
ruling reported in Snramulu v. Nahim Krishna, 
A. I. R. (2) 1915 Mad. 23 and Sheoraisai v. Dani, 
A. I. R. (IS) 1931 Nag. 39. The Madras ruling is a 
H. C. order setting aside an order by the D. M. 
for further inquiry in a case of discharge u/s. 253, 
Cr. P. C., because it held that "the subordinate 
Mag. had passed an order amounting to an acquit¬ 
tal k not a discharge." There, the first Mag. had 
already framed a charge; the successor Mag. 
resummoned the witnesses & having heard them, 
held that there was insufficient evidence, k dis¬ 
charged the accused u/s. 253, Cr. P. C. It is not 
clear from the ruling whether the successor Mag. 
was really holding the de novo trial k was resum¬ 
moning the witnesses for his own satisfaction as 
provided u/s. 350 ( 1 ), Cr. P. C. If it was not a 
de novo trial on request of the accused as provided 
under proviso (a) of S. 351), Cr. P. C. then, there 
is no doubt that the charge framod by the first 
Mag. continues to be valid. That ruling states 
that 

"the interpretation of S. 350 is, by no means, free from 
doubt. . . . The only object of the substantive portion 
of cl. (1), 8. 350 seems to leave it to the discretion of tho 
Mag. to either act on evidence recorded by his predecessor 
or to hear it over again for himself. The discretion is 
somewhat restricted by the proviso (a). And proviso (b) 
gives the superior Cts. special powers of interference. 
Subject to these provisos the discretion is absolute." 


As already noted, in tho present case, the second 
Mag. was not resummoning the witnesses at his 
discretion, but was hearing the case de novo 
according to proviso (a) which is mandatory. 

1 [6] In Nagpur ruling, tho position was that in 
de novo trial there was a dismissal of tho complaint 
for want of process fee. Subsequently, complain, 
ant proceeded after paying the process fee, but 
tho accused argued that they had been acquitted 
k, therefore, could not be tried again, in the 
face of S. 403, Cr. P. C. There also, tho charge 
had been framed by tho first Mag. &, in fact, it 
was on that basis that tho accused persons con¬ 
tended that the dismissal order by the second 
Mag. amounted to an acquittal. It was held that : 
“a de novo trial u/s. 350, Cr. P. C., is a now trial from 
the beginning of tho ease which, in a warrant case, 
means a trial under Chap. 21, Cr. P. O. The language 
used in S. 350 necessarily implies that tho charges framed 
by tho predecessor Mag. had to be ignored by tho second 
Mag." 


[7] In my opinion, the conflict betweon these 
two rulings is only apparent. In any case, tho 
very fact of de novo trial means necessarily that 
acts of the first Mag. in exercise of his judicial 
discretion have to be ignored. Therefore, in the 
present case, there was no valid charge in exis¬ 
tence on 4-8 1950, It was an order of discharge & 
not of acquittal. I therefore send baok the refer- 
ence to tho Sea. J. for considering whether fur- 
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ther inquiry should be ordered for giving the 
opposite party a chance of replying to the appcts'. 
ullegatioru?. 

DS. Order accordingly. 

[C. N. 14.] 
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Krishnan J. C. 

Widow of Shiva Prasad and another—Defts. 
— Appcts. v. Lai Dalikaran Singh £ another — 
Plt/s. —Opposite Party. 

Civ. Review No. 15 of 1951, D/- 10-4-1951. 

Civil P. C. (1908), O. 47, R. 1 — Mistake or error 
apparent on face of record. 

The b.sic principle in case of review is that the mis¬ 
take should be a mistake of inadvertency, a mistake that 
tbe Ct. itself would correct if apprised of it without any 
need to bear arguments. But where a matter ha3 been 
discussed A tbe Gt. has arrived at a decision after apply, 
ing its mind A after considering the pros A cons there 
cannst be a review on tbe ground of apparent mistake. 

[Para 2] 

Anno. C. P. C., 0. 47, R. 1, N. 15. 

Shri Ram Manohar Lai—for Appcts .; Shri Lai Tad - 
t tendra Singh - for Oppo. Party . 

Order. —This is an appln. in review on the 
ostensible ground of a mistake apparent on the 
face of the record. The judgment was delivered 
on 5 12-1950 by Mr. Durga Prasad Addl. J. C., 
who has since been retired, A the review has 
been heard by me. The main point urged is that 
the learned A. J. C., who dismissed the second 
appeal on the ground of limitation committed a 
mistake in holding that it was 30 days under 
Special Law of Limitation contained in the Rowa 
Land Revenuo A Tenancy Code, A not 90 days as 
in the General Law of Limitation. 

[2] In practically every suit decided in this 
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cial rule of procedure a decision was given by 
tho Civil Ct. upon the reference by the Revenue 
Ct. As against it, tbe other party contended that, 
whatever the subject-matter of the dispute be, 
the forum was the Ct. of the Munsiff A the Dis¬ 
trict Judge, so that there should bo 90 days 
limitation under the general law of Limitation. 
In other words, one party emphasised the sub¬ 
ject-matter, while the other emphasised the 
nature of the forum. The Hon’blo A. J. C. ag- 
reed with tho party that took its stand on the 
nature of the subject-matter of the suit A dis- 
missed the second appeal as being time-barred on 
tho basis of 30 days limitation. Ooce a case is 
transferred to the A. J. C. the Judicial Comr. is 
in no respect a superior Ct., nor does tho law 
creating this Ct. provide for any procedure for 
reconsideration of single judge decisions by a 
Bench. Whether the view taken by the Hon'blo 
A. J. C. is right or wrong, it is not a patent 
mistake apparent on the face of the record. It is 
a decision arrived at quite consciously after 
consideration of two alternative views. 

[3] The simplest test in such cases is whether 
the so-called mistake is one of inadvertency or 
one arrived at by a conscious process of reason¬ 
ing. The first alternative makes a review possi¬ 
ble; tbe second does not. 

[4] The appln. for review was not foraally 
admitted for hearing but the A. J. C. has noticed 
the opposite party to show cause why it should 
not be admitted A the opposite party has appear- 
ed A argued accordingly. The appln. for review 
is dismissed, but as there has been no formal ad¬ 
mission no costs or pleaders' fees are awarded to 
tho opposite,party. 

O.M.J. Application dismissed. 


Ct. an appln. in review is filed by the losing party 
on this ground. Tho basic principle is that it 
should be a mistake of inadvertenoy, a mistake 
that the Ct. itself would correct if apprised of it 
without any need to hear arguments. For exam¬ 
ple, we have recently amended the scale of costs 
& pleaders' fee; but there have been instances in 
which Cts. have granted the costs & pleaders' fee 
according to tho old table. Here is a type of in¬ 
advertent mistake that is easily remedied in re¬ 
view. Again, there have been cases involving tbe 
question whether such & such central enactment 
was brought into force in tho Vindhya Pradesh 
on a particular date; if mistakes have been com¬ 
mitted in reading the dates in the old Hindi 
notfns., they can be remedied in review. But 
where a matter has been discussed & the Court 
has arrived at a decision after applying its mind, 
A after considering the pros & cons there cannot 
bo a review on the ground of apparent mistake. 
In this oase, for example, one party contended 
that there should bo 30 days limitation because 
tho subject-matter of tho suit was one directly 
under the particular heading in tho Rewa Land 
Revenue & Tenancy Code though under tho spe- 
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Dharma Das Appct. v. Mool Sajiwan — Opp. 
arty. 

Review No. 13 of 1951, D/-10 4-1951. 

Civil P. C. (1908), 0.47, R. l-‘*Mistake or error 
•parent on the face of the record.” 

The error justifying a review is most often an error on 
zt, A may in certain cases be one of law also. But-in 
l cases it should bo an error of inadvertency; in the 
se of an error of law it should not have been armed at 
a process of conscious reasoning. Farther, if it is an 
ror of law, the correction suggested should be absolutely 
m-controversial, A should be such that the bare state- 
ent carries conviction without further reasoning on 
traneous matter. (Wrong vie* of the applicability of 
53A. T. P. Act held not a mistake apparent on the face 
the record): Case law discussed. [Paras, 11, 1*1 

Anno. C. P. C., O. 47, R. 1, N. 15. 

Lai Tadvendra Singh-/or Appct.; Rimanyan Pra¬ 
sad-for Opp. Party. 

)3) S A.^R.^0) 1933 All. 274 : (55 All. 196). 6] 

SO A. I. R. (-6) 1939 All. 619 : 1186 I. C. 885). Pr 8} 

301 A. I. R. (17) 1930 Bom. 317 : f (\“ 101 

14) A. I. R. (31) 1944 Oudh 198 : (217 I. C. 132). [Pr 10] 


Dharma Das v. Mool Sajiwan (Krishnan J. C.) Yindhya Pradesh 45 


1981 

('41) A. I. R. (23) 1941 Rang. 233 : (1941 Rang. L. R. 

382). [Pr 9] 

(-39) A. I. R. (26) 1939 Sind 137 : (I. L. R. (1939) Kar. 

330). IPr 7) 

Order.—The controversial points in both the 
applns. being the s*me, they have been heard 
together. In each case the losing party in a second 
appeal before Mr. Durga Prasad, Addl. J. C., has 
filed an appln in review ou the ostensible ground 
of errors apparent on the face of record. The 
applns. were passed on to his Ct. He had not 
admitted them for hearing, but had in each in¬ 
stance noticed the opposite party to show cause 
why they should not be admitted. Since then the 
Addl. J. C. has retired; so these applns. have come 
up before me for hearing. 

[2] In the review No. (sic) of 19 (sic) the same 
judgment covers two second appeals. The appeal 
of the pltf. was dismissed 4 that of the deft, was 
allowed with costs. There the question was as to 
whether 9. 63A, T. P. Act, could be invoked by the 
transferee of immovable property on an unregis- 
tered, but otherwise complete, deed of transfer on 
the ground that his payment of the consideration 
amounted to part performance. In the case cover¬ 
ed by the review No. 159 of 1951 the second appeal 
was dismissed; here the sale of immovable pro- 
party by an unregistered but otherwise complete 
deed was ignored; but on the equitable principles 
contained in s. G5, Contract Act, the vendor was 
called upon to refund the amount received by 
him. 

[3] The mistake alleged in the first case was 
that the Addl. J. C.’s views on the applicability 
of the principles contained in s. 53A were wrong. 
In the second case the alleged mistake is that the 
Addl. J. C. should have applied the equitable 
principles contained in 8 . 53A 4 upheld the sale 
on the ground that the payment of the considera¬ 
tion was part performance. 

[4] The questions of law in the two cases are 
complicated by the conflicting decisions given in 
the past by the H. C. of the Rewa State & the 
H. C. of the Vindhya Pradesh in both of which 
this Addl. J. 0. was also a Judge. Be that as it 
may, these review applns. are typical of the in¬ 
numerable ones filed in the Cts. here. It is no 
exaggeration to state that in practically every 
case the losing party files an appln. in review 
almost always on the ostensible ground of a mis¬ 
take apparent on the face of the record. It is, 
therefore, better to oonsider the general princi¬ 
ples on which any review appln. caij be enter¬ 
tained at all on this ostensible ground. 

[fi] When it is an inadvertent mistake on faot, 
or an overlooking by the Ct. of the rules in foroe 
about the procedure, or the costs 4 pleaders’ fee, 
4 similar matters obviously a review is indicated. 
Even in non-controversiai points of law an appa- 
rent mistake can be corrected in review. In all 
oases the simple teat is whether the Ct. itself 
would have made oorreotion if it was aware of 


the particular fact or circumstance while writing 
the judgments In other words, it.is, whether it is 
an inadvertent mistake or conscious appln. of 
mind leading to a result, which one party may 
consider to be a mistake. 

(G As there is a body of case-law on this subject 
it is helpful to summarise some of the typical 
rulings. In the ruling reported in Girdhar Lai v. 
Kapadvanji Municipality , A. I. R. ( 17 ) 3930 Bom. 
317, it was held that 

“a Ct. hcariug an appln. for review has no jurisdiction to 
order a review because it is of opinion that a differ* nt con¬ 
clusion of law should have been arrived at." 

The practice in this Ct. is for the applns. for 
review to bo passed on to the same Judge as 
passed the original order but sometimes it hap¬ 
pens as in the preseni instance that the Judge 
who passed the original order has retired, 4 
another Judge has to hear it. According to this 
rule, even if I took a view on the applicability of 
S. 53A substantially different from that taken by 
the Addl. J. C , I cannot order a review, if there 
is no inadvertency in the latter’s decision 4 it 
has been arrived at by a process of conscious 
reasoning, however wroDg or fallacious it might 
appear to others. The ruling reported in Bal 
krishan v. Mt. Bundia , A.LR. (i0) 1933 ALL. 274 
goes eveD a step further : 

"an error in law does not come under the wordB error 
apparent in the fa:e of record. A point of law which can 
be only established after argument 4 reference to autho¬ 
rities is certainly not a point which i6 apparent on the 
face of record nor i9 it a pint that is so simple as to 
carry conviction when it is stated. M 

17] In the ruling reported in Haji Ghulam v. 
Klianchand, A. I. R. (26) 1939 Sind 137, it was 
pointed out that: 

"O. 47, R. 1 should be construed strictly 4 should not 
be used to allow one Judge to sit in appeal on orders of 
his predecessor exercising an equal jurisdiction with his 
own. A mistake of law is not sufficient in itsolf to grant a 
review. The error must bo patently gross 4 manifest. A 
debatable question or a difficult question of law cannot be 
said to be an error apparent on the face of the record 
within the meaning of 0. 47, K. 1." 

[8] In Ranbir Prasad v. Sheobaran Singh, 

A. 1 . R. ( 26 ) 1939 all. 619, the view taken was 
that: 

"The mero fact that a different view on cortain ques¬ 
tions of law is possible is hardly any ground for review. 

An appln. for review under 0. 47, R. 1 dees not lie on the 
ground of an error of law. In any event, that error must 
be so patent that it must be said to bo apparent on the 
face of the record. 1 ' 

[9] In the ruling reported in Sundaram v. 
Madan Gopal, A. I. R. (28) 1941 Rang. 238, it waa 
held 

"review cannot bo allowed on the ground that some wrong 
decision on a point of law has found Us way into the 
judgment 4 that if the Ct. had refd. to certain provisions 1 
of law it would have oomo to a different conclusion." 

[10] Similarly, in Liaqat Hussain v. Jlfd. 
Razi, A. I. R. (3l) 1944 Oudh 198, the prinoipla 
laid down wa9 that: 

"In order that a mistake or error may constitute, a 
ground under 0. 47, K 1 for reviow it must bo one appa¬ 
rent on tho face of tho record. 4 not one whioh may 
roquiro extraneous mattors to prove the underlying fallaoy. 
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, 8uoh ™ error «"»ybe one of law, tut in order that it mav 
f V* * r ? UD ? toe law must liave been indisputable at 
th0 df ; te of toe decisi0 » which is characterised as errone- 
0lH# A v “ ,v of ! aw tal<cn a Judge on a delatable |x>int 
• . . . is not a mistake apparent on the face of the record.' 1 

J l] To sum up, the error justifying a review is 
most often an error on fact, A may in certain 
cases be one of law also. But in all cases it should 
bo an error of inadvertency; in the case of an 
error of law it should not have been arrived at 
by a process of conscious reasoning. Further, if 
it is an error of law, the correction suggested 
should bo absolutely non-controversial, A should 
be such that the bare statement carries conviction 
without further reasoning on extraneous matter. 

[ 12 ] In the two cases the error alleged is a 
wrong view of the applicability of 8. 53 A, T. P. 
Act, to a set of circumstances which happens 
very frequently in this State. It is also urged that 
there is inconsistency between the view taken in 
the two cases. I purposely refrain from discussing 
the merits of the view taken by the Ilon'ble 
Addl. J. C. But I note that there is nothing to 
indicate that he lias come to the conclusions in 
the two judgments without considering the pros 
(C cons. There is no inadvertency A no mistake 
apparent on the face of the record. Nor is this 
such a matter that the bare mention of the pro. 
posed correction carries conviction. 

[13) In these circumstances the applns. for 
review cannot bo entertained. They are dismissed. 
No costs for the opposite party in either pro¬ 
ceeding us the applus. have not beeu formally 
admitted. 


D. U. 


Applications dismissed. 
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Krishnan J. C. 

Jangbahadur Singh A others — Accused — /Ip- 
plicants v. State of V. P. 

Criminal Misc. Appln. No. 19 cf 1951, D/- 10-5-1951. 
t Criminal P. C. (1893), S. 499—Conditions in bail- 
bond in ncn-bailable cases. 

Id non baihble cases, the Court sLould sec that tbe 
concession in the grant of bail is not misused A so any 
reasonable condition can be imposed when granting bail 
in such cases. Where the accused were being tried under 
I. 1\ C., Ss. 452, 109, 120B for demonstrations carried on 
by them with a view to bring pressure on the Govt, to 
give up its right to impose grazing ices, A the Court in 
graning bail imposed the condition that the accused 
should execute bonds not to abet or take part in such 
demonstrations: 

If eld, that in the circumstances of the case, the con¬ 
ditions imposed were not unreasonable. [rara 0] 

Editorial note. — The learned J.C says:—‘That con¬ 
ditions can be imposed when granting bail in non-bailable 
cases is so generally recognized that it need not be dis 
cussed. ' [Para G] 

With respect, it is submitted that the point is not 
so simple as that.* He lias not referred to any ca*es in 
support of bis view. Attention may be invited to A. I. R. 
Commentary on Cr P. C., S. 499 N. ‘2a A to A. I. R. (*2G) 
1939 Cal. 714 : 1. L. It. (1939) 2 Cal. 42 which militates 
agnlnut the J. C.'s view. 

Anno: Cr. P. C., S. 499 N. 2, 2a. 


State of V. P. (Krishnan J. C.) fl. 1 . 

Lai Pradyumna Siigh—for Applicants ; A. A. G. — for 
the Govt. 1 

Order. —These 5 applicants are on trial before a 
Magistrate at Chhitarpur under Ss. 452,109, 120 (b), 
I. I\ C. The question here is whether a certain 
condition was properly imposed by the Magistrate 
in the order granting bail. I am told today that 
the bailees themselves have executed the bonds 
with the condition A have been released. The ques¬ 
tion now is purely of academical interest. 

[2] To prevent destruction of forests by indiscri. 
minate A uncontrolled grazing, Govt, have made 
certain rules. If, in addition to free grazing on 
village pasturage, graziers want to graze their 
cattle in the forest proper, they have to pay some 
licensing fee, nominal amounts, I am told of 
annas 5 per anuum per goat A Rs. 1/8 per annum 
per buffalo. Certain people, including pleaders like 
two of the applicants, have found in this grievance 
basis for starting what has been described as 
‘Sityagrah": — in other words, to make demon¬ 
strations before local offices A prevent public 
servants from discharging their official duties, A 
in effect to bring the local administration to a 
standstill. 

[3] Tho F. I. R. is to effect that these applicants 
organized processions in which the people wore 
incited to break laws A to carry out principles 
embodiod in slogans "Down with the Chief Com¬ 
missioner’s Govt."; A 'Down with the Dy. Com. 
missioner". Elligios of high public servants are 
also said to have been burnt. As a rosult of this 
abetment by tho applicants who are lawyers A 
other middle class people, a large number of gra- 
ziers entered in tho Dy. Commissioner’s otfice in 
a body, sat down A continued demonstrating 
accompanied by slogans. As tho prima facie case 
stands, their number, their attitude, A their deter¬ 
mination to paralyse tho local machinery of Govt, 
would show that it was a house trespass with pre¬ 
paration to cause hurt A at all events put the 
lawful occupants in fear of wrongful restraint, if 
not, of worse consequences. 

[ 4 ] Bail has been given by the lower Courts 
with tho condition that they should execute bonds 
not to abet or take part in such demonstration 
which amount to offences u/s. 452, I. P. C. or con¬ 
spiracy. According to them, tho offences are bail¬ 
able ones A this condition is unreasonable; so they 
want thi3 cancelled. 

[ 5 ] On tho first point, I find that the pnma 
faice case comes under S. 452. If a small numbor 
of men without concert or premeditation, enter 
the house in possession of another, A cause anno¬ 
yance, it is just a house trespass under S. 443, 
I. P. C. When tho intention is to commit any 
offence punishable with imprisonment, then it be- 
comes one under S. 451,1. P. C. But, in this case, 
there are aggravating circumstances. The deter¬ 
mination of the agitators was to make matters so 
difficult that Govt, could be compelled to allow 
uncontrolled grazing. It does not become legal or 
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peaceful simply by the use of the word “Satyagrah". 
When ignorant graziers are incited to raid Govt, 
officers with slogans to destroy the Commissioner, 
Dy. Commissioner & the Govt, the consequences 
are obvious. The intention is wrongful restraint 
of Govt, servants with a view to paralysing the 
local machinery. 

[6] That conditions can be imposed when grant- 
ing bail in non-bailable cases, is so generally 
recognized that it need not be discussed. The ques¬ 
tion is not whether any condition cm be imposed 
but whetbor this particular condition is a reason¬ 
able one. Firstly, the applicant for bail should at 
least say with some plausibility that he has not 
committed fcho acts alleged or that they do not 
amount to the offence. Secondly, there should be 
a genuino intention on the part of the applicant 
not to abuse the bail A repeat the same offence. If 
a person charged with theft is likely to commit 
the offence again while on bail, it should certainly 
be refused. Of course, if tbe offence is a bailable 
one, bail cannot be refused; but in non-bailable 
cases, tbe Court should see that the concession in 
the grant of bail is not misused. This is exactly 
what lower Court has done here. Prima facie, the 
offence is a serious non-bailable one. The applicants 
aro not graziers but are exploiting the grievances 
of some others —A inciting them to break the 
Governmental machinery. The tax itself is a 
nominal one in the national interest of preserving 
the forests. There is no lawful prayer for a reduc- 
tion of the tax or its abolition through the elected 
representatives of the people; but incitement to 
house.trespass A wrongful restraint with a serious 
threat to the physical safety of Govt, officers. In 
this attnosphero, it was the duty of the Court to 
see that the persons shown to be prima facie in¬ 
stigators give a guarantee against repetition. This 
is exactly what the lower Courts have done here. 
Thooondition is reasonable. 

(7l In the result, the application is dismissed. 
G.M,J t Application dismissed. 

(C. N. 17.] 
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Krishnan J. C. 

Bam Das (C another — Applicants v. F, P. 
State & another . 

Civil Appln. No. 16 of 1951, D/- 7-5-1951. 

t (a) Vindhya Pradesh Cloth & Yarn Dealers Licen¬ 
sing Order (III [3] of 1948)-Vindhya Pradesh Cotton 
Textiles Control Order—Orders If properly made. 

Both Orders wero included in a quantity of cyclosfcylcd 
material circulated along with a printed consents list des¬ 
cribed as an Extraordinary Gazette of 14-2-1949. The list 
mentions the Vindhya Pradesh Cloth & Yarn Dealers 
Lioensing Order of 1948, but not Vindhya Pradesh Cotton 
Textiles Control Order. Thus tho firtt can be presumed to 
bavo been published in the Gazetts, while no suoh pre¬ 
sumption could atfcaoh to the seooud. Secondly, both tho 
Orders wore made in the name of Hie Vindhya Pradesh 
Oovt. but by Seoretary to the Revenue Minister, who was 
in oharge of Food & Civil Supplies. There are no authen¬ 
ticated copies of the Orders signed by the Raj Pramukh 
nor is there any order by him authorising either the 


Mini?ter or tbe Secret iry to *he M'nUter to mrike such 
orders. Therefore, th» Ordeis have not been proper-v 
roade. [Pa rft 5j 

(b) Essential Supplies (Temporary Powers) Act 
(1946). S. 4 —Vindhya Prcdcsh Cotton Textiles Con¬ 
trol Order, S. 33 — Delegation oi powers by Textile 
Commissioner — Legality atter coining into iorcc of 
Central Act. 

The delegation of jokers by the Textile Commissioner 
even if valid under the V. P. Ordinance XI [11] of 1948, 
w.ll be invalid under the Central Act XXIV [24] of 1916 
if that Act y^rne* into force in Vindhya Pradesh by Con- 
tral Act XXX (30) of I960 thereby repealing tbe V. P. 
Ordinance. A delegation cf powers by the Textile Com¬ 
missioner is a secoui delegation which is Dot possible 
under tbe Central Act of 1940. (Para S) 

(c) Vindhya Pradesh Cloth & Yarn Dealers Licens¬ 
ing Order (III (31 oi 1948). S. 2 (?) -Vindhya Pradesh 
Cotton Textiles Control Order. S. 33 — Deputy Com¬ 
missioner not appointed licensing authority under 
S. 2 (j) passing order under V. P. Licensing Order lit 
[3) of 1943—D. C. purporting to act under delegation of 
powers trom Textile Commissioner under Textiles 
Control Order—Order of D. C. held invalid. [Para 9J 

(d) Constitution of India, Art. 226 — Order under 
V. P. Cloth & Yarn Dealers Licensing Order—Appli¬ 
cation for writ of a mandamus instead oi revision — 
Maintainability. 

The applicant instead of moving J. C.'s Court for tho 
i6Bue of any direjtioo of the nature of writ ariosi au 
order under the V. 1\ Cloth A Yarn Dealers Licensing 
Order, 1948, should move the Govt, in revision under the 
Order as it is an easy A expedient alternative remedy 
available. (p ata i 0 J 

Guru Prasanna Singh — for Applicants; Alaheshicari 
Pd., Advocate General — for the State of V. P. 

Order.— This is an application by tbe firm of 
Messrs. Ram Dass & Purshottam Dass, Textile 
Merchant at Satna, for a direction of tbe nature 
of a writ of mandamus on the Dy. Commissioner 
& a number of other defts. A quantity of textiles 
kept for sale by tbe applicants has been soized 
under tho direction of the Dy. Connor. Satna, & 
has been ordered t3 be made over to auother 
business concern. Along with this tho license issu¬ 
ed under the Cotton Cloth & Yarn Dealers 
Licensing Order of 1948 has also been cancelled. 
The applicants want that the textile goods should 
be ordered to bo returned for Bale by themselves, 

& the license restored. Toey have come directly 
to this Court without approaching Govt, in revision. 

[2) The faots are the following: In view of 
oertain irregularities & contraventions of the 
Vindhya Pradesh Cloth & Yarn Dealers Licensing 
Order of 1948, the D. C. found on 29-3-51 that this 
firm is unreliable A cannot be trusted to sell popu¬ 
lar varieties of cloth. So he cancelled the firms 
licenses & ordered all stock to be made over to 
Satna Retail Cloth Association for sale by them. 
There are also some directions in regard to tho 
examination of accounts & ohecking up of the 
Sales Tax collections on past sales. Assuming these 
facts to be correot, I shall examine the legal posi¬ 
tion taken by the applicants. They alleged that the ■ 
Vindhya Pradesh Essential Supplies Ordinance j 
1948 coasod to be in force on the 15th April. At the 
same time they allege also that the Essential 
Supplies Act xxiv [24] 1946 is inoperative. Even 
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supposing that the order under which the Deputy 
Commissioner was proceeding was one that could 
have been made under the Act, it is invalid because 
it was not made by the Raj Pramukh or his autho¬ 
rised subordinate. The third point raised is that 
the Deputy Commissioner had really no legal 
power to do anything under the Vindhya Pradesh 
Cloth & Yarn Dealers Licensing Order, as he has 
not been appointed a licensing authority. Finally, 
there is a suggestion that the delegation by which 
the Deputy Commissioner is said to have been 
acting is one that could not be made under the 
Essential Supplies Act &, therefore, ceased to be 
operative on the 15th of April when the Ordinance 
was repealed & the Act took its place. 

[3] The argument that the Essential Supplies 
Act has ceased to be operative is of very far reach¬ 
ing consequences. Originally made as a temporary 
measure this Act (No. 24 of 1946) was given fresh 
leases of life from time to time. When the Constitu- 
tion came into force on 26-1-1950 the Act was to be 
in force till 1-4-1950. By Constitutional Order iv of 
that date, the President made certain adaptations 
under Art. 372 of the Constitution; that adaptation 
in regard to this Act extended its life till 1-4- 
1951. In August 1950, the Parliament itself by Act 
Li I [52] of 1950 extended the Act till 1-4-1952. In 
the meantime hy Act XXX [30] of 1950, the Essen¬ 
tial Supplies Act 1946 camo into force in the 
Vindhya Pradesh thereby repealing the correspon¬ 
ding pre-existent law in the Vindhya Pradesh 
Ordinance XI of 1948. The argument on behalf of 
the applicant is that the President could make 
only such adaptations as wero necessary to bring 
the law in conformity with the Constitution. 
Further, Explanation III to Art. 372 provides that 
no adaptation can he made so as ts continue any 
temporary law beyond the date fixed for its expira¬ 
tion. This adaptation is not necessary to bring 
the law into conformity with the constitution & 
it does in effect give a new lease of life to the Act 
beyond the date on which it was to expire. Presi¬ 
dent’s adaptation to this Act being ultra vires, it 
died a natural death on 1-4-1950. The Parliament, 
ary enactment in August 1950 did not bring into 
existence a fresh law but amended the Act which 
the Parliament supposed was still alive. But an 
amendment cannot revive a dead law; only a fresh 
enactment can. 

[ 4 ] Once this is accepted the entire system of 
control based on different orders u/s. 3, Essential 
Supplies Act, would come toppling over. However, 
as far as tho Vindhya Pradesh is concerned this 
makes no difference eithor way. If on 1-4-1950 the 
Essential Supplies Act had died a natural death 
then it did not come into forco in this State on 
15-4-1950 by virtue of tho Part C States Laws Act 
No. 30 of 1950. On that view the V. P. Ordinance 
XI of 1948, the Essential Supplies Temporary 
Powers Ordinance, continues to be in force, because 
its repeal is only consequential to tho correspond¬ 
ing Central Act coming into force. 
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ler which the Deputy [ 5 ] Two different Orders were made on SO-l -1940 
ig was one that could ostensibly u/s. 3, V. P. E. S. Ordinance xi of 
t, it is invalid because 1948. One is the V. P. Cloth & Yarn Dealen 
ramukh or his autho- Licensing Order numbered, Order No. 3 of 1948 
point raised is that the other is the V. P. Cotton Textiles Control 
had really no legal Order to which no number was given. Both also 
the Vindhya Pradesh were included in a quantity of cyclostyled material 
siDg Order, as he has circulated along with a printed contents'list 
ig authority. Finally, described as an Extraordinary Gazette of 14 .j. 

4 delegation by which 1949. The list mentions the Vindhya Pradesh 
is said to have been Cloth & Yarn Dealers Licensing Order of 1943 
be made under the but not Vindhya Pradesh Cotton Textiles Control 
herefore, ceased to be Order. Thus, the first can be presumed to have 
I when the Ordinance been published in the Gazette, while no such 
its place. presumption could attach to the second. Both 

ae Essential Supplies the Orders were made in the name of the Vindhya 
3 is of very far reach- Pradesh Govt., but by Mr. Varnal Gopal, Secretary 
made as a temporary to the Revenue Minister, who was in charge of Focd 
946) was given fresh & Civil Supplies. The objection is that wbile an 
e. When the Constitu- order made by the Secy, to the Minister can be 
1950 the Act was to be deemed to be made by the Minister himself, it 
titutional Order iv of does not become one made by the Vindhya Pra- 
e certain adaptations de3h Govt, or by the Raj Pramukh. The covenant 
ution; that adaptation provides that tho Minister can only aid and advise 
ended its life till 1-4- wbile all executive acts have to bo done by the 
rliament itself by Act Raj Pramukh or by a subordinate authorised by 
Act till 1-4-1952. In him. Neither are there authenticated copies signed 
0] of 1950, tho Essen- by the Raj Pramukh nor is there any order by 
io into force in the him authorising either the Minister or the Secre- 
lealing the correspon- tary to the Minister to make such orders. Thore- 
he Vindhya Pradesh fore these orders have not been properly made, 
gument on behalf of [6] Another objection is that the Deputy Com- 
J resident could make missioner has not been properly appointed licens- 
0 necessary to bring ing authority under the License Order. It is defined 
th the Constitution, in 2 (j) as the Director, Food & Civil Supplies, or 
Art. 372 provides that the Textile Commissioner or "any officer autho- 
so as to continue any rised by the Vindhya Pradesh Govt, in this 
te fixed for its expira- behalf.” I gave time for tho production of such 
t necessary to bring an authority but there is none. Thus the Deputy 
h the constitution & Commissioner is not "tho licensing authority; 
ease of life to the Act the acts by him become illegal, though it is not 
was to expire. Presi- unlikely that on previous occasions the present 
; being ultra vires, it applicant himself had acquiesced in the Deputy 
950. The Parliament. Commissioner’s acting as the licensing authority. 
0 did not bring into [ 7 ] Tho Deputy Commissioner's own order 
ended the Act which shows confusion. His order on the applicant 
is still alive. But an purports to be one under the V. P. Cotton Cloth 
dead law; only a fresh & Yarn Dealers Licensing Order; but he claims 

to derive his authority from the order of the 
the entire system of Textile Commissioner numbered 20565-72 of 1950 
lers u/s. 3, Essential passed under the Cotton & Textile Control Grdor. 
inline over. However, The scope of this Order is completely dillerentt 
3 h is concerned this from that of the Cloth & Yarn Dealers Licensing 
ay. If on 1-4-1950 the Order. Section 6 provides that no scheduled 
died a natural death articles could be sold without a seller s license, or 
force in this State on a direction given by the Textile Commissioner. A 
rt C States Laws Act scheduled article is one contained in sen- 
the V. P. Ordinance which is a list of yarn, machinery & che “ lc jL a 
Supplies Temporary used in the manufacture of yarn. Section 33 ot th» 
to be force, beemrse Order empowers the Textile Comm, = er with 

ial to tho correspond- the approval of Govt, to delegate his fu na 
fnrpfl another officer. The order upon which the Deputy 
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Commiseionor claimB to have been acting is one 
delegating to him the powera of the Textile Com- 
missioner under the Cotton Textile Control Order, 

A not under tho Cotton & Yarn Dealers Licensing 
Order. In fact, under the latter Order the Textile 
Commissioner cannot delegate his powers. However, 
in the body of the delegating order made by the 
Textile Commissioner certain powers are referred 
to which arise only under Dealers Licensing Order 
A not the Textile Control Order. It is very likely 
that Govt, itself will take up the matter if 
apprised of this error. 

(8l I may in this connection point out a techni¬ 
cal difficulty in regard to the delegation if the 
Essential Supplies Temporary Powers Act is in 
force. Act xxx [30) of 1950 provides for tho automa¬ 
tic repeal of pre-existent lccal laws on the same 
subject as the Central laws new coming into force. 
Any order of delegation under tho repealed law 
would be deemed to have been made under the 
corresponding provision of tho Act; but it presup¬ 
poses that the order of delegation is one that 
could bo made under the new law. Under tho Act 
the Central Govt, can delegate powers to the Pro¬ 
vincial Govt, or any of its subordinates for passing 
orders of this nature which can be passed only 
u/s. 8 of the Act. But the Provincial Govt, cannot 
itself further delegate its powers to a subordinate 
officer. The Director of Food A Civil Supplies is 
a Seoretary to Govt, but the Textile Commissioner 
A the D. C. are subordinate officers. A delegation 
of powers by the Textile Commissioner even if 
valid under the Ordinance, ie a second delegation 
which i9 not possible under the Act. 

[9l Even apart from this, tho foregoing discus¬ 
sion shows the order was not properly made, A 
D. C. was really not tho licensing authority, A 
he himself was purporting to act by delegation of 
powers from tho Textile Commissioner under 
another order. 

(101 The next question is whether this illegality 
calls for a direction of this Court of the nature of 
a writ of mandamus; or there is a reasonably 
expedient alternative remedy open to the appli¬ 
cants. The last section of tho Cloth A Yarn Dealers 
Licensing Order, provides that any order passed 
or docision given under it shall bo subject to revi¬ 
sion or modification by tho Govt, of VindhyaPra- 
dosh. The time A trouble necossary to move tho 
Govt, in revision, is not more than that for 
moving this Court. It is only proper that at least 
now the applicants should approach Govt, with an 
application for revision of the D O.’s order in the 
light of the findings given by this Court on the 
legal aspect of tho matter. This will serve a double 
purpose. For one thing it will disoourago the 
increasing tendonoy of the publio to come to this 
Court direct with applications for writ without 
approaching the rovising authority, a procedure, 

♦ which at least in the presont instance is no more 
inconvenient or expensive that an approach to this 
Court. For another it will enable Govt, to follow 
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a general policy in matters like this. Writs in 
individual cases, while removing the individual 
grievances may or may not result in the immediate 
re-consideration by Govt, of tho orders & the pro¬ 
cedure which this Court has pointed out to be 
invalid & illegal; but a revision application will. 

(ll) In the result while giving my findings on 
the legal points. I decline to issue any direction of 
the nature of a writ as it is easy & expedient for 
the applicants to move Govt in revision. Having 
tried this course the applicants can come again, if 
they find it necessary. 

G.M.J* Application dismissed. 


(C . N. 18.] 
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Krishnan J. C. 

State of Vindhya Pradesh — Complainant — 
Appellant v. Govind Ram A otter $— Accused— 
Oppo. Party . 

Criminal Revo. No. 120 of 1951, D/• 25-4 1951. 

(a) Criminal P. C. (1898). S. 528 (2) — Transfer of 
case—Procedure—Transfer upon letter of Superinten¬ 
dent of Police—Legality. 

The district Magistrate can pass an order of transfer 
of a case from tho filo of tho subordinate Magistrate suo 
inoiu but more usually on tho application of either party. 

If ho entertains the application, he should pass no orders 
without noticiug tho other party A tiking the Magistrate’s 
report If tho prosecution wauts it. it should be by a 
petition by tho Court-In6peotor or tho Public Prosecutor 
& not a letter of tho Superintendent of Police. 

(Parai 4, 10) 

Held also that in viow of the 9ystcra of separation of 
judicial & executive powers obtaining in tho Rewa State, 
tho orders o! the Diet Magistmto transferring the oase 
from % Mu ns iff Magistrate on tho letter of the Superin¬ 
tendent of Police was not proper ovon if tho Dist. Magis¬ 
trate had the power to pass the ordor. [Para 8) 

Anno. Cr. P. C., S. 528, N. 1, 13. 

(b) Criminal P. C. (1898), S. 36 - Separation of 
executive & judiciary— Effect. 

Whcro a system of separation of judioial & exooufclva 
fanotions obtains A there aro Munsiff Magistrate i who 
can try oases, it is not propor for tho othor Magistrates 
to exerciso judicial funotions oxcept where tho Munstff 
Magistrates have no powor to act. [Para 8) 

Anno. Cr. P. G., S. 36, N, 1. 

(Observations as to what powers should bo oxercls#d by 
tho ‘executive’ Magistrates.) (Paras 7, 8J 

Advocate-General — for the Government . 

Order.—In this oase tho question is whether 
the District Magistrate 4 the Additional District 
Magistrate, Rewa aoted properly in dealing with 
the case, State v. Govind Barn A others, from 
the Mauganj Mogistraoy. Secondly, even if the 
procedure followed by them is technically regular, 
whether it was expedient for them to have fol¬ 
lowed this course in this State, where there is the 
eyBtem of more or less complete separation of 
executive & judioial functions of Magistrates, 
Whether the particular oaIb should be transferred 
from the Mauganj Magietraoy to the Rewa Magis¬ 
tracy is not considered here, but should be deci¬ 
ded in a proper proceeding, after hearing both 
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parties & taking the explanation of the Haugani 
Magistrate. 


[2] In the beginning of March 1951 there was a 
serious incident in the Mauganj thana leading to 
case u/ss. 302, 306 A 3G7 A other sections of the 
P. 0. Then there were two Magistrates at 
Mauganj with powers of taking cognizance under 
all the three Cls. (a), (b) A (c) of s. 190 (l), Cr. 
P. C. The F. 1 . R. seems to have been lodged as 
usual before tho Mun,i£f Magistrate, Mauganj; 
the accused persons were remanded in the Rewa 
Jail on different dates, practically all before the 
20-3-1951. On 20 3-1951, tho Munsiff Magistrate 
Mauganj was asked by this Court under whose 
orders that was done. After it, he wrote to the 
District Magistrate if it wa3 possible to enlarge 
the accommodation or provide extra accommoda- 
tion in the Mauganj Judicial Lookup. Already 
most of the undertrials had been lodged in the 
Rewa Jail. Subsequently, the charge-sheet was 
placed before the District Magistrate without its 
being placed before the Munsiff Magistrate Mau¬ 
ganj. Without any application by the Public 
Prosecutor or tho Police Officer exercising those 
functions, but upon a letter by tho Superintendent 
of Police, & without asking the Munsiff Magis¬ 
trate Mauganj to report, or noticing the accused 
persons lodged in the Rewa Jail, the District 
Magistrate recalled the case from tho file of tho 
Munsiff Magistrate Mauganj, A transferred to the 
file of the Munsiff Magistrate Reva. It also 
appears that during this interval the District 
Magistrate wrote a note to the District A Ses. J. 
who refused to pass any orders on that matter. I 
am doubtful of the propriety of such notes. 

[3] In tho meantime, two bail applications 
seem to have been filej before the District Magis¬ 
trate. We do not know what actually happened 
of the applioitions of the 19th March; but on the 
later application the Additional District Magis¬ 
trate passed a dismissal order after visiting the 
Jail. 

[ 4 ] Viewing this matter for the moment inde¬ 
pendently of the system of separation in vogue 
here, I find that the whole procedure has been 
both % improper A irregular. Even assuming that 
the District Magistrate here has a concurrent 
jurisdiction along with the Munsiff Magistrates in 
respect of cases on police report, still it is most 
unusual for a District Magistrate to receive a 
oharge sheet over the head of the proper Magis¬ 
trate. Normally, the charge-sheet should be placed 
before the proper Magistrate A if the District 
Magistrate coasiders it expedient to interfere, he 
should do it by a written order served on the 
Subordinate Magistrate asking for the reoords. 
8uoh an order may be passed suo motu, but more 
usually it is on the application of either party, but 
never on a letter by tb^ouperintendent of Police. 
In faofc, no direot commuui^ation by the Superin¬ 
tendent of Police to a Magistrate exercising 
iudicial funotiona is indicated. If the Superin- 
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tendent of Police wants to apprise the Coart of 
any circumstance, he should instruct the Police 
Prosecutor, the Court Inspector or Sub-Inspectcr. 
who should file a petition to be disposed of by 
the Magistrate, after giving a hearing to the 
opposite party A taking a report from the Sub. 
ordinate Magistrate. 

[5] In his report to this Court the District 
Magistrate begins by saying that on 24-3 51 the 
Munsiff Magistrate Mauganj wrote to him about 
the difficulties in regard to Jail accommodation, A 
upon being apprised by the Superintendent of 
Police that, it could not be extended he transfer¬ 
red the case.. With all respect to the District 
Magistrate this is not very straightforward. 
Well before 20-3-1951 the arrested persons had 
been brought to Rewa, A lodged in the Rewa Jail. 
In fact, Mauganj Magistrate’s letter to the Dis¬ 
trict Magistrate oq 24 3-51 was written because 
this Court called upon him to report the circum¬ 
stances in which the arrested persons were 
lodged in the Rewa Jail without any order by 
him. 

[6] The Superintendent of Police wrote to the 
District Magistrate giving reasons, some of them 
apparently quite good, why the oase should be 
transferred to Rewa. It was the duty of the Dis¬ 
trict Magistrate to retrun the charge sheet to the 
Police, to be placed before the Munsif Magistrate, 
Mauganj, A ask the Superintendent of Police to 
get a proper petition filed by the Publico Prosecu¬ 
tor, or the Court Inspector. Even on suoh a 
petition there should be no ex parte order. 
Nothing is more fatal to the publio confidence in 
the Courts than unusual measures like a direct 
approach of the Superintendent of Police to the 
Courts, A ex parte orders. Similarly, it was tho 
duty of the Additional District Magistrate to 
dismiss the bail application A direct the applicants 
to approach the Munsiff.Magistrate Mauganj, or 
even the Ses. J., whose Court is next door to his 
own. 

[ 7 ] Now I shall examino the speoial considera¬ 
tions arising out of the separation of functions 
in this State. Since 1921 there has been a separa¬ 
tum of executive A judioial functions in the Rewa 
State. In the other States which now form part 
of the Vindhya Pradesh the praotioe seems to 
have varied, but since 1948 the same system has 
been introduced in the entire Vindhya Pradesh. 
We are conotrned with the Rewa State area; 
here in many sections of the Or. P. 0. Sessions 
Judge/’ are substituted for "District Magis¬ 
trate,” A ' High Court" for "Provincial Govern¬ 
ment." On the formation of the Vindhya Pradesh 
there seems to have been some controversy be- 
tween the High Court of that time * the Govt., 
about the position of the Distriot Magistrates & 
the Tebsildars-who are ex-officio second ola* 
Magistrates. A radical eolation would have been 
to intioduoe amendments to Or. P. O.; b#t ® 
their abeenoe Govt, passed an order in May 
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(NO. 3830 (8)-I.F. dated 20-5-49) k communicated it 
to all District Magistrates asking them not to 
osercise any judicial functions & to exercise their 
executive functions under the Cr. P. C. in very 
special or emergent cases. The same order 
widened the powers of the Munsiff Magistrates & 
relieved the Tehsildars of criminal case work; 
they were still second class Magistrates specially 
empowered u/ss. 164 & 167, Cr. P. C. also. When¬ 
ever there was an occasion for their exercising 
these powers on the invitation of the Munsiff 
Magistrate they should exercise them; for exam¬ 
ple, when the Munsiff Magistrates are absent they 
should give remands and do the routine duties. 
If they wanted confessions or statements to be 
recorded, the Tehsildar Magistrates should do 
so, as otherwise the Munsiff-Magistrates might 
become witnesses k may not inquire into or try 
the cases. Yet another occasion for the helpful¬ 
ness though it is not expressly noted in tho order, 
would be in the conduct of test identifications k 
other duties of a ministerial nature during the 
investigation of oases. 

[8] Thus, we have in this State a subordinate 
judiciary consisting of the Munsiff-Magistrates, 
who are all first class Magistrates as well as 
MunBiffs, & who have powers of cognisance under 
all tho three olausos in S. 190 (l), Cr. P. C. In 
addition, there aro tho ex-officio Magistrates, 
named the District Magistrates, additional Dis¬ 
trict Magistrates k Tehsildars second class Magis- 
trates. By long standing practice, at least, in the 
Rewa State area, & by virtue of the order I have 
referred to ex-officio Magistrates should not exer- 
oise any judioial functions, oxcept where special 
powers have not been given to other Magistrates, 
as in regard to cases u/ss. 110 , 144, Cr. P. C. & 
the like. The Tehsildar second olass Magistrates 
are expected to do certain routine ministerial 
functions at the request of the Munsiff-Magis¬ 
trates. The order of Govt, aforesaid reconciles the 
system of separation of executive and judicial 
functions, with the Cr. P. C., whioh since 1949 is 
the same here as elsewhere in the oountry. 
According to the letter of the Code, the District 
Magistrate oan pass certain orders & do certain 
things: but this Court may have to cancel or 
modify them, if they oonfliot with the established 
Tiraotice here & the Govt.'s own instructions. 

19] Sections 17 (l) 29B, 190 (9), 506 k 698, Cr. 
P. O., give powers to the District Magistrate 
which are neutralised by Govt, in the letter I 
have referred to, but this, & another recent case 
u/S. 606, Or. P. C. show that there is a real 
danger of the order boiDg disregarded. Amend¬ 
ment of these sections will have to wait till tho 
separation of executive 5: judicial functions be- 
como general all over India; but this difficulty 
can be solved temporarily by the Govt, appoint¬ 
ing by notification in this State the Dist. & Ses. 
J J• & tho Additional Distriot & Sea. JJ. as Dis- 
triot Magistrates for the purpose of these seotions. 


I suggest that this be done at once, if it is 
intended that the separation should be a reality. 

(101 I, therefore, set aside the ex parte transfer 
order passed by the District Magistrate. The 
entire file along with the challan should go to 
the Munsiff Magistrate Maugeng; but since the 
accused persons have been lodged already in the 
Rewa Jail they can continue to be detained here 
till further orders. Either party or the Munaiff 
Magistrate Maugang himself may desire transfer 
of the case. A transfer application or a letter by 
the MuDsiff-Magistrate is the proper course. If 
the prosecution wants it, it should be a petition 
by the Court.Inspector or the Public Prosecutor 
k not a letter of the Superintendent of Police. If 
a petition u/S. 528, Cr. P. C. is filed before the 
District Magistrate, he should consider whether 
he should entertain it, in view of the Govt, s 
orders, or send the papers to the District A Bes. 
J. If he entertains the applications, he Bhould 
pass no orders without noticing the other party & 
taking the Magistrate’s report. If it comes to the 
Dist. and Ses. J., he should see whether he could 
pass any orders under the Or. P. C. now in force 
in the Yindhya Pradesh. If he cannot, he should 
send it in a reference to the Judioial Commis¬ 
sioner's Court. If an application is filed in this 
Court u/s. 526, Cr. P. C., it will be disposed of 
according to law. 

G.M.J. Order accordingly. 


(C. N. 19) 
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Rameshwar Prasad Defendant-Appellant v. K. 
Lai Vijya Singh. Plaintiff-Respondent. 

First Appeal No. 18 of 1951, D/- 11-8-1951. 

(a) Civil P. C. (1908). S. 11 — Res judicata on 
questions oj law and jurisdiction. 

In general, a finding on law means one oj three 
things. First, tliat the law on the subject, speaking 
in the abstract, is such and such; this can never 
be ‘res judicata.’ Secondly, that the law as applied 
to that controversy, or the efject oj the law on the 
matter bejore the Court, and aj/ecting the parties 
to the dispute, is such and such: This is always 
•res judicata: Thirdly, it is possible that while 
applying the abstract principles to the particular 
controversy the Court gives a line of reasoning or 
even lays down subsidiary or collateral .principles. 
These He on the border land between "First" and 
"Secondly." Though this type may give rise to 
difficulties, the safest view is that these do not be¬ 
come ‘res judicata.' It is the conclusion, and not 
the abstract principles, the line of reasoning, that 
is binding on the parties to the case, or those liti¬ 
gating under the same title. (Para 9) 

A question about jurisdiction is a particular type 
of a quesion of law. Properly speaking, it is a 
question about the competency, statutory, pecuni¬ 
ary, or territorial, of the Court itself to adjudicate 
on the controversy brought before it by the plain¬ 
tiff. Where the question ^Jurisdiction so called 
is one not of the Court if WfFlmt of another tri¬ 
bunal or authority the Court ts in any case com¬ 
petent to decide it. An erroneous decision on the 
jurisdiction of another tribunal may be called a 
decision on a point of law. but unless it fa altered 
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in appeal, it « res judicata’ as far the parties to 
that suit are concerned. Cases Law Ref 

c. P. 0., S. 11, N. 11. (P " aS " «> 

(b) Appeal to His Highness's Act of Rcwa (1944) 
nuUMn? 0 * \ Lnder t ~~ M^wraja if acts as Court or 
^nit Z } authorit y — Competency to hear aopeal 
mukh ^ made ° Ver ° ,iarge 011 8 ’ 5 ’ m8 > t0 RaJPrar 

U r? der Art * 8 01 the Covenant entered 
by , l 16 *?™ and oth *r States for the forma¬ 
tion of United State of Vindhya Pradesh the exe- 

( prnmvi a h Ul0 ? t t y !i e , re to be exercised by the Raj 
Pramukh and he did not get by the transfer any of 

the functions conferred by any existing law of any 

Court or judge, officer or local authority yet the 

maharaja of Rewa was competent to hear appeals 

under the Act even after lie made over charge 

to himself as Raj Pramukh on 8-5-1948 as the 

Maharaja did not act under the Act as a Court or 

judicial authority. There was no division of 

powers as understood and applied as the foundation 

of the Act of 1944. That he was competent to hear 

appeals after 8-5-1948 is also clear by the fact that 

the Act continued to be in force till 30-8-1949 when 

it was repealed by V. P. Ordinance 53 of 1949 and 

there was no mention in the Ordinance of the Act 

having lapsed or of there being no appropriate 

agency for exercising powers under it. 

, x „ . f (Paras 16 and 17) 

(c) Evidence Act, (1872), S. 115 — Party's conduct 
not leading to other party's taking a course of con¬ 
duct which he would not have taken otherwise — 
Conduct of the former however unbusinesslike and 
vexatious does not attract the principle of estoppel. 

(Para 18) 

Anno: Evi. Act, S. 115, N. 3 (c). 

Hafizuddin Siddiqui , for Appellant; Maheshwari 
Prasad: Advocate-General for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in thd Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Ca^es.) 

C40) A I R (27) 1940 P C 222: (I L R (1940) Kar 
P C 460) (Pr 14) 

(’29) A I R (16) 1929 All 132 (Pr 13) 

(’26) AIR (13) 1926 Bom 481: (98 Ind Cas 341) 

(Pr 11) 

(*24) A I R (11) 1924 Cal 154: (70 Ind Cas 784) 

(Pr 11) 

(’41) AIR (28) 1941 Lah 327: (196 Ind Cas 611) 

(Pr 12) 

(’41) AIR (28) 1941 Cal 493: (196 Ind Cas 534) 

(Pr 13) 

(’23) AIR (10) 1923 Lah 16: (84 Ind Cas 254) 

(Pr 13) 

(’47) AIR (34) 1947 Mad 410: (1947-1 Mad L Jour 
233) (Pr 12) 

(’49) A I R (36) 1949 Mad 780: (1949-1 Mad L Jour 
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412) 


(Pr 12) 


(’36) AIR (23) 1936 Pat 198: (14 Pat 633) (Pr 13) 
JUDGMENT: This is an appeal by the defen¬ 
dant from the decision of the District Judge Satna 
deciding that the decree obtained by him on 
14-1-1949 against the present plaintiff, in his title 
suit No. 6/2 of 1944-45 in the original side of the 
Vindhya Pradesh High Court, is null and void. The 
questions for decision are: whether the judgment 
given in the defendant’s suit by the single Judge 
on the OS. of the V. P. High Court, and not 
challenged in appeal by the present plaintiff, is 
’res judicata.’ Secondly, whether on the 7th July 
1948 the Raj Pramukh of the Vindhya Pradesh 
was competent under the Appeals to His Highness's 
Act of Rewa (1944) to pass an order remanding the 
suit In an appeal by the present defendant to His 
Highness the Maharaja of Rewa. Thirdly, whether 
the present plaintiff is estopped by his prolonged 
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inactivity in this matter and his petition for 

accommodation for payment by mstaSents 
in the execution case. aments filed 

l J 2 nJ h V, 0mewhat cora PU c ated facts leading to 

iof- P ! r h Sent hUgatl0n can be summarised thus- in 
194o the present defendant filed a suit against’ the 
present plaintiff, it was before the sSKS! 

!nii ^°? na ^ide of the Rewa state High Court 
and v\ as disposed of on 9-12-1946. The present de¬ 
fendant appealed from this to a Bench on the 
appellate side of that High Court; it dismissed his 
appeal ° n 20-4-1947. The law of the Rewa State 
provided for an appeal to His Highness the 
Maharaja from appellate decisions of the High 
Court. Before 1944, such appeals used to be heard 
t and the recommendations sent up 

to His Highness’s approval. In 1944 the old rule* 
were repealed and a new Act called the Appeal 
to His Highness’s Act had been enacted. By this 
Act the appeals, if any, were in the form of peti¬ 
tions addressed to His Highness, but were handled 
by a Judicial Adviser, usually a retired High Court 
Judge from British India, who made a report 
to His Highness. The latter though legally com¬ 
petent to disagree with his Judicial Adviser invari¬ 
ably accepted the advice; in fact there is no report¬ 
ed ruling of His Highness having differed. Upon 
His Highness’s approval the report of the Judicial 
Adviser became a decision. Accordingly, in the 
present instance the defendant appealed to His 
Highness the Maharaja; it was disposed of by the 
Judicial Adviser on 19-4-1948, with a recommenda¬ 
tion that the High Court's appellate decision should 
be set aside, and the entire suit remanded to the 
original Court for decision in accordance with cer¬ 
tain principles the Judicial Adviser laid down. On 
the 7-7-48, the Raja Pramukh of the Vindhya Pra¬ 
desh approved of this report. 

(3) Between the report and its approval by the 
Raj Pramukh, certain constitutional changes had 
taken place. The Rewa State as well as 34 other 
States had entered into a covenant for the forma¬ 
tion of the United States of Vindhya Pradesh, by 
which the individual rulers retired after making 
over charge to the Raj Pramukh. The Maharaja 
of Rewa made over charge on the 8th May 1948 to 
himself as the Raj Pramukh, a personal identity 
which was accidental, and had no constitutional 
significance. However, th© Rewa aci for Appeal 
to His Highness continued to be in force till the 
30th of August 1949, when it was repealed by the 
Vindhya Pradesh Ordinance 53 of 1949. The 
material issue in the present suit before the learned 
District Judge was whether the Raj Pramukh was 
competent to act on 7-7-48 under this Act. 

(4) Any way, the remanded case came back to 
the single Judge on the original side, who reheard 
and decided on 14-1-1949 that the present defendant, 
who was plaintiff there, should get Rs. 11,940/- from 
the present plaintiff, who was defendant there, pius 
costs plus future interest at 6 per cent. From 
this decree the plaintiff did not file any appeal. 

(5) In the meantime there were some more 
changes. The Rewa State High Court as well as 
the Bundelkhand group High Court were abo¬ 
lished and replaced with effect from 12-8-1948 by 
the Vindhya Pradesh High Court. In this also as 
in the Rewa State High Court, there was an anginal 
side with a single Judge, for suits over a Particular 
valuation. It was in fact this Court that passed 
the decree in favour of the present defendant. It 
was also put into execution, notices were issued 
to the present plaintiff, and there were offers to pay 
after making some arrangements. In October 
about 2 months after the repeal of th ® ap P£ a L^ 
His Highness’s Act of 1944, the present plaintiff AIM 
a suit for a declaration that the decree against 
him in the present defendant’s suit of 1945 wa. 
null and void, because the Raj Pramukh s decision 
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7 7 _ 4 p was "ultra vires', as he was not competent 
£ J2S^ the powers oi the Maharaja ot Rea a 

WitheBea from the 26th January- 1950 the 
JV rnnrf of Vindhya Pradesn was replaced by 
thf jSial Commissioners Court, which unUke 
thP Rich Courts of Vindhya Pradesh and ot the 
Rewa State, has no original jurisdiction. Accord¬ 
ingly the pending suit of the present plaintilf aas 
Sferred to the District Judge at Satna in wnose 
lurisdiction the original cause of action had arisen. 
He heard the suit and decided that the Raj Pra- 
mukh was constitutionally incompetent to pass 
the order of remand, which was therefore ultra 
vires’ Therefore he concluded that the trial cn 
remand by the single judge on 14-1-19 was without 
jurisdiction. He further held that the suigle ju:;ge s 
(os ) decision though not appealed against -s not 
*res judicata’ for the purposes of the present Litiga¬ 
tion. He held that the plaintiff is not estopped 
by his conduct, nor even rendered liable to special 
costs to the present defendant under Section 35-A 
of the Civil Procedure Code. From this decision 
the defendant has appealed to this Court. 

POINT NO. l: 

(7) The defendant appellant takes a stand 
at the first instance on the principle of ‘res 
judicata’, for according to him the question 
whether the Raj Pramukh's order that the case 
should be remanded was ‘intra vires’, has been 
raised and decided in the first suit itself. Even, if 
it naa not been raised and decided. Explanation 4 
to S. 11, C.P.C., would operate, but as it is the 
patries joined issue on this point before the single 
judge, who has discussed this and concluded that 
the Raj Pramukh's order was valid. It was open 
to the present plaintiff who was defendant in that 
suit to take this up in appeal before a Bench of 
the Vindhya Pradesh High Court but he did not. 
He waited till an execution case was filed and 
steps ware being taken to attach his properties. 
The plaintiff’s answer to it is that there is no ‘res 
judicata’ on questions of law and in particular on 
questions of Jurisdiction. This in fact was the 
view which the learned District Judge found ac¬ 
ceptable. 

(8) It Is a very wide assertion to make that a 
finding on a point of law, and of Jurisdiction in 
particular, can nover be ‘res judicata.’ A good part 
of the conflict between the reported rulings on this 
matter is only apparent, being the result of wording 
far too generally, conclusions applicable to the 
particular set of circumstances, and to the parti¬ 
cular aspect of the problem, arising in each case. 

(9) An analytical examination of the case-law 
would show, that in general a finding on law means 
one of three things. First, that the law on the 
subject, speaking in the ‘abstract’ is such and such; 
this can never be ‘res Judicata.' Secondly, that the 
law as applied to that controversy, or the effect of 
the law on the matter before the Court, and affect¬ 
ing the parties to the dispute, is such and such. 
[This is always res judicata. Thirdly, It Is possible 
that while applying the abstract principles to the 
particular controversy the court gives a line or 
reasoning or even lays down subsidiary or collateral 

These lie on the border land between 
First and “Secondly". Though this type may give 
rise to difficulties, the safest view is that these do 
not become res Judicata. It Is the conclusion, and 
not the abstract principles the line of reasoning, 
that is binding on the parties to the case, or those 
litigating under the same title. 

(10) Now, a question about Jurisdiction is a parti¬ 
cular type of a question of law. Properly speak¬ 
ing, it is a question about the competency statutory, 
pecuniary, or territorial, of the court itself to adju¬ 
dicate on the controversy brought before it by the 
plaintiff. Whether the court’s own decision on its 


jurisdiction is res judicata has been answered some¬ 
what differently in different rulings. As we are 
not directly concerned in this case with this aspect 
of the matter, it is unnecessary to elaborate upon 
it. Sometimes however, the court decides, not whe¬ 
ther ‘it’ had jurisdiction; but whether 'another 
tribunal or authority had jurisdiction or compe¬ 
tency to pass an order by virtue of which the con¬ 
troversy comes up before the court, for a decision. 
The court is always competent to decide that ques¬ 
tion. It is not a case of jurisdiction, but of its 
exercise. A decision on it, is therefore res judicata, 
even if it is erroneous, unless appealed from. 

(11) These general statements can be illustrated 
and explained by reference to case law. In the 
ruling reported in ‘Arun Chandra v. Manmohan 
Sinha', A.I.R. (ID 1924 Cal 154, it was pointed out 
that we should distinguish between the jurisdic¬ 
tion itself and the exercise of jurisdiction: 

"The boundary between an error of judgment and 
usurpation of power is this, the former is rever¬ 
sible by an appellate court within the certain 
fixed time and is therefore only voidable, the 
latter is an absolute nullity." 

The voidable decision will be res judicata unless 
avoided by the manner prescribed by law, but a 
decision which is absolute nullity cannot obviously 
operate as res judicata. 'Ram Tuka Ram v. Cen¬ 
tral Bank of India Ltd.’, A.I.R. (13) 1926 Bom 481, 
it was held 

“Where a court has decided the question of juris¬ 
diction although wrongly and no objection was 
raised to its jurisdiction the question becomes 
res judicata between the same parties in a subse¬ 
quent suit." 

(12) The ruling reported in Tirm Annumal Har- 
narain v. Brij Lai', A.I.R. (28) 1941 Lah 327, 

“the rule of res judicata applies with reference to 
a given set of facts on which a claim is based 
and an erroneous decision on the question of 
jurisdiction is not a nullity which can be ignored 
or even impeached in a collateral decision." 

In ‘Mohideen Rowther v. Pathma Gafii Animal’, 
AIR (34) 1947 Mad 410 it is laid down 
“When despite objections a wrong procedure is 
followed or a Jurisdiction is wrongly assumed the 
only remedy ordinarily available is to prefer an 
appeal against the decree or if no appeal lies to 
prefer a revision petition. If the aggrieved party 
does not adopt one of these courses or if he does 
so and fails then the decree is final and binding 
on him whether there was any wrongful exercise 
of jurisdiction or not." 

This ruling no doubt lays down the rule so widely 
that it will cover a wrong decision on the court's 
own jurisdiction. It is unnecessary in the present 
case to go so far, but it is of interest to note that 
the latter ruling ot the same High Court reported 
in ‘Krishnamurthy v. S. Parthasarathy’, AIR (36> 
1949 Mad 780, lays down certain limitations to this 
principle. This ruling makes out the distinction 
between a decision on the inherent jurisdiction of 
the court itself or on the jurisdiction of another 
tribunal. 

"There is a distinction between an inherent want 
of Jurisdiction in which case a decree would be 
absolutely void and want of jurisdiction on the 
ground to be determined by the court itself in 
which case the decree could not be set aside by 
collateral proceedings. If the question which is 
alleged to create the want of jurisdiction is one 
which the court is bound to decide the matter is 
not one relating to jurisdiction. If there is any 
error in the decision it could only be remedied 
by an appeal or other proceeding known to law” 

(13) It is to be noted that here we are not con¬ 
cerned with the inherent jurisdiction of the single 
judge on the o.s., but we are concerned with his 
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decision that the Raj Pramukh had jurisdiction 
to remand the case. It is in this light that the 
lollowing rulmgs placed by the plaintiff-respondent 
have to be studied: *Jwala Devi v. Amir Singh* 
A. I.R. (16) 1929 All 132, states that. 

“A question of jurisdiction although it may be 
raised by the defendant is a question that virtu¬ 
ally arises between the plaint in and the court 
itself. A decision as to jurisdiction therefore is 
not binding on the parties in a subsequent litiga¬ 
tion." 


Probably this decision lays down the rule far too 
widely in one direction, just as the 1947 Madras 
ruling quoted above does in the opposite one. By 
jurisdiction here is meant the jurisdiction of the 
court to entertain the suit itself, in other words, to 
accept the plaintiff’s invitation to decide the con¬ 
troversy. In the present case we are not concern¬ 
ed with jurisdiction understood in that sense about 
which in lact there is no doubt. We are concern¬ 
ed with the single judge's competency to decide 
whether another tribunal or authority, in this case 
the Raj Pramukh, was competent to order a le- 
mand. In the ruling reported in ‘Meghraj Goleh 
Chand, Firm v. Chandra Kamal Bhuiyan*, A.I.R. 
i28) 1941 Cal 493, it was again a question between 
the party and the court, and the court was 
wrongly held to have dismissed an execution case 
on the erroneous ground that it had no jurisdic¬ 
tion. There it was held that the principle of res 
judicata did not apply. These two cases are not 
anologous to the case before us. In ‘District Board 
Darbhanga v. Suraj Narain’, A I R (23) 1936 Pat 
198 it was held: 

* A decision is none the less res judicata if in point 
of law that decision is wrong. With reference to 
certain matters the court and the public have an 
interest. When a plea of res judicata is raised 
with reference to these matters it is at least a 
question where special considerations did not 
apply.” 

This ruling leaves the question open, but indicates 
that considerable confusion may occur, if the words 
• point of law" and "question of jurisdiction" are 
generally used without making the distinctions al¬ 
ready noted. In ‘Ahmed Khan v. Jawahar Singh’, 
A.I.R. (10) 1923 Lah 16 the question was not really 
res judicata on erroneous finding of law but whe¬ 
ther the parties in that case were litigating on the 
same title; that ruling is not applicable to the pre¬ 
sent case. . .. . 

(14) Thus we note that where the question of 
jurisdiction so called is one not of the court itself, 
but of another tribunal or authority, the court is in 
any case competent to decide it. An erroneous 
decision on the jurisdiction of another tribunal may 
be called a decision on a point of law. but unless 
it is altered in appeal, it is res judicata as far the 
parties to that suit are concerned. It is of interest 
to observe that the decision of the single Judge is 
one not on a abstract preposition of law, but one 
with reference to the subject matter in dispute be¬ 
fore it. For the purposes of res judicata we are 
not concerned with the reasoning by which the 
single judge came to the finding. As laid down in 
the Privy Council decision reported in Upendra 
Nath v. Lall'. A I R (27. 1940 P C 222 the reason 
ing is not res judicata; but parties 

•\r<* concerned the decision that the Raj 
mukh’s remand order was intra vires' is final and 
cannot be challenged in any collateral litigation. 


U 5*)° In* view of the foregoing discussion, it would 
really be immaterial whether or not he decision M 
the single judge was erroneous Still it is worth 
considering. That order was followed by the court. 

sind a decision on its competency was ^^pted y 

the present plaintiff himse f wh0 ^ undoubt- 

it in appeal. So unless it is proved to be undoubt 
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edly without jurisdiction we have to acont 
it was intra vires. The Maharaja of Re^ 1 
certainly competent to act under the Appeal wl 
Hignness's Act. When he made charge to th? 
Pramukh on 8-5-48 HaJ 

' all his rights, authority and jurisdiction apper¬ 
taining to or incidental to the Government of 
Rewa State vested in the United State of V.p and 
thereafter were to be exercised only as provided 
by the Covenant: (Art. 6 (1) (a) of the Covenant 
Under Art. 8 the "executive authority" of the United 
States were to be exercised by the Raj Pramukh 
either directly or through officers subordinate to 
him; but the Raj Pramuxh did not get by transfer, 
“any of the functions conferred by any existing law 
of any court, judge, officer or local authority." 

The argument of the plaintiff is that the powers 
exercised by the Maharaja of Rewa under the Ap¬ 
peal to His Highness's Act were judicial powers, and 
therefore he was a court. The Act no doubt’con¬ 
tinued to be in force till Aug. 1949, but as soon as 
the Maharaja made over charge he had no authority 
left to exercise those powers. The Raj Pramukh 
also could not exercise them because, Art. 8 of the 
covenant transferred to him only the executive 
authority of the United States, and not the func¬ 
tions of any court. In other words, the U.S. of 
V. P. received all the powers of the Rewa ruler, 
executive, judicial and legislative on 8-5-48. It had 
given the executive powers under Art. 8 to the Raja 
Pramukh. It had also given, pending the framing 
of the constitution, all the legislative powers to 
the Raj Pramukh under Art. 9. The judicial powers 
of other courts and judges in the Rewa State or 
elsewhere continued as before under the last clause 
of Art. 8, but the judicial powers of the Rewa ruler 
under the Appeal to His Highness’s Act became as 
it were dormant, because having got them the 
United State of Vindhya Pradesh, did not create 
any machinery to exercise them. 

(16) Ingenious as this argument appears, it is 
based on more than one fallacy. To assume that 
there was a division of powers understood and ap¬ 
plied as the foundation of the Act of 1944 (Appeal 
to His Highness’s Act) is to commit a serious mis¬ 
take. In his time the Maharaja was an absoU. ^ 
monarch within the Rewa State, exercising without 
distinction or separation all the powers ex*outive, 
judicial and legislative. In none ** eni ? ct ^^ 
or Ills orders did he distinguish between the three 
types of powers. To apply the prmcipiescontamed 
in recognised text books such as Salmond 
nrudence to the state of affairs in Rewa in 1944 
is as unreasonable as toapply them, let ik say. 
to the middle ages, and the reign of William the 
Conaueror Many of the absolute monarchs had 
their own Pr vy Councillors to advise them on sp- 
iS or pSL presented to them by such of 
their subjects as had grievances against the law 
TO sav that these monarchs were exercis¬ 
ing 'judicial' functions as 

'executive' is wrong, of JggS 

Committee is a rough and ready one. ou ftn 
the Rewa arrangement therewasnotnmg^ 
understanding of the separatio Maharaja 

H would be very report «»d 

of Rewa accepting the Judicial aov se ^ & CQurt 

deciding the appeals add:les:^ b f cqua iiy rash 

S wee, 

in fact no separation“ yj ^ mpt was 

As far %°5*\ J?dicSf I ‘g^ u JB{iefi £ S , be 

judges, and officers, and their powers/hut 

undisturbed in the exercise oMheir pow^ 
the "court” there obviously does nuv ftU . 


id 


Ruler of Rewa. 


» uuyiuuoij- "nvonitire au- 

This leaves us to executive « 


‘ jgsi Mangal Phasad v. Govt. (Chatar 

/• thoritv”' wfcich is as it were the residue after the 
/ deduction? or removal of the legislative functions 
( cover#! by Art. 9 and the judicial functions saved 
I by the last clause of Art. 8. It is this executive 
authority which the operative portion of Art. 8 
vests in the Raj Pramukh. 

k <17) If there was any doubt on this point it is 
■ dear by the fact that the Appeal to His Harness's 
Act continued to be in force till the 30th August 
1949. The Act itself, altogether unlike the English 

• Judicial Committee Act ot 1833, does not describe 
either the Judicial Adviser as exercising judicial 
Junctions or his being a court. In the repealing en¬ 
actment which is Ord. LIII (53) of 1949 there is no 
mention of the Act having lapsed or of there being 
no appropriate agency for exercising its powers. 1 , 
therefore, hold thaf the Raj Pramukh was com¬ 
petent to pass the a der of remand. 

•Point No. 3/ 

(18) The plaint) i in the present suit has been 
acting in a man^r which is certainly not that of 
a prudent or diligent person. It is further likely 
to cause vexation to others. The question that he 
has raised here vas decided by the Single Judge, but 
. the present plaintiff did not go up in appeal. Even 
when the execution case was filed he did not apprise 
the executing court of his intention to bring the 
suit.' The orders of and the requests to the court 
(produced in copy by the defendant) show only an 
attempt to take time for arranging for payment 
Only when the Appeal to His Highness's Act was 
repealed that the plaintiff thought of bringing this 
suit. No doubt he has been trying to reopen a 
settled mrtter and try his chance in litigation. At 
the same^ time I am not prepared to hold this as 
I estoppel. The plaintiff’s conduct did not lead to 
!the present defendant's taking a course of action 
whicl). ne would not have taken otherwise; there¬ 
fore'however unbusinesslike and vexatious, this 
\ con.*duct does not attract the principles of estoppel. 

• ’9) At the earliest stage the defendant has ffead- 

• •( this and has asked for special costs u/s 35(A) 

Having allowed the suit the learned D. J. 
i.voujd not naturally allow any special costs, but 
t , ; ‘0tMhe view point I have taken, I note that the 
k ! ;‘ e fondant has been harassed by the tactics adopted 
•'* Plaintiff, and is therefore entitled to special 

JStS. 

(20) In the result, the appeal is allowed and the 
. Judgment and the decree of the lower court are 
. aside. The plaintiff shall pay the costs to the 
iefendant of both courts and pleaders’ fee at 7 per 

• ent for each court, or the certified amount which- 
. c;ver Is less. In addition to this the defendant shall 

special costs of Rs. 250/- from the plaintiff, 
f uture interest 6 per cent. 

_ Appeal allowed. 

_ (C. N. 20) 
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evidence insufficient for con- 
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Yadvcndra Singh, for Applicant — Chakradhar 
Singh; A. A. G., for the Government. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases). 

(’38) 39 Cn L Jour 604 : (A I R (25) 1938 Cal 361 > 

(Prs 5. 9) 

('391 40 Cn L Jour 56 (1) : (A I R (25) 1938 Cal 

182) (Prs 5, 9 1 

ORDER: This is a criminal revision against the 
order of the Sessions Judge oi Rewa dated 31-3-1951 
remanding the case for retrial to the Court of the 
Magistrate. 

(2) A clialan was put up against the applicant 
Mangal Prasad under section 409, I.P.C.. in the 
Court of the Magistrate. Nowgong. This chalan 
was transferred to the Court of the Munsift-Magis- 
trate, Rewa by an order of this Court. The Magis¬ 
trate, after trial, convicted the applicant under sec¬ 
tion 409 I. P.C. and sentenced him to 15 months’ 
rigorous imprisonment and to pay a fine of Rs. 200/- 
or in default to undergo further rigorous imprison¬ 
ment for a period of three months. Mangal Pra¬ 
sad filed an appeal against this order in the Court 
of the Sessions Judge and the Sessions Judge set¬ 
ting aside the order of the Magistrate remanded 
the case to the Court of the Magistrate for retrial. 
Aggrieved from this order, the applicant came up 
in revision before this Court. 

(3) The prosecution story is briefly as follows: 
The applicant Mangal Prasad was an employee in 
the Agriculture Department and was working as 
accountant at that time. The office of the Agri¬ 
culture Department was located at Nowgong when 
it is said that this occurrence took place. At first 
the office was located in bungalow No. 21 at Now¬ 
gong till 2-7-1949. On 3-7-49 it was shifted to bun¬ 
galow No. 28. All the records were carried to this 
bungalow and the iron safe was carried in a truck, 
but as it was sun-set, the iron safe could not be 
taken inside the room but was left in the truck In 
back side of the bungalow and a peon was posted 
to keep watch over it in the night. On 4-7-1949 the 
ironsate was kept inside the buugalow and the ap¬ 
plicant, who was working as accountant of the 
office, was busy in preparing the budget and could 
not check the cash balance inside the safe. On 
S-7-49 the cash was checked by the Accountant and 

he f fou 2-u a sum of 2998/9/- missing from the 
sale. The matter was reported to the officiating 
Director of Agriculture and the Police. 

(4) I have heard the arguments on both sides and 
persued the record of the case. 

(5) The learned Advocate for the applicant has 
argued that the order passed by the Sessions Judge 
for retrial is wrong, as the prosecution should not 
be given fresh opportunity to produce better evid¬ 
ence on its side. He placed his reliance on two 

furesh C1 i an ^? v - Emperor’, 40 Cri L .Tour 
I®* 1 ) ™ a i-' 1 and ,Tn P urar i Bhattacharjee v. Ern- 
39 Cri L Jour 604 (Cal). He has further 
LTf 1 £ at Pf learned Sessions Judge has adrnit- 
ted in his Judgment that there is no sufficient 
^ 10 maintain the conviction of the appU- 

SUinlFrtf" 11 fU H ther proot ’ There 13 no evidence 

SStL * ®Kt“ d theie,0K ' he sh0 “ u 

(6) TCie Assistant Advocate General in reDlv has 
gS* toa yt was the discretion of JSloSj 
2 remand the case for retrial in order to 

or^e S** 17 evldence Ior 1116 right «3SlS 

Prnsecution has produced on Its behalf 
Uie w^tn^ses Ram Sewak. Madan Mohan, Badri 
Prasad, Ram Chandra, Ishwari Pm *a a n 'iv 
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of the Argicultural Department. He was respon- 
sible ior the casn in the office and he had the Keys 
of the ironsale under his charge. It is also found 
from the statement of Madan Mohan that on 2-7- 
1949 the applicant as Accountant was busy in pay¬ 
ing the salary till sunset. As there was no arrange¬ 
ment fd$ fight, the cash was locked in the iron-safe 
and the';casd> balance was found correct. It is also 
a fact that/oft 3-7-1949 when the cash was checked 
a sum oi Rs. 2998/9/- was found missing from the 
ironsale. Of course, the applicant had the keys of 
the iron sale and he was the person only who could 
open and lock it. The lock of the iron safe was 
not tampered with and from this it is concluded 
that the lock was not broken open but it was 
opened by means of the key. This could only be 
possible for a person who had the key of the lock. 
As the applicant had the key, it is presumed tnat 
he must have opened the lock of the iron safe and 
embt :Jed the money. To prove this charge the 
prosecution has produced the witnesses as mention¬ 
ed above. From the statement of Madan Mohap, 
the Superintendent of the Office, it is found that 
there were two sets of keys of this ironsafe. At 
first, G. H. Karamvelkar was the accountant who 
handed over the charge of his work to Dalpratap 
Singh and Dalpratap Singh got two sets of keys. 
From Dalpratap Singh, Ram Saroop took the charge 
of the Accounts section and he also got two sets 
of keys. Ram Swaroop was suspended and was 
ordered not to leave Nowgong. After his suspen¬ 
sion, the applicant was officiating him. But from 
the evidence, it is lound that the applicant got 
only one set of keys. The Sessions Judge in h s 
judgment mentioned that the irialCouitshould 
have admitted evidence to prove whether the ap¬ 
plicant got one set of keys from Ram Swaroop or 
two. If he had got one set of keys, where *s the 
other set of keys of this iron sate. The learned 
Sessions Judge remanded the case for 
record the evidence of Kishora for whom it hed 
been alleged that he was the peon at tlie post of 
duty to Keep watch over the iron safe in the truck 

0U ,“, d No2 e ftK' be considered whether the 
order for retrial was properly made. Thisi case com 
cerned one of the departments of the State ana 
, " “ casc of embezzlement of a considerable sum 

the Magistrate, Nowgong. conclusion 

Chandra was keeping ^'super'intendent Madan 

ing watch over the Ironsale. ne v ^ hts state _ 

produced Ram cha JJ^ . t0 keep wa tch over the 
ment to be on post of duty to » The 

iron sate to the truck °““f n me to this 

Director of ^gr culture co Ram chandra 

rSoTSSS? SL gnaSihg the iron sate. 


The Director of Agriculture could not sttte wh 
ther there was one set of keys or two sei* of kej 
But from the evidence of Madan Mohan it is clear¬ 
ly proved tnat the applicant got only one set of 
keys while there were two sets of keys which Ham 
Swaroop got from Dalpratap Singh. This could 
not be ascertained where was the other set of keys. 

It is just possible that the person who has got the 
other set of keys might have opened the lock of ^ 
the safe and took away the money from it. So 
there remains a doubt whether the applicant or *3 
somebody else embezzied the Government money, * 

. j 11 i a. i . _ ......acI 
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and the benefit of this doubt goes to the accused. 

(9) The learned Sessions Judge has remanded 
the case for retrial, but this order cannot ie main¬ 
tained because it was the duty of the prosecution 
to place all material before tii ^ Court. ‘No fresh 
opportunity could be afforded * to prod ~ better 
evidence or to fill up gaps left ny the prosecution. , 
In 39 Cr. L. Jour. 604 (Cal) it i as been h^d tnat 
it is an established principle of criminal law tnni, 
if the evidence actually adduced? by the prosecu-, 
tion is insufficient to support a coi-iviction, a retnai 
cannot be ordered simply to give * the P r( ^ c ^ 7 t °jJ. 
another chance of producing further and oewe i 
evidence. In 40 Cri. L. Jour. 56 m) (cal) it nab 
been held that •• 

••Where the case originally made of it again^ W 
accused has failed through the absence oi 
dent evidence the accused should 
and no'order of remand for the pui^V ofall; . 
ing the prosecution to supply tl)e deflL v clencK ‘ 
their original case should be passed.” 

(101 In the case before me the prosecutb-u’c n 
not prove their case against the applicant,, 
reasonable doubt. There were two sets of 
the iron safe in question and the applicarttf 
only one set of keys from Ram Swaroop ini chV ** 

It was the duty of the prosecution lo nna \ 
whether the other set of keys was lost or was y 
the possession of somebody or that the applicaJ 

got in charge two sets of keys. Unlc ^‘Lfw.r * 
there is always a doubt in the mind whether tl, 
applicant committed criminal brewn of trust 
a person, who had got the other set of keys 
such the case Is not free from doubt 
fit should go to the apD!icant ^« Ica ™^ X 
•ons Judge has also come cTthe ««»» o 

defic ency or to give an opportunity to the prosecu- 

reasons? the* order of the lower Court cannot W 

£S5.s=«:- : ‘ 

him. His bail bond is cancelled. ^ 
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